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§  970.  General  Bales  applicable. 
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972.  Joinder  of  Parties  Plaintiff  —  Spe- 

cial Reference  to  Injunction. 

973.  Same  Subject, 
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§  970.  Oeneral  Rules  applicable.  —  In  actions  for  injunction,  as 
in  others,  the  rule  applies  that  all  persons  interested  in  the  subject 
matter  should  be  made  parties  to  the  proceeding  on  either  the  one 
side  or  the  other  side  of  the  record.1  The  defendant  has  the  right 
to  require  that  all  persons  entitled  to  have  him  restrained  upon 
the  facts  alleged  shall  appear  upon  the  one  or  the  other  side  of 
the  record,  to  the  end  that  the  whole  controversy  may  be  settled 
in  one  suit,  and  that  he  be  not  subjected  to  repeated  actions.2   It  is 

i  McLaughlin  v.  First  Nat.  Bank,  60  Mo.  437,  holding  that  in  a  suit  for  in- 
junction, a  decree  against  one  not  made  a  party  is  unauthorized.  Nor  will 
such  a  suit,  without  issue  of  execution  or  statutory  process  for  attachment, 
warrant  the  summoning  of  garnishees.  One  cannot  be  restrained  from  bring- 
ing an  action  to  test  his  right  to  property,  by  an  order  of  a  court  in  which  such 
right  has  been  adjudged  against  him  in  an  action  to  which  he  was  not  a  party. 
Bay  v.  Ray,  1  Idaho,  (n.  s.)  566. 

9  Where  the  owner  of  a  tomb  in  a  cemetery  by  her  will  places  it  in  charge 
of  a  certain  corporation,  one  of  her  heirs  cannot  enjoin  the  interment  of  a  per- 
son therein.  Farelly  v.  Metairie  Cemetery  Ass'n,  (La.)  10  So.  386.  Upon  a 
bill  in  equity  filed  by  the  owner  of  land  to  procure  an  injunction  against  an 
action  of  ejectment,  and  for  the  execution  of  a  title,  etc.,  the  person  in  posses- 
sion, against  whom  the  action  of  ejectment  has  been  brought,  should  be  named 

VOL.  i|.  — 1 
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on  like  principle  that  the  plaintiff  not  only  has  the  right,  but  will 
usually,  if  practicable,  be  required  to  join  as  defendants  in  the  one 
action,  all  against  whom  he  is  entitled  to  the  same  preventive 
relief  upon  a  given  state  of  facts. 

§  971.  Plaintiffs  interest.  —  The  rule  that  an  action  cannot  be 
maintained  by  one  having  no  interest  in  the  subject  also  applies 
in  these  actions.  Thus,  where  certain  public  officers  are  expressly 
chargec^  by  statute  with  the  duty  of  caring  for  and  protecting 
public  property,  for  instance  a  public  park,  a  suit  to  enjoin  the 
sale  or  injuries  to  it  cannot  be  brought  by  an  individual.1  So 
where  in  a  suit  to  enjoin  the  construction  of  a  wharf  it  appears 
that  the  owners  of  the  land  in  front  of  which  the  wharf  is  to  be 
built  are  not  parties  to  the  suit,  it  will  be  dismissed  for  want  of 
parties.2  And  a  reservoir  company  which  has  built  a  dam  at  the 
outlet  of  a  pond,  and  controls  the  whole  water-power  in  the  in- 
terest of  the  owners,  for  their  benefit,  has  sufficient  possession  to 
entitle  it  to  an  injunction  restraining  the  drawing  of  water,  even 
though  it  has  no  ownership  in  the  land  or  water,  and  is  made  up 
of  representatives  of  the  several  mills  owning  the  water.8  While 
as  a  rule  any  taxpayer  may  maintain  an  action  to  prevent  breaches 
of  trust  and  wrongful  acts  calculated  to  increase  taxation,  yet  the 
state  may  usually  maintain  an  action  upon  the  relation  of  citizens 
for  the  same  object.4  Although  in  general  an  injunction  will 
not  be  granted  against  an  agent  where  the  real  principal  is  not  a 
party,  the  rule  is  otherwise  where  the  principal  is  not  subject  to 

in  the  bill  as  a  co-complainant.  Hyde  v.  Folger,  4  McLean,  255.  A  bill  by 
taxpayers,  to  enjoin  collection  of  illegal  taxes,  must  be  filed  in  behalf  of  plain- 
tiffs and  all  others  similarly  situated;  this  averment  is  essential.  Doonan  v. 
Board  of  Education,  9  W.  Va.  246. 

1  Mowrv  v.  City  of  Providence,  16  R.  T.  422 ;  16  A.  511.  Same  principle, 
Waterloo  Woolen  Manuf .  Co.  v.  Shanahan,  (N.  Y  App  )  28  N.  E.  358. 

*  Beasley  v.  Shively,  (Or.)  26  P.  846.  The  fact  that  plaintiffs  own  severally, 
and  not  jointly,  the  land  specially  injured  by  an  obstruction,  will  not  prevent 
their  joining  in  an  action  to  restrain  it,     Pettibone  v.  Hamilton,  40  Wis.  402. 

•  Watuppa  Reservoir  Co.  v.  City  of  Fall  River.  (Mass.)  28  N".  E.  257. 

4  See  Taggrart  v.  Board  of  Auditors,  73  Mich.  53;  40  N.  W.  852.  The  owner 
of  land  which  has  been  specially  assessed  for  the  construction  of  a  sewer  is  not 
entitled  to  bring  suit  to  enjoin  the  connection  of  drains  outside  the  drainage 
district  with  such  sewer,  unless  he  shows  that  his  property  will  be  specially  in- 
jured by  such  connection.  Springer  ©.  Walters,  (111.)  28  N.  E.  761.  A  citizen 
and  tax-payer  has  no  such  interest  in  the  subject-matter  as  to  entitle  him  to 
maintain  a  private  action  to  restrain  the  organization  of  a  county.  Hughes 
v.  Dobbs,  (Tex.)  19  S.  W.  684. 
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the  jurisdiction ;  as,  for  instance,  where  the  principal  is  a  state 
and  the  suit  is  brought  by  a  citizen  of  another  state.1 

§  972.  Joinder  of  Parties  Plaintiff  —  Speoial  Reference  to  Injunc- 
tion. —  Of  course  a  single  plaintiff  may  be  entitled  to  an  injunction 
against  one  or  more  of  several  defendants  and  not  against  others ; 
and  one  or  more  of  several  plaintiffs  properly  joined  in  the  same 
action  may  be  entitled  to  an  injunction  and  others  not.  It  is  to 
be  borne  in  mind  that  the  right  to  the  extraordinary  remedy  in- 
junction may  exist  either  jointly  with,  or  independent  of,  the  right 
to  ordinary  forms  of  relief.  A  cause  of  action  for  injunction, 
which  is  common  to  all  the  plaintiffs,  cannot  be  joined  with  a 
cause  of  action  for  damages  which  is  not  joint  as  to  all  the  plain- 
tiffs, but  is  undoubtedly  several.2  We  cannot,  however,  enter  into 
a  discussion  of  the  principles  of  governing  the  joinder  of  parties 
to  actions,  or  examine  the  provisions  of  numerous  practice  acts. 
Therefore,  what  follows  will  have  a  special  reference  to  cases 
where  injunction  is  the  only  relief  sought,  or  to  that  feature  of 
cases  having  reference  to  injunction. 

§  973.  Same  Subject.  —  Several  owners  of  distinct  tenements 
may  join  in  a  suit  to  restrain  a  nuisance,  or  other  grievance  which 
is  common  to  all  of  them,  affecting  each  in  a  similar  way,  but 
may  not  so  join  when  the  object  of  the  suit  is  to  restrain  that 
which  does  a  distinct  and  special  injury  to  each  of  their  prop- 
erties.8 So  separate  owners  of  town  lots  may  join  in  a  suit  to 
enjoin  a  town  from  constructing  a  drain  that  will  wrongfully  col- 
lect water  in  one  channel  and  pour  it  on  their  respective  lots.4 

1  Osborn  v.  United  States  Bank,  0  Wheat.  738. 

*  Barham  v.  Jlostetter,  67  Cal.  272 ;  7  P.  689. 

»  Rowbotham  v.  Jones,  (N.  J.)  20  A.  731 ;  First  Nat.  Bank  v.  Sarlls,  (Tnd. 
Snp.)  28  N.  E.  434;  Snyder  r.  Cabell,  29  W.  Va.  48;  1  S.  E.  241 ;  Philadelphia 
v.  13th  &  15th  Streets  R.  R.  Co.,  8  Phil.  (Pa.)  648.  Instances.  —  Persons  who 
have  been  separately  indicted  for  the  sale  of  intoxicating  liquors  in  the  original 
packages  in  which  they  were  imported,  and  separately  enjoined  from  making 
such  sales,  cannot  maintain  a  joint  suit  for  an  injunction  against  such  proceed- 
ings, though  they  are,  respectively,  the  agent  and  sub-agent  of  the  same  im- 
porter. Woolstein  v.  Welch,  42  F.  566.  A  bill  to  enjoin  the  defendant  from 
interfering  with  graves  in  an  alleged  cemetery  on  ground  belonging  to  the  de- 
fendant may  be  brought  in  the  name  of  some  of  the  persons  whose  friends  are 
buried  there,  in  behalf  of  themselves  and  all  others  having  a  like  interest. 
Davidson  v.  Reed,  111  111.  167. 

*  Town  of  Sullivan  v.  Philips,  110  Ind.  320 ;  11  N.  E.  810.  Compare 
Bobbins  v.  Sand  Creek  Turnpike  Co.,  34  Ind.  461. 
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But  when  several  complainants  join  in  a  bill  asking  relief  against 
a  judgment  at  law,  against  which  some  of  them  show  no  ground 
for  equitable  relief,  the  bill  is  demurrable.1  In  an  action  for  an 
account,  brought  by  a  bailee  of  goods,  in  store,  against  a  stranger 
who  is  alleged  to  have  obtained  possession  of  such  goods  fraudu- 
lently, and  also  against  a  third  party,  who  is  alleged  to  have  pur- 
chased the  same,  and  praying  an  injunction  against  the  latter  to 
prevent  him  from  paying  over  the  purchase  money  to  the  defend- 
ant first  mentioned,  the  true  owner  of  the  goods  must  be  made 
a  party  plaintiff.  The  special  interest  of  the  complainant,  and  his 
liability  to  the  true  owners  on  his  warehouse  receipts,  give  him 
sufficient  interest  to  be  a  party,  so  that  the  bill  may  be  amended 
so  as  to  include  the  owners  of  the  goods.2 

§  974.  Necessary  Parties  Defendant.  —  The  general  rule  as  to 
joinder  of  parties  defendant  in  an  injunction  suit  is  that  the  relief 
may  be  granted  against  several  persons  who  are  united  in  com- 
mitting a  wrongful  injury,  where  the  particular  acts  done  by  each 
of  them  are  kindred  in  character  and  effect.8  Thus,  in  an  action 
to  restrain  defendant  from  working  for  a  certain  firm,  or  for  any 
other  person  or  corporation,  in  violation  of  a  contract  to  render 
services  to  plaintiff,  it  appeared  that  he  had  entered  into  a  subse- 

1  Tucker  v.  Holley,  20  Ala.  426.  See  also  Bonghton  v.  Allen,  11  Paige, 
(N.  Y.)  321.  The  heirs  of  the  married  woman  are  necessary  parties  to  a  suit 
by  a  trustee  of  a  married  woman,  deceased,  brought  to  restrain  a  mortgagee  of 
the  trust  lands  from  selling  them  under  a  power  of  sale  contained  in  the  mort- 
gage.    Ex  parte  Mackay,  8  S.  C.  48. 

*  Pearce  v.  Bruce,  38  Ga  144.  Mass.  Pub.  St.  ch.  76,  §  6,  prohibits  the  use 
by  one  in  business  of  the  name  of  another  without  the  consent  of  "  such  person 
or  his  legal  representative.1'  Held,  that  the  child  of  one  deceased  could  not 
maintain  a  suit  in  equity  to  restrain  defendant  from  using,  as  a  part  of  the 
name  under  which  he  carries  on  business,  the  name  of  plaintiff's  father.  Lodge 
v.  Weld,  139  Mass.  499.  The  sole  owner  of  one  patent  and  exclusive  licensee 
of  another  may,  in  one  action,  joining  his  licensor  as  plaintiff,  enjoin  an  ap- 
paratus infringing  both  patents.     Huber  v.  Myers  Sanitary  Depot,  31  F.  752. 

•  Matsell  v.  Flanagan,  2  Abb.  (N.  Y.)  Pr!  n.  s.  459."  The  cashier  of  a 
bank  is  not  necessarily  one  of  the  corporators,  and  is  not  a  party  to  a  bill 
against  the  bank,  unless  made  so  by  the  bill;  and  his  answer  will  not  be 
sufficient  to  dissolve  an  injunction.  McGuffie  v.  Planters'  Bank,  1  Freem. 
(Miss.)  Ch.  383.  An  officer  who  replevies  goods  which  are  under  attach- 
ment should  be  made  a  party  in  a  suit  to  restrain  further  proceedings  in 
the  replevin,  as  should  also  the  officer  who  made  the  attachment,  in  order 
that  they  may  both  be  bound  by  the  judgment,  and  be  protected  by  it.  16 
N.  Y.  S.  343,  affirmed.  National  Park  Bank  v.  Goddard,  (N.  Y.  App.)  30 
N.  E.  566. 
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quent  contract  with  the  firm  named,  it  was  held  that  the  persons 
composing  that  firm  had  an  interest  in  the  controversy  and  in  the 
subject  thereof  entitling  them  to  be  made  parties  to  the  action.1 
And  an  administrator  who  has  obtained  an  order  from  the  county 
court  for  the  sale  of  land  to  pay  debts  of  his  intestate  is  a  neces- 
sary party  defendant  to  a  bill  in  equity  filed  by  a  person  claiming 
the  land  under  a  tax-deed,  to  enjoin  a  sale  thereof  by  the  commis- 
sioner appointed  to  make  the  sale.2  But  in  a  suit  by  one  entitled 
to  a  right  of  way  over  a  road  to  restrain  abutting  land-owners 
from  occupying  and  obstructing  said  road,  it  was  held  that  the 
only  necessary  parties  were  complainant  and  the  persons  who 
were  obstructing  his  way,  there  being  no  adverse  claimants  of 
title  to  the  land  over  which  the  road  lav.3 

§  975.  In  Actions  pertaining  to  Municipalities  and  Municipal 
Officers. —  A  city  which  has  agreed,  in  consideration  of  a  right  of 
way,  granted  for  its  water-pipes,  to  allow  a  land-owner  the  use  of 
two  hydrants,  is  a  proper  party  defendant  to  a  bill  to  enjoin  the 
purchaser  of  the  water-works  from  interfering  with  such  use.4  But 
in  a  bill  against  a  municipal  corporation  to  enjoin  the  payment  of 
interest  on  its  bonds,  the  holders  of  the  bonds  are  also  necessary 
parties.6  For  the  same  reason  a  proceeding  to  restrain  a  city 
comptroller  from  paying  a  salary  to  one  of  two  claimants  to  an 
office  cannot  be  maintained  without  making  both  of  such  claim- 
ants, as  well  as  the  comptroller,  a  party.6    On  the  other  hand, 

1  Strobridge  Lithographing  Co.  v.  Crane,  12  N.  Y.  S.  834. 

*  Bevill  v.  Smith,  (Fla.)  6  So.  62. 

*  Turpin  r.  Dennis,  (111.  Sup.)  28  N.  E.  1065. 

*  Brown  v.  City  of  Frankfort,  (Ky.)  9  S.  W.  384,  702.  Compare  Ferris, 
56  Conn.  396;  15  A.  751.  Collusive  action.  —  One  of  the  competing  bids 
for  furnishing  a  city  with  electric  lights  was  by  a  company  which  had  no 
plant  or  wires,  or  authority  to  place  wires,  and  was  for  the  purpose  of  secur- 
ing concessions  from  other  bidders,  which  concessions  were  made,  but  were 
afterwards  repudiated.  This  bid  was  permitted  to  be  withdrawn  before  it 
was  considered.  In  an  action  by  one,  as  a  taxpayer,  to  restrain  the  award 
of  a  contract  to  other  bidders,  the  complaint  was  in  type-writing,  except 
plaintiff's  name,  which  was  evidently  inserted  after  it  was  framed,  and  the 
principal  affidavit  was  by  an  officer  of  the  pretended  bidder.  A  proceeding 
in  the  name  of  another  had  been  contemplated,  but  was  not  brought.  Held, 
that  the  action  was  collusive,  and  a  refusal  to  continue  an  injunction  was 
proper.    Kimball  v.  Hewitt,  3  N.  Y.  S.  756. 

*  Hope  v.  Gainesville,  72  Ga.  246. 

6  Smith  v.  Crissey,  66  How.(N.  Y.)  Pr.  112;  a.  c.  13  Abb.  (N.  Y.)  N.  Cas. 
149,  holding  that  the  New  York  Acts  1881,  c.  531,  authorizing  the  restraint 
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where  a  petition  for  an  injunction  against  the  payment  of  salaries 
to  policemen  not  legally  appointed  was  brought  against  the  clerk, 
auditor,  and  treasurer  of  the  city,  but  the  city  itself  was  not  made 
a  party  respondent,  it  was  held  that  the  city  was  a  necessary 
party,  and  so  long  as  it  did  not  appear  upon  the  record,  no  decree 
could  be  passed  against  it.  The  fact  that  the  city  assumed  the 
defence  of  the  case  through  its  attorney,  did  not  cure  the  defect.1 
But  on  a  bill  to  restrain  town  officers  from  the  collection  of  taxes 
fraudulently  levied  to  pay  an  unauthorized  judgment,  the  parties 
to  whom  the  taxes  are  to  go,  if  collected,  are  not  necessary  par- 
ties ;  and  it  is  not  error  to  dismiss  them  from  the  case,  where 
they  have  not  filed  a  cross-bill.2 

§  976.  State  and  County  Officers.  —  On  a  bill  for  injunction 
against  an  execution  issued  by  the  governor,  he  need  not  be  made 
a  party  defendant,  the  state  being  represented  by  the  attorney- 
general.3  An  injunction  to  enjoin,  the  sale  of  plaintiff's  property 
under  a  void  assessment  for  the  repair  of  jsl  public  ditch  is  properly 

of  illegal  action  on  the  part  of  municipal  officers,  does  not  affect  the  rule  under 
which  such  claimant  must  be  made  a  party.  A  judgment  enjoining  a  county 
treasurer  from  ever  making  a  tax-deed  for  certain  premises  will  not  be  set 
aside  simply  on  the  ground  that  the  county  was  not  made  a  party,  as  that  is 
neither  an  equitable  nor  statutory  reason.  Douglas  County  v.  Connell,  15  Neb. 
617. 

1  Samis  v.  King,  40  Conn.  298. 

2  Leitch  v.  Wentworth,  71  111.  146. 

8  Mayo  v.  Renfroe,  66  Ga.  408.  A  suit  in  the  name  of  the  state,  on  the 
relation  of  the  attorney-general,  to  enjoin  the  secretary  of  state  from  giving 
notices  of  the  election  of  members  of  the  senate  and  assembly,  under  the 
"Apportionment  Act "  (Laws  1891,  c.  482),  on  the  ground'that  the  act  makes 
an  apportionment  in  violation  of  the  constitution,  concerns  matters  strictly 
publici  juris,  in  which  no  one  citizen  has  any  special  interest  other  than 
that  which  is  common  to  citizens  in  general,  and  it  is  properly  brought  on 
the  relation  of  the  attorney-general  in  the  name  of  the  state,  on  complaint 
made  to  him  by  a  private  citizen;  and  it  is  not  necessary  that  the  latter 
should  be  joined  as  a  relator,  or  that  any  special  interest  be  shown  in  him, 
or  in  the  attorney-general.  State  v.  Cunningham,  (Wis.)  51  N.  W.  724. 
Where  an  action  is  brought  to  enjoin  the  auditor  of  state  from  issuing  a 
certificate  of  indebtedness  on  claims  assumed  by  the  state  to  L ,  and  to 
compel  the  auditor  to  issue  two  certificates  therefor,  one  to  plaintiff  and 
one  to  L.,  and  L.  is  made  a  party  defendant,  but  no  service  is  made,  and 
no  appearance  is  entered,  by  him,  the  court  cannot  render  a  final  judgment 
in  the  action  until  L.  is  properly  summoned,  or  appears.  McCarthy  v.  Marsh, 
(Kan.)  20  P.  479.  In  a  suit  to  enjoin  the  state  treasurer  from  paying  over 
the  proceeds  of  the  sales  of  certain  lands  granted  to  several  railroad  com- 
panies by  the  Kansas  act  of  February  23,  1866,  the  railroad  companies  are 
proper  parties.     State  v.  Anderson,  5  Kan.  90. 
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brought  against  the  county  treasurer,  without  making  the  county  a 
party  defendant.1  And  where  an  action  is  brought  against  the 
treasurer  and  sheriff  of  a  county  to  restrain  the  collection  of  taxes 
levied  by  a  school-district  for  building  and  library  funds,  upon  the 
ground  that  the  levies  are  excessive,  a  final  injunction  will  not  be 
granted  until  the  officers  of  the  school  district  directly  interested 
in  the  collection  of  the  taxes  are  made  parties  defendant.2  But 
where  plaintiff's  store  is  taken  by  the  sheriff  under  attachment 
against  a  third  person,  the  sheriff  in  seizing  the  property  becomes 
a  trespasser,  and  he  is  the  proper  defendant  in  an  injunction  suit 
to  restrain  the  closing  of  plaintiff's  store  and  the  sale  of  the 
goods,  though  he  has  no  material  interest  in  the  subject-matter 
thereof.8 

§  977.  In  Actions  to  enjoin  Judgments  and  Executions.  —  All 
the  parties  to  a  judgment  or  decree  the  execution  of  which  is 
sought  to  be  enjoined  must  be  made  parties  to  the  injunction  bill.4 
But  merely  nominal  parties  to  the  judgment  are  not  to  be  joined.6 

1  Davis  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  114  Ind.  364;  16  N.  E.  639. 

*  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wilhelm,  33  Kan.  206;  6  P.  273. 

*  North  v.  Peters,  11  S.  Ct.  346. 

4  Hendrick  v.  Robinson,  7  Dana,(Ky.)  165;  Buchanan  v.  Torrance,  11  Gill  & 
J.(Md.)  342;  Daniel  r.  Hannegan,  5  J.  J.  Marsh.  (Ky.)  48.  Compare  Simms 
9.  Guthrie,  9  Craneh,  19. 

Illustrations.  —  To  a  bill  by  a  purchaser  of  land  from  a  judgment  debtor, 
to  enjoin  the  judgment  creditor  from  subjecting  the  land  to  his  judgment,  the 
judgment  debtor  is  a  necessary  party.  Scott  u.  Bennett,  6  III.  (1  Gilm.)  646. 
A  bill  to  restrain  the  collection  of  a  judgment,  brought  by  the  judgment 
defendant  against  a  former  co-partner,  —  Held,  defective  for  non-joinder  of 
the  judgment  plaintiff.  Davison  v.  Wilson,  3  Del.  Ch.  307.  In  an  action  by 
a  debtor  to  enjoin  a  judgment  creditor  about  to  sell,  under  execution,  property 
upon  which  there  are  mortgages,  which  the  judgment  creditor  claims  to  be 
fraudulent,  —  Held,  that  the  mortgagees  should  be  made  parties  to  the  action, 
in  order  that  the  rights  of  all  concerned  may  be  determined  in  one  action. 
Gaster  v.  Hardie,  75  N.  C.  460. 

Sureties  on  Bond.  —  Generally,  it  is  not  necessary  for  a  surety  to  be 
made  a  party  to  a  bill  by  the  principal,  for  an  injunction  against  a  judgment 
at  law.  Bentley  v.  Gregory,  7  T.  B.  Mon.  (Ky.)  368.  But  where  execution 
has  been  issued  on  the  original  judgment,  delivery  bond  taken  and  forfeited, 
under  Arkansas  statute,  the  judgment  on  the  delivery  bond  being  the  only  one 
in  force,  a  bill  to  enjoin  should  make  the  surety  in  that  bond  a  party.  Jami- 
son v.  May,  13  Ark.  600. 

*  Lazarus  v,  McGuirk,  (La.)  8  So.  253.  In  this  case  defendant,  who  was 
appointed  stenographer  in  a  proceeding  for  the  removal  of  plaintiff  as  judge, 
afterwards,  on  application,  had  his  fees  taxed  against  plaintiff,  and  judgment 
rendered  against  plaintiff  therefor.    Plaintiff  sued  to  restrain  the  execution  of 
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On  the  other  hand,  where  one  of  two  co-obligors  filed  his  bill  for 
relief  from  a  judgment  at  law-,  on  the  ground  that  the  bond  was 
usurious,  it  was  held  that  the  other  ought  to  have  been  made  a 
party,  or  good  reason  suggested  why  he  was  not.1  The  assignee 
of  a  judgment  is  a  necessary  party  to  a  bill  to  perpetually  stay 
proceedings  thereon  for  equities  existing  between  the  parties  pre- 
vious to  the  assignment.2  But  the  judgment  creditor  must  also 
be  made  a  party ;  it  is  not  enough  that  the  defendant  admit  him- 
self to  be  the  owner  of  it,  as  such  an  admission  may  be  collusive.8 
A  bill  to  stay  proceedings  upon  an  execution  is  addressed  to  the 
execution  officer,  instead  of  the  officer  in  whose  hands  the  execu- 
tion is,  and  such  creditor  should  be  party  to  the  bill.4  A  sheriff 
should  not  be  made  a  party  to  a  bill  brought  to  enjoin  the  execu- 
tion of  legal  process.6  Mere  notice  to  the  sheriff  of  an  injunction 
upon  collection  of  a  judgment  at  law  is  sufficient.6  When  one  of 
the  defendants  in  a  joint  judgment  sues  to  have  the  judgment  per- 
petually enjoined,  his  co-defendants  should  be  made  parties  to  the 
action,  or  sufficient  reasons  for  the  omission  should  be  stated. 
If  the  defendants  are  not  all  made  parties,  the  court  should  exer- 
cise its  authority  under  the  practice  act,  and  require  the  omitted 
parties  to  be  brought  in.7  To  a  bill  enjoining  the  collection  of  the 
purchase  money  agreed  to  be  paid  for  land,  though  the  land  was 

the  judgment  against  him.  Held,  that  plaintiff  and  defendant  were  the  only 
necessary  parties,  and  that  the  relator,  in  the  original  proceeding  against  plain- 
tiff, was  not  a  proper  party  to  the  suit. 

1  Turner  t\  Fox,  5  Litt.  (Ky.)  175. 

2  Mumford  v.  Sprague,  11  Paige,  (N.  Y.)  438.  Compare  Chase  v.  Chase, 
1  Paige,  (N.  Y.)  198.  The  defendant  had  been  employed  by  the  plaintiff  to 
negotiate  a  compromise  of  the  debts  of  the  plaintiff,  and  having,  in  pursuance 
of  such  employment,  purchased  a  note  against  the  plaintiff  at  a  discount,  as- 
signed it,  after  it  became  due,  for  its  full  nominal  value.  Held,  that  he  was 
properly  made  party  to  a  bill  to  restrain  the  assignee  of  the  note  from  recover- 
ing on  the  note  more  than  was  equitably  due.  Reed  v.  Warner,  5  Paige,  (N.  Y.) 
650.  An  injunction  restraining  a  defendant  from  receiving  money  in  the 
hands  of  his  attorney,  will  not  be  dissolved  on  motion  of  such  defendant's 
assignee,  —  the  assignee  not  being  a  party  to  the  suit.  Linn  v.  Wheeler,  21 
N.  J.  Eq.  231. 

•  Marshall  v.  Beverley,  5  Wheat.  313. 

4  Beam  v.  Blanton,  3  Ired.  (N.  C.)  Eq.  59. 

6  Olin  u.  Hungerford,  10  Ohio,  268;  Stout  v.  Mcfteill,  98  N.  C.  11;  3  S.  E. 
915 ;  Macey  v.  Brooks,  4  Bibb,  (Ky.)  238 ;  Edney  v.  King,  4  Ired.  (N.  C.)  Eq. 
465. 

•  Collier  v.  Falk,  61  Ala.  105. 

7  Gates  v.  Lane,  44  Cal.  392. 
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sold  by  an  agent,  who  took  a  bond  to  himself,  the  principal  is  an 
indispensable  party.1  Where  judgment  was  recovered  by  the 
holders  of  a  bill  of  exchange  against  an  indorser,  who  filed  a  bill 
to  enjoin  the  same,  alleging  that  the  bill  had  been  paid  by  a  sub- 
sequent indorser,  which  payment  was  not  known  to  the  complain- 
ant until  after  the  judgment  was  recovered  ;  that  it  was  paid  out 
of  funds  furnished  by  the  drawer ;  and  that  the  suit  was  brought 
in  the  name  of  the  holders  fraudulently,  to  deprive  the  complain- 
ant of  a  good  defence  against  the  indorser,  who  paid  the  bill,  it 
was  held  that  the  indorser,  who  paid  the  money,  was  not  a  neces- 
sary party  to  the  bill.2 

§  978.  Effect  of  Non-joinder  of  Parties  Defendant  —  The  fail- 
ure to  bring  in  a  party  whose  substantial  rights  are  to  be  passed 
upon  in  the  action  constitutes  a  fatal  defect,  which  usually 
can  be  reached  either  by  a  plea  in  abatement  or  demurrer. 
Thus,  where  the  plaintiff  brought  suit  in  equity  to  restrain  the 
sheriff  from  selling  certain  property  to  satisfy  numerous  fee-bills 
and  executions,  issued  upon  judgments  in  favor  of  various  parties, 
pleading  the  bar  of  the  statute  of  limitations,  without  joining  the 
judgment  plaintiff,  it  was  held  that  the  sheriff  was  a  mere  formal 
party,  who  was  not  interested  in  the  slightest  degree  in  the  sub- 
ject-matter of  the  suit,  or  in  the  questions  sought  to  be  decided, 
and  that  the  complaint  was  properly  dismissed  on  demurrer.8 
And  while  a  defendant  may  be  compelled  to  remove  obstructions 
erected  on  his  own  lands,  on  lands  of  the  state,  and  on  lands  in 
which  he  is  interested  as  partner  or  co-tenant,  where  the  other 
persons  interested  with  him  are  not  within  the  jurisdiction  of  the 

1  Sweets  v.  Biggs,  5  Litt  (Ky.)  17. 

*  Atkins  v.  Dicks,  14  Pet.  114.  To  a  bill  for  relief  against  a  judgment 
at  law  on  a  promissory  note,  obtained  in  an  action  against  the  maker,  in 
favor  of  an  assignee  of  the  note,  the  payee  is  a  necessary  party.  Elston  v. 
Blanchard,  3  111.  (2  Scam.)  420.  Where,  in  an  action  to  abate  a  saloon  nui- 
sance, it  is  alleged  that  one  of  the  defendants  is  the  saloon-keeper,  and 
the  other  two  the  owner  and  lessor  of  the  property,  and  the  allegation  is 
not  denied,  and  the  owner  and  lessor  knew  of  the  use  which  was  being 
made  of  the  property,  it  is  reversible  error  to  enjoin  the  saloon-keeper  only 
from  maintaining  the  nuisance,  and  to  dismiss  the  others  with  costs.  Bell 
v.  Glaseker,  (Iowa)  47  N.  W.  1042. 

8  Howell  v.  Foster,  122  111.  276 ;  13  N.  E.  527.  Compare  Tradesman's  Bank 
v.  Merritt,  1  Paige,  (N.  T.)  302,  as  to  when  receiver  a  necessary  party.  See 
Walton  v.  Grand  Belt  Copper  Co.,  56  Hun,  211;  9  N.  Y.  S.  375.  A  decree 
enjoining  the  collection  of  a  judgment  will  be  reversed  if  the  owner  of  the 
judgment  was  not  made  a  party  to  the  bill.    King  v.  Clay,  34  Ark.  291. 
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court,  without  making  the  latter  persons  parties  to  the  action,  jet 
all  persons  interested  in  the  lands  who  are  within  the  court's 
jurisdiction,  and  all  who  own  parts  of  the  land  in  severalty, 
should  be  made  parties.1  But  in  the  United  States  courts  it  is  held 
that  the  joinder  of  parties  defendant,  otherwise  necessary,  may 
be  dispensed  with,  if  their  joinder  would  affect  the  jurisdiction,  a 
bill  to  enjoin  a  judgment  at  law  not  being  considered  an  original 
bill.2 

§  979.  Bringing  in  New  Parties.  —  Other  parties  necessary 
to  a  bill  may  usually  be  joined  by  amendment  after  injunction 
granted.8  And  in  an  action  to  restrain  the  sale  of  property  under 
chattel  mortgages  executed  under  circumstances  constituting  an 
assignment  witli  preferences,  an  objection  that  others,  to  whom 
the  debtor  has  transferred  the  property  about  the  same  time  the 
mortgages  were  given,  were  not  made  parties  defendant,  cannot 
be  sustained  where  the  decree  granting  the  injunction  provided 
for  joining  them  as  defendants.4 

§  980.  Effect  of  Improper  Joinder  as  Defendant.  —  The  method 
of  raising  the  objection  that  a  party  is  improperly  joined  as 
defendant  in  an  injunction  suit  depends  greatly  upon  the  prac- 
tice of  the  court  where  it  occurs,  which  is  largely  governed  by 
statutory  provisions.  It  is  seldom,  however,  that  such  an  error 
results  more  seriously  to  a  complainant  than  to  subject  him  to 
the  payment  of  his  costs  to  the  party  improperly  joined,  and  the 
trouble  of  making  the  necessary  amendments.  And  an  injunc- 
tion against  waste  in  ejectment  for  lands  of  which  defendants  are 
not  in  possession,  and  to  which  they  lay  no  claim,  and  which  are 
not  mislocated  in  the  writ,  does  not  injure  defendants,  and  they 
cannot  sue  on  the  bond,  though  the  affidavit  by  mistake  alleges 
that  they  are  committing  waste  thereon,  and  though  by  reason  of 

1  State  v.  Goodnight,  70  Tex.  682;  11  S.  W.  119.  See  Smith  t>.  State, 
26  Tex.  App.  49 ;  9  S.  W.  274.  The  completion  of  a  structure  over  a 
passageway,  enjoined;  and  a  decree  for  its  removal.  Held,  to  be  effectual, 
although  lessees  of  the  adjoining  buildings  had  not  been  made  parties  to 
the  suit,  and  distinct  leasehold  interests  had  intervened  pending  the  pro- 
ceeding.    Schwoerer  v.  Boylston  Market  Ass'n,  99  Mass.  285. 

*  Simms  v.  Guthrie,  9  Cranch,  19. 

*  Mayer  v.  Coley,  80  Ga.  207;  7  S.  E.  164.  Effect  of  retaining  fictitious 
names  after  appearance  of  real  parties,  and  of  failure  to  substitute  the  latter 
on  the  record  considered.    Moulton  v.  Marks,  64  Cal.  166;  30  P.  613. 

*  Meinhard  v.  Strickland,  29  S.  C.  491 ;  7  S.  E.  838. 
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the  injunction  they  refrain  from  cutting  timber  upon  another 
tract  to  which  plaintiffs  make  no  claim.1 

§  981.  Instances  of  Misjoinder.  —  Where  the  officers  of  a  cor- 
poration are  made  co-defendants  a  decree  for  an  injunction  and 
accounting  will  not  issue  against  them  individually,  where  the  cor- 
poration is  solvent,  and  they  have  not  as  individuals  violated,  and 
are  not  threatening  to  violate,  any  rights  of  complainant.2  Where 
an  injunction  is  sought,  a  mere  agent  or  servant  of  the  party 
against  whom  the  injunction  may  be  sought,  is  not  properly  made 
a  party  defendant  in  the  suit.8 

1  Kulp  v.  Bowen,  122  Pa.  78;  15  A.  717.  Where  the  beneficiary  in  a  deed 
of  trust  securing  a  debt  is  properly  enjoined  from  enforcing  the  trust,  the 
fact  that  the  trustee,  where  he  has  power  to  sell  at  the  instance  of  the  bene- 
ficiary only,  is  included  in  the  restraining  order,  if  error,  is  harmless.  Nave 
v.  Adanis,"(Mo.  Sup.)  17  S.  W.  958. 

1  Howard  c.  St.  Paul  Plow-Works,  35  F.  743.  A  bill  for  an  injunction  to 
restrain  the  infringement  of  a  trade-mark  alleged  that  respondents  B.  and 
others  were  using  respondent  corporation  as  a  means  of  infringement,  they 
being  themselves  substantially  the  corporation.  —  Held,  that  there  was  no 
misjoinder  in  making  them  parties  defendant.  California  Fig  Syrup  Co. 
v.  Improved  Fig  Syrup  Co.,  (Cir.  Ct.)  51  F.  296.  Where  A.'s  bill  against  B. 
and  C.  must  be  dismissed  as  to  B.,  for  want  of  jurisdiction  over  him,  and 
no  relief  cau  be  awarded  as  to  C.  without  injuriously  affecting  B.'s  inter- 
ests, A.  will  be  denied  a  preliminary  injunction.  New  Mexico  Land  Co.  v. 
Elk  ins,  20  Fed.  Rep.  545. 

»  Grover  r.  Swain,  29  Hun,  (N.  Y.)  454. 
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§  982.  Complaint  must  be  clear  and  specific.  —  A  comprehen- 
sive discussion  of  the  law  of  pleading  as  applicable  herein  will  not 
be  attempted ;  but  it  may  be  proper  to  illustrate  such  rules  as 
have  special  bearing  on  the  present  subject  And  in  the  first 
place  it  is  to  be  noted  that  a  complaint  will  be  required  to  set 
forth  very  clearly  and  specifically  the  matters  relied  upon  to  enti- 
tle a  party  to  extraordinary  relief  by  injunction,  since  inferences 
which  do  not  necessarily  flow  from  the  allegations  will  not  be  in- 
dulged to  aid  the  pleader.  Thus,  in  an  action  to  enjoin  the  en- 
forcement of  an  execution  on  the  ground  of  an  irregularity  in  the 
service  of  summons  on  defendant,  where  the  complaint  does  not 
deny  that  defendant  appeared  at  the  hearing  of  the  motion,  nor 
show  that  the  proceeding  was  taken  against  him  without  notice,  it 
does  not  state  a  cause  of  action,  pleadings  being  construed  most 
strongly  against  the  pleader.1    So  a  complaint  by  an  electric  light 

1  Panel  v.  Deal,  16  Or.  295;  18  P.  461.  A  bill  for  injunction  by  one  of 
the  several  mill  owners,  all  operating  at  the  same  power,  against  the  rest, 
charging  that  all  the  defendants,  in  the  aggregate,  are  using  more  water  than 
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company  which  merely  alleged  that  it  strung  its  wires  "  pursuant 
to  authority  conferred  by  law  "  was  held  insufficient.1  And  where 
a  natural  gas  company  contracted  that  its  charges  should  not  ex- 
ceed a  schedule,  provided  that  the  supply  of  natural  gas  should 
not  fail  to  such  an  extent  as  to  render  such  rates  unreasonably  low, 
it  was  held  that  a  bill  in  equity  for  an  injunction  to  restrain 
a  violation  of  the  contract,  which  neglected  to  deny  a  failure  of 
supply  of  gas,  should  be  dismissed  on  demurrer.3  On  the  same 
principle  the  complaint  in  an  action  to  enjoin  the  repairing  of  a 
wooden  building  within  the  fire  limits  of  a  city,  in  violation  of  an 
ordinance  prohibiting  repairs  in  excess  of  three  hundred  dollars, 
is  demurrable  when  it  fails  to  show  the  value  of  the  building 
sought  to  be  repaired.8  And  a  complaint  to  enjoin  a  sheriff  from 
making  a  deed,  alleging  that  the  sheriff  levied  on  the  property 
under  an  execution  issued  in  a  certain  action,  but  failing  to  allege 
the  rendition  of  a  judgment,  was  held  fatally  defective.4 

§  983.  .Allegations  of  Fraud  —  Legal  Right.  —  The  general  rule 
that  fraud  must  be  charged  specifically  and  not  in  general  terms, 
is  strictly  enforced  where  an  action  for  injunction  is  based  upon 
alleged  fraud.6    And  in  order  to  support  an  application  for  an  in- 

they  are  entitled  to,  without  alleging  that  each  of  them  is  guilty  of  the  unlaw- 
ful act,  is  too  sweeping  and  indefinite  in  that  particular  to  found  a  decree  of 
injunction  upon,  and  a  demurrer  thereto  will  be  sustained.  Westbrook  Mfg. 
Co.  v.  Warren,  77  Me.  437;  1  A.  246.  Compare  Geyer  v.  Douglass,  (Iowa) 
52  N.  W.  111. 

In  Trade-mark  Case.  —  An  objection  to  a  bill  for  an  injunction  to 
restrain  the  infringement  of  a  trade-mark  on  the  ground  that  it  is  uncertain 
whether  complaint  is  made  of  the  use  of  the  words  designating  the  article  by 
themselves,  or  in  combination  with  other  words,  devices,  etc.,  cannot  be  sus- 
tained ;  it  being  enough,  for  the  purposes  of  a  demurrer  that  complainant  is  en- 
titled to  relief  in  respect  of  the  combined  use,  which  is  clearly  set  forth  in  the 
bill.     California  Fig  Syrup  Co.  v.  Improved  Fig  Syrup  Co.  (Cir.  Ct.)  51  F.  2(W. 

1  East  River  Electric  Light  Company  v.  Grant,  9  N.  Y.  S.  317;  57  N.  Y. 
Super.  Ct.  553. 

2  Morck  v.  Pennsylvania  Gas  Co.,  8  Pa.  Co.  Ct.  Rep.  131. 

•  First  Nat.  Bank  v.  Sarlls,  (Ind.  Sup.)  28  N.  E.  434.  For  a  case  where 
allegations  of  trespass  to  railroad  property  by  felling  trees  were  held  insuffi- 
cient, see  Day  r.  Louisville,  N.  O.  &  T.  Ry.  Co.  (Miss.)  11  So.  25. 

4  Schuyler  v.  B  rough  ton,  65  Cal.  252. 

6  Montgomery  v.  Walker,  36  Ga.  515.  A  petition  to  enjoin  a  sale  of  land 
under  an  execution,  which  avers  that  the  judgment  was  rendered  in  violation 
of  an  agreement  between  the  attorneys  of  the  parties  that  the  same  should 
be  taken  for  a  less  amount,  is  fatally  defective  if  it  does  not  show  authority  in 
the  attorneys  to  make  the  agreement.  Anderson  p.  Oldham,  (Tex.  Sup.)  18 
S.  W.  557. 
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junction,  it  is  necessary  not  only  to  aver  a  right,  but  also  that  the 
defendant  has  violated  or  intends  to  violate  such  right.1 

§  984.  In  Suit  to  restrain  Action  at  Law.  —  In  order  to  enable 
a  court  or  officer,  from  whom  an  injunction  is  sought  to  restrain 
proceedings  at  law,  to  judge  of  the  propriety  of  granting  the  relief 
and  fixing  the  terms  upon  which  it  shall  be  granted,  the  petition 
should  set  forth  the  precise  state  of  the  pleadings  in  the  proceed- 
ing which  it  is  sought  to  enjoin,  and  state  the  court  wherein  it  is 
pending.2 

A  complaint  to  enjoin  a  pending  suit  which  shows  facts  con- 
stituting a  good  defence  to  the  suit  is  bad  on  demurrer.8  And 
where  an  injunction  is  sought  against  an  action  at  law  on  account 
of  confusion  of  boundaries,  the  bill  should  be  clear  and  specific  as 
to  the  circumstances  producing  the  confusion.4 

§  985.  In  Suit  to  restrain  Enforcement  of  Judgment.  —  Equity 
will  not  enjoin  a  judgment  at  law  and  grant  a  new  trial,  unless 
complainant's  bill  set  forth  distinctly  his  cause  of  grievance;6 

1  Green  p.  Wilson,  21  N.  J.  Eq.  211.  Requisites  of  a  bill  in  equity, 
brought  under  Me.  Rev.  Stat.  ch.  51,  §  10,  praying  for  an  injunction  against 
the  use  and  occupation  of  land  taken  for  a  railroad  considered.  Mooers  v. 
Kennebec,  etc.  R.  R.  Co.,  58  Ale.  279. 

*  Chad  well  v.  Jordan,  2  Tenn.  Ch.  635;  Carroll  v.  F.  &  M.  Bank  Hair. 
(Mich.)  197. 

•  Palmer  v.  Hayes,  93  Ind.  189. 

4  Ex  parte  Foster,  11  Ark.  304.  Further  as  to  what  the  bill  should  con- 
tain in  this  class  of  cases,  see  De  Groot  v.  Receivers,  2  Green  Ch.  198.  Where, 
in  addition  to  an  injunction,  a  discovery  is  sought  for  the  purpose  of  enabling 
the  petitioner  to  frame  a  defence  at  law,  the  nature  of  such  defence  must 
clearly  appear  from  the  statements  in  the  petition.  Mclntyre  v.  Maucius,  3 
Johns.  Ch.  45. 

Administrator's  Bill.  —  A  bill  filed  by  an  administrator,  alleging  that 
defendant  has  received  a  sum  of  money  from  the  intestate,  and,  claiming  it 
as  a  gift,  is  proceeding  to  collect  it  in  an  action  at  law  from  a  firm  of  which 
plaintiff  is  a  member,  denying  the  gift,  charging  the  insolvency  of  defendant, 
and  praying  an  injunction  against  the  action  at  law,  is  not  demurrable  as  dis- 
closing an  adequate  remedy  at  law;  Code  Ala.  2610,  providing  that  a  defend- 
ant against  whom  an  action  is  pending  for  the  recovery  of  money  may,  at  any 
time  before  issue  joined,  make  affidavit  that  a  person  not  party  to  the  suit, 
without  collusion  with  him,  claims  the  money  in  controversy,  and  thereupon 
such  person  may  be  made  a  party  defendant,  not  applying  to  the  case  because 
of  the  double  relation  of  complainant.  Jackson  v.  Jackson,  84  Ala.  343 ;  4 
So.  174.     See  Wilburn  v.  Calley,  63  Ala,  436. 

5  Gamble  v.  Campbell,  6  Fla.  347.  Requisites  of  a  petition  to  enjoin  col- 
lection of  a  judgment  stated.  Scifield  v.  State  Bank,  9  Neb.  316.  Such  a 
petition  must  not  only  show  that  petitioner  was  not  guilty  of  neglect  in  per- 
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and  allegations  that  a  judgment  was  obtained  through  fraud  and 
other  ill  practices,  are  too  general  to  authorize  the  arrest  of  its  ex- 
ecution.1 A  bill  seeking  to  enjoin  a  judgment  and  execution, 
which  does  not  so  identify  these  as  to  make  it  appear  what  judg- 
ment and  execution  are  meant,  and  which  does  not  limit  the 
prayer  for  injunction  to  any  particular  judgment  and  execution,  is 
demurrable.2    But  a  short  copy  of  a  judgment,  properly  certified, 

mitting  the  judgment  to  go  by  default,  but  also  that  it  is  inequitable  and  unjust 
to  permit  it  to  be  enforced.  Anderson  r.  Oldham,  (Tex.  Sup.)  18  S.  W.  557. 
In  a  suit  to  enjoin  issuing  bonds  to  pay  certain  judgments  alleged  to  be  ille- 
gally entered,  an  allegation  that  they  were  "entered"  by  confession  by  the 
clerk  in  vacation  is  inconsistent  with  a  claim  that  they  were  entered  by  the 
court  in  term  time,  and  subsequently  entered  in  vacation.  Abbott  v.  Board 
Com'rs  Yuma  County,  (Colo.  Sup.)  30  P.  1031. 

Creditor's  Bill  against  Confessed  Judgment.  —  Under  Code  Civ. 
Proc.  N.  Y.  603,  authorizing  a  temporary  injunction  where  it  appears  from  the 
complaint  that  plaintiff  demands  and  is  entitled  to  a  judgment  restraining  an 
act  which,  pending  the  action,  would  injure  plaintiff;  and  section  604,  cover- 
ing cases  where  it  appears  by  affidavit  that  defendant  is  doing,  or  is  about  to 
do,  an  act  in  violation  of  plaintiff's  rights,  tending  to  render  the  judgment 
ineffectual;  and  section  607,  where  it  appears  by  affidavit  of  plaintiff,  or  any 
other  person,  that  sufficient  ground  exists,  —  in  a  suit  by  creditors  to  avoid 
judgments  confessed  by  defendant  in  favor  of  other  creditors,  where  the  com- 
plaint fails  to  demand  injunction,  or  allege  that  payment  over  by  the  sheriff 
under  such  judgments  will  render  plaintiff's  action  ineffectual,  and  the  affi- 
davit fails  to  allege  the  confession  of  the  judgments,  as  the  allegations  of  the 
complaint  thereon  are  merely  upon  information  and  belief,  injunction  cannot 
be  granted.     Cushing  v.  Ruslander,  15  N.  Y.  C.  P.  106;  1  N.  Y.  S.  505. 

Complaint  by  Surety.  —  A  petition  by  the  surety  of  a  judgment  debtor 
to  enjoin  the  enforcement,  as  against  the  surety,  of  a  judgment  which  fore- 
closed a  lien  on  the  judgment  debtor's  personalty,  states  a  cause  of  action 
where  it  alleges  that  the  property  was  delivered  to  an  agent  of  the  judgment 
creditor  to  be  sold  so  that  the  proceeds  might  be  applied  to  the  payment  of  the 
judgment;  that  the  property  was  of  sufficient  value  to  more  than  satisfy  the 
judgment;  and  that  the  judgment  creditor  converted  the  property,  and  failed 
to  apply  the  proceeds  to  the  payment  of  the  judgment.  Harrison  Mach.  Works 
v.  Templeton,  (Tex.  Sup.)  18  S.  W.  601. 

Relief  and  Discovery.  —  A  bill  was  filed  praying  relief  against  a  judg- 
ment and  execution  in  a  court  of  law,  and  for  discovery  in  aid  of  relief  sought. 
Held,  that  a  demurrer  was  not  sustainable,  exclusively  to  so  much  of  the  bill 
as  sought  discovery,  except  where  the  discovery  would  subject  the  defendant 
to  a  penalty,  or  be  immaterial  or  impertinent,  or  involve  a  breach  of  confidence 
held  inviolate  by  law,  or  appertained  exclusively  to  the  defendant's  title. 
Wistar  v.  McManes,  54  Pa.  St.  318. 

1  Rooks  v.  Williams,  13  La.  An.  374.  See  Scruggs  v.  Burke,  82  Ga.  166; 
8  S.  E.  209;  Cohn  v.  Lehman,  93  Mo.  574;  6  S.  W.  267. 

'  Adams  v.  White,  23  Fla.  852  ;  2  So.  774. 

Matter  in  Answer  in  Aid  of  Bill.  —  In  an  injunction  to  enjoin  an 
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with  a  certificate  that  the  docket  shows  that  the  judgment  has  not 
been  satisfied,  either  wholly  or  in  part,  when  filed  with  the  bill  as 
an  exhibit,  is  sufficient  for  all  the  purposes  of  a  bill  by  the  judg- 
ment plaintiff  to  enjoin  the  judgment  defendant  from  selling  his 
goods  so  as  to  prevent  the  satisfaction  of  the  judgment.1  A  com- 
plaint seeking  to  enjoin  an  execution  on  a  judgment  at  law  is  de- 
murrable, unless  it  show  that  complainant  has  no  full  and  adequate 
remedy  at  law,  by  appeal,  certiorari,  or  application  to  the  court 
which  rendered  the  judgment.2 

§  986..    Same  —  Description    of    Property   seised.  —  Where    the 

plaintiff  in  an  injunction  seeks  to  restrain  the  execution  of  a  judg- 
ment, on  the  ground  that  the  property  seized  docs  not  belong  to 
the  judgment  debtor,  but  to  the  plaintiff  iii  injunction,  no  other 
issue  can  be  made  but  that  of  ownership ;  and  an  affidavit  that 
the  sheriff  had  "  seized  "  the  individual  property  of  the  defendant, 
without  any  description  of  the  property  seized,  or  statement  of  its 
value,  is  too  vague  to  authorize  an  injunction ;  and  a  petition 
which  is  sworn  to  cannot  supply  the  defect.8 

§  987.  To  restrain  Mortgage  Sale.  — Where  an  injunction  is  filed 
to  restrain  a  mortgagee  from  selling  under  a  power  contained  in 
his  mortgage,  the  failure  to  charge  in  the  bill  that  the  deed  was 
"  executed  with  intention  to  defraud  or  to  give  undue  advantage," 
was  held  under  the  circumstances  fatal  on  demurrer,  and  the  in- 
junction was  dismissed.4  The  equities  relied  on  in  such  action 
must  be  directly  and  specifically  averred ;  and  where  the  stating 
part  of  the  bill  contains  no  direct  allegations  that  the  surplus  of 

execution  sale  of  land,  a  sufficient  description  in  the  complaint  of  the  judg- 
ment is  cured  by  an  accurate  description  in  the  answer.  Wiles  v.  Lambert, 
66  Ind.  494.  But  if  a  bill  of  injunction  to  stay  proceedings  on  a  judgment 
charge  the  plaintiff  at  law  with  having  failed  to  do  an  act  on  which  the  equity 
of  his  claim  depends,  and  in  his  answer  he  takes  no  notice  of  that  allegation, 
the  court,  on  the  hearing,  will  consider  this  an  admission  that  he  has  not 
done  the  act  in  question,  and  will  decree  against  him  without  any  exception  to 
the  answer  on  an  interlocutory  order  taking  the  bill  for  confessed  in  part. 
Page  v.  Winston,  2  Munf.  (Va.)  298. 
i  Conolly  v.  Riley,  25  Md.  402. 

*  Wingfield  v.  McLure,  48  Ark.  510;  3  S.  W.  439.  In  a  suit  to  enjoin  an 
execution,  on  the  ground  that  the  judgment  has  become  dormant,  the  defend- 
ant may  plead  the  judgment  in  reconvention.  Oldham  v.  Erhart,  18  Tex. 
147. 

*  McRae  r.  Brown,  12  La.  An.  181. 

*  Ensor  v.  Keech,  64  Md.  378;  1  A.  756. 
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the  mortgage  sale  is  likely  to  be  carried  out  of  the  state,  and  the 
only  allegation  therein  relating  to  the  point  is  that  the  sale  would 
greatly  injure  complainant,  "  as  all  his  estate  would  be  carried  out 
of  the  state/'  which  is  made  a  ground  for  injunction,  and  the  in- 
troductory part  simply  describes  defendants  as  "of"  another 
state,  the  question  whether  complainant  is  entitled  to  have  the 
surplus  brought  into  court  is  not  raised.1 

§  988.  To  restrain  Breaoh  of  Covenant  —  An  omission  either  to 
plainly  allege  the  terms  of  the  covenant  or  contract,  or  to  specify 
the  acts  or  facts  from  which  its  breach  arises,  is  fatal  to  a  bill  to 
restrain  its  violation ;  and  a  bill  in  equity  to  restrain  a  purchaser 
from  the  grantee  from  digging  and  removing  clay  from  land, 
alleging  that  there  were  no  buildings  on  the  land,  and  that  by 
reason  of  that  fact,  and  the  digging  of  the  clay  for  brick-making, 
plaintiff  had  no  security  for  his  rent,  but  not  alleging  a  breach  of 
the  covenant,  is  not  sufficient.2 

§  989.  To  restrain  Use  of  Street.  —  In  a  proceeding  to  enjoin 
the  use,  by  a  city,  of  certain  land  for  a  street  purpose,  it  is  not 
enough  to  aver  that  there  has  been  no  grant  nor  condemna- 
tion. It  must  be  averred  also  that  there  has  been  no  implied 
dedication.8 

§  990.  To  restrain  Collection  of  Taxes.  —  A  bill  to  restrain  the 
enforcement  of  a  claim  for  taxes,  must  not  only  set  forth  the  facts 
showing  the  illegality  of  the  portion  of  the  tax  sought  to  be  en- 
joined, but  must  allege  payment  or  tender  of  any  part  of  the 
amount  claimed,  which  is  conceded  to  be  legally  due,  or  contain  an 
offer  to  pay  the  same.4  And  where  fraud  in  making  the  assess- 
ment was  the  ground  of  relief  relied  on,  an  allegation  that  the 
owner  purposely  undervalued  the  property  listed  for  taxation,  and 
did  not  inform  the  assessor  thereof,  or  give  him  any  information 
as  to  the  items  "of  the  property,  was  held  insufficient  to  charge 
fraud,  the  statements  as  to  value  being  mere  matter  of  opinion.6 

*  McCulla  v.  Beadleston,  (R.  I.)  20  A.  11. 

*  Lafferty's  Appeal,  (Pa.)  8  A.  414. 

*  Faust  v.  Huntington,  91  Ind.  493. 

4  Barnham  v.  San  Francisco  Fuse  Manuf.  Co.,  76  Cal.  26;  17  P.  939. 
The  petition  of  a  purchaser  at  a  foreclosure  sale,  seeking  to  enjoin  the  countj 
treasurer's  execution  of  a  tax  deed  in  pursuance  of  a  prior  sale  for  taxes,  must 
allege  that  he  has  tendered  the  full  amount  of  taxes  justly  due.  Her  v.  Colson, 
8  Neb.  331. 

*  Florer  ».  Sherwood,  128  Ind.  495;  28  N.  E.  71. 

Discrimination  against   Shareholder   in   National  Bank.  —  An 

TOL.  II. — 2 
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§  991.  Alleging  Irreparable  Injury.  —  An  injunction  will  not  be 
granted  on  a  mere  allegation  of  irreparable  injury.  The  facts  on 
which  the  allegation  is  founded  must  appear.1  But  the  omission 
of  the  bare  charge  of  irreparable  mischief  would  not  be  a  defect 
in  a  bill  otherwise  good,  because  the  court  must  be  satisfied  from 
a  statement  of  the  grievance  that  the  injury  will  be  irreparable, 
and  it  is  enough  if  the  court  can  discover  this  from  the  allegation 
of  facts.2  And  to  warrant  a  temporary  injunction  under  the 
Iowa  Code,  which  provides  for  such  an  injunction  when  it  appears 
by  the  petition  that  the  relief  consists  in  restraining  some  act 
which  would  produce  "  great  or  irreparable  "  injury,  the  petition 
need  not  allege  that  the  injury  will  be  irreparable,  nor  that  the 

averment  in  a  bill  to  restrain  the  collection  of  taxes  assessed  under  a  statute 
against  the  shares  of  a  national  bank,  that  if  a  certain  "  contention  is  true, 
which  is  denied,  then  the  said  state  law  (specifying  it)  is  null  and  void,  be- 
cause it  operates  as  a  discrimination  against  the  shareholder  of  national  banks, 
in  violation  of  the  express  terms  of  "  Rev.  St.  U.  S.  5219,  is  sufficiently 
explicit  to  raise  the  issue  whether  there  is  in  the  act  any  discrimination 
prohibited  by  the  act  of  Congress.  Whitney  National  Bank  r.  Parker,  41 
F.  402. 

i  Hale  0.  Point  Pleasant  &  Ohio  R.  R.  Co.,  23  W.  Va,  454;  Poyerv. 
Village  of  Desplaines,  124  111.  310;  15  N.  E.  768;  Farland  v.  Wood,  35  W. 
Va.  458;  14  S.  £.  140;  Portland  v.  Baker,  8  Or.  356;  Leitham  v.  Cusick,  1 
Utah,  T.  242. 

Hydraulic  Minikg-D£bris.  —  A  complaint  alleged  the  carrying  on  of 
hydraulic  raining  on  a  certain  river,  which  filled  the  bed  of  the  river  and 
destroyed  the  channel,  and  rendered  plaintiff's  (a  county's)  bridge  and  high- 
ways  unsafe;  that  defendant  was  selling  water,  knowing  that  it  was  to  be 
used  in  hydraulic  mining  on  such  river,  and  was  thereby  assisting  in  conduct- 
ing such  hydraulic  mining,  and  filling  the  channel  of  the  river,  to  the  injury 
of  plaintiff's  property,  etc.,  and  prayed  for  an  injunction.  Held,  that  the 
hydraulic  mining  was  not  of  itself  unlawful  or  necessarily  injurious  to  others; 
that  the  neglect  to  properly  care  for  the  debris  resulting  therefrom  only  was 
unlawful;  that  the  sale  of  the  water  was  not  unlawful;  and  that,  as  the  com- 
plaint did  not  show  it  was  sold  with  knowledge  that  it  was  to  be  used  in  such 
manner  as  to  injure  plaintiff,  it  stated  no  cause  of  action.  Yuba  County  r. 
Cloke,  79  Cal.  239;  22  P.  740. 

*  Davis  v.  Reed,  14  Md.  152. 

Divkksion  of  Water — Injury  to  Riparian.  —  In  an  action  for  im- 
proper diversion  of  water,  to  obtain  an  injunction,  the  complaint  need  only 
aver,  in  addition  to  the  facts  relied  on  for  a  judgment  for  damages,  facts  suffi- 
cient to  obtain  equitable  relief,  without  repeating  such  averments.  Jerrett  p. 
Mahan,  20  Nev.  89;  17  P.  12.  A  bill  to  enjoin  defendant  from  a  work  whereby 
the  Mississippi  River  would  be  turned  from  its  natural  course,  and  a  deposit 
created  rendering  it  impossible  for  vessels  to  land  at  plaintiff's  wharf,  —  Held, 
sufficiently  definite  without  allegations  of  all  the  minute  circumstances  attend- 
ing the  work.    St.  Louis  v.  Knapp,  Stout,  &  Co ,  104  U.  S.  658. 
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defendant  is  insolvent.1  On  the  foregoing  principle  a  complaint 
does  not  show  a  case  for  an  injunction  to  prevent  a  cloud  upon 
title,  if  it  appears  only  by  inference,  and  not  by  averment,  that  acts 
are  threatened  or  contemplated  which  will  impose  a  cloud.3 

§  992.  Insolvency  of  Defendant.  —  Sometimes  the  defendant's 
insolvency,  rendering  legal  remedies  unavailing,  considered  in 
connection  with  the  equities  in  favor  of  complainant,  entitle  him 
to  an  injunction  as  for  an  irreparable  injury,  where,  but  for  such 
insolvency,  he  would  be  left  to  pursue  his  remedy  at  law.  In  such 
case  it  is  important  to  allege  the  insolvency  in  the  bill.  Thus, 
where  a  bill  filed  by  a  creditor  of  a  firm  against  the  members 
thereof,  individually  and  as  partners,  and  others,  to  restrain  the 
foreclosure  of  a  chattel  mortgage  upon  the  property  of  defendant 
F.,  and  the  collection  of  a  debt  owed  by  him  to  a  certain  bank, 
which  was  secured  by  a  deed  from  defendants  P.  &  B.  as  part* 
aergt  alleges  fraud  and  conspiracy  on  the  part  of  defendants  to 
defeat  the  claims  of  the  general  creditors  of  defendant  firm,  which 
is  denied  in  their  answer,  but  which  bill  fails  to  allege  the  insol- 
vency of  either  the  mortgagee  or  the  bank,  an  injunction  will  not 
be  granted.8  And  where  one  has  contracted  to  furnish  logs  to  be 
eut  into  shingles,  payment  to  be  made  in  notes  of  the  purchaser, 
but  the  title  to  remain  in  the  seller  until  the  notes  are  paid,  and 
the  shingles  have  been  sold  by  the  purchaser  to  others,  who 
threaten  to  remove  them  from  the  jurisdiction  of  the  court,  a  bill 
by  the  seller  to  enjoin  their  removal,  for  a  receiver,  and  to  fore- 
close complainant's  lien,  which  fails  to  allege  that  the  defendants, 
who  threaten  to  remove  the  property,  are  pecuniarily  irresponsi- 
ble, does  not  show  a  right  to  equitable  relief.4 

§  993.  Allegation  of  Commission  or  Threat  to  commit  Wrong.  — 
The  same  requirements  as  to  clearness  and  certainty  must  be 

1  Code  Iowa,  §  3388;  Price  *.  Baldauf,  (Iowa)  47  N.  W.  1079,  holding 
also  that  the  omission  to  allege  in  a  petition  for  injunction  that  defendant  is 
insolvent,  or  the  injury  irreparable,  being  ground  for  demurrer,  is  waived  by 
failing  to  demur. 

*  Maloney  v.  Finegan,  38  Minn.  70;  35  N.  W.  723. 

*  Atlanta  Nat.  Bank  v.  Fletcher,  80  Ga.  327;  9  S.  £.  1072.  A  complaint 
alleging  that  irreparable  damage  is  threatened,  by  reason  of  the  taking 
away  of  that  part  of  a  wharf  which  is  real  estate,  need  not  allege  insolvency 
of  the  defendant.  Crescent  City  Wharf  &  Lighter  Co.  v.  Simpson,  77  CaL  286 ; 
19  P.  426. 

4  Brown  r.  Ring,  77  Mich.  159;  43  N.  W.  770. 
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observed  in  setting  forth  the  facts  from  which  the  intent  of  the 
defendant  to  commit  or  to  continue  the  commission  of  the  wrong 
complained  of  are  to  be  inferred.  Thus,  where  a  railroad  com- 
pany is  about  to  take  permanent  possession  of  lands  of  an  indi- 
vidual without  a  determination,  in  some  legal  method,  of  the  sum 
to  be  paid  the  owner  therefor,  or  without  payment  or  tender  of 
such  sum,  the  owner  is  entitled  to  an  injunction  restraining  the 
company  therefrom,  but  the  complaint  for  such  injunction  must 
aver  positively  that  the  company  threatens  or  intends  to  take 
possession  of  plaintiff's  land  without  making  such  payment ;  and 
this  essential  averment  cannot  be  supplied  by  inference.1  But  an 
averment  in  a  bill  brought  by  a  city  to  enjoin  the  defendant  from 
completing  obstructions  which  he  has  begun  to  erect  in  the  river 
in  front  of  and  in  a  part  of  the  city,  which  distinctly  states  what 
the  defendant  proposes  to  do  and  what  injury  will  result  there- 
from, is  not  merely  the  expression  of  an  opinion,  but  a  statement 
of  a  fact,  and  prima  facie  makes  a  case  for  relief.  The  sustaining 
of  a  demurrer  to  such  a  bill  is,  therefore,  error.2 

§  994.  Alleging  Title.  —  To  obtain  an  injunction  in  a  case  in 
which  the  plaintiff's  right  depends  upon  his  title,  he  should  set 
out  his  title  particularly.  An  averment  that  he  is  entitled  in  fee 
simple  is  insufficient  ;8  and  a  bill  to  enjoin  a  sheriff  from  eject- 
ing plaintiff  from  a  house  and  premises  under  a  writ  is  insuffi- 
cient when  it  charges  that  defendant,  in  whose  favor  the  writ 
issued  "  has  illegally,  wrongfully,  and  unjustly  procured  a  writ " 
to  eject  plaintiff,  without  showing  the  nature  of  the  writ,  or  filing 

1  Deidricks  v.  Northwestern,  etc.  R.  R.  Co.,  33  Wis.  219.  See  also  Chesar 
peake,  etc.  R.  Co.  v.  Patton,  5  W.  Va.  234. 

Infringement  of  Patent. — The  simple  averment  that  the  defendant 
has  infringed,  without  specifying  in  what  particulars,  is  insufficient.  American 
Bell  Tel.  Co.  o.  Southern  Tel.  Co.,  34  F.  803. 

1  St.  Louis  v.  Knapp,  Stout,  &  Co.,  104  U.  S.  658. 

Denial  of  Intent.  —  C.  asks  for  an  injunction  to  prevent  G.  from 
negotiating  a  note  against  the  former,  which  a  jury  has  said  was  wrongfully 
given  to  6.  The  latter  resists  the  application,  and  actually  denies  any  intent 
to  negotiate  the  paper.  Held,  that  the  denial  is  not  sufficient,  and  the  com- 
plainant is  entitled  to  be  protected  against  any  contingency  that  may  arise. 
Crandall  v.  Grow,  41  N.  J.  482;  4  A.  311. 

•  Fitzpatrick  v.  Childs,  2  Brews.  (Pa.)  365. 

Denial  of  Title.  —  In  an  action  to  enjoin  defendant  from  an  alleged 
trespass  on  land,  an  answer  which  denies  plaintiff's  ownership  and  asserts 
title  in  a  third  person  is  good.  Whitlock  p.  Consumers'  Gas  Trust  Co.,  127 
Ind.62;  26  N.  E.  570. 


CHAP.  XXV.]  PLEADING.  805 

a  copy,  or  statiog  in  what  right  the  premises  are  demanded,  or 
how  he  holds.1  But  where  a  petition  for  an  injunction  against 
interfering  with  plaintiff's  right  of  way  alleged  that  plaintiff 
owned  the  right  across  the  original  survey  beforjs  defendant  ac- 
quired title  to  a  subdivision,  that  in  the  deed  to  defendant's  ven- 
dor the  right  was  expressly  reserved,  and  that  plaintiff  had  been 
in  continued  possession  for  more  than  twenty-one  years,  it  was 
held  that  the  petition  set  out  an  absolute  title  to  the  easement 
independent  of  prescription,  and  that  the  allegations  in  reference 
to  the  long  possession  must  be  construed  simply  as  intending  to 
negative  the  idea  of  forfeiture  from  abandonment  or  non-user.2 
And  a  complaint  in  an  action  to  restrain  the  erection  of  a  build- 
ing on  land  alleged  to  have  been  dedicated  as  a  street  need  not 
state  whether  such  dedication  was  effected  in  the  manner  pre- 
scribed by  statute  or  as  at  common  law.8 

§  995.  Defective  Pleading  not  Aided  by  Affidavits.  —  On  motion 
for  a  preliminary  injunction,  the  case,  with  the  grounds  for  relief, 
must  be  made  by  the  bill  itself,  and  the  scope  of  the  bill  cannot 
be  enlarged  by  affidavits  filed.4  And  where  the  equities  of  a  bill 
are  denied  by  answer,  an  affidavit  of  the  complainant,  which 
affirms  in  general  terms  only  the  statements  of  the  bill,  does  not 
overcome  the  denial,  and  will  not  sustain  a  preliminary  injunc- 
tion.5 

§  996.  Exhibits.  —  To  warrant  a  court  of  chancery  in  issuing 
an  injunction,  strong  prima  facie  evidence  of  the  facts  on  which 
the  complainant's  equity  rests  must  be  presented  to  the  court  to 

1  Lamm  v.  Barrel],  69  Md.  272;  14  A.  682.  An  averment  of  possession  by 
the  complainant  is  essential  to  a  bill  brought  by  one  claiming  the  legal  title  to 
land  to  enjoin  a  judicial  sale  upon  the  ground  that  the  sale  would  cast  a  cloud 
upon  his  title.     Bevill  v.  Smith,  25  Fla.  209;  6  So.  62. 

2  Chance  v.  East  Texas  Ry.  Co.,  63  Tex.  152.  Homestead  right  —  Where 
the  plaintiff  sued  out  an  injunction  to  restrain  the  sheriff  from  selling  two 
lots  of  land  and  lumber  on  them,  and  alleged  that  they  were  destined  as  a 
homestead  for  himself  and  family,  —  Held,  that  the  allegation  was  not  suf- 
ficient to  entitle  the  plaintiff  to  the  relief  he  sought,  under  the  Texas  home- 
stead act  (Pasch.  Dig.  art.  3928),  because  the  petition  failed  to  show  how 
and  when  the  lots  and  lumber  were  destined  for  the  purpose  alleged.  Ander- 
son v.  McKay,  30  Tex.  186. 

•  Village  of  Buffalo  v.  Harling,  (Minn.)  52  N.  W.  931. 

4  Deo  9.  Union  Pacific  R.  R.  Co.,  17  Fed.  Rep.  273.  An  injunction  will 
not  be  issued  on  a  mere  general  affidavit  to  the  truth  of  the  facto  stated  in  the 
bill.     Gilroy's  Appeal,  100  Pa.  St.  5. 

*  Fuller  v.  Cason,  26  Fla.  476  ;  7  So.  870. 
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induce  its  action.  In  such  a  proceeding,  the  mere  oath  of  the 
parties  as  to  the  extent  of  an  indebtedness  of  which  he  holds  in 
his  possession  the  written  evidence,  without  producing  it,  should 
not  be  regarded  by  the  chancellor  as  any  proof  of  such  debt ;  but 
where  the  existence  of  the  debt  depends  on  a  written  instrument 
of  which  the  complainant  is  presumed  to  be  in  possession,  it 
should  be  exhibited  in  the  bill,  or  a  satisfactory  reason  assigned 
for  its  non-production.1 

§  997.  Amendments.  —  In  regular  chancery  practice  unaffected 
by  practice  acts,  amendments  to  an  injunction  bill,  after  answer, 
are  allowed  only  when  made  necessary  by  reason  of  new  matter 
not  inconsistent  with  the  original  bill  verified  by  affidavit,  and 
must  be  offered  in  such  season  as  not  to  prejudice  defendant,  and 
upon  sufficient  excuse  shown  by  affidavit  for  the  defectiveness  of 
the  original  bill.2 

§  998.  The  Prayer.  —  Under  the  early  chancery  practice,  where 
a  bill  prayed  for  relief  by  way  of  injunction,  and  did  not  pray 
for  the  process  of  injunction,  the  process  could  not  be  granted.8 
But  under  modern  systems  much  less  importance  is  attached 
to  the  mere  form  of  the  prayer  than  formerly,  where  the  facts 
are  properly  stated  and  show  a  clear  right  to  preventive  relief. 
Where,  however,  the  allegations  of  the  petition  do  not  entitle  the 
plaintiff  therein  to  any  relief  but  injunction,  the  fact  that  there 
is  an  additional  prayer  for  "  such  other  and  further  relief  as," 
etc.,  does  not  ohange  the  action  so  as  to  make  the  injunction 
only  an  auxiliary  to  the  other  relief.4 

*  Union  Bank  of  Maryland  v.  Poultney,  8  Gill  &  J.  (Md.)  324.  A  bill  to 
enjoin  a  judgment  at  law  must  make  a  transcript  of  the  judgment  an  exhibit 
to  the  bill;  and  an  omission  to  do  so  may  be  taken  advantage  of  by  demurrer. 
Parsons  v.  Wilkerson,  10  Mo.  713. 

1  Jackson  &  Sharp  Co.  v.  Phila.,  Wilmington,  etc.  R.  R.  Co.,  8  Del.  Ch. 
512.  The  effect  of  amending  bills  for  injunctions,  under  the  practice  in 
chancery,  —  explained,  with  reference  to  the  Iowa  statute  regulating  petitions 
for  injunctions;  and  the  general  statute  on  the  subject  of  amendments,— 
Held,  applicable  to  injunction  Ruits.  Des  Moines,  etc.  R.  R.  Co.  v.  Carpenter, 
27  Iowa,  487.  If  the  original  bill,  on  which  an  injunction  was  granted,  be 
sworn  to,  the  addition  of  an  unsworn  amendment,  not  needed  to  continue  the 
injunction,  is  no  cause  for  a  dissolution  thereof.     Maddox  v.  Rowe,  28  Ga.  61. 

»  Union  Bank  r.  Kerr,  2  Md.  Ch.  460. 

*  Thomas  r.  McDaneld,  77  Iowa,  126,  299;  42  N.  W.  301.  Alternative 
prayer.  —  The  fact  that  the  prayer  for  relief,  in  a  bill  seeking  to  restrain 
defendant  company  from  taking  the  land  of  plaintiff  company,  is  in 
the  alternative ;   that  if  defendant  cannot  be  restrained  from  constructing 
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§  999.  Verification.  —  It  is  an  almost  universal  rule  that  an 
injunction  will  be  refused  upon  an  unverified  complaint.1  But 
in  the  Federal  courts  *  and  in  Rhode  Island3  a  bill  praying  for 
an  injunction  and  which  is  not  to  be  used  as  evidence  need  not 
be  verified  at  the  time  it  is  signed.  As  a  general  proposition, 
it  is  legally  true  that  mere  information  as  to  the  existence  of  the 
rights  relied  upon  will  not  justify  the  issuing  of  an  injunction.4 

its  road  through  plaintiff's  yard,  the  court  may  by  its  decree  define  the  terms 
and  conditions  upon  which  defendant  may  be  permitted  to  cross ;  and  the  fact 
that  plaintiff  offers  evidence  to  show  that  another  location  through  its  yard 
would  do  less  damage  than  the  one  proposed,  cannot  be  treated  as  a  recognition 
of  defendant's  right  to  construct  its  road  through  any  part  of  plaintiff's  yard. 
Appeal  of  Sharon  Ry.  122  Pa.  St.  533;  17  A.  234. 

1  Boy  kin  v.  Epstein,  87  Ga.  25;  13  S.  E.  15,  holding  that  the  refusal  by  a 
judge  of  the  superior  court  to  hear  and  determine  a  petition  for  injunction,  and 
the  appointment  of  a  receiver,  before  the  same  has  been  verified  as  required  by 
law,  was  not  error.  A  complaint  praying  for  an  injunction  to  restraiu  the 
further  prosecution  of  a  judgment,  —  Held,  defective  for  want  of  verification 
by  affidavit  as  required  by  law.  lioss  p.  Crews,  33  Iud.  120.  See  also  Wills 
Point  Bank  v.  Bates,  76  Tex.  329;  13  S.  W.  309. 

*  Black  p.  Henry  G.  Allen  Co.,  42  F.  618;  Hancock  p.  Walsh,  3  Woods, 
(C.  Ct)  351. 

*  Harrington  p.  Harrington,  15  R,  I.  341;  5  A.  502.  And  when  the  bill 
asks  for  discovery,  but  waives  answer  under  oath,  it  is  not  demurrable  for 
want  of  an  affidavit,  on  the  ground  that  it  is  a  bill  for  discovery.  The  answer 
under  the  Rhode  Island  statute  will  have  simply  the  force  of  a  plea.     Id. 

4  French  p.  Maguire,  45  How.  (N.  Y.)  Pr.  471;  Ewing  p.  Duncan,  81  Tex. 
230;  16  S.  W.  1000;  St.  James's  Church  p.  Arrington,  36  Ala.  548;  Rhodes 
p.  Dunbar,  57  Pa.  St.  274;  Fort  r.  Groves,  29  Md.  193;  McConnell  p.  Gibson, 
12  111.  128;  Indian  River  Steam-Boat  Co.  p.  East  Coast  Transp.  Co.,  (Fla.)  10 
So.  480;  Dumesnil  p.  Dupont,  18  B.  Mon.  (Ky.)  800;  Kirk  man  p.  Handy, 
11  Humph.  (Tenn.)  406;  Lake  View  p.  Letz,  44  111.  81;  Ellison  v.  Com- 
missioners, 5  Jones'  Eq.  (N.  C.)  57;  2  Story's  Eq  §§  925-6;  Ross  p.  Butler, 

19  N.  J.  Eq.  294;  Williams  p.  N.  Y.  Central  R.  Co ,  18  Barb.  (N.  Y.)  222; 
Higbee  v  Camden,  etc.  R.  Co.,  20  N.  J.  Eq.  435;  Cleveland  p.  Gas  Light  Co., 

20  N.  J.  Eq.  206;  Rosser  v.  Randolph,  7  Port.  245;  Ferguson  p.  Selma,  43  Ala. 
400;  Leigh  v.  Westervelt,  2  Duer,  (N.  Y)  618;  Wallace  p.  McVey,  6  Ind. 
303;  Wolcott  p.  Me  lick,  3  Stock  (N.  J.)  204;  Branch  Turnpike  Co.  p.  Yuba 
Co.,  13  Cal.  190;  Thebaut  p.  Canova,  11  Fla.  143;  Adams  p.  Michael,  38  Md. 
125;  Harrison  p.  Brooks,  20  Ga.  537;  Miss.,  etc.  R.  Co.  v.  Ward,  2  Black, 
(U.  S)  494;  Clark  0.  Lawrence,  6  Jones'  Eq.  (N.  C.)  83;  Atty-Gen.  p. 
Steward,  21  N.  J.  340;  Duncan  p.  Hays.  22  X.  J.  Eq.  29;  Lockard  p.  Ixwkard, 
16  Ala.  430;  Lancaster  p.  Railroad.  62  Ala  562;  1  S pence's  Equity,  672; 
74  Pa.  St.  241.  Where  the  grounds  for  injunction  rest  on  proceedings  in 
which,  public  matters  of  record,  plaintiff  was  interested,  his  allegation  of  a 
want  of  knowledge  of  them  will  not  be  heeded.  Megget  p.  Lynch,  8  La.  An.  6. 
If  a  party  who  prays  for  an  injunction  that  will  affect  the  rights  of  persons 
who  hare  not  an  opportunity  to  be  heard,  has  not  personal  knowledge  of  the 
facto  set  forth  in  his  application,  they  must  be  verified  by  the  affidavit  of  oue 
who  has  personal  knowledge.     Walker  0.  Devereaux,  4  Paige,  (N.  Y.)  229. 
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But  when  the  informant  is  beyond  the  power  of  the  court,  be- 
cause of  his  residence  in  a  foreign  country,  and  where  action 
more  prompt  than  is  consistent  with  the  long  delay  necessary  to 
obtain  the  affidavits  of  these  foreign  informants  is  required  for  the 
protection  of  the  plaintiff's  rights,  the  court  may  act  upon  this 
information  and  issue  an  injunction,  especially  where  the  infor- 
mation itself  is  sustained  and  rendered  entirely  credible  by  cir- 
cumstances well  established  in  the  case.1  And  an  order  for  an 
injunction  may  be  granted  upon  motion  after  notice,  although 
material  allegations  in  the  complaint  are  upon  information  and 
belief,  if  the  defendant  does  not  by  affidavit  in  answer,  or  other 
proof,  deny  such  averments.2 


II.   Demurrers  and  Answers  to  Complaints. 


§  1000.  Essential  Requirements. 

1001.  Answer  mast  be  specific  and  di- 

rect. 

1002.  Verification — Form  of  Allegation, 

etc. 

1003.  Sufficiency  of  Answer  for  Purposes 

of  Dissolution    further  consid- 
ered. 


§  1004.  New  Matter. 

1005.  Answer  should  deny  Facts,  not  In- 

ferences. 

1006.  Demurrer  to  Complaint. 

1007.  How  Separate  Specifications  con- 

sidered on  Demurrer. 


§  1000.  Essential  Requirements.  —  The  general  rules  of  good 
pleading  apply  to  answers  as  to  complaints  in  injunction  cases. 
The  principal  requirements  of  an  answer  to  a  bill  for  injunctive 
relief  are,  as  in  other  cases,  that  it  respond  directly  and  clearly  to 
each  and  all  of  the  material  allegations  in  the  bill.  An  injunction 
will  not  be  dissolved  upon  the  hearing  upon  the  bill  and  answer 
when  the  answer  is  unsatisfactory  as  to  any  matter  which  is  an 
essential  part  of  the  complainant's  equity.8     Thus  where  judg- 

1  French  v.  Maguire,  55  How.  (N.  Y.)  Pr.  471.  Where  a  copy  of  the 
petition  is  attached  to  an  application  for  an  injunction,  which  is  verified  by 
an  affidavit  that  the  application  and  the  exhibit  are  true,  the  petition  itself 
need  not  he  verified.     State  v.  Loomis,  46  Kan.  107;  26  P.  472. 

*  Gibson  v.  Gibson,  46  Wis.  462.  Affidavits  produced  at  the  hearing  of  a 
bill  will  supply  the  absence  of  positive  swearing  in  the  verification.  Alspaugh 
v.  Adams,  80  Ga  345;  5  S.  £.  496. 

»  Gibby  ».  Hall,  27  N.  J.  Eq.  282;  Kuhl  t>.  Martin,  26  N.  J.  Eq.  60:  Mason 
City  Salt,  etc.  Co.  v.  Mason,  23  W.  Va.  211;  Yale  i>.  Moore,  3  Tenn.  Ch.  76. 
See  Lamb  v.  Burnett,  31  Ga.  304;  Bedwell  v.  Thompson,  25  Tex.  247;  Sage 
v.  Quay,  1  Clarke,  (N.  Y.)  347.  Compare  Mitchell  v  Mitchell,  20  N.  J.  Eq. 
(5  C.  E.  Gr. )  234.  Where  the  defendant  who  has  been  restrained  denies  the 
equity,  but  the  others  mast  interested  in  the  subjMct  matter  admit  all  th«  ma- 
terial allegations,  the  injunction  most  stand.     Zabriskie  r.  Vreelaud,  12  N.  J. 
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ment  was  recovered  in  an  action  on  a  covenant  to  pay  the  costs 
incurred  by  the  covenantee  in  a  certain  suit,  and  the  judgment 
was  enjoined,  the  complainant  alleging  that  no  costs  had  been 
incurred  by  the  obligee,  it  was  held  that  an  answer  alleging  that 
the  defendant  had  expended  large  sums  of  money,  but  not  par- 
ticularizing the  same,  was  insufficient ;  and  the  court  refused  to  dis- 
solve the  injunction.1  So  it  was  held  in  a  bill  to  enjoin  a  trespass 
and  also  to  decree  specific  performance  of  an  agreement,  that  if 
the  answer  swears  off  the  equity  as  to  the  agreement,  but  admits 
the  trespass,  the  court  will  not  dissolve  the  injunction.8  Nor  will 
an  injunction  to  restrain  an  appropriation  of  public  property  to 
private  purposes  be  dissolved  upon  the  coming  in  of  the  answer 
admitting  the  acts  charged,  but  denying  that  the  publio  interest 
will  be  thereby  prejudiced.8  But  where,  in  an  action  to  restrain 
defendant  from  draining  the  waters  of  a  certain  lake  into  the 
ocean,  the  complaint  averred  that  plaintiff  was  engaged  in  the 
manufacture,  transportation,  and  sale  of  lumber,  that  its  mills 
were  located  on  the  banks  of  said  lake,  and  that  a  certain  depth 
of  water  which  now  exists  was  essential  to  the  conduct  of  plain- 
tiff's business,  and  that  a  decrease  of  depth  or  destruction  of  its 
navigability,  would  result  in  irreparable  injury  to  plaintiff,  and 
the  answer  denied  that  plaintiff  owned  or  possessed  the  mill  men- 
tioned in  the  complaint,  that  the  mill  was  situate  upon  said  lake, 
that  the  lake  was  navigable,  or  that  the  destruction  of  its  naviga- 

Eq  (1  Beas.)  179.  Where  it  appears,  on  the  face  of  an  application  by  a  tele- 
graph company  to  condemn  a  right  of  way  for  a  telegraph  line  over  and  along 
a  bridge  spanning  a  navigable  river,  that  the  method  outlined  in  the  applica- 
tion will  obstruct  navigation,  and  justify  an  injunction  restraining  such  con- 
demnation proceedings,  a  proposal  by  the  telegraph  company,  in  its  answer 
to  the  injunction  proceedings,  to  so  change  its  plans  as  to  obviate  the  objec- 
tions, and  which  is  a  substantial  departure  from  the  plan  stated  in  the  applica- 
tion, will  not  defeat  the  action  for  the  injunction.  Pacific  Mut.  Tel.  Co.  v. 
Chicago  &  Atchison  Bridge  Co.  (Kan.)  12  P.  560.  The  answer  of  a  defendant 
in  a  creditor's  bill,  denying  that  he  has  any  property,  or  interest  in  any  prop- 
erty, or  choses  in  action,  is  not  sufficient  ground  for  dissolving  the  ordinary 
injunction,  restraining  him  from  disposing  of  his  property.  New  v.  Bame,  10 
Paige,  (N.  Y.)  502.  On  like  principle  it  was  held  that  in  a  suit  to  enjoin  the 
assignment  of  a  lease,  the  answer  of  defendant  that  he  has  no  intention  of  dis- 
posing of  the  lease  did  not  affect  plaintiff's  right  to  the  injunction.  Lewis  v. 
Wilson.  (Sup.)  17  N.  Y.  S.  128. 

1  Tooley  v.  Jasper,  2  Hayw.  (N\  C.)  383. 

*  Justices  of  Pike  County  v.  Griffin,  etc.,  Plankroad  Co.,  11  Ga.  246. 

8  Attorney- General  r.  Cohoea  Co.,  6  Paige,  (N.  Y.)  133. 
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bility  would  injure  plaintiff,  or  that  the  defendant  intended  to  ob- 
struct or  impair  plaintiff's  alleged  rights  therein,  the  answer  was 
held  sufficient.1 

§  1001.  Answer  must  be  specifio  and  dlreot.  —  A  mere  formal 
or  technical  denial  of  the  charges  of  a  bill  is  not,  of  course,  suffi- 
cient to  dissolve  an  injunction.2  The  mere  denial  of  the  facts  on 
which  the  complainant's  equity  is  founded,  unless  these  be  of  such 
a  character  that  the  denial  is  entitled  to  as  much  credit  as  the 
affirmation,  does  not  entitle  the  defendant  to  a  dissolution  of  the 
injunction.8  And  on  a  charge  involving  fraud,  either  actual  or 
constructive,  especially  where  direct  interrogatories  are  put  in  re- 
lation to  particular  facts,  the  court  cannot  be  satisfied  with  a  gen- 
eral answer,  or  one  in  any  way  evasive,  as  a  ground  for  dissolving 
an  injunction.4  So  where  the  complainant  seeks  to  enjoin  the  ob- 
struction of  a  right  of  way,  based  both  on  necessity  and  prescrip- 
tion, an  answer  pleaded  as  a  defence  to  all  the  matters  set  up  in 
the  complaint,  but  which  is  no  defence  to  the  claim  of  the  right 
by  prescription,  is  demurrable.6  But  one  against  whom  an  injunc- 
tion is  prayed  may  in  his  answer  set  up  that  he  did  the  acts  com- 

1  Crescent  City  Mill  &  Trans.  Co.  p.  Hayes,  (Cal.)  11  P.  319. 

»  Horner  v.  Jobs,  13  N.  J.  Eq.  (2  Beas  )  19;  Brown  v.  Fuller,  Id.  271; 
Everly  c.  Rice,  4  N.  J.  Eq  (3  Green)  553;  Florer  v.  Sherwood,  (Ind.)  28 
N.  E.  71.  Upon  a  motion  to  dissolve  an  injunction,  upon  the  coming  in  of 
the  answer,  the  bill  will  be  taken  for  true  so  far  as  not  denied  by  the  answer, 
if  the  defendant  might  have  answered  directly.  Parks  v.  Spurgin,  3  Ired. 
(N.  C.)  Eq.  153.  Where  the  complaint  on  which  an  injunction  was  sought 
alleged  that  a  certain  street  had  been  laid  out  and  dedicated  as  a  public  high- 
way, and  had  "  been  used  as  a  public  thoroughfare  for  sixteen  years,"  and 
the  answer  denied  that  there  was  such  a  street,  —  Held,  that  such  answer  was 
evasive,  and  there  was  no  error  in  refusing  to  dissolve  a  preliminary  injunction. 
Fuhn  v.  Weber,  38  Cal.  636. 

8  Morris,  etc.  Co.  v.  Jersey  City,  11  N.  J.  Eq.  (3  Stock.)  13.  In  an  action 
to  restrain  defendants  from  keeping  a  place  for  the  sale  of  intoxicating  liquors, 
a  general  denial  does  not  put  in  issue  the  allegation  in  the  petition  as  to  com- 
plainant's residence,  and  proof  in  support  thereof  need  not  be  introduced, 
although  by  Cod*  Iowa,  1543,  such  an  action  must  be  brought  by  a  resident 
of  the  county.     Littleton  v.  Harris,  73  Iowa,  167;  34  N.  W.  800. 

4  Scull  v.  Reeves,  3  N.  J.  Eq  (2  Green)  84;  Roberts  v.  Anderson,  2  Johns. 
(N.  Y.)  Ch.  202.  The  answer  also  denied  that  the  ultimate  fee  to  the  centre 
of  the  street  was  owned  by  the  complainant,  and  alleged  simply  that  it  re- 
mained in  the  original  owner  who  made  the  plat.  Held,  that  the  answer 
contained,  upon  this  point,  nothing  more  than  a  naked  denial  of  a  legal  con- 
clusion, unsupported  by  facts,  and  could  not  be  considered.  Columbus  &  W. 
By.  Co.  v.  Witherow,  82  Ala  190;  3  So.  23. 

*  Harding  v.  Cowgar,  127  Ind.  245;  26  N.  E.  799. 
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plained  of  as  agent  for  another,  and  this  is  no  cause  for  striking 
out  his  answer.1 

§  1002.  Verification  —  Form  of  AUegation,  eto.  —  Though  the 
plaintiff  has  waived  an  answer  under  oath,  the  answer  must  be  on 
oath  to  be  available  for  the  purpose  of  dissolving  an  injunction.2 
And  where  an  injunction  was  granted  restraining. the  enforcement 
of  a  judgment  foreclosing  a  mechanic's  lien,  upon  petition  of  one 
having  an  interest  in  the  property  who  was  not  made  a  party  to 
the  foreclosure,  the  petition  alleging  payment  of  a  considerable 
portion  of  the  claim,  before  its  assignment  to  the  present  holder, 
it  was  held  that  the  injunction  was  erroneously  dissolved  upon 
the  filing  of  an  answer  by  the  holder  of  the  judgment,  denying 
knowledge  of  such  payment  merely.3  The  defendant  must  an- 
swer upon  his  own  knowledge,  and  not  upon  information  and  be- 
lief ;  otherwise,  the  injunction  must  be  retained  until  the  final 

1  Cobb  v.  Hogne,  87  Ga.  450;  13  S.  E  633.  In  a  suit  for  specific  performance 
of  a  verbal  contract  of  sale  of  land,  and  to  enjoin  actions  arising  out  of  a  judg- 
ment against  complainant  in  ejectment  for  the  same  land,  complainant  based 
his  rights  on  possession  granted  under  the  verbal  contract  and  on  the  payment 
of  the  price  which  he  alleged  was  paid  to  defendant,  P.,  and  that  P.  executed 
a  receipt  therefor.  The  receipt  was  made  part  of  the  bill,  and  purported  to  be 
signed  by  P.  Held,  that  a  preliminary  injunction  was  properly  dissolved  on 
the  filing  of  answer  denying  that  P.  executed  the  receipt,  and  denying  the  pay- 
ment of  the  price,  or  any  part  thereof,  as  the  answer  could  not  be  considered 
evasive  by  reason  of  its  failure  to  negative  the  execution  of  the  receipt  by  some 
one  authorized  to  execute  it  for  P.  Louisville  &  N.  R.  Co.  v.  Philyaw,  (Ala.) 
10  So.  83. 

*  Dougrey  v.  Topping,  4  Paige,  (N.  Y.)  94.  Under  Code  Civil  Proc.  §  437, 
authorizing  denials  upon  information  and  belief,  such  denials,  while  sufficient 
to  raise  an  issue,  will  not  justify  the  dissolution  of  a  temporary  injunction  on 
the  ground  that  the  bill  is  fully  denied  by  the  answer.  Chace  v.  Jennings, 
(Cal.)  28  P.  681.  Verification  by  city  attorney.  — A  plaintiff  who  seeks  to  re- 
strain a  city  of  the  first  class  from  collecting  a  special  tax  on  his  property,  on 
account  of  the  cost  of  the  improvement  of  a  street  upon  which  his  property  is 
situate,  is  .not  entitled  to  a  judgment  on  the  pleadings,  when  an  answer  by 
said  city  is  on  file,  verified  by  the  city  attorney,  that  is  in  effect  a  general 
denial.     McCrea  v.  City  of  Leaven  worth,  46  Kan.  757;  27  P.  129. 

•  Gates  v.  Ballou,  54  Iowa,  485.  Where  a  certain  debtor  had  conveyed 
property  in  trust  for  the  payment  of  judgments  against  himself,  which  were 
liens  thereon,  and  a  bona  fide  purchaser  for  the  trustees  filed  a  bill  for  an  in- 
junction,  charging  that  the  judgment  creditors  were  aware  of  the  trust,  ac- 
quiesced in  it,  and  designed  to  look  to  the  proceeds  of  the  land  sold  under  its 
provisions  of  payment,  and  the  defendant,  an  assignee  of  some  of  the  judg- 
ments, answered  that  he  had  no  personal  knowledge  of  the  complainant's 
equity,  and  denied  the  facts  relied  on  in  the  bill,  upon  information  which  he 
had  obtained,  —  Held,  that  such  answer  was  not  sufficient  to  dissolve  the  in- 
junction.    Doub  v.  Barnes,  4  Gill,  (Md.)  1. 
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hearing.1  But  notwithstanding  this  general  rule,  administra- 
tors, executors,  and  others  holding  fiduciary  relations  are  usually 
allowed  to  answer  upon  information  and  belief  with  like  effect  as 
if  they  answered  in  positive  form.2 

§  1003.  Sufficiency  of  Answer  for  Purposes  of  Dissolution  further 
considered.  —  It  is  well  settled  that  an  injunction  will  not  be  dis- 
solved on  a  bill  and  answer  unless  the  equity  of  the  bill  be  denied 
by  the  positive  answer.8  Nor  will  an  injunction  against  a  suit 
for  damages  for  failure  to  enter  satisfaction  of  a  judgment, 
where  the  answer  in  equity  showed  not  a  failure  to  enter  satisfac- 
tion, but  an  entry  of  judgment  on  a  bond,  which  had  been  paid,  be 
dissolved,  as  it  would  only  send  the  parties  out  of  court  to 
bring  them  in  again  at  once  on  a  bill  for  fraudulent  entry  of 
judgment.4 

§  1004.  New  Matter.  —  New  matter  not  responsive  to  the  bill  is 
not  proper  ground  for  dissolving  an  injunction  until  it  shall  have 
been  sustained  by  proof.*    And  on  a  motion  on  the  bill  and  an- 

1  Everly  v.  Rice,  4  N.  J.  Eq.  (3  Green)  553. 

8  See  Coale  v.  Chase,  1  Bland,  (Md.)  136;  Clayton  c.  Lyle,  2  Jones  (N.  C.) 
Eq.  188.     Williams  v.  Stevens,  5  N.  J.  Eq.  (1  Hals.)  119. 

9  Miller  v.  McDougall,  44  Miss.  682.  See  t'n/ra,  §  1056,  where  numerous  au- 
thorities are  cited.  What  denials  in  an  answer  are  insufficient  to  authorize 
the  dissolution  of  an  injunction,  —  determined,  in  cases  depending  upon  pecu- 
liar and  unusual  circumstances.  Carpenter  v.  Devon,  6  Ala.  718;  Hunter  v. 
Bradford,  3  Fla.  269 ;  Thompson  v.  Adams,  2  Ind.  151 ;  Smith  v.  Loomis,  5 
K  J.  Eq.  (1  Hals)  60;  Skinner  t/.  White,  17  Johns.  (N.  Y.)  357;  Scott  v. 
Lorain e,  6  Munf.  (Va.)  117.  In  North  Carolina  it  has  been  repeatedly  held, 
that,  on  a  motion  to  dissolve  an  injunction,  it  must  appear  that  the  answer 
fully  meets  the  plaintiff's  equity.  It  must  not  be  deficient  in  frankness,  can- 
dor, or  precision ;  nor  must  it  be  illusory.  Deaver  v.  Eller,  7  Ired.  (N.  C.)  Eq. 
24 ;  Allen  ©.  Pearce,  6  Jones  (N.  C.)  Eq.  309.  See  Perry  ».  Michaux,  79 
N.  C.  94.  Burden  of  Proof.  —  A  bill  filed  by  an  administrator  alleged  that 
defendant  was  proceeding  to  collect,  by  action  at  law,  money  belonging  to 
the  estate,  falsely  claiming  it  as  a  gift;  and  that  defendant  was  insolvent. 
The  action  at  law  was  enjoined ;  and  upon  the  filing  of  a  sworn  answer 
averring  that  the  money  was  a  gift  from  intestate,  and  admitting  insolvency 
without  the  money  in  question,  motion  was  made  to  dissolve  the  injunction. 
Held,  that  such  motion  was  properly  denied ;  the  case  not  falling  within  the 
rule  that  when  a  bill  avers  facts,  the  burden  of  proving  which  is  on  com- 
plainant, if  the  sworn  answer  made  on  knowledge  contains  a  denial  of  the 
charges  on  which  the  right  to  an  injunction  rests,  the  injunction  must  be  dis- 
solved, as  the  burden  was  on  defendant  to  establish  the  gift  Jackson  v. 
Jackson.  81  Ala.  343;  4  So.  174. 

4  Plunkett  v.  Dillon,  3  Del.  Ch.  496. 

*  Carson  v.  Coleman,  11  N.  J.  Eq.  (3  Stock.)  106;  Brewster  p.  Newark,  Id. 
114.     Cross-bill.  —  A  cross-bill,  after  simply  stating  that  two  writs  of  attach- 


CHAP.  XXV.]  PLEADING.  813 

swer  to  dissolve  a  preliminary  injunction  restraining  school  direc- 
tors from  making  an  unauthorized  expenditure  for  a  school-house, 
an  averment  in  the  answer  that  the  complainant  knew  that  the 
contract  was  being  made,  and  did  not  protest,  is  new  matter  in 
confession  and  avoidance,  and  cannot  be  considered,  as  it  is  not 
responsive  to  the  bill.1  But  if  the  whole  equity  of  the  bill  is  de- 
nied, it  is  no  answer  to  an  application  to  dissolve  an  injunction 
issued  in  the  cause  that  the  defendant  has  incorporated  into  his 
answer  other  matters  which  are  scandalous  or  impertinent.2 

§  1005.    Answer  should  deny  Facts,  not  Inferences.  —  On  a  motion 

to  dissolve  an  injunction  only  the  facts  stated  in  the  answer 
are  to  be  taken  as  true,  and  not  the  arguments  and  inferences 
drawn  and  made  by  the  defendant  on  and  from  these  facts.8  And 
it  may  be  stated  generally  that  when  an  answer  denies  the  equity 
of  a  bill  upon  which  the  injunction  is  founded,  the  injunction  will 
be  dissolved ;  but  the  answer  must  deny  explicitly  the  facts  on 
which  that  equity  is  founded.  It  is  not  sufficient  that  it  denies 
the  inference  to  be  drawn  from  those  facts,  or  their  effect.4  The 
answer  of  the  defendant,  in  order  to  be  evidence  in  his  favor,  must 
respond  to  a  fact  averred  in  the  bill,  and  not  to  a  mere  inference 
of  law.6 

ment  had  issued  and  were  served  in  an  action  of  law,  prayed  for  an  injunc- 
tion restraining  such  action  pending  a  decision  on  a  suit  between  the  same 
parties  in  this  court.  Held,  that  while  the  facts  in  the  chancery  suit  would 
justify  an  injunction,  yet  the  omission  to  show  in  the  cross-bill  anything  in- 
ferring that  the  action  at  law  is  still  pending  would  be  such  an  uncertainty  as 
to  prevent  the  awarding  of  the  injunction.  Heckscher  v.  Trotter,  41  N.  J.  Eq. 
502;  5  A.  652. 

1  Appeal  of  Luburg,  (Pa.)  17  A.  245;  23  W.  N.  C.  451.  But  where  plain- 
tiff has  acquired  a  prior  right  to  the  water  of  a  stream  by  appropriation,  de- 
fendant cannot  justify  an  interference  with  such  prior  right  by  merely  showing 
that  he  is  wholly  dependent  upon  the  same  supply  of  water ;  but  in  a  suit  to 
enjoin  interference  with  such  prior  right,  defendant  may  allege  such  depend- 
ence in  connection  with  other  averments  of  the  answer ;  and  it  is  not  error  to 
refuse  to  strike  out  such  matter  unless  it  is  made  to  appear  that  its  retention, 
in  some  way,  may  have  improperly  affected  the  final  decision  of  the  cause. 
Roberts  v.  Arthur,  15  Colo.  456;  24  P.  922. 

1  Livingston  c.  Livingston,  4  Paige,  (N.  Y.)  Ill;  Jewett  v.  Belden,  11  Id. 
618. 

•  Chase  v.  Manhardt,  1  Bland,  (Md.)  333. 

4  Teasey  v.  Baker,  19  N.  J.  Eq.  61. 

8  Robinson  v.  Cathcart,  2  Cranch,  (C.  Ct.)  590.  See  also  United  States  v. 
Parrott,  1  McAll.  271 ;  Rembert  v.  Brown,  17  Ala.  667.  Compare  Vervalen  v. 
Older,  8  N.  J.  Eq-  (4  Hals.)  98.  For  what  denials  in  defendant's  answer  are 
sufficient  to  justify  the  court  in  dissolving  an  injunction,  see  Ford  v.  Tison, 
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§  1006.  Demurrer  to  Complaint.  —  While  on  demurrer  the  court 
will  not  look  beyond  the  complaint  to  ascertain  when  the  action 
was  commenced,  jet  on  the  motion  to  grant  or  dissolve  an  in- 
junction it  will  consider  the  whole  record  for  that  and  all  other 
purposes  affecting  the  equities  of  the  parties.1  In  a  complaint 
seeking  to  enjoin  the  collection  of  a  railroad  tax,  a  specification 
alleging  failure  to  post  notices  of  the  election  to  vote  upon  the 
tax,  without  alleging  that  the  board  of  commissioners  did  not 
levy  the  tax,  is  demurrable.2  But  equity  will  vacate  or  order 
destroyed  a  forged  paper  when  the  forgery  is  proved ;  and  a  de- 
murrer which  denies  the  right  to  an  injunction  to  restrain  the 
assignment  of  a  bill  charged  to  be  forged  cannot  be  sustained.8 

8  Ga.  466;  Parkinson  v.  Trousdale,  4  III.  (3  Scam.)  867;  Furlong  v.  Edwards, 
3  Md.  99;  Pass  v.  Dykes,  16  Miss.  (8  Smed.  &  M.)  92;  Rockwell  *.  Lawrence, 
5  N.  J.  Eq.  (1  llals.)  20;  Obert  v.  Obert,  Id.  397;  Freeman  v.  Elmendorf,  7 
N.  J.  Eq.  (a  Hals.)  655;   De  Groot  v.  Wright,  Id.  516;  Adams  r.  Whiteford, 

9  Gill,  (Md.)  501 ;  Brown  t>.  Haff,  5  Paige,  (N.  Y.)  235;  Evans  t>.  Lovengood, 
1  Jones  (N.  C.)  Eq.  298. 

1  Dalrymple  v.  Milwaukee,  53  Wis.  178.  A  demurrer  to  a  bill  to  reinstate 
an  injunction  having  been  overruled  and  the  bill  sustained,  the  court  refused 
to  reinstate  the  injunction,  which  had  been  properly  dissolved.  Held,  no 
error  where  the  questions  arising  from  the  allegations  of  the  bill  had  never 
been  presented  before  the  court  for  hearing.  Spencer  v.  Jones,  85  Va.  172;  7 
S,  E.  180.  While  an  action  brought  to  enjoin  one  from  obtaining  an  injunc- 
tion is  demurrable,  if  facts  are  stated  that  would  justify  the  cancellation  of 
the  contract  out  of  whicli  the  litigation  arises,  the  demurrer  should  be  over- 
ruled. Cowper  v.  Theal,  40  Hun,  (N.  Y.)  520.  In  a  suit  to  enjoin  a  sheriff's 
sale  of  land,  an  allegation  in  the  complaint  that  the  sale  will  result  in  great 
and  irreparable  injury  and  damage  to  the  owner  is  not  admitted  by  demurrer, 
as  such  allegation  is  a  conclusion  of  law,  and  not  the  statement  of  a  fact. 
McCormick  v.  Riddle.  10  Mont.  467 ;  26  P.  202. 

8  Hill  v.  Probst,  120  Ltd.  528;  22  N.  E.  664.  See  also  Weems  v.  Roberts, 
(Ala.)  11  So.  434. 

•  Denison  v.  Yost,  61  Md.  139.  What  questions  raised.  —  Article  75,  §  119, 
relating  to  the  issuance  of  injunctions  in  certain  cases,  provides  that  defendant 
may  demur  to  so  much  of  the  declaration  as  claims  the  writ,  and  such  de- 
murrer shall  raise  the  question  whether  plaintiff  is  entitled  to  injunctive  relief, 
"  but  shall  be  subject  to  all  rules  governing  demurrers  at  law,  both  as  to  the 
proceedings  thereon  and  thereafter."  Held,  that  this  is  a  special  demurrer, 
and  a  general  demurrer,  whether  interposed  directly  to  the  declaration  or  to 
some  subsequent  pleading,  will  not  raise  the  question.  Chesapeake  &  P.  Tel. 
Co.  v.  Mackenzie,  (Md.)  21  A.  690.  When  motion  and  not  demurrer  the  proper 
course.  —  The  prayer  of  a  petition  was  for  an  injunction  restraining  defendants 
from  seizing  the  mortgaged  chattels  under  a  writ  of  attachment,  without  first 
paying  or  depositing  the  amount  of  the  mortgage  debt,  and  for  general  relief. 
The  mortgagee  had  the  right,  under  the  mortgage,  to  take  possession  whenever 
she  deemed  it  necessary  ;  and  the  mortgage  was  alleged  to  have  been  given  to 
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§  1007.  How  Separate  Specifications  oonaldarad  on  Demurrer. 
On  a  complaint  for  an  injunction  in  a  single  paragraph  speci- 
fying several  reasons,  a  demurrer  may  be  addressed  to  each  of 
them.1  But  where  there  is  no  material  difference  between  the 
specifications  of  cause  for  an  injunction,  stated  in  two  separate 
paragraphs  of  a  complaint,  the  sustaining  of  a  demurrer  to  one 
paragraph  is  not  ground  for  an  assignment  of  error  when  a 
demurrer  to  the  other  has  been  overruled.2 

secure  a  valid  debt,  and  to  have  been  recorded  before  the  levy.  Held,  that 
the  petition  was  not  demurrable,  as,  whether  or  not  the  mortgagee  was  en- 
titled to  the  particular  relief  demanded,  her  right  to  possession  might  have 
been  determined  under  the  general  prayer.  That  questions  as  to  the  right  of 
possession  of  personal  property  are  within  the  jurisdiction  of  courts  of  law 
makes  no  difference,  as  an  error  in  the  kind  of  proceedings  adopted  is  not 
ground  of  demurrer;  but  by  Code  Iowa,  2514,  the  remedy  is  by  motion  to 
change  to  the  proper  proceedings.  Thomas  v.  Farley  Manuf.  Co.,  76  Iowa, 
733;  39  N.  W.  874. 

1  Hilton  v.  Mason,  92  Ind.  493.  Scope  of  inquiry.  —  In  an  action  by  an 
abutting  owner  for  an  injunction  commanding  defendant  to  remove  build- 
ings from  the  street,  where  the  bill  avers  notice  and  warning  to  defendant  to 
desist,  the  questions  whether  the  notice  was  timely  and  sufficient,  and  whether 
plaintiff  was  guilty  of  laches  in  permitting  the  erection  of  the  buildings,  can- 
sot  be  determined  on  demurrer.  Pennsylvania  S.  V.  R.  Co.  v.  Reading  Paper 
Mills.  (Pa.  Sup.)  24  A.  205. 

*  Hill  9.  Probst,  120  lnd.  528 ;  22  N.  E.  664.  A  complaint  seeking  to  en- 
join the  maintenance  of  an  elevated  road  in  front  of  plaintiff's  property,  and 
for  damages  caused  by  its  maintenance,  contains  but  one  cause  of  action ;  the 
recovery  of  damages  being  incident  to  the  relief  by  injunction.  Shepard  v. 
Manhattan  Ry.  Co.,  117  N.  Y.  442;  23  N.  £.  30. 
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§  1008. 

General  Principles  distinguished 

§  1021. 

Mandatory  Form  of  Preliminary 

from  Questions  of  Practice. 

Injunction. 

1009. 

Prima  facie  Case  for  Perpetual 

1022. 

Same  —  Compelling  Restoration. 

Injunction  as  a  Test. 

1023. 

Continuance  of  Application. 

1010. 

Granting    in    Vacation    and    at 

1024. 

Second  Application. 

Chambers. 

1025. 

Same  —  Renewal  upon  Amended 

ion. 

De  trial  of  Keliet  upon  Inspection 

or  Supplemental  Bill. 

of  Bill. 

1026. 

Same  —  What  constitutes  res  ad' 

1012. 

Requirements    as  to  the   Verifi- 

judicata herein. 

cation. 

1027. 

Res  adjudicata  in  State  Court  on 

1013. 

Counter  Affidavits. 

Application  to  Federal  Court. 

1014. 

Same  Subject  —  Additional  Illus- 

1028. 

Effect  of  Discontinuance  of  Act 

trations. 

complained  of  pending  Appli- 

1015. 

Writ    granted   upon  Answer   of 

cation. 

Confession  and  Avoidance. 

1029. 

Perpetuating. 

1016. 

Notice  of  Application. 

1030. 

Same  —  Pendency  of  Appeal. 

1017. 

Notice  to  Defendant's  Attorney. 

1031. 

How    far    granting,    continuing, 

1018. 

Not  granted  after  Act  done,  or  to 

and  perpetuating  discretionary. 

disturb  Possession. 

1032. 

Imposition  of  Terms. 

1019. 

Temporary     Injunction    pendente 

1033. 

Conditions  and  Modifications  for 

lite. 

Convenience  of  Defendant. 

1020. 

Agreed  Case  —  Waiving  Service. 

§  1008.  General  Principles  distinguished  from  Questions  of  Prac- 
tice.—  The  difference  in  meaning  and  effect  between  preliminary 
or  temporary  and  perpetual  injunctions*  has  been  already  fully 
explained.1  The  prerequisites  to  granting  a  temporary  injunction 
pending  the  final  hearing  of  the  cause  on  the  bill,  answer,  and 
proofs,  are  fixed  by  general  well-established  principles  everywhere 
recognized,  and  in  but  few  jurisdictions  radically  altered  by  statute. 
The  differences  which  are  to  be  noted  under  this  head  arise  from 
the  form  in  which  the  plaintiff's  case  is  required  to  be  presented. 
Whether  all  the  facts  essential  to  the  relief  shall  be  specifically 
stated  in  the  bill,  or  the  general  statements  of  the  bill  shall  be 
supplemented  by  affidavits ;  and  whether  the  court  may  act  upon 
the  bill,  or  bill  and  affidavits,  or  can  only  grant  the  relief  after 
notice  to  the  defendant,  and  opportunity  given  him  to  come  in 


Supra,  §§  27-33, 


CHAP.  XXVI-l  GRANTING  AND  PERPETUATING.  817 

and  file  an  answer,  or  an  answer  accompanied  by  counter  affida- 
vits, —  are  questions  dependent  to  a  great  extent  upon  statutory 
provisions,  codes,  and  practice  acts.  The  existence  and  diverse 
provisions  of  the  latter  do  not  affect  the  general  principles  gov- 
erning courts  in  declaring  what  state  of  facts  entitle  or  disentitle  a 
complainant  to  extraordinary  equitable  relief  in  the  first  instance, 
but  only  direct  how  the  necessary  facts  shall  be  made  to  appear. 
Accordingly,  it  is  held  in  New  York  that  the  code  has  not,  by  the 
union  of  equitable  and  legal  powers,  enlarged  in  any  respect  the 
previous  powers  of  courts  to  grant  injunctions,  when  a  perpetual 
injunction  is  the  relief  sought.1 

§  1009.  Prima  facia  Case  for  Perpetual  Injunction  as  a  Teat. — 
A  valuable  test  for  determining  whether  a  temporary  restraining 
order  should  be  made,  is  whether,  conceding  the  truth  of  all  that 
is  alleged  in  the  bill,  the  plaintiff  is  entitled  to  have  the  acts  com- 
plained of  perpetually  enjoined.2  And  where  both  legal  and 
equitable  relief  may  be  blended  in  the  same  action,  and  the  pri- 
mary relief  sought  is  legal,  a  case  must  be  made  in  which  the 
plaintiff  is  entitled  to  the  final  relief  prayed,  in  order  to  authorize 
a  temporary  injunction  in  aid  of  such  relief.3  But  it  does  not 
necessarily  follow  that  a  temporary  injunction  should  be  granted 
in  ev.ery  case  that  plaintiff  is  upon  the  preliminary  showing  en- 
titled to  have  the  writ  perpetuated.  An  injunction  in  limine  is 
not  a  matter  of  right,  and  will  sometimes  be  refused  upon  a  show- 
ing which  would,  upon  the  final  hearing,  entitle  the  applicant  to 
a  perpetual  injunction.4    Nor  will  it  be  continued  when  it  appears 

1  New  York  Life  Ins.  Co.  v.  City  of  New  York,  4  Duer,  (N.  Y.)  192. 

*  Corning  v.  Troy  Iron  &  Nail  Factory,  6  How.  (N.  Y.)  Pr.  89 ;  Ward  v. 
Dewey,  7  Id.  17;  Hulce  v.  Thompson!  8  Id.  475;  Gentil  v.  A  maud,  88  How. 
(N.  Y.)  Pr.  94 ;  International  Tooth  Crown  Co.  v.  Mills,  22  Fed.  Rep.  659. 
The  sufficiency  of  a  complaint  is  not  involved  where  a  mere  temporary  injunc- 
tion is  asked,  but  the  court  will  grant  relief  where  it  appears  that  the  case  is 
a  proper  one  for  investigation.  People's  Gas  Co.  v.  Tyner,  (Ind.  Sup.)  31 
N.  E.  59;  Greenfield  Gas  Co.  t>.  People's  Gas  Co.,  Id.  61. 

*  Kahn  v.  Kahn,  15  Fla.  400,  holding  also  that  such  an  injunction  should 
not  be  granted  to  restrain  the  doing  of  acts  in  relation  to  property,  in  respect 
to  which  property  no  final  judgment  is  prayed.  An  injunction  bill,  strictly 
speaking,  asks  no  other  relief;  if  other  relief  be  asked,  the  injunction  is  re- 
garded as  ancillary  thereto,  and  falls  to  the  ground  with  it.  Blackwood  v.  Van 
Vleet,  11  Mich.  252. 

4  Akin  v.  Davis,  14  Kan.  145.  See  also  Olmstead  v.  Koester,  Id.  463.  The 
right  to  the  writ,  its  effect  as  a  stay,  and  the  proper  practice  upon  the  applica- 
tion for  it, — determined;  in  cases  depending  on  particular  facts.     Skinner  v. 
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that  all  the  relief  sought  by  the  plaintiff  will  be  obtained  by  the 
final  judgment  in  the  cause ; l  nor  should  it  be  allowed  where 
its  effect  is  to  give  plaintiff  the  principal  relief  he  seeks  without 
ever  bringing  the  cause  to  trial ; 2  nor  in  any  case,  unless  it  clearly 
appears  that  such  a  remedy  is  necessary  to  protect  the  rights  of 
the  party  applying  therefor,  pending  the  litigation.8  But  on  an 
application  for  a  temporary  injunction,  it  is  not  necessary  that  a 
case  should  be  made  out  that  would  entitle  the  plaintiff  to  relief 
at  all  events  at  the  hearing.  It  is  enough  if  the  court  finds,  upon 
the  pleadings  and  the  evidence,  a  case  which  makes  the  transaction 
a  proper  subject  for  investigation  in  a  court  of  equity,  or  if,  from 
the  merits  to  be  gathered  from  the  pleadings  and  conflicting 
affidavits,  there  appears,  on  the  whole,  a  case  proper  for  the  in- 
vestigation of  the  court,  and  a  fair  question  to  be  reserved  until 
the  final  hearing.4 

§  1010.  Granting  in  Vacation  and  at  Chambers.  — The  awarding 
an  injunction  is  an  exercise  of  the  most  important  judicial  func- 
tion, and  a  judge  can  only  grant  this  extraordinary  remedy  in 
vacation  where  authorized  by  some  express  statutory  provision.6 
And  under  a  clause  of  a  state  constitution  forbidding  the  superior 
court  to  grant  injunctions  in  cases  pending  in  other  courts,  the 
legislature  cannot  confer  the  power  to  issue  such  injunctions  on 
judges  of  that  court  in  chambers.6  But  in  Iowa  a  judge  may 
grant  an  injunction  in  vacation.  And  "  vacation,"  within  the 
meaning  of  the  Iowa  statute,  means  such  time  as  the  court  is  not 
actually  in  session,  and  is  not  to  be  restricted  to  the  time  between 
the  terms.7  This  is  also  the  case  in  Indiana  ;  but  an  injunction 
ordered  in  vacation  must  be  reduced  to  writing  and  signed  by  the 
judge  in  order  to  be  effective,  or  to  serve  as  a  foundation  for  an 

Dayton,  2  Johns.  (N.  Y.)  526;  De  Puyster  v.  Hildreth,  2  Barb.  (N.  T.)  Ch. 
109;  Vilas  v.  Jones,  1  N.  Y.  (1  Comst.)  274;  Mallory  t>.  Norton,  21  Barb. 
(N.  Y.)  424;  Mills  t>.  Block,  30  Id.  549;  Vail  r.  Knapp,  49  Id.  299.    See  Pen- 
dleton o.  Dal  ton,  64  N.  C.  329;  Ragland  v.  Can-in,  Id.  355. 
1  Steele  r.  Pittsburgh,  S.  &  L.  E.  R.  Co.,  12  N.  Y.  S.  576. 

•  Van  Vetchen  v.  Howland,  12  Abb.  (N.  Y.)  Pr.  n.  s.  461. 

•  McHugh  v.  Boston,  etc.  R.  R.  Co.,  66  Barb.  (N.  Y.)  612 ;  Howe  v.  Roch- 
ester, etc.  Manuf.  Co.,  Id.  592. 

4  Spicer  v.  Hoop,  51  Ind.  365. 

•  Gray  v.  Chicago,  etc.  R.  R.  Co.,  1  Woolw.  63.  See  Hornesby  v.  BurdeH, 
9  S.  C.  303 ;  Crawford  v.  Ross,  39  6a.  44. 

•  Pittsburgh,  etc.  R.  R.  Co.  v.  Hard,  17  Ohio  St  144. 
T  Thompson  v.  Benepe,  67  Iowa,  79. 
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action  on  an  injunction  bond.1  And  in  Georgia  a  judge  of  another 
circuit  than  that  in  which  a  bill  is  brought  may  preside  at  a  hear- 
ing for  an  injunction  at  chambers ;  but  the  ground  for  the  exercise 
of  such  authority  must  appear,  else  the  judgment  will  be  reversed.2 
In  Virginia,  where  an  injunction  has  been  refused  by  a  chancellor 
in  court,  a  judge  of  the  Court  of  Appeals  is  competent  out  of 
court  to  award  it.8 

§  1011.  Denial  of  Relief  upon  Inspection  of  Bill.  —  Where  a  bill 
praying  for  an  injunction  is  clearly  without  equity,  the  chancellor 
may  decline  to  order  the  defendant  to  show  cause  against  the  ap- 
plication for  a  temporary  injunction,  and  may  refuse,  not  only  a 
restraining  order,  but  the  injunction  itself,  upon  mere  inspection 
of  the  bill.4  And  where  a  petition  for  an  injunction  shows  a  want 
of  diligence  in  making  the  application,  it  may  be  refused.5  It  is 
also  a  fundamental  rule  of  practice  that  where  a  party  has  recourse 
to  an  injunction,  he  must  disclose  all  the  facts  of  his  case,  or  it 
will  be  presumed  that  those  not  disclosed  would  make  against  him 
if  known.6  But  evidence  of  a  probable  right  and  probable  danger 
to  it  is  enough  in  degree  to  warrant  a  preliminary  injunction.7 

§  1012.  Requirements  as  to  the  Verification.  —  An  injunction  will 
not  be  issued  upon  facts  stated  upon  information  and  belief  only.8 
Accordingly,  to  authorize  the  granting  of  a  preliminary  injunction 
in  a  suit  by  a  corporation  aggregate,  the  bill  must  be  sworn  to  by, 
an  officer  or  an  agent  of  the  company,  who  should  clearly  desig- 
nate what  allegations  in  the  bill  are  sworn  to  as  with  his  knowl- 
edge, and  what  as  to  belief  only ;  and  if  any  allegation  necessary 
to  be  positively  sworn  to  is  not  within  his  knowledge,  he  should 
annex  to  the  bill  the  affidavit  of  a  person  who  knows  the  facts, 
and  from  whom  he  derived  his  information.9    Nor  should  an  in- 

1  Riser  p.  Lovet,  106  Iud.  325. 

*  Shearman  r.  Thomas  ton,  67  Ga.  246. 

«  Toll  Bridge  v.  Free  Bridge,  1  Rand.  (Va.)  206. 
4  Remshart  v.  Savannah,  etc.  R.  R.  Co.,  64  Ga.  579. 

*  Morris  v.  Edwards,  62  Tex.  205. 

6  Sauvient  v.  New  Orleans,  1  La.  An.  846. 

*  Flippin  v.  Knaffle,  2  Tenn.  Ch.  238. 

*  Armstrong  v.  Sanford,  7  Minn.  49;  Perkins  v.  Collins,  3  N.  J.  Eq.  (2 
Green)  482;  Campbell  v.  Morrison,  1  Paige,  (N.  Y.)  157;  Paterson  v.  Bangs, 
9  Id.  627;  Waddell  v.  Buren,  4  Edw.  (N.  Y.)  671. 

*  Bank  of  Orleans  v.  Skinner,  9  Paige,  (N.  Y.)  305 ;  Ballard  v.  Ekznan,  20  Fla. 
661.  An  injunction  will  not  be  granted  on  a  mere  affidavit  of  the  belief  of  coun- 
sel. Landes  v.  Globe  Planter  Manuf.  Co.,  73  Ga.  176;  Hone  v.  Moody,  59  Ga. 
731. 
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junction  be  granted  where  the  affidavit  is  not  positive  and  direct 
to  any  material  allegation  in  the  bill.1  But  it  is  not  generally 
required  that  the  bill  be  sworn  to  by  the  complainant ;  it  is  suffi- 
cient if  verified  by  the  oath  of  a  competent  witness.2  Where  & 
bill  is  sworn  to  upon  information  and  belief  only,  and  is  unaccom- 
panied by  an  affidavit  of  the  facts  by  the  person  from  whom  the 
information  and  belief  were  derived,  an  admission  by  defendant 
in  his  answer  or  affidavit  of  a  material  fact  alleged  in  the  bill  does 
not  cure  the  defect,  when  there  are  other  material  facts  unad- 
mitted and  unverified.3  Nor  will  a  preliminary  injunction  be 
granted  on  an  affidavit  of  the  plaintiff's  attorney  alleging  some  of 
the  facts  on  information  received  from  plaintiffs  statements.4  But 
upon  final  hearing,  a  complainant  entitled  to  an  injunction  will 
not  be  turned  out  of  court  without  relief  merely  because  the  bill 
is  not  verified.6  Nor  is  it  always  necessary  in  the  absence  of  stat- 
utory requirements  on  the  subject  that  the  bill  should  be  sworn 
to  even  upon  information  and  belief.  It  is  only  required  that  the 
court  shall  be  satisfied  of  the  existence  of  such  facts  as  warrant 
the  granting  of  the  relief;  this  may  as  well  be  done  by  docu- 
mentary evidence,  where  such  evidence  satisfies  the  court  and 
establishes  complainant's  equities.6  An  injunction  the  claim  to 
which  depends  on  an  indebtedness  to  the  complainants,  which  is 
a  evidenced  in  writing,  will  not  be  granted,  however,  unless  such 
written  evidence  be  submitted  with  the  bill,  or  a  satisfactory  rea- 
son for  its  non-production  be  given.7 

1  Bowes  v.  Hoey,  15  Fla.  403. 

9  Mayor,  etc.  of  Brunswick  c.  Finney,  54  Ga.  317.  An  affidavit  for  a  pre- 
liminary injunction  cannot  be  taken  before  the  plaintiff's  attorney.  Kuh  v. 
Barnett,  25  N.  Y.  St  Rep.  902;  6  N.  Y.  S.  881. 

8  Ruge  v.  Appalachicola  Oyster  Canning  &  Fish  Co.,  (Fla.)  6  So.  489.  But 
it  is  no  objection  to  granting  an  injunction  that  exhibits  are  not  filed,  when 
the  bill  sets  forth  all  that  the  exhibits  could  show.  Behn  v.  Young,  21  Ga. 
207. 

4  Kuh  v.  Barnett,  6  N.  Y.  S.  881.  An  affidavit  in  support  of  an  application 
for  an  injunction  held  admissible  in  evidence  upon  the  hearing,  where  it  stated 
that  affiant  was  the  agent  of  plaintiff,  a  non-resident,  that  affiant  had  read  the 
petition,  and  that  the  statements  of  the  petition  were  true.  Long  r.  Kasebeer, 
28  Kan.  226. 

6  Hawkins  v.  Hunt,  14  HI.  42;  Claverie  v.  Gerodias,  30  La.  An.  Part  I. 
291. 

6  Negro  Charles  v.  Sheriff,  12  Md.  274.  Affidavits  produced  at  the  hearing 
of  a  bill  will  supply  the  absence  of  positive  swearing  in  the  verification.  Als- 
peugh  v.  Adams,  80  Ga.  345;  5  S.  £.  496. 

'  Nusbaum  v.  Stein,  12  Md.  315. 


CHAP.  XXVI.]  GRANTING  AND   PERPETUATING.  821 

§  1013.  Counter  Affidavits.  —  Where  the  allegations  in  a  duly 
verified  petition  authorize  a  temporary  injunction,  but  the  affi- 
davits presented  by  the  defendants  on  the  hearing  of  the  applica- 
tion clearly  rebut  the  essential  allegations  of  the  petition,  no 
injunction  ought  to  be  allowed.1  Accordingly,  where  the  defend- 
ant's affidavits  fully  deny  the  equities  of  plaintiff's  bill  to  re- 
strain the  construction  of  buildings  on  certain  land,  a  preliminary 
injunction  should  not  be  awarded.2  And  an  injunction  to  restrain 
defendants  from  using  the  sidewalk  of  a  city  street  in  front  of 
their  premises  for  loading,  unloading,  and  storing  goods  thereon, 
should  not  be  granted  before  trial  of  an  action  therefor,  upon 
conflicting  affidavits  as  to  whether  the  sidewalk  is  unnecessarily 
obstructed.8  So  in  a  suit  to  restrain  the  obstruction  of  a  water- 
course, the  existence  of  the  alleged  water-course  on  defendant's 
land  was  denied  by  affidavit,  and  the  injunction  on  that  ground 
refused.  There  was  evidence  that  part  of  the  water  of  the  water- 
course on  plaintiff's  land  discharged  by  spreading  over  defendant's 
land  in  a  different  place  from  that  in  which  complainant  said  the 
water-course  was,  and  it  was  held  that  an  injunction  should  not 
be  granted  under  the  prayer  for  general  relief.4    Nor  will  the 

1  Atchison  &  Neb.  R.  R.  Co.  v.  Troy,  10  Kan.  513*  See  Rogers  v.  Dan- 
forth,  9  N.  J.  Eq.  (1  Stock.)  289 ;  Crandall  v.  Woods,  6  Cal.  449.  On  an  ap- 
plication for  a  temporary  injunction,  when  notice  of  the  same  has  been 
required  to  be  given  to  the  defendant,  and  notice  has  been  so  given,  the 
defeudant  may,  on  the  hearing  of  the  application,  and  even  before  answer 
filed,  introduce  any  legal  evidence  that  would  tend  to  show  that  the  injunction 
should  not  be  granted.  He  is  not  confine4  to  evidence  that  merely  tends  to 
disprove  the  allegations  of  the  plaintiff's  petition.  Stoddard  v.  Vanlaningham, 
14  Kan.  18.  A  preliminary  injunction  to  restrain  a  carrier  from  disobeying 
an  order  of  the  interstate  commerce  commission  will  not  be  granted  in  proceed- 
ings under  section  16,  24  St.  at  Large,  p.  384,  as  amended,  when  the  answer 
denies  the  facts  on  which  the  order  was  based.  Interstate  Commerce  Com- 
mission 17.  Lehigh  Val.  R.  Co.,  (Cir.  Ct.)  49  F.  177. 

*  McCartney  p.  Cassidy,  141  Pa.  St.  453;  21  A.  778.  To  same  effect,  West 
Jersey  R.  R.  Co.  v.  Cape  May  &  Schellenger's  Landing  R.  R.  Co.,  34  N.  J. 
Eq.  164;  Kohler  v.  Los  Angeles,  39  Cal.  510;  Connelly  Manuf.  Co.  t>.  Wat- 
tles, (N.  J.  Ch.)  23  A.  123;  Nibert  v.  Baghurst,  47  N.  J.  Eq.  201 ;  20  A.  252 ; 
Rogers  v.  Marshall,  38  How.  (N.  Y.)  Pr.  43.  Cases  of  waste  and  nuisance  are 
exceptions  to  the  rule  in  Pennsylvania,  which  forbids  the  reading  of  affidavits 
in  opposition  to  the  answer,  upon  a  motion  for  an  injunction.  Philadelphia  v. 
Crump,  1  Brews.  (Pa.)  320. 

•  Richardson  &  Boynton  Co.  v.  Barstow  Stove  Co.,  11  N.  Y.  S.  935. 

4  Rigg  v.  Hancock,  36  N.  J.  Eq.  42.  A  married  woman  is  within  the  rule 
requiring  a  party  defendant  to  rely  solely  on  his  own  affidavit  in  case  the  com- 
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court,  on  a  motion  for  a  temporary  injunction  to  restrain  the  levy 
of  an  execution  upon  premises*  claimed  as  a  homestead,  determine 
on  affidavits  the  correctness  of  an  allegation  that  a  portion  of  the 
premises  in  question  is  not  exempt.1  But  this  rule  of  chancery 
practice  is  not  inflexible,  any  more  than  most  others,  and  will  some- 
times yield  to  other  and  stronger  equitable  considerations.  Thus, 
where  the  property  is  in  custodia  legis  the  court  will  not  let  go 
the  property  and  allow  the  same  to  be  sold,  if  there  is  a  probability 
that  the  merits  are  with  the  plaintiff,  notwithstanding  the  defend- 
ant's answer  denies  the  allegations  upon  which  such  application 
is  founded.3  And  in  the  exercise  of  a  sound  discretion  an  injunc- 
tion in  any  case  may  be  retained  until  a  final  hearing,  notwith- 
standing a  denial  in  the  answer.8 

§  1014.  Same  Subject  —  Additional  Illustrations.  —  Where  a  bill 
alleges  that  defendant  threatens  to  construct  a  wharf  in  front 
of  complainants'  wharf,  thereby  cutting  off  access  to  their  wharf, 
and  the  answer  and  affidavits  deny  that  access  will  be  cut  off,  an 
injunction  will  not  be  ordered.1  So  where  plaintiff  seeks  to  re- 
strain the  erection  of  a  building  on  its  alleged  right  of  way,  and 
defendant  denies  that  plaintiff  is  the  owner  of  said  right  of  way, 
and  alleges  ownership  in  itself,  a  preliminary  injunction  will  not 

plainaut  in  an  injunction  bill  relies  only  on  his  affidavit;  nor  can  she  avail 
herself  of  her  husband's  affidavit  to  support  her  answer,  although  he  acted 
as  her  agent  in  the  matter  in  controversy.  Bell  t».  Romaine,  80  N.  J. 
Eq.  24. 

1  Farley  v  Hopkins,  79  Cal.  203 ;  21  P.  737. 

*  Ponton  v.  McAdoo,  71  N.  C.  101.  See  also  Thielenst;.  Dialogue,  (N  J.) 
19  A.  970.  The  injunction  will  not  be  denied  as  of  course,  because  the  answer 
denies  the  allegations  of  the  bill  Sullivan  v.  Moreno,  19  Fla.  200.  It  was 
held  that  if  the  bill  charges  forgery  as  one  of  the  grounds  for  relief,  a  denial 
in  the  answer  upon  information  and  belief  will  not  prevent  the  issuing  of  the 
writ.     United  States  v.  Parrott,  McAll.  (C.  C.)  271. 

8  Snyder  v.  Seaman,  41  N.  J.  Eq.  405. 

4  Hatch  v.  Kaighns  Point  &  P.  Ferry  Co.,(N.  J.)  16  A.  433;  8.C.  17  A.  833, 
holding  that  where  complainants'  allegation  that  they  had  no  notice  to  quit 
from  their  landlord  is  denied  by  defendant,  a  corporation,  which  asserts  that 
it  is  complainants'  landlord,  and  complainants'  assertion  that  another  corpora- 
tion is  their  landlord  is  denied  by  the  latter,  an  injunction  will  be  refused,  es- 
pecially where  in  another  paragraph  the  bill  states  that  the  officers  of  defend- 
ant and  of  the  other  corporation  are  the  same,  and  an  allegation  that  the  rent 
was  paid  to  the  other  corporation  is  denied  by  the  agent  who  received  the  rent, 
who  also  testifies  that  he  received  it  for  and  paid  it  to  defendant,  even  if  com- 
plainants would  be  entitled  to  an  injunction  in  case  they  had  no  notice  to 
quit. 
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be  granted.1  And  an  injunction  against  the  breach  of  a  covenant 
cannot  be  granted  where  the  bill  does  not  allege  that  defendant 
intends  to  violate  it,  and  defendant  alleges  that  he  intends  to  ob- 
serve it.2  In  further  illustration  of  the  rule,  where  a  contract  as 
set  out  in  one  count  of  a  petition  for  a  preliminary  injunction  for 
its  violation  is  not  sufficient  to  justify  its  issuance,  one  will  not  be 
granted  under  a  second  count  in  the  complaint,  alleging  a  mistake 
in  the  contract,  and  asking  for  its  reformation,  where  equities 
alleged  as  ground  for  its  reformation  are  denied  in  the  answer, 
but  plaintiff  must  await  the  reformation  of  the  contract  be- 
fore he  can  obtain  affirmative  relief  based  on  the  contract  as 
reformed.8 

§  1015.  'Writ  granted  upon  Answer  of  Confession  and  Avoid- 
ance. —  Where  in  an  action  to  obtain  a  perpetual  injunction,  the 
plaintiff  appears  to  be  acting  in  good  faith,  and  sets  out  a  prima 
facie  case,  and  defendant  confesses  and  avoids  the  allegations  of 
the  complaint,  and  answers  only  on  information  and  belief,  the 
injunction  should  be  continued  to  the  hearing.4  And  a  prelimi- 
nary injunction  to  restrain  the  holder  of  county  bonds  from  dis- 
posing of  them,  should  be  retained  until  after  final  hearing,  if  the 
bill  charges  that  the  defendant  acquired  them  with  notice  of  ille- 
gal issuance,  although  the  answer  denies  the  illegality.6  So  where 
a  danger  is  threatened  of  such  a  character  as  not  to  be  easily  rem- 
edied if  the  injunction  prayed  for  is  refused,  and  there  is  no  denial 
that  the  act  charged  is  contemplated,  the  temporary  injunction 
should  be  granted,  unless  the  case  made  by  the  bill  is  satisfacto- 
rily refuted.8 

§  1016.  Notice  of  Application.  —  Even  in  the  absence  of  statu- 
tory provisions  on  the  subject,  courts  of  equity  have  undoubted 
power,  where  the  urgency  and  necessities  of  the  case,  as  shown  by 
the  bill,  or  bill  and  accompanying  affidavits,  require  it  to  grant 
a  preliminary  injunction  without  notice  to  the  defendant ;  but  in 

1  Delaware,  L.  &  W.  R.  Co.  v.  Newton  Coal  Min.  Co  ,  (Pa)  21  A.  171. 

•  Buck  v.  Backarack,  45  N.  J.  Eq.  123,  557;  17  A.  548.  That  an  in- 
junction will  not  be  granted  if  defendant  asserts  positively  that  he  does  not 
intend  to  do  the  act,  and  there  is  no  evidence  to  the  contrary.  See  Whaleu  v. 
Dalshmutt,  59  Md.  250. 

•  Allison  Bros.  Co.  v.  Allison,  26  N.  Y.  St.  Rep.  825;  7  N.  Y.  S.  268. 
4  Turner  v.  Cuthrell,  94  N.  C.  239. 

•  Madison  County  Supervisors  v.  Pax  ton,  56  Miss.  679. 
9  United  States  v.  Duluth,  1  Dill.  469. 
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the  absence  of  pressing  necessity  it  is  improper  to  do  so,1  and 
where  large  interests  are  to  be  affected,  notice  will  almost  invari- 
ably be  required.2  In  New  York  and  California,  and  perhaps  in 
some  other  states,  it  is  provided  by  statute  that  injunctions  shall 
not  be  granted  without  notice,  where  the  general  and  ordinary 
business  of  a  corporation  would  thereby  be  suspended.8  But  this 
provision  was  held  not  to  apply  to  an  injunction  to  a  corporation 
engaged  in  "  buying  and  selling  mining  claims  and  working 
them,"  restraining  it  from  allowing  any  tailings  from  its  hydraulic 
machines,  or  earth  or  sediment,  from  flowing  into  a  certain  river  ;4 
nor  to  prohibit  the  granting  without  notice  a  temporary  injunction 
to  prohibit  a  railroad  corporation  from  intersecting  the  tracks  of 
another  corporation.5  In  North  Carolina  it  seems  fully  established 
error  to  grant  an  injunction  in  any  case  without  notice.6  In  In- 
diana it  is  likewise  held  that  a  temporary  injunction  should  never 
be  allowed,  except  upon  a  case  clearly  made,  showing  an  equitable 
right  to  the  interference  of  the  court,  and  good  ground  to  appre- 
hend such  loss  or  damage  as  cannot  be  compensated  for ;   and 

1  See  Androvette  v.  Brown,  4  Abb.  Pr.  440;  15  How.  Pr.  (N.  Y.)  75; 
Christie  v  Bogardus,  1  Barb.  (N.  Y.)  Ch.  107;  Toledo,  A.  A.  &  N.  M.  Ry.  Co 
v.  Detroit.  L.  &  N.  R  Co.,  27  N.  W.  715;  61  Mich.  9. 

2  Atchison  T.  &  S.  F.  R.  Co.  v.  Fletcher,  35  Kan.  236. 

'  N.  Y.  Code,  809 ;  Cal.  Code,  531.  See  Real  del  Monte,  etc.  Co.  v.  Pond, 
etc.  Co.,  23  Cal.  82. 

4  Golden  Gate  Mining  Co.  v.  Yuba  Co.  Superior  Court,  65  Cal.  187. 

«  Howlett  v.  New  York,  West  Shore,  etc.  Co.,  14  Abb.  (N.  Y.)  N.  Cas.  328. 
Code  Civil  Proc.  N.  Y.  §  609,  providing  that  an  injunction  order  may  be 
granted  upon  or  without  notice,  in  .the  discretion  of  the  "  court  or  judge;" 
and  section  627,  providing  that,  where  an  injunction  order  is  granted  on  notice, 
the  party  enjoined  may,  "on  notice  to  the  judge  who  granted  it,"  apply  for  an 
order  vacating  it,  — confer  on  the  judge,  as  a  judge  and  not  as  a  court,  author- 
ity to  hear  both  parties  on  an  application  for  an  injunction ;  and  a  county  judge 
may  give  notice  of  the  hearing  to  the  person  sought  to  be  enjoined  by  directing 
him,  in  a  preliminary  injunction,  to  show  cause  why  it  should  not  be  continued. 
Morris  t>.  City  of  New  York,  7  K.  Y.  8!  943. 

6  See  Grant  v.  Edwards,  90  N.  C.  125;  Trexler  *.  Newson,  88  N.  C.  13.  An 
injunction  granted  before  summons  issued  is  irregular,  and  should  be  vacated 
on  motion.  Hi  rah  t>.  Whitehead,  65  N.  C.  516.  Under  Code  N.  C.  §§  835, 
339,  providing  that  judges  of  the  superior  court  shall  have  jurisdiction  to  grant 
injunctions  and  issue  restraining  orders  in  all  civil  actions  and  proceedings 
authorized  by  law,  and  that  the  injunction  may  be  granted  at  the  time  of  com- 
mencing the  action,  or  at  any  time  afterwards  before  judgment,  an  injunction 
may  issue  in  an  action  before  service  of  the  summons ;  and  notice  of  the  same 
to  defendant  gives  the  court  jurisdiction  of  him,  as  to  it.  Fleming  v.  Patter- 
son, 99  N.  C.  404  ;  6  S.  £.  396. 
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then,  not  until  the  adverse  party  has  had  notice.1  But  where  a 
motion  for  an  injunction  is  made  in  term  time,  and  defendant  is  in 
court,  and  actually  appears  by  counsel  and  resists  the  motion,  he 
will  be  deemed  to  have  taken  actual  notice  thereof  and  to  have 
waived  formal  notice.2  In  the  Federal  courts  the  same  rule  for- 
merly prevailed  as  in  North  Carolina,  the  judiciary  act  of  1793  ex- 
pressly requiring  notice.8  But  under  a  later  statute  providing  that, 
whenever  notice  is  given  for  a  motion  for  an  injunction  out  of  a 
circuit  court  or  district  court,  the  court  or  judge  thereof  may,  if 
there  appears  to  be  danger  of  irreparable  injury  from  delay,  grant  an 
order  restraining  the  act  sought  to  be  enjoined  until  the  decision 
upon  the  motion,  the  judge  of  a  circuit  court  may  issue  a  temporary 
restraining  order  in  such  a  case  without  notice  thereof.4 

§  1017.  Notice  to  Defendant's  Attorney.  —  Notice  to  the  attor- 
ney of  a  defendant  of  an  application  for  injunction  is  not  binding 
upon  the  latter  as  a  general  rule ;  but  the  rule  is  undoubtedly  sub- 
ject to  qualifications.  Thus,  where  a  bill  for  an  injunction  was 
filed  to  stay  execution  on  a  judgment,  so  that  it  should  not  be 
levied  on  certain  property  attached,  the  issue  in  the  action  at  law 
having  been  whether  the  plaintiff  had  a  right  of  action  in  himself, 
it  was  held  that  notice  to  the  counsel  of  the  plaintiff  in  the  action 
at  law  was  sufficient,  and  if  his  client  did  not  answer  in  a  reason- 
able time,  he  being  a  resident  of  another  state,  the  bill  should  be 
taken  pro  confesso.6  But  such  service  was  held  not  to  be  sufficient 
to  give  the  court  jurisdiction  to  order  a  perpetual  injunction,  in  a 
proceeding  against  a  bank  and  its  attorney,  to  enjoin  the  collection 
of  a  judgment  in  its  favor,  service  being  had  on  the  attorney  of 

1  Wallace  v.  McVey,  6  Ind.  300;  Flagg  v.  Sloon,  16  Ind.  432. 

Notice  to  Co- Dependant.  —  In  suit  for  an  injunction,  notice  must  be 
given  to  a  co-defendant  of  the  filing  of  a  cross-complaint  by  a  defendant;  and 
a  judgment  rendered  against  such  co-defendant  upon  a  cross-complaint,  so  filed, 
without  service  of  process  or  appearance,  is  erroneous.  Swift  v.  Brumfield,  76 
Ind.  472. 

1  Hemphill  v.  Moore,  104  N.  C.  379;  10  8.  E.  313.  For  the  rule  in  Kan- 
sas, see  State  v.  Rush  Co.  Comm'rs,  35  Kan.  150 ;  in  Georgia,  see  Brown  v. 
Wilson,  56  6a.  534. 

*  U.  S.  St.  at  Large,  ch.  22,  §  5;  Mowrey  v.  Ind.  etc.  R.  Co.,  4  Bisa.  78; 
New  York  v.  Connecticut,  4  Dal.  1. 

*  R.  S.  U.  S.  §  718;  Payne  v.  Kansas  &  A.  V.  R.  Co.,  46  F.  646.  That  in 
patent  causes,  the  United  States  courts  may  now,  in  a  proper  case,  grant  a  pre- 
liminary injunction,  without  requiring  notice  to  be  given.  See  Yuengling  v. 
Johnson,  1  Hugh.  607. 

*  Sawyer  v.  Gill,  3  Woodb.  &  M.  97. 
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* 

the  bank  who  had  obtained  the  judgment,  and  was  endeavoring  to 
collect  it,  notwithstanding  the  bank  was  a  foreign  corporation, 
there  being  at  the  time  other  legal  means  by  which  the  jurisdic- 
tion over  the  defendants  for  the  purposes  required  could  be  ob- 
tained.1 

§  1018.    Not  granted  after  Act  done,  or  to  Disturb  Possession.  — 

A  hearing  on  an  injunction  bill  cannot  be  had  after  the  act  has 
been  done  which  it  is  the  sole  purpose  of  the  bill  to  restrain ;  the 
remedy  for  any  consequent  injury  is  to  be  had,  if  at  all,  at  law.2 
And  pending  an  investigation  at  law  into  the  title  to  real  estate, 
the  occupancy  of  the  party  in  possession  will  not  be  disturbed  by 
a  court  of  equity,  on  a  motion  for  a  preliminary  injunction.8  Nor 
should  a  preliminary  injunction  issue  against  one  railroad  inter- 
fering with  another  railroad  laying  its  track  across  the  former's 
tracks,  without  notice,  and  before  final  decree,  as  it  is  in  effect  a 
turning  out  of  possession,  which  will  never  be  done  until  final 
hearing.4  On  the  same  principle  it  was  held  that  where  a  deed 
reserved  a  right  in  the  grantor  to  enter  for  breach  of  certain  con- 
ditions, an  injunction,  after  an  unwarrantable  entry,  which  forbade 
the  grantor  to  hinder  the  grantee  from  retaking  possession  and 
occupying  and  using  the  premises  until  the  further  order  of  the 
court,  was  too  broad,  as  depriving  the  grantor  of  his  right  to  enter 
for  a  subsequent  breach,  and  should  be  modified  on  appeal.6 


1  Death  v.  Bank  of  Pittsburgh,  1  Iowa,  382. 

8  East  Saginaw  Street  Ry.  Co.  v.  Wildman,  58  Mich.  286;  Pensacola,  etc. 
R.  R.  Co.  v.  Spratt,  12  Fla.  26.  Where  an  injunction  is  sought  for  an  act 
which  the  answer  shows  to  have  already  been  committed,  —  Held,  that  it  is  no 
reply  that,  before  suit,  plaintiff  notified  defendant  that  proceedings  were  to  be 
taken ;  for  after  an  act  has  been  committed  it  cannot  be  enjoined.  Cole  v. 
Duke,  79  Ind.  107.  See  also  Brande  t>.  Grace,  (Mass.)  31  N.  £.  633.  Com- 
pare  Newell  v.  Sass,  (III.  Sup.)  31  N.  £.  176. 

Prejudgment  upon  Party's  Right. — In  an  action  by  a  tenant  in 
common  of  a  safe  to  compel  the  other  to  allow  him  free  access,  the  judgment 
rendered  not  only  directed  that  plaintiff  should  have  free  access  to  and  egress 
from  the  safe,  but  that  he  might  take  possession  of  such  of  the  contents  as  be- 
longed to  him  in  his  representative  capacity  or  as  an  individual.  Held,  not 
error,  as  prejudging  plaintiff's  right  to  any  particular  item  of  such  property. 
Hackett  v.  Patterson,  (Com.  PL  N.  Y.)  16  N.  Y.  S.  170.  See  also  Ladd  v. 
Flynn,  (Mich.)  51  N.  W.  203. 
'  «  Jenckes  t>.  Cooke,  8  R.  I.  336;  Calvert  v.  State,  (Neb.)  52  N.  W.  687. 

*  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  ».  Detroit,  L.  &  N.  R.  Co.,  27  N.  W.  715; 
61  Mich.  9. 

«  Rutland  Marble  Co.  v.  Ripley,  10  Wal.  339. 
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§  1019.    Temporary  Injunction  pendente  lite.  —  In  all  cases  of  an 

application  for  an  injunction  where  the  right  is  doubtful,  the 
court  should  direct  a  trial,  and,  in  the  mean  time,  if  there  be  any 
danger  of  irreparable  mischief,  a  temporary  injunction  should  be 
ordered.1  But  where  a  suit  to  restrain  a  threatened  breach  of 
contract  is  brought,  and  final  judgment  therein  may  be  had  before 
the  breach  can  injure  plaintiff,  a  preliminary  injunction  will  not 
be  granted.8  Nor  will  injunction  pendente  lite  be  granted  when 
the  answer  is  strictly  responsive  to  the  bill,  and  denies  positively, 
explicitly,  and  circumstantially,  all  its  allegations.  At  such  a 
stage  of  the  proceedings  the  allegations  in  the  answer  will  be 
taken  to  be  true.8  The  object  of  the  interference  of  a  court  of 
equity,  by  interlocutory  injunction,  between  two  parties  who  are 
at  issue  upon  a  legal  right,  is  solely  the  protection  of  the  property 
in  dispute  until  the  legal  right  shall  have  been  ascertained  ;  and, 
therefore,  such  an  injunction  ought  always  to  be  accompanied  by 
a  provision  for  putting  the  question  into  a  course  of  speedy  inves- 
tigation at  law.4  An  injunction  will  not  be  granted,  nor  a  receiver 
appointed,  when  it  appears  in  the  motion  that  there  is  no  proba- 
bility of  plaintiff's  succeeding  in  the  action  ;  nor  when  the  filing 
of  a  lis  pendens  is  sufficient  to  protect  the  plaintiffs  rights.5  Nor 
in  such  case  should  a  perpetual  injunction  be  granted  in  the  first 
instance.  And  where  the  court  below  tried  the  whole  question 
and  granted  a  perpetual  injunction,  it  was  held  that  the  decree 
should  be  reversed,  and  a  temporary  injunction  granted,  the  plain- 
tiff being  required  to  bring  an  action  at  law,  and  the  temporary 

1  Hicks  v.  Michael,  15  Cal.,107;  Attorney- General  v.  City  of  Paterson,  9 
N.  J.  Eq.  (1  Stock.)  624.  An  injunction  pendente  lite  prevents  incumbrances 
as  well  as  alienation.    Vanyant  r.  Vanyant,  23  111.  536. 

*  Metropolitan  Exhibition  Co.  v.  Ward,  9  X.  Y.  S.  779 ;  24  Abb.  N.  Cas.  393. 
See  also  Jackson  v.  Bunnell,  (N.  Y.)  21  N.  E.  79;  113  N.  Y.  216,  holding  that 
where  the  litigation  in  which  the  order  was  made  had  reached  final  judgment, 
the  injunction  could  not  he  granted.  Compare  Outcalt  v.  Helme  Co.,  42  N.  J. 
Eq.  665. 

*  Manhattan  Gas  Light  Co.  v.  Barker,  7  Robt.  (N.  Y.)  523.  Upon  motion 
for  an  injunction  pendente  lite,  the  complaint  and  answer  should  be  treated  as 
affidavits,  and,  while  an  answer  denying  plaintiff's  allegations  on  information 
may  be  sufficient  to  present  an  issue  for  trial,  an  injunction  should  be  granted 
when  the  complaint  is  positive  in  its  averment  of  facts  justifying  an  injunction. 

,  Borne,  W.  &  O.  T.  R.  Co.  v.  City  of  Rochester,  46  Hun,  149. 
4  Hannan  v.  Jones,  Cr.  &  Ph.  299. 

*  Gregory  v.  Gregory,  33  N.  Y.  Superior  Ct.  1. 
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injunction  to  be  thereafter  made  perpetual  or  dissolved,  according 
to  the  result  of  that  action.1 

§  1020.  Agreed  Case  —  Waiving  Service.  —  In  the  absence  of  a 
contrary  statutory  provision,  it  is  undoubtedly  competent  for  par- 
ties to  a  pending  litigation  to  enter  into  an  agreement  which  shall 
have  the  effect  of  a  temporary  restraining  order  preserving  their 
rights  to  property  in  dispute  in  statu  quo  pending  further  negotia- 
tions for  a  complete  settlement.2  But  the  New  York  statute  8  pro- 
hibits the  granting  of  relief  by  injunction  in  a  case  submitted  on 
an  agreed  statement  of  facts;  and  under  the  provision  therein 
authorizing  the  parties  to  a  question  in  difference,  which  might  be 
the  subject  of  an  action,  to  agree  upon  a  case  containing  a  state- 
ment of  the  facts  upon  which  the  controversy  depends,  and  to 
present  the  same  to  the  court,  the  court  obtains  no  jurisdiction  of 
such  proceeding  when  the  question  presented  is  the  right  to  an 
injunction.4 

§  1021.    Mandatory  Form  of  Preliminary  Injunction.  —  Whether 

a  mandatory  clause  may  be  inserted  in  a  preliminary  injunction 
depends  on  the  circumstances  of  each  case.6  But  courts  are  very 
reluctant  to  insert  a  mandatory  clause  in  the  first  instance,  the 
general  rule  being  that  a  mandatory  injunction,  or  one  which  com- 
mands the  defendant  to  do  some  positive  act,  will  not  be  ordered 
except  upon  final  hearing,  and  then  only  to  execute  the  decree  or 

1  Clayton  v.  Shoemaker,  67  Md.  216;  9  A.  635.  A  temporary  injunction, 
granted  on  the  application  of  plaintiff,  may,  in  a  proper  case,  be  continued  in 
force  after  the  entry  of  judgment  in  favor  of  defendant,  and  daring  the  pend- 
ency of  an  appeal  from  such  judgment  Spears  v.  Matthews,  13  N.  Y.  Supr. 
Ct.  489. 

a  See  Waterman  v.  Clarke,  58  Vt.  601 ;  2  A.  578. 

»  Code  N.  Y.  §  1281. 

*  Id.  §  1279  ;  Cunard  S.  S.  Co.  v.  Voorhis,  104  N.  Y.  525;  11  N.  E.  49.  It 
was  held  that  a  case  so  submitted  must  be  dismissed  where  the  only  question 
involved  is  whether  the  beneficiaries  under  a  certificate  of  membership  in  a 
mutual  life  insurance  association  shall  be  paid  out  of  its  reserve  fund  or  out  of 
an  assessment  to  be  levied  on  all  the  holders  of  certificates,  including  that  rep- 
resented by  the  beneficiaries,  as  the  only  effective  relief  in  their  favor  would 
be  an  injunction  against  levying  the  assessment.  Patterson  v.  Mutual  Life 
Ass'n,  11  N.  Y.  S.  636. 

*  Hanover  Fire  Ins.  Co.  v.  Germ  an  i  a  Fire  Ins.  Co.,  33  Hun,  (N.  Y.)  539. 
An  injunction  is  not  mandatory  which  prohibits  the  meeting  of  a  municipal 
board  unless  it  gives  complainant  notice,  and  permits  him  to  meet  with  it,  but  . 
does  not  command  his  admission.    Lawrence  r.  Ingersoll,  88  Tenn.  52;  12 
S.  W.  422. 
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judgment  of  the  court.  The  cases  in  which  it  is  allowed  are 
usually  those  of  obstruction  to  easements  or  rights  of  like  nature 
in  which  a  structure  erected  and  kept  as  the  means  of  preventing 
their  enjoyment,  will  be  ordered  to  be  removed,  as  part  of  the 
means  of  restraining  the  defendant  from  interrupting  the  enjoy- 
ment of  the  right.1  In  such  case  the  continuance  of  the  obstruc- 
tion inflicts  the  very  injury  which  the  defendant  is  prohibited  from 
committing.3  But  where  an  application  for  an  injunction  against 
the  obstruction  of  a  street  by  a  railroad  company  was  not  made 
until  after  the  track  was  laid  and  in  daily  use,  the  court  refused 
to  grant  an  injunction  upon  the  final  hearing.8  And  where  the  erec- 
tion of  a  building,  the  thing  sought  to  be  restrained,  had  pro- 
gressed some  way  before  the  plaintiff  applied  for  an  injunction,  it 
was  held  that  defendant  should  not  be  required,  upon  a  tempo- 
rary injunction  being  granted  pending  the  determination  of  the 
question  of  the  title  in  an  action  at  law,  to  remove  the  part  of  the 
building  already  erected,  unless  it  appeared  that  the  safety  of 
plaintiffs  building  was  endangered.4 

§  1022.  Same  —  Compelling  Restoration.  —  In  further  illustra- 
tion of  the  general  practice  of  refusing  the  mandatory  form  of  re- 
lief upon  the  filing  of  the  complaint,  where  defendant  sold 
complainant's  property  under  a  deed  of  trust,  and  sued  for  a 
balance  alleged  to  be  due,  on  a  bill  charging  fraud  in  the  sale,  and 
usury  in  the  note,  and  praying  that  the  prosecution  of  defendant's 
suit  be  restrained,  a  preliminary  injunction  is  proper,  but  an  order 
for  the  restoration  of  the  property  is  improper.6  Where,  however, 
one  who  has  filed  a  bill  to  enjoin  the  sale  of  property  asked  to 
have  the  property  left  in  his  custody  during  the  pendency  of  the 
litigation,  upon  terms  that  he  return  it  when  so  ordered,  the  court 
can  make  an  affirmative  order  compelling  him  to  return  or  pay  the 
value  of  the  property. 

§  1023.  Contintianoo  of  Application.  —  Courts  of  equity  are  ac- 
corded and  exercise  a  liberal  discretion  as  to  whether  they  will 
grant  an  injunction  in  the  first  instance,  or  continue  the  applica- 

1  Rogers  Locomotive,  etc.  Works  v.  Erie  R.  R.  Co.,  20  N.  J.  Eq.  (5  C.  E. 
Gr.)  379. 

9  Black  v.  Good  Intent  Tow  Boat  Co.,  31  La.  An.  497. 

•  D.  M.  Osborne  &  Co.  v.  Missouri,  Pac.  Ry.  Co.,  37  F.  830.  See  also  Har- 
rison r.  Milwaukee  County  Supervisors,  51  Wis.  645. 

4  Clayton  v.  Shoemaker,  67  Md.  216;  9  A.  635. 

•  Adams  v.  Ball,  (Miss.)  5  So.  109. 
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tion  until  the  final  hearing.  Thus,  where  upon  the  application  of 
a  judgment  creditor  for  an  injunction  against  the  sale  of  the  judg- 
ment debtor's  land  under  execution  by  another  creditor,  on  the 
ground  that  defendant's  judgment  was  by  collusion  allowed  to  be 
taken  for  a  greater  amount  than  was  due,  and  that  the  sale  would 
seriously  impair  plaintiff's  rights,  the  injunction  will  be  continued 
until  the  hearing,  when  the  facts  are  left  in  doubt,  and  it  appears 
that  defendant  cannot  suffer  serious  injury  by  the  delay.1  And  a 
preliminary  injunction  against  the  taking,  by  one  railroad  corpora- 
tion, of  land  required  by  another  railroad  corporation,  for  the  pur- 
poses of  its  road,  should  be  continued  until  final  hearing,  there 
being  no  showing  of  an  express  grant,  and  an  absolute  necessity 
not  appearing.3  But  where  in  a  suit  to  restrain  a  railroad  com- 
pany from  crossing  the  line  of  another  railroad,  a  preliminary  in- 
junction has  been  granted,  and  there  is  evidence  to  show  that  the 
desired  crossing  would  be  a  dangerous  one,  it  is  proper  to  leave 
such  injunction  in  force  until  final  hearing  on  the  merits.8 

Where  fraud  is  the  gravamen  of  the  petition,  the  injunction  will 
usually  be  continued  to  the  hearing.4 

An  injunction  granted  by  a  district  judge  of  the  United  States 
expires  at  the  next  term  of  the  court,  unless  continued  by  order ; 
but  a  refusal  of  several  successive  motions  to  dissolve  the  injunc- 
tion may  be  considered  as  equivalent  to  a  renewal  of  it  under  some 
circumstances.5 

1  Bost  v.  Lassiter,  105  N.  C.  490 ;  11  S.  £.  329.  Li  an  action  to  restrain 
the  sale  of  land  under  execution  against  plaintiff's  grantor,  the  court  should 
continue  the  restraining  order  pending  final  determination,  and  it  is  an 
abuse  of  discretion  to  dissolve  it  upon  the  filing  of  an  answer  denying  the 
allegations  of  the  bill.  Chace  v.  Jennings,  (Cal.)  28  P.  681.  Continuance  by 
Defendant. —  Act  21st,  General  Assem.  Iowa,  c.  66,  §  2,  provides  that  when 
it  is  made  to  appear  to  the  satisfaction  of  the  court,  by  affidavits  or  otherwise, 
as  the  court  may  order,  that  a  liquor  nuisance  actually  exists,  or  is  being 
maintained,  a  temporary  injunction  shall  issue  as  of  course,  without  bond, 
upon  defendants  application  for  a  continuance.  Held,  that  where  the  com- 
plaint alleged  the  existence  and  maintenance  of  such  nuisance,  and  was  sup- 
ported by  affidavit,  and  the  record  failed  to  show  that  the  court  took  or 
required  any  further  proof,  it  was  error  to  grant  defendant's  application  for 
continuance  without  granting  the  injunction.  Tibbetts  v.  Burster,  76  Iowa, 
176;  40  N.  W.  707. 

1  Williamsport  &  N.  B.  R.  Co.  v.  Philadelphia  &  E.  R.  Co.,  8  Pa.  Co.  Ct 
Rep.  10. 

■  Appeal  of  Reynoldsville  &  F.  C.  R.  Co.,  134  Pa.  St.  641 ;  19  A.  674. 

4  Brigham  v.  White,  44  Iowa,  677. 

'  Parker  p.  The  Judges,  12  Wheat.  561.  A  bill  praying  for  an  injunction 
and  for  further  relief  should  not  be  dismissed  merely  because  the  court  cannot 
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§1024.  Second  Application. — The  exercise  of  complainant's 
right  to  renew  the  application  after  a  dissolution  upon  the  merits 
is  looked  upon  somewhat  suspiciously,  and  should  only  be  permit- 
ted under  such  peculiar  circumstances  as  indicate  that  the  promo- 
tion of  justice  requires  it.1    Nor  will  an  ex  parte  injunction  be 
granted  upon  an  amended  bill,  or  upon  a  new  one  supplying  the 
equity  of  the  old,  after  a  prior  injunction  has  been  dissolved  for 
want  of  equity  in  the  bill,  except  upon  new  notice  to  the  opposite 
party.     The  right  of  the  defendant  should  not  be  interfered  with 
upon  such  a  bill  without  affording  him  an  opportunity  of  being 
first  heard.2    And  after  the  court  has  refused  an  injunction  under 
the  statute  prohibiting  a  second  ex  parte  application  to  an  offi- 
cer out  of  court,  the  relief  will  not  be  allowed  upon  a  new  bill 
substantially  the  same  as  the  first.8      The  same  rule  applies, 
where,  after  argument,  the  court  has  dissolved   an  injunction 
granted  on  the  original  bill,  and  application  is  made  to  another 
officer  or  court,  ex  parte,  upon  a  bill  containing  substantially  the 
same  grounds  ; 4  also  where,  after  dissolution,  a  bill  precisely  sim- 
ilar to  the  first  is  filed  by  another  party  for  the  purpose  of  obviat- 
ing a  difficulty  arising  in  the  former  suit,  it  being  apparent  that 
the  second  bill  is  filed  in  the  interest  of  the  former  complainant  in 
whose  behalf  the  relief  is  sought6    But  where  a  temporary  injunc- 
tion is  applied  for,  on  the  ground  of  a  threatened  injury,  and  is 
denied,  it  does  not  prevent  plaintiff  from  again  applying  for  the 
injunction  when  the  injury  is  actually  inflicted,  under  a  statute 
providing  that  when  an  injunction  is  denied  no  second  application 
is  to  be  considered.6 

§  1025.  Same  —  Renewal  upon  Amended  or  Supplemental  Bill.  — 
The  rule  just  stated  does  not  prevent  an  injunction  being  granted 

as  a  court  of  equity  give  the  further  relief;  it  should  be  dismissed  as  to  such 
relief,  without  prejudice,  and  there  being  a  remedy  at  law,  the  injunction 
should  be  continued.     Horsburg  v.  Baker,  1  Pet.  232. 

1  Calderwood  o.  Trent,  9  Rob.  La.  227;  Buckley  v.  Corse,  Saxt.  504.  After 
a  plaintiff,  who  had  applied  for  an  injunction  and  receiver,  had  abandoned  the 
reference  ordered,  —  Held,  that  a  second  application  therefor,  pending  trial 
before  a  subsequent  referee,  should  be  refused,  no  material  new  facts  being 
sufficiently  proved.     Gardner  v.  Silsby,  9  Daly,  (N.  Y.)  159. 

9  Horner  v.  Leeds,  2  Stock.  86. 

8  Cummins  v.  Bennett,  8  Paige,  79. 

4  Harrington  v.  American  L.  I.  &  T.  Co.,  1  Barb.  244. 

•  Endicott  v.  Mathis,  1  Stock.  110. 

•  Graves  v.  Key  City  Gas  Co.,  (Iowa)  50  N.  W.  283. 
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upon  a  supplemental  bill,  though  an  injunction  founded  upon  the 
original  bill  has  been  dissolved  upon  its  merits.1  And  in  cases  of 
imminent  danger  of  injury  to  the  complainant  a  temporary  injunc- 
tion will  be  granted,  on  filing  amendments  to  a  bill  after  appear- 
ance ;  but  the  injunction  will  be  accompanied  with  an  order  to 
show  cause  why  the  bill  should  not  be  amended  and  the  injunction 
continued.2  But  where,  on  a  second  application  for  injunction 
on  the  same,  bill,  after  a  refusal  on  the  first  application  has  been 
acquiesced  in  until  too  late  for  a  writ  of  error,  the  only  new  fact 
incorporated  by  amendment  in  the  bill  is  one  which  was  known  to 
the  complainant  when  the  bill  was  first  brought,  the  injunction 
should  be  refused.8 

§  1026.    Same  —  What  constitutes  res  adjudicate  herein. — The 

dismissal  of  a  bill  for  want  of  prosecution  where  upon  such  bill 
an  interlocutory  injunction  has  been  allowed  does  not  operate 
as  res  adjudieata  upon  the  questions  involved.4  And  after  a  full 
hearing  on  an  application  for  temporary  injunction,  and  after  the 
judge  has  announced  his  purpose  to  deny  the  injunction,  plaintiff 
still  has  the  right  to  dismiss  his  bill.6  But  where  a  second  bill  is 
filed  in  the  same  case,  to  obtain  a  second  injunction,  in  relation  to 
the  same  subject-matter,  and  between  the  same  parties,  it  must  be 
shown  that  the  new  equity  alleged  did  not  exist  at  the  time  the 
original  bill  was  filed,  or  if  it  existed,  that  it  was  unknown  to  the 
complainant ; 8  and  where  a  preliminary  injunction  in  an  action  is 
vacated,  a  subsequent  verdict  and  judgment  for  defendant  is  con- 
clusive against  plaintiff's  right  to  the  injunction.7 

§  1027.    Res  adjudieata  in  State  Court  on  Application  to  Federal 

Court.  —  If,  under  any  circumstances,  the  Federal  Supreme  Court 

1  Van  Bergen  v.  Demarest,  4  Johns.  (N.  Y.)  35. 

a  Hayes  v.  Heyer,  4  Sandf.  (N.  Y.)  Ch.  485.  For  an  error  in  a  bill  which 
is  amendable,  a  preliminary  injunction  will  not  be  refused,  although  the 
amendment  has  not  been  actually  made.  Packer  v.  Hunbery,  etc.  R.  R.  Co., 
19  Pa.  St  211. 

•  Beck  with  t>.  Blanchard,  79  Ga.  303;  7  S.  E.  224. 
4  Chamberlain  v.  Sutherland,  4  Bradw.  494. 

•  Bryant  v.  Jones,  87  6a.  451 ;  13  S.  £.  636.  An  injunction  is  properly  de- 
nied, upon  a  bill  praying  for  an  injunction  against  a  judgment  and  for  a  new 
trial,  where  it  appears  by  the  answer  that  an  affidavit  of  illegality,  under 
the  Georgia  Relief  Act  of  1868,  had  been  previously  adjudicated,  in  which 
the  questions  involved  in  the  bill  were  involved,  or  might  have  been  em- 
braced.    Parker  v.  King,  43  Ga.  299. 

•  Bank  of  United  States  r.  Schultz,  3  Ohio,  61. 

'  Foley  v.  Schiedemantel,  (Sup.)  17  N.  Y.  S.  668. 
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will  enjoin  the  prosecution  of  actions  pending  in  a  state  court 
to  recover  from  the  owners  of  a  vessel  damages  sustained  from 
a  collision,  during  the  pendency  of  an  appeal  from  judgment 
dismissing  proceedings  to  obtain  the  benefit  of  the  limitation  of 
liability  provided  for  by  law,  such  injunction  will  not  be  granted 
where  both  the  district  and  the  circuit  courts  have  decided  that 
the  vessel  was  not  one  of  the  class  contemplated  by  the  statute.1 

§  1028.  Effect  of  Discontinuance  of  Act  complained  of  pend- 
ing Application.  —  Where  the  court  has  already  acquired  jurisdic- 
tion of  a  bill,  the  defendant  cannot,  by  removing  the  cause  of 
complaint  or  discontinuing  the  act  or  course  of  conduct  com- 
plained  of,  deprive  the  plaintiff  of  the  relief  to  which  he  was  enti- 
tled at  the  date  of  filing  the  bill.  Thus  where  injunction  is  brought 
against  a  city  council  to  restrain  the  passage  of  a  city  ordinance  au- 
thorizing the  illegal  disposal  of  wharfage  property,  a  withdrawal  of 
the  ordinance  will  not  defeat  the  injunction.2  On  the  same  prin- 
ciple, where,  in  an  action  for  an  injunction  to  restrain  defendant 
from  carrying  out  a  contract  with  a  third  party,  in  violation  of  a 
previous  contract  with  plaintiff,  an  arrangement  was  made  be- 
tween the  parties  by  which  defendant,  on  giving  an  undertak- 
ing conditioned  to  pay  a  certain  sum  as  liquidated  damages,  if  it 
should  be  finally  determined  that  plaintiff  was  entitled  to  an  in- 
junction, was  permitted  to  fulfil  her  contract  with  such  third 
party,  it  was  held  that,  the  rights  of  both  parties  having  been 
expressly  reserved,  the  court,  even  after  plaintiff's  contract  had 
expired,  would  determine  plaintiff's  original  right  to  relief  by  in- 
junction.8 But  where  the  grounds  upon  which  a  preliminary 
injunction  was  granted  have  been  removed  by  the  person  enjoined, 
it  is  error  to  grant  a  second  preliminary  injunction.4  And  chan- 
cery will  refuse  an  application  for  injunction  if  the  party  propose 
to  do  equity  in  the  presence  of  the  court.5 

§  1029.  Perpetuating.  —  Only  in  a  case  clearly  made  out  will 
a  perpetual  injunction  issue ;  and  the  burden  of  showing  such  a 
case  is  on  him  seeking  it.6    Nor  should  an  injunction  in  any  case 

»  The  Mamie,  110  U.  S.  742. 

*  Roberts  v.  City  of  Louisville,  (Ky.)  17  S.  W.  216.  Compare  Lewi*  v. 
Town  of  North  Kingston,  16  R.  I.  15 ;  11  A.  173. 

«  Duff  v.  Russell,  14  N.  Y.  S.  134. 

*  City  of  Meadviile's  Appeal,  (Pa.)  5  A.  730. 

*  Behn  v.  Young,  21  Ga.  207. 

*  Spangler  v.  Cleveland,  43  Ohio  St.  526. 
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be  continued  in  force  beyond  the  termination  of  plaintiffs  inter- 
est in  the  subject  of  the  action.  Accordingly,  where  an  action  to 
restrain  the  maintenance  of  a  railway  in  front  of  certain  property 
was  brought  by  one  having  a  leasehold  estate  therein,  with  con- 
tingent right  of  renewal,  it  was  held  that  a  perpetual  injunction 
should  not  be  granted ;  the  restraint  should  be  only  during  the 
subsistence  of  plaintiff's  interest.1  And  although  the  finding  of  a 
jury  on  issues  submitted  by  the  parties  in  writing  demand  it,  a 
perpetual  injunction  should  not  be  granted  without  a  prayer  there- 
for.2 But  a  preliminary  injunction  will  be  made  perpetual,  at  the 
final  hearing  upon  bill  and  answer,  when  it  appears  from  the  plead- 
ings that  the  defendant  intends  to  do  some  act  charged  in  the 
bill  which  would  be  a  nuisance  to  the  public,  or  an  injury  to  the 
complainants.3  And  a  judgment  taken  in  violation  of  an  injunc- 
tion will  be  perpetually  enjoined.4 

§  1030.  Same — Pendency  of  Appeal. — After  judgment  and  pend- 
ing appeal  therefrom,  the  court  has  no  power  to  grant  an  injunction 
in  the  same  action,  and  upon  the  appellant's  motion,  made  upon 
the  same  grounds  as  those  involved  in  the  judgment,  nor  to  renew 
a  preliminary  injunction  previously  granted  and  dissolved  in  order 
to  stay  execution  of  the  judgment  pending  the  appeal.5  But  when 
the  material  allegations  contained  in  a  petition  for  an  injunction 
are  not  denied  in  the  answer,  and  the  defendants,  after  their  mo- 
tion to  dissolve  the  injunction  is  overruled,  give  notice  of  appeal, 

»  Welsh  v.  New  York  EL  R.  Co.,  12  N.  Y.  S.  645. 

8  Jefferson  v.  Hamilton,  69  Ga.  401.  Under  the  special  verdict  act  the 
chancellor  may  decree  a  perpetual  injunction,  although  the  verdict  does  not 
expressly  so  declare.     McManus  v.  Cook,  59  6a.  485. 

*  Attorney-General  v.  Steward,  21  N.  J.  Eq.  340.  Upon  a  motion  by 
plaintiff  to  make  permanent  a  temporary  injunction,  he  will  not  generally  be 
allowed  to  read  additional  affidavits  not  in  answer  to  new  matter  introduced 
by  defendant,  but  only  corroborating  the  facts  set  forth  in  the  original  moving 
papers.    Jacobs  v.  Miller,  17  N.  Y.  Super  Ct.  230. 

4  Patterson  v.  Gordon,  3  Tenn.  Ch.  19. 

*  Fellows  v.  Heermans,  13  Abb.  (N.  Y.)  Pr.  k.  8.  1.  The  Maine  statutes 
relating  to  injunctions,  —  compared;  and  the  practice  of  continuing  temporary 
injunctions  until  a  final  hearing  approved.  Marble  r.  McKenney,  60  Me.  332. 
After  the  refusal  of  a  preliminary  injunction  for  the  removal  of  an  oil  pipe, 
and  to  prevent  its  use  by  defendants,  and  the  discharge  of  an  ad  interim  order 
staying  the  defendants  in  the  premises,  an  application  to  continue  such  ad 
interim  order  pending  an  appeal,  and  on  account  thereof,  —  Held,  properly 
denied.  Cen.  R.  R.  Co.  r.  Standard  Oil  Co.,  33  N.  J.  Eq.  372.  As  to  powers 
of  court  of  errors  and  appeals  herein,  see  Doughty  v.  Somerville,  etc.  R.  R. 
Co.,  7  N.  J.  Eq.  (3  Hals.)  629. 
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it  is  not  error  for  the  court  to  enter  judgment  perpetuating  the 
injunction  without  the  intervention  of  a  jury.1 

§  1031.  How  far  Granting,  Continuing,  and  Perpetuating  discre- 
tionary.—  The  range  of  discretionary  powers  of  the  chancellor 
in  the  granting  or  refusing  to  grant  an  interlocutory  injunction  is 
almost  unlimited,  and  will  not  be  invaded  by  the  higher  courts 
except  in  a  clear  case  of  abuse.2  Where  the  evidence  is  con- 
flicting the  supreme  court  will  not  control  the  discretion  of  the 
chancellor  in  granting  an  injunction  until  the  final  hearing.8  Es- 
pecially will  the  appellate  court  refuse  to  interfere  where  there  is 
conflicting  evidence  on  every  material  question  made  by  the  bill.4 
And  where  a  question  of  estoppel  by  standing  by  and  seeing  ex- 
pensive improvements  made  on  the  premises  without  giving  notice 
of  title  depends  in  part  on  proof  to  be  made  at  the  trial,  the  dis- 
cretion of  the  chancellor  in  granting  a  temporary  injunction  until 
the  facts  involved  can  be  tried  by  a  jury  will  not  be  controlled.6 
But  under  a  statute  providing  that  on  an  application  for  an  in- 
junction, if  the  injury  appears  immediate,  the  court  may  issue 
inttanter  a  "  restraining  order,"  to  be  followed,  on  hearing,  by  an 
injunction,  if  warranted,  the  court  has  no  authority  to  issue  first 

1  Alsup  v.  Allen,  43  Tex.  598. 

3  Coolot  v.  Central  Pacific  R.  R.  Co.,  52  Cal.  65;  Brumby  v.  Bell,  65  6a. 
116.  See  Nevin  v.  Printup,  50  Ga.  281.  The  fact  that  some  of  the  defendants 
in  a  suit  for  an  injunction  failed  to  answer  does  not  make  it  an  abuse  of  the 
court's  discretion  to  refuse  the  injunction  as  to  all.  Cobb  v.  Hogue,  87  Ga. 
450;  13  S.  £.  633.  There  is  special  reason  for  refusing  to  interfere  with  the 
discretion  of  the  judge  below  in  refusing  to  grant  an  injunction  to  restrain  the 
collection  of  city  taxes.    Wayne  v.  Mayor,  etc.  of  Savannah,  56  Ga.  448. 

»  Taylor  v.  Dyches,  66  Ga.  712.  See  also  Pitts  v.  Flourney,  64  Ga.  681;  Ivey 
v.  Georgia  S.  &  F.  R.  Co.,  84  Ga.  536;  11  S.  £.  128;  Brinson  v.  Hadden,  77  Ga. 
499  ;  2  S.  E.  694;  Eneedler  v.  Lane,  3  Grant  (Pa.)  Cas.  523.  Though  Gen.  St. 
Minn.  1878,  c.  66,  §  204,  provides  that  application  for  injunction  against 
foreclosure  of  a  mortgage  by  advertisement  shall  be  made  "immediately" 
after  receiving  notice  of  the  publication  of  the  notice  of  sale,  it  is  within 
the  discretion  of  the  court  to  grant  such  injunction,  though  the  application 
was  delayed  for  a  month  after  receiving  such  notice  and  the  delay  is  unex- 
plained, where  it  does  not  appear  that  the  delay  prejudiced  defendant. 
O'Brien  p.  Oswald,  45  Minn.  59;  47  N.  W.  316. 

4  Hammett  p.  Tanner,  78  Ga.  355. 

*  East  Rome  Town  Co.  v.  Cothran,  81  Ga.  359;  8  S.  E.  737.  Where  land 
was  possessed  by  defendants  for  a  number  of  years,  irrigated,  cultivated, 
and  improved,  a  court  of  equity  will  not  restrain  the  enjoyment  of  such  im- 
provements before  a  trial  of  title  is  had  in  a  court  of  law,  but  will  prevent  the 
construction  of  new  dams  and  ditches  for  further  irrigation.  Waddingham  v. 
Bobledo,  (N.  M.)  28  P.  663. 
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a  u  temporary  and  then  a  permanent "  injunction.1  And  where 
there  is  a  statute  prescribing  the  conditions  upon  which  an  injunc- 
tion shall  issue  in  certain  cases,  and  expressly  making  it  the  duty 
of  the  court  to  grant  the  relief,  a  party  applying  for  a  writ  of  in- 
junction, who  has  complied  with  all  the  conditions  prescribed  by 
law  for  its  issuance,  has  a  right  to  it,  and  courts  have  no  legal 
power  to  refuse  it.2  And  under  the  New  York  code  it  was  held 
the  courts  could  not  refuse  a  preliminary  injunction  and  re- 
ceiver, if  the  condition  of  the  subject  of  the  controversy  requires 
the  aid  of  those  provisional  remedies.8  And  aside  from  statutory 
provisions,  while  in  a  certain  sense  an  interlocutory  injunction  is 
in  the  discretion  of  the  court,  yet  the  discretion  is  not  arbitrary  or 
capricious,  but  is  regulated  by  well  established  and  familiar  rules 
of  practice.  A  preliminary  injunction  should  not  be  granted  un- 
less the  injury  is  pressing  and  delay  dangerous.  A  clear  right, 
free  from  reasonable  doubt,  must  be  shown  to  authorize  a  pre- 
liminary interference  of  the  court.4 

§  1032.  imposition  of  Terms.  —  From  the  liberal  discretionary 
powers  conceded  to  and  exercised  by  courts  in  granting  injunc- 
tions it  necessarily  follows  that  they  may  annex  as  a  condition  to 
the  relief  whatever  reasonable  and  possible  terms  they  see  fit, 
where  it  would  not  be  an  abuse  of  discretion  to  absolutely  deny 
the  relief.6    The  commonest  instances  of  a  requirement  that  con- 

1  Strickland  v.  Griffin,  70  Ga.  541. 

2  Beebe  v.  Guinault,  29  La.  An.  795. 

*  Rogers  c.  Marshall,  38  How.  (N.  Y.)  Pr.  43.  The  provisions  of  N.  Y. 
Code,  §  219,  are  permissive  and  not  imperative,  and  a  temporary  injunction 
should  not  be  allowed  in  all  cases  brought  within  the  letter  of  that  section. 
Some  regard  should  be  had  to  the  nature  and  extent  of  the  injury  which  the 
plaintiff  would  suffer  if  the  injunction  should  be  withheld,  and  also  to  the 
consequences  to  the  defendant  if  it  be  granted.  Bruce  v.  Delaware,  etc.  Canal 
Co.,  19  Barb.  (N.  Y.)  371. 

4  Gentil  v.  Arnaud,  38  How.  (N.  Y.)  Pr.  94.  See  also  Zinsser  v.  Cooledge, 
17  Fed.  Rep.  538.  An  injunction  that  would  work  great  harm  to  one  party 
without  corresponding  benefit  to  the  other  should  be  refused.  Swift  v.  Jenks, 
19  Fed.  Rep.  641.  To  same  effect,  Western  North  Carolina  R.  R.  Co.  v. 
Georgia  &  North  Carolina  R.  R.  Co.,  88  N.  C.  79.  See  also  Higgins  r.  Higgins, 
57  N.  H.  224;  Welch  v.  Henry,  32  Kan.  425. 

*  Ewing  v.  Filley,  43  Pa.  St.  384.  In  an  action  to  enjoin  the  operation  of 
defendants'  railroad  in  front  of  plaintiff's  premises,  where  the  evidence  shows 
that  plaintiff  is  entitled  to  an  absolute  injunction,  defendants  cannot  complain 
of  a  judgment  enjoining  them,  unless  they  tender  to  plaintiff  the  sum  of 
$10,000;  the  court  having  specifically  found  that  this  was  a  proper  sum  to  be 
paid  by  defendants  if  they  wished  to  be  freed  from  the  obligation  of  discon- 
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ditions  precedent  to  granting  relief  shall  be  performed  are  where 
injunction  is  asked  against  the  enforcement  of  judgment;  and 
where  a  judgment  debtor  comes  into  equity  for  protection  on  the 
ground  that  he  has  satisfied  the  judgment,  the  door  is  fully  open 
for  the  court  to  modify  or  grant  his  prayer,  on  such  conditions  as 
justice  demands.1  So  on  a  bill  for  injunction  and  receiver  the 
chancellor  may  grant  a  temporary  injunction  on  terms,  and  also 
provide  terms  on  compliance  with  which  the  injunction  and  re- 
ceiver will  be  refused.2  But  where  the  payment  of  interest  on 
county  bonds  is  enjoined  at  the  suit  of  a  tax-payer  the  decree  need 
not  provide  that  the  complainant  should  pay  defendants  legal 
interest  on  the  amount  paid  by  them  to  the  county  for  the 
bonds.8 

§  1033.  Conditions  and  Modifications  for  Convenience  of  Defend- 
ant. —  Where  the  defendant  has,  upon  .certain  conditions,  an  ulti- 
mate right  to  do  the  act  enjoined,  but  the  means  of  complying 
with  the  conditions  are  not  at  his  command,  the  court  will  so  ad- 
just the  order  as  to  give  the  complainant  the  benefit  of  the  condi- 
tions, while  not  restraining  the  defendant  from  exercising  his 
ultimate  rights.4  And  on  an  application  for  an  injunction  against 
cutting  timber,  a  bond  may  be  required  as  a  condition  precedent 
to  continued  cutting,  and,  although  there  is  no  question  of  insol- 
vency, accurate  accounts  of  timber  cut  may  be  ordered  kept.5 

tinuing  the  illegal  operation  of  their  road.  Eno  v.  Metropolitan  El.  Ry.  Co., 
8  N.  Y.  S.  197;  56  N.  Y.  Super.  Ot.  313. 

1  Mechanics  Bank  v.  Lynn,  1  Pet.  376.  Where  an  injunction  on  a  judg- 
ment at  law  is  granted,  on  the  ground  that  the  defendant  is  entitled  to  a 
credit  for  a  sum  less  than  the  whole  amount  of  the  judgment,  it  should  he 
with  a  proviso,  that  the  plaintiff  may  proceed  by  execution  to  collect  the 
balance  justly  due  him.    Hodges  v.  Planters*  Bank,  7  Gill  &  J.  (Md.)  306. 

a  Thomas  v.  Hall,  67  Ga.  627. 

*  Locke  v.  Davidson,  111  111.  19. 

4  McElroy  p.  Kansas  City,  21  Fed.  Rep.  257. 

*  John  L.  Roper  Lumber  Co.  v.  Wallace,  93  N.  C.  22.  Same  principle, 
Rubsam  t>.  Cobb,  84  Ga.  552;  11  S.  E.  138.  The  effect  of  a  temporary  in- 
junction granted  under  N.  Y.  Code,  §  219,  is  not  to  restrain  any  removal  or 
disposition  in  the  property  of  the  debtor,  but  only  a  removal  or  disposition 
thereof,  with  intent  to  defraud  creditors.  Brewster  v.  Hodges,  1  Duer, 
(N.  Y.)  609. 
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pending  Suit. 

The  Proper  Time  and  Place  for 
Motion  to  dissolve. 

Power  of  Judge  to  dissolve  in 
Vacation  and  at  Chambers. 

Bond  from  Defendant  as  Condi- 
tion of  Dissolution. 


§  1034.  Scope  of  Subject.  —  It  has  been  the  purpose  of  most 
of  the  preceding  chapters  to  state  elaborately  under  what  circum- 
stances courts  of  equity  are  warranted  in  preventing  or  staying 
the  progress  of  wrongs  of  the  several  recognized  classes.  In  the 
last  chapter,  the  rules  governing  such  courts  in  granting  the  re- 
lief summarily  upon  the  coming  in  of  the  bill  or  upon  notice  to 
the  defendant  at  a  preliminary  hearing  pending  a  more  thorough 
investigation  of  the  facts  and  equities,  and  in  perpetuating  at  the 
final  hearing,  or  in  case  of  injunction  pendente  lite,  .until  the  set- 
tlement of  the  legal  rights  of  the  parties  in  a  trial  at  law,  have 
been  discussed.  Presuming  that  the  respective  functions  of  in- 
terlocutory and  perpetual  injunctions  and  the  principles  under- 
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lying  the  jurisdiction  to  grant  a  temporary  as  well  as  to  perpetuate 
an  injunction  temporarily  granted  in  the  form  of  a  final  decree  in 
each  class  of  cases  are  fully  understood,  it  only  remains  to  dis- 
cuss the  rules  of  practice  of  general  application  in  making  this 
extraordinary  power  of  the  court  effective  and  beneficial  to  the 
complainant,  and  the  limitations  upon  the  exercise  of  that  power 
which  either  by  long  observance  have  become  established  principles 
or  been  given  statutory  expression,  with  a  view  of  preventing  op- 
pression and  injustice  to  defendants. 

§  1035.  Explanation  of  Terms.  —  To  those  who  are  not  already 
familiar  with  equity  practice,  or  whose  experience  and  reading 
have  been  confined  to  particular  jurisdictions  governed  by  local 
statutes,  the  use  of  some  of  the  various  terms  often  employed  in 
different  courts  to  express  the  same  idea  or  act,  and  retained 
herein,  may  cause  misapprehension  unless  explained.  Thus,  the 
word  "  continue  "  is  often  applied  to  the  action  of  a  court  in  an 
injunction  case  synonymously  with  the  word  "  perpetuate."  So 
it  is  frequently  said  that  a  bill  is  dismissed,  or  that  a  motion  for  a 
perpetual  injunction  is  denied,  or  that  the  relief  is  refused  upon 
final  hearing,  when  the  real  action  taken  by  the  court  was  the 
dissolution  of  a  temporary  or  preliminary  injunction  already 
granted. 

§  1036.  Same — What  constitutes  Dissolution.  — A  restraining 

order  issued  to  take  effect  "  until  hearing  of  the  whole  matter " 
is  dissolved  by  a  refusal,  at  the  hearing,  to  grant  an  injunction, 
notwithstanding  that  an  appeal  is  taken  from  such  refusal.1  And 
where  demurrers  are  sustained  to  that  portion  of  a  bill  on  the 
strength  of  which  a  temporary  injunction  has  been  issued,  and 
the  record  recites  that  "the  sufficiency  of  said  causes  of  de- 
murrer having  been  passed  upon  when  the  order  dissolving  the 
injunction  was  made  and  entered,"  the  injunction  will  be  consid- 
ered dissolved,  though  no  formal  order  of  dissolution  appears  of 
record.2  So  the  amendment  of  an  injunction  bill,  unless  allowed 
by  the  chancellor  without  prejudice  to  the  injunction,  displaces 
the  injunction ;  nor  does  the  allowance  of  an  amendment  by  the 
court,  which  the  complainant  could  have  made  as  of  right,  neces- 

1  Hicks  v.  Michael,  15  Cal.  107.  To  same  effect  Gardner  v.  Gardner,  87 
N.  Y.  14;  s.  c.  62  How.  (N.  Y.)  Pr.  265. 

1  Thomsen  v.  McCormick,  (111.)  26  N.  E.  373. 
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sarily  operate  a  continuance  of  the  injunction  until  answer.1 
On  the  same  principle,  the  dismissal  of  a  suit  for  want  of  prose- 
cution amounts  to  a  determination  that  a  temporary  injunction, 
issued  in  the  course  of  it,  was  improperly  granted,  and  the  same 
is  thereby  set  aside  and  discharged.2  And  an  order  striking  the 
case  from  the  docket,  acquiesced  in,  and  no  attempt  made  to  re* 
instate  the  case,  is  a  virtual  dissolution  of  the  injunction,8  as  is 
also  a  decree  authorizing  the  payment  of  money  in  the  hands  of 
a  party  to  the  suit  enjoined  from  paying  the  same.4  So  where  a 
statute  provided  that  the  court  must  vacate  an  injunction  when 
the  injury  enjoined  is  not  irreparable,  and  is  capable  of  being 
adequately  compensated  for  in  money,  it  was  held  that  no  dis- 
tinction is  made  between  injunctions  ad  interim  and  injunctions 
pendente  lite ;  that  the  indemnity  once  given  puts  an  end  to  an 
injunction  ad  interim  aud  to  the  motion  to  continue  it.5 

§  1037.  General  Principles  herein.  —  As  a  general  rule,  where 
a  bill  makes  a  case  for  an  injunction,  the  injunction  will  not  be 
dissolved  until  the  material  allegations  of  the  bill  are  denied  by 
answer.  If  the  answering  defendants  are  unable,  from  want  of 
knowledge,  to  deny  allegations  of  the  bill  which  are  material  to 
its  equity,  the  injunction  is  retained.  It  stands  on  the  case  made 
by  the  bill,  and  will  be  held  until  that  case  be  overcome ;  and 
that  the  only  defendant  who  can  answer  such  allegations  is  ab- 

1  Semmes  o.  Mayor,  etc.  of  Columbus,  19  Ga.  471.  Nor  will  the  unex- 
plained use  of  the  words  "  without  prejudice,"  in  a  judgment  dissolving  an  in- 
junction, convert  the  decree  into  a  mere  judgment  of  non-suit.  Porter  v. 
Morere,  30  La.  An.  Part  I.  230. 

*  Dowling  v.  Polack,  18  Cal.  625;  Loomis  t>.  Brown,  16  Barb.  (N.  Y.)  325. 
See  also  Phelps  v.  Foster,  18  111.  309.  A  verdict  for  the  defendant  in  an  equity 
cause,  under  the  law  of  Georgia,  does  not  dissolve  an  injunction  before  granted 
in  the  case.  Where  an  appeal  is  taken,  a  final  verdict  only  dissolves  such  in- 
junction. Neialer  v.  Smith,  2  Ga.  265.  An  injunction  may  be  dissolved  on 
the  coming  in  of  the  answer,  denying  the  equity  of  the  bill;  but  the  bill  should 
not  be  dismissed  in  such  case.  Beams  v.  Den  ham,  3  111.  (2  Scam.)  58;  Betti- 
son  v.  Jennings,  8  Ark.  287.    See  also  Fulgham  v.  Chevallier,  10  Tex.  518. 

1  Gold  v.  Johnson,  59  111.  62. 

4  Crook  v.  Turpin,  iO  B.  Mon.  (Ky.)  243. 

Waiver.  —  An  injunction  upon  a  sale  of  land,  —  Held,  to  be  waived  by  an 
agreement  of  the  parties  to  convey,  etc.,  and  the  liability  to  pay,  at  maturity, 
the  mortgage  notes  given  to  secure  the  deferred  payments,  to  be  unaffected  by 
the  injunction.    Chandler  v.  Wright,  16  Fla.  510. 

*  Metropolitan  Elevated  Ry.  Co.  v.  Manhattan  Elevated  Ry.  Co.,  11  Daly 
(N.  Y.)  367. 
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sent  from  the  state  is  no  ground  of  exception.1  On  the  other 
hand,  it  is  a  well  settled  rule  of  practice  that  a  defendant,  on 
complying  with  the  law,  may  have  the  injunction  set  aside  in 
every  case  where  its  dissolution  will  not  work  irreparable  injury 
to  the  plaintiff.3  But  although  an  injunction  may  have  been  im- 
prudently granted,  it  will  not  be  dissolved  when  it  is  plain,  from 
the  record,  that  the  party  would  be  entitled  to  the  writ  imme- 
diately.8 Mere  expediency  will  not,  however,  be  a  ground  for  con- 
tinuing an  injunction  against  a  banking  corporation  who  have 
made  out  upon  the  merits  a  plain  case  for  its  dissolution.4  And 
the  trivial  amount  of  damage  already  suffered  by  the  plaintiff  is 
no  reason  for  refusing  a  perpetual  injunction,  where,  without  it, 
the  adverse  use  might  ripen  into  a  right.5  But  a  defendant  will 
sometimes  be  entitled  to  have  the  injunction  dissolved  upon  a 
showing  that  the  plaintiff  has  been  himself  at  fault  with  respect 
to  the  subject-matter  of  the  application.9 

§  1038.  How  Questions  of  dissolving  or  continuing  raised  — 
General  Suggestions.  —  Where  under  the  statutes  or  practice  of 
the  court  an  injunction  may  be  granted  without  notice  to  de- 
fendant, and  is  so  granted,  the  latter  has  his  option  to  make  a 
motion  for  dissolution  based  upon  the  pleadings  and  other  papers 
on  file  at  any  time  after  the  filing  of  the  answer,  or  to  postpone 
such  issue  until  the  final  hearing.  If  the  latter  course  is  pur- 
sued, the  issue  is  tried  and  disposed  of  upon  all  the  equities  and 

1  Lines  v.  Spear,  9  N.  J.  Eq.  (4  Hals.)  154.  What  are  considered  sufficient 
grounds  for  continuing  an  injunction,  determined,  in  cases  depending  upon 
peculiar  and  unusual  circumstances.  Shell  man  v.  Scott,  R.  M.  Charlt.  (Ga.) 
380;  Merritt*.  Thompson,  3  E.  D.  Smith,  (N.  Y.)  283;  High  Schools,  etc. 
Co.  v.  Grier,  4  Jones  (N.  C.)  Eq.  132;  Jones  v.  Edwards,  Id.  257;  Slymonsv. 
Reid,  5  Id.  327;  Kilpatrick  v.  Harris,  Phill.  (N.  C.)  Eq.  222.  That  if  an 
injunction  is  special  in  its  nature,  it  will  be  continued,  if  necessary  to  protect 
the  rights  of  tfce  party  seeking  the  remedy,  until  the  trial,  see  Heilig  v. 
Stokes,  63  N.  C.  612. 

a  Jefferson,  etc.  R.  R.  Co.  v.  New  Orleans,  30  La.  An.  Part  II.  970. 

1  Savoie  p.  Thibodeaux,  28  La.  An.  169. 

4  Taylor  v.  Hutton,  43  Barb.  (N.  Y.)  195;  18  Abb.  Pr.  16. 

•  Corning  v.  Troy,  etc.  Factory,  34  Barb.  (N.  Y.)  485. 

6  Hill  v.  Averett,  27  Ala.  484.  In  this  case,  A.,  being  the  owner  of  a  ferry, 
and  having  opened  a  private  way  leading  from  it  into  the  public  road  on  one 
side  of  a  river,  B.,  who  owned  a  ferry  near  A.'s,  placed  an  obstruction  on  said 
road,  which  A.  filed  a  bill  to  have  abated,  etc.  It  appearing  from  the  answer 
of  B.  that  A.  had  been  resorting  to  unfair  means,  on  the  other  side  of  the  river, 
to  divert  the  travel  from  B.'s  ferry,  it  was  held  that  the  injunction  ought  to  be 
dissolved. 
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proofs  very  much  as  in  other  trials,  the  perpetuation  or  dissolu- 
tion of  the  injunction  becoming  a  part  of  the  decree  from  which 
an  appeal  lies.  But  where  dissolution  is  sought  upon  ad  interim 
motion,  the  court  will  not  usually  go  into  a  full  investigation  of 
the  rights  and  equities  in  dispute,  but  will  dispose  of  the  matter 
in  a  more  or  less  summary  manner  according  to  the  established 
practice  as  modified  and  supplemented  by  existing  statutes. 

§  1039.  Same  —  Motion  baaed  upon  Pleadings.  —  Motions  made 
before  the  final  hearing  are  usually  heard  upon  bill  and  answer. 
At  this  stage  all  allegations  in  the  complaint  not  denied  by  the 
answer  are  taken  as  true  j1  but  at  the  final  hearing  the  complain- 
ant must  establish  his  case,  and  all  his  allegations  then  not  proved 
are  taken  against  him.2  Upon  a  motion  to  dissolve  an  injunction 
based  solely  upon  the  bill  and  answer,  the  chancellor  confines 
himself  exclusively  to  the  consideration  of  the  case  or  combina- 
tion of  facts  set  forth  in  the  bill  out  of  which  the  equity  of  the  in- 
junction arises,  and  to  the  answer  of  the  defendant  to  those  facts, 
and  the  best  test  as  to  what  are  proper  averments  of  facts  in  the 
bill  or  answer  is  whether  they  are  such  matters  as  a  witness 
might  properly  be  called  on  to  prove,  or  the  truth  of  which  must 
be  established  by  evidence ;  if  not,  they  are  either  sheer  principles 
of  equity,  or  some  of  those  public  and  established  facts  of  which 
the  court  is  bound  to  take  judicial  notice  without  any  proof.8 
The  allowance  of  a  plea  which  either  constitutes  a  full  defence  to 
the  complainant's  whole  case  or  deprives  him  of  all  power  to  fur- 
ther prosecute  his  action,  will,  if  he  holds  an  injunction,  entitle  the 
defendant  to  its  dissolution  ;  but  a  motion  for  that  purpose  must 
be  made.4     But  no  motion  is  necessary  where  an  injunction  is 

1  Hutchins  t>.  Hope,  7  Gill,  (Md.)  119;  Young  v.  Grundy,  6  Cranch,  51. 

*  Hutchins  v.  Hope,  7  Gill.  (Md.)  119.  A  defendant  may  move  at  any 
time  to  dissolve  an  injunction  upon  answer.  Deklyn  v.  Davis,  Hopk.  (N.  Y.) 
135. 

8  Canal  Co.  v.  Railroad  Co.,  4  Gill  &  J.  (Md.)  1.  On  motion  to  dissolve 
an  injunction  on  bill  and  answer,  where  sufficient  equities  are  stated  in  the  bill, 
the  court  will  look  to  such  facts  of  the  answer  only  as  are  responsive  to  the 
bill.  Indian  River  Steamboat  Co.  v.  East  Coast  Transp.  Co.,  (Fla.)  10  So. 
480. 

4  Fulton  v.  Greacen,  44  N.  J.  Eq.  443;  15  A.  827.  Where  a  defendant  haa 
been  absolutely  enjoined  from  doing  certain  acts  until  a  further  order  of  the 
court,  and  he  is  also  required  to  show  cause  at  special  term  why  the  said  in- 
junction should  not  be  continued,  there  is  no  necessity  for  making  an  addi- 
tional order  to  continue  the  injunction.  Kelly  v.  Jerloman,  7  Robt  (N.  Y.) 
158. 
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granted  contrary  to  a  statute ;  the  party  is  entitled  to  summary 
relief,  and  will  not  be  put  to  his  motion  to  dissolve.1 

§  1040.  Discretionary  Power  of  Court  herein.  — The  continuance 
or  dissolution  of  an  injunction,  after  the  coming  in  of  the  answer, 
depends  upon  the  sound  discretion  of  the  court,  according  to  the 
nature  and  circumstances  of  the  case ; 2  and  its  exercise  will  not 
ordinarily  be  interfered  with  by  a  higher  court,  except  in  case  of 
palpable  error  or  abuse.8  But  the  dissolution  of  a  temporary  in- 
junction does  not  rest  in  the  discretion  of  the  nisi  prius  court 
when  it  appears  on  the  face  of  the  pleadings  that,  as  a  matter  of 
law,  the  injunction  should  be  dissolved,  the  question  involved  being 
the  validity  of  a  statute.4 

§  1041.  Same  —  Relative  Injury  to  and  Convenience  of  Parties.  — 
The  range  of  matters  which  the  court  may  consider  upon  the  mo- 
tion, without  actually  going  into  a  trial  of  the  merits  of  the  whole 
case,  is  necessarily  restricted  ;  but  it  may  give  much  weight  and 
importance  to  the  situation  of  the  parties  and  condition  of  the 
subject-matter  disclosed  by  the  bill  and  answer  and  affidavits  (if 
the  filing  of  affidavits  be  allowable),  and  even  though  the  equity 
of  the  bill  be  not  fully  answered,  yet,  if  the  continuation  of  the  in- 
junction is  a  material  injury  to  the  defendant,  and  its  dissolution 
is  no  present  injury  to  the  complainant,  and  cannot  prejudice  his 
right,  the  court  may,  in  its  discretion,  dissolve  it.6    Long  acqui- 

1  Marlatt  v.  Perrine,  17  N.  J.  Eq.  49. 

9  Edwards  v.  Banksmith,  3d  6a.  213;  Corn  wise  v.  Bourgura,  2  Ga.  Dec.  15; 
Upson  County  R.  R.  Co.  v.  Sharman,  37  Ga.  644;  Chetwood  v.  Brittain,  2  N.  J. 
Eq.  (1  Green)  439;  McKibbin  v.  Brown,  14  N.  J.  Eq.  (1  McCart.)  13;  Blossom 
0.  Van  Amringe,  Phill.  (N.  C.)  Eq.  133;  Buchanan  v.  Ford,  29  Ga.  490. 

*  White  v.  Nun  an,  60  Cal.  406;  Efford  v.  South  Pacific  Coast  R.  R.  Co.,  52 
Cal.  277;  Nelma  v.  Clark,  44  Ga.  617;  Jenkins  v.  Waller,  30  Va.  668  ;  Cottam 
v.  Currie,  42  La.  An.  875;  8  So.  600.  It  is  wholly  immaterial  on  a  motion  to 
dissolve  an  injunction  what  technical  inaccuracies  of  form  there  may  have  been 
in  the  order  of  the  judge  directing  the  injunction  to  issue.  Such  informalities 
would  be  no  reason  for  recalling  the  writ,  when  the  bill  shows  a  state  of  facts 
that  made  its  issue  essential  to  the  attainment  of  justice.  Beauchamp  v.  Super- 
visors of  Kankakee  County,  45  111.  274.  Injury  to  public  school  interests  held 
no  ground  for  dissolving  injunction  properly  granted.  Trustees  of  State  Nor- 
mal School  v.  Cooper,  (Pa.  Sup.)  24  A.  348. 

*  Burlington,  C.  R.  &  N.  Ry.  Co.  v.  Dey,  (Iowa)  48  N.  W.  98. 

*  Bechtel  v.  Carstake,  11  N.  J.  Eq.  (3  Stock.)  244;  Wooding  v.  Malone,  30 
Ga.  979 ;  Finger  v.  City  of  Kingston,  9  N.  Y.  S.  175.  That  the  continuance 
of  the  injunction  will  ruin  the  defendant's  business  is  a  point  for  considera- 
tion. Furman  v.  Clark,  11  N.  J.  Eq.  (3  Stock.)  135.  It  is  the  practice  in 
Maryland,  where  a  doubt  is  entertained  as  to  the  propriety  of  granting  an  in- 
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escence  of  complainant  in  the  doing  or  continuance  of  the  act 
complained  of  may  be  an  additional  reason,  in  connection  with  the 
disproportionate  detriment  which  would  result  to  defendant  from 
continuing  the  injunction,  for  dissolving  it.  Thus  where  the  affida- 
vits filed  in  support  of  a  motion  to  dissolve  the  injunction  showed 
that  defendants  owned  a  placer  mining  claim  in  a  gulch  above 
plaintiffs'  land,  on  which  defendants  had  a  right  to  dump  tailings ; 
that  defendants  had  been  engaged  in  digging  a  flume  on  plaintiffs9 
land  for  eighteen  months,  and  had  dug  it  for  a  distance  of  seven 
hundred  and  fifty  feet,  at  an  expense  of  fifteen  hundred  dollars, 
without  objection,  and  with  plaintiffs'  full  knowledge,  and  had  but 
twenty-eight  feet  farther  to  go  to  complete  the  flume,  when  the 
temporary  injunction  was  granted,  the  court,  in  view  of  the  prem- 
ises, held  that  it  was  not  an  abuse  of  discretion  to  dissolve  the 
injunction.1 

§  1042.  When  Defendant's  Solvency  considered.  —  Where  the 
sole  ground  upon  which  an  injunction  is  sought  is  the  irreparable 
nature  of  the  injury,  the  solvency  or  insolvency  of  the  defendant 
is  sometimes  important.  But  it  is  an  error  to  refuse  to  dissolve 
an  injunction  when  the  insolvency  of  a  party  on  which  the  equity 
of  the  case  largely  depends,  though  charged  positively  upon  knowl- 
edge and  belief  in  the  bill,  is  positively  denied  in  the  answer.1 
And  in  New  York  an   injunction   restraining  defendants  who 

junction,  or  where,  when  granted,  it  operates  in  restraint  of  public  commission- 
ers for  the  opening  of  a  road  or  the  like,  or  stops  or  embarrasses  the  operation  of 
a  large  manufacturing  establishment,  or  restrains  a  public  ferry,  and  in  other 
cases  of  a  peculiar  character,  to  appoint  a  very  early  day  for  hearing  the  mo- 
tiQn  for  a  dissolution  of  the  temporary  injunction,  and  that,  too,  with  or  with- 
out answer;  but  where  the  injunction,  by  the  defendant's  own  showing,  operates 
in  restraint  of  a  right  recently  acquired,  or  not  long  decidedly  and  exclusively 
enjoyed,  and  there  is  nothing  peculiar  in  the  case,  it  must,  as  in  other  cases 
where  individuals  only  are  restrained,  take  the  course  of  the  court.  William- 
son v.  Carnan,  1  Gill  &  J.  (Md.)  184.  See  also  Northern  Pacific  R.  R.  Co.  v. 
St.  Paul,  Minnesota,  etc.  R.  R.  Co.,  2  McCrary,  (C.  Ct)  644;  Pennsylvania  R. 
Co.  v.  Philadelphia  B.  L.  R.  Co.  (Pa.)  24  A.  210.  So  where  the  effect  of  the  dis- 
solution of  an  injunction  will  be  to  permit  the  defendants  to  proceed  at  law,  to 
enforce  their  claim  against  a  fund  in  controversy,  and  to  compel  the  holders  of 
the  fund,  in  order  to  protect  themselves  agaiust  loss  from  conflicting  claims,  to 
seek  the  aid  of  a  court  of  chancery,  the  injunction  will  be  retained.  Mosser 
v.  Pequest,  Min  Co.,  26  N.  J.  Eq.  200. 

i  Klein  v.  Davis.  (Mont.)  27  P.  611.  See  also  Baird  v.  Moses,  21  Ga.  249; 
Kell  v.  Briggs,  58  Iowa,  332. 

a  Powell  v.  Brown,  22  Ga.  275.  To  same  effect  Rainey  v.  Jones,  31  Ga. 
111. 
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are  perfectly  solvent  from  taking  possession  of  personal  prop- 
erty to  which  they  are  entitled  may  be  dissolved  upon  ex  parte 
affidavits.1  Where,  however,  the  denials  in  the  answer  are  not 
full  and  positive,  add  defendants  are  insolvent,  a  dissolution  of 
a  temporary  injunction  based  on  such  denials  should  not  be 
granted.2 

§1043.  Modifications.  —  Courts  of  equity  may  and  do  freely 
modify  their  orders  and  decrees  granting  and  perpetuating  pre- 
ventive relief  so  as  to  adapt  them  to  circumstances  and  conditions 
as  they  exist  or  arise.  Thus  where  the  defendant  had  driven 
piles  at  the  shore-line  in  front  of  complainant's  several  fishery, 
and  was  about  erecting  a  platform,  with  a  roof  over  it,  as  a  land- 
ing-place, it  was  held  that  a  preliminary  injunction  which  pro- 
hibited the  defendant  from  finishing  the  landing  should  be 
modified  so  as  to  allow  it  to  be  finished,  since  complainant's  right 
to  relief,  on  final  hearing,  would  not  be  prejudiced  thereby.8  And 
a  temporary  injunction  will  be  modified  so  as  to  allow  a  railroad 
company  to  complete  over  its  own  land  a  side-track  already  com- 
menced, and  to  use  the  same  until  a  final  adjudication  of  the 
cause,  this  side-track  not  touching  any  property  of  the  complain- 
ant, and  its  construction  and  use  being  more  likely  to  lessen  than 
increase  their  annoyance  or  damage  for  the  present.4    But  the 

1  National  Gas  Light  Co.  v.  O'Brien,  38  How.  (N.  Y.)  Pr.  271. 

9  Kinney  v.  Ensmenger,  87  Ala.  340;  6  So.  72. 

1  Hugg  v.  Fath,  37  N.  J.  Eq.  46.  The  sufficiency  of  the  answer  to  justify 
the  modification  of  an  injunction  to  restrain  a  suit,  and  requiring  several  claim- 
ants of  funds  to  interplead,  determined.  Milwaukee  v.  O' Sullivan,  25  Wis. 
666. 

4  Savannah,  A.  &  M.  Ry.  Co.  v.  Fort,  84  Ga.  300;  10  S.  E.  1014.  Mod- 
ification so  as  to  allow  inspection  of  property.  —  Plaintiff,  under  Rev.  St.  U.  S. 
2322,  which  gives  the  owner  of  a  vein  or  lode,  whose  apex  lies  upon  the  sur- 
face of  his  own  location,  the  right  to  follow  it  within  the  lands  of  others,  was 
mining  upon  lands  owned  by  defendants,  and  obtained  an  injunction,  pending 
litigation,  to  prevent  them  from  interfering  with  it.  On  motion  of  defendants, 
the  injunction  was  modified  so  as  to  allow  them  to  enter  and  inspect,  within 
the  compass  of  their  own  lands,  the  tunnels  and  galleries  of  plaintiff,  and  to 
prosecute  certain  development  work  therein,  in  order  to  obtain  a  knowledge  of 
the  character  and  identity  of  the  veins,  for  use  at  the  trial.  Held,  that,  not- 
withstanding the  statute  the  plaintiff  was  prima  facie  a  trespasser,  and  there  was 
no  abuse  of  discretion  in  making  the  modification.  Bluebird  Min.  Co.  v.  Mur- 
ray, 23  P.  1022 ;  0  Mont.  468.  On  application  of  third  party.  —  A  third  person,  no 
party  to  the  suit,  whose  rights  are  affected  by  the  injunction,  may  come  in  by 
petition  to  have  the  injunction  construed,  or  modified  so  as  to  preclude  all  risk 
of  violation  in  the  pursuit  of  rights  acquired  previous  to  its  issuance.  Speak 
v.  Ransom,  2  Tenn.  Ch.  210. 
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supreme  court,  on  appeal,  will  not  disturb  an  order  continuing  a 
preliminary  injunction  against  a  railroad  company,  where  the 
right  to  lav  a  railroad  longitudinally  upon  a  public  street  without 
express  legislative  authority,  the  right  to  obstruct  a  public  wharf 
by  a  railroad,  and  several  Federal  questions  relative  to  commerce 
and  the  obligation  of  a  contract,  are  involved,  and  vast  interests 
are  at  stake  which  will  be  best  subserved  by  waiting  till  the 
facts  can  be  more  fully  determined  on  final  hearing.1  So  where 
an  action  is  brought  to  restrain  a  city  from  discharging  more 
sewage  on  a  licensor's  land  than  he  had  consented  to  receive,  a 
judgment  restraining  the  city  from  connecting  another  sewer  with 
the  one  discharging  on  the  licensor's  land  is  too  broad,  since 
the  city  should  be  left  free  to  make  the  connection,  provided  it 
does  not  discharge  the  contents  on  the  licensor's  land,  and  the 
judgment  should  be  modified  so  as  to  permit  it  to  do  so.3  On  the 
same  principle  it  was  held  in  another  case  that  where  an  answer 
so  far  denies  the  equity  presented  by  a  bill  for  injunction  to  re- 
strain the  foreclosure  of  a  mortgage  as  to  justify  the  modification 
of  the  injunction  so  as  to  allow  defendant  to  proceed  witli  his  suit 
until  the  further  order  of  the  court,  he  should  be  permitted  to  do 
so,  as  he  proceeds  at  his  own  peril  as  to  costs,  and  his  proceed- 
ings may  be  contracted  or  stayed  at  any  stage,  should  it  appear 
equitable  to  interfere.8 

§  1044.    No  Modification  without  Adequate  Protection.  —  But  a 

restraining  order  should  never  be  modified  unless  it  is  made  to 
appear  that  the  complainant  will  enjoy  as  complete  protection  from 
injury  after  as  before  the  modification.  Accordingly  where  a  cor- 
poration was  enjoined  from  hydraulic  mining,  which  carried  debris 
down  a  river  upon  lands  below,  and  the  corporation  built  a  dam 

1  Pennsylvania  R.  Co.  v.  Philadelphia  BLR.  Co.,  (Pa.  Sup.)  24  A.  210. 

*  New  York  Centr.  &  H.  R.  R.  Co.  v.  City  of  Rochester,  (N.  Y.  App.)  28 
N.  E.  416.     See  also  Dunning  v.  Kelley,  46  N.  J.  Eq.  605;  22  A.  128. 

8  Grey  v.  Bowman,  (N.  J.)  13  A.  226.  In  an  action  by  an  abutting  land- 
owner to  restrain  an  elevated  railway  company  from  maintaining  and  operat- 
ing its  road  in  front  of  plaintiff's  premises,  a  provision  in  a  judgment  for 
plaintiff  for  the  payment  by  defendant  of  damages  in  avoidance  of  the  injunc- 
tion is  a  matter  of  favor,  and,  although  evidence  as  to  such  damage  has  been 
erroneously  admitted,  if  injury  of  a  substantial  character  is  shown,  the  court 
may,  instead  of  granting  a  new  trial,  so  modify  the  judgment  as  to  restrain  the 
defendants  from  maintaining  or  operating  their  road,  unless  within  a  reasona- 
ble time  after  notice  and  entry  of  judgment  they  proceed  to  condemn  the  appur- 
tenant easements,  and  acquire  title  thereto.  Blumenthal  v.  New  York  El.  R. 
Co.,  (Super.  N.  Y.)  17  N.  Y.  S.  481. 
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to  restrain  the  debris,  and  then  sought  a  modification  of  the  in- 
junction, and  expert  testimony  was  conflicting  on  the  question  of 
whether  the  dam  afforded  an  adequate  protection,  it  was  held  that, 
in  view  of  the  doubt,  the  injunction  should  not  be  modified.1  Nor 
will  an  injunction  obtained  by  the  makers  of  a  note  restraining 
the  creditor  and  holder  from  proceeding  on  their  judgments  be 
modified  for  the  purpose  of  enabling  the  holder  to  enforce  a  judg- 
ment against  an  indorser.2  Nor  should  any  modification  be  made 
on  a  motion  long  after  an  injunction  was  granted,  the  condition 
of  affairs  resulting  from  the  restraint  having  been  long  acquiesced 
in  by  the  defendant  and  others,  where  the  modification  sought 
would  cause  a  change  in  existing  relations  and  conditions.8 

§  1045.  Dissolution  in  Part. — An  injunction  may  be  partially 
dissolved  in  accordance  with  the  case  made  out  by  the  answer.4 
Thus,  where  a  temporary  injunction  has  been  granted  upon  a 
judgment  at  law,  and  upon  further  proceedings  the  party  who  has 
obtained  it  appears  to  be  entitled  to  a  sum  less  than  the  amount 
of  such  judgment,  the  injunction  should  be  dissolved  as  to  that 
amount,  and  perpetuated  as  to  the  residue.6  But  to  authorize 
such  partial  dissolution  or  a  requirement  that  the  complainant 
pay  a  portion  of  the  judgment  into  court,  as  a  condition  of  the 

1  Hart  v.  Liberty  Hill  Consolidated,  etc.  Co.,  27  Fed.  Rep.  788. 

«  Fitzgerald  v.  Elliot,  (N.  J.)  18  A.  579. 

1  Hatch  v.  Wallamet  Iron  Bridge  Co.,  27  Fed.  Rep.  673.  In  this  case  de- 
fendant was  finally  enjoined  from  building  a  bridge,  then  contemplated  and  in 
course  of  construction,  across  a  navigable  river  or  one  substantially  like  it. 
Several  years  afterwards,  in  view  of  recent  decisions,  he  petitioned  for  the  re- 
moval or  modification  of  the  injunction,  proposing  to  bridge  the  river,  but  by  a 
bridge  which  would  be  less  of  an  obstruction  to  navigation  than  the  former  one 
would  have  been.  It  was  held  that  the  court  was  without  jurisdiction  to  thus 
remove  or  modify  the  injunction;  that  the  question  of  whether,  under  the 
changed  circumstances,  the  court  should  enforce  its  decree,  could  be  raised  if 
defendant  should  be  proceeded  against,  in  case  he  should  go  on  with  his 
bridge. 

4  Edwards  v.  Perryman,  18  Ga.  374;  Martin  v.  Spier,  1  Hayw.  (N.  C.)  869. 
Where  part  only  of  the  defendants  apply  to  dissolve  an  injunction,  it  can  be 
dissolved  as  to  them  only.  Teller  v.  Van  Deuson,  8  Paige,  (N.  Y.)  33.  See 
Aleck  v.  Jackson,  (N.  J.  Ch.)  23  A.  76). 

•  Lyles  v.  Hatton,  6  Gill  &  J.  (Md.)  122;  8.  p.  Tapp  v.  Beverly,  1  Leigh, 
(Va.)  80.  But  where  a  plaintiff  has  no  equity  to  enjoin  the  enforcement  of  a 
part  of  a  judgment,  but,  for  the  purpose  of  obtaining  an  injunction  as  to  the 
whole,  alleges  a  ground  of  relief  which  is  false  in  fact,  and  relias  npon  it  alone, 
Held,  that  a  court  of  equity  will  dissolve  the  injunction  as  to  the  whole  of  the 
judgment.     Ward  *.  Smith,  5  Jones  (N.  C.)  Eq.  204. 
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continuance,  the  answer  should  show  explicitly  the  amount  which 
the  plaintiff  at  law  is  in  equity  entitled  to  receive.  If  this  is  not 
done,  and  there  is  no  danger  of  the  debt  being  lost  by  continuing 
the  injunction,  it  should  be  retained  until  the  final  hearing.1 

§  1046.  Reviving  and  reinstating.  —  The  controlling  power  of 
the  court  over  its  process  extends  to  reviving  and  reinstating  an 
injunction  which  has  been  inadvisedly  or  improperly  dissolved,  or 
where  change  in  the  circumstances  or  situation  of  the  parties 
renders  such  course  just  and  proper ;  and  where  a  temporary  in- 
junction has  been  granted  and  then  dissolved,  and  the  bill  remains 
on  file,  and  the  effuse  is  still  within  the  control  of  the  court,  it  is 
not  error,  on  rehearing  of  the  order  dissolving  the  injunction,  to 
vacate  that  order  and  reinstate  the  injunction  without  a  refiling  of 
the  bill,3  And  an  order  dissolving  a  preliminary  injunction  will 
be  reversed  by  the  supreme  court,  and  the  injunction  restored, 
without  regard  to  the  merits,  where,  on  a  dispute  between  the 
owners  and  lessees  of  a  mine,  it  appears  that  the  former  have 
taken  the  law  into  their  own  hands,  and  three  times  torn  up 
the  tramway  of  the  latter,  the  last  time  just  in  season  to  avoid 
the  injunction.8  But  where  an  order  dissolving  an  injunction  has 
been  affirmed  on  appeal,  a  motion  in  the  appellate  court  to  rein- 
state the  injunction  on  averments  proposed  to  be  inserted  in  the 
bill  in  order  to  give  it  equity  according  to  the  ruling  of  the  appel- 
late court,  will  be  denied.4 

§  1047.  Same  —  In  effect  a  New  Application.  —  After  an  injunc- 
tion has  been  dissolved,  a  motion  to  have  it  reinstated  on  new  evi- 

1  Maulden  v.  Armistead,  18  Ala.  600.  See  also  Bradford  v.  Allen,  Hard. 
(Ky.)l. 

2  Peck  v.  Spencer,  26  Fla.  23;  7  So.  642.  A  demurrer  to  a  bill  to  reinstate 
an  injunction  having  been  overruled  and  the  bill  sustained,  the  court  refused 
to  reinstate  the  injunction,  which  had  been  properly  dissolved.  Held,  no  error, 
where  the  questions  arising  from  the  allegations  of  the  bill  had  never  been 
presented  before  the  court  for  a  hearing.  Spencer  v.  Jones,  85  Va.  172;  7  S. 
£.  180. 

8  Appeal  of  Cooke,  (Pa.)  19  A.  944;  26  W.  N.  C.  185.  See  also  Beal  v. 
Gibson,  4  Hen.  &  M.  (Va.)  481  ;  Billingslea  t>.  Gilbert,  1  Bland,  (Md.)  566. 
The  supreme  court  of  New  York  can,  at  general  or  special  term,  revive  and 
continue  an  injunction  at  its  discretion,  in  all  proper  cases,  and  upon  such 
terms  as  to  security  and  otherwise  as  it  may  deem  just.  This,  however,  should 
be  done  upon  the  giving  of  a  new  undertaking  in  the  same  manner  as  upon 
the  granting  of  the  original  injunction.  Disbro  o.  Disbro,  37  How.  (N.  Y.)Pr. 
147;  Town  of  Guilford  p.  Cornell,  4  Abb.  (N.  Y.)  Pr.  220. 

*  Mack  v.  De  Bardelaben  C.  &  I.  Co.,  90  Ala.  396;  8  So.  150. 
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dence  adduced,  id  in  the  nature  of  an  original  application.1  And  a 
special  order  is  necessary  in  order  to  revive  an  injunction  which 
has  been  dissolved.  The  making  of  a  writ  of  error  operate  as  a 
supersedeas  will  not  have  the  effect  to  revive  it.8  The  rule  is  the 
same  notwithstanding  the  injunction  was  dissolved  by  consent  of 
the  complainant,  but  with  a  special  saving  of  his  equity  to  move 
for  its  renewal.  His  motion  to  reinstate  it  is  equivalent  to  an  ap- 
plication after  bill  and  answer  filed,  and  places  the  parties  in  the 
same  attitude,  as  to  facts  to  be  considered,  as  upon  a  motion  to 
dissolve  upon  the  coming  in  of  an  answer.8  Nor  will  an  injunc- 
tion after  having  been  dissolved  be  reinstated  on  petition  and 
affidavits  of  new  facts  discovered,  where  no  new  ground  is  stated 
in  the  petition  which  was  not  taken  in  the  bill.4  And  if  the  newly 
discovered  equity  could  have  been  made  available  on  the  first 
trial  by  the  use  of  ordinary  care  and  attention,  the  application 
should  be  refused.5 

§  1048.  Time  to  which  Motion  relates.  —  Although  a  motion  to 
dissolve  must  stand  or  fall  on  the  merits  of  plaintiffs  case  at  the 
time  the  injunction  was  granted,6  yet  the  dissolution  of  an  injunc- 
tion is  not  necessarily  an  adjudication  that  it  was  wrongfully  ob- 
tained.7 Though  an  injunction  has  been  improperly  granted  in 
the  first  instance,  if  it  has  been  allowed  to  stand  until  the  final 
hearing,  sufficient  equity  then  appearing,  it  is  not  error  then  to 
perpetuate  it.8    And  if  a  petition  to  enjoin  the  sale  of  land  pend- 

1  Gilliam  v.  Allen,  1  Rand.  (Va.)  444;  Webster  v.  Couch,  6  Id.  519;  Ogle 
p.  Dill,  55  Ind.  130. 

*  Biount  v.  Tomlin,  26  111.  531.  After  an  order  dissolving  an  injunction 
had  been  affirmed  on  appeal  to  the  chancellor,  and  an  appeal  had  been  taken 
to  the  court  of  errors,  the  vice-chancellor,  before  whom  the  bill  was  filed,  re- 
fused an  order  in  effect  reviving  the  injunction,  upon  proofs  merely  cumulative 
in  support  of  the  facts  in  issue  upon  the  dissolution  of  the  injunction,  and  be- 
fore the  closing  of  proofs  in  the  cause.     Tone  v.  Brace,  1  Clarke,  (N.  Y.)  503. 

8  State  v.  Northern  R.  R.  Co.,  18  Md.  193. 
4  Lowry  v.  McGee,  5  Yerg.  (Tenn.)  238. 

*  Larson  v.  Moore,  1  Tex.  22. 

6  New  Boston  Coal,  etc.  Co.  t>.  Pottsville  Water  Co.,  54  Pa.  St.  164.  On 
the  hearing  of  a  motion  to  dissolve  an  injunction,  new  grounds  for  the  injunc- 
tion, not  set  up  in  the  original  application,  should  not  be  considered.  Stockett 
v.  Johnson,  22  La.  An.  89.  Where  an  injunction  is  granted  upon  an  insuffi- 
cient petition,  an  amended  petition,  which  does  rot  show  that  the  facts  alleged 
were  true  at  the  time  of  the  filing  of  the  original  petition,  will  not  prevent  its 
dissolution  upon  motion.     Frazer  v.  Benton,  24  Kan.  203. 

7  Butchers'  Union  &  Slaughter-House  Co.  r.  Howell,  37  La.  An.  280. 

8  Clark  v.  Young,  2  B.  Hon.  57.     See  also  Delafield  v.  Commercial  Tel. 

VOL.  II.  —  6 


850  PROCEDURE.  [PART    I. 

ing  suit  by  the  petitioner  contain  averments  sufficient  if  estab- 
lished on  the  final  hearing  to  entitle  him  to  relief,  or  can  be 
amended  so  as  to  state  a  good  cause,  the  court  should  not  dismiss 
the  petition,  but  should  retain  the  original  cause.1 

§  1049.  Range  of  Inquiry  upon  the  Motion.  —  Upon  a  motion  to 
dissolve  an  injunction,  upon  the  coming  in  of  the  answer,  it  is  not 
proper  to  decree  that  the  injunction  be  made  perpetual,  in  whole 
or  in  part.2  But  in  one  case  where  it  was  alleged  in  a  bill  that 
the  complainant,  who  was  old  and  ignorant,  had  been  induced  by 
fears  of  prosecution  to  transfer  at  half  their  value  bonds  and  other 
property  to  the  defendants,  it  was  held  that  upon  motion  to  dis- 
solve an  injunction  against  the  collection  of  the  notes,  it  was 
proper  for  the  court  to  look  into  the  whole  case.8  As  a  general 
rule,  however,  where  a  hearing  in  equity  is  had  upon  ad  interim 
motion  to  dissolve  an  injunction,  although  the  merits  of  the  en- 
tire controversy  may  be  involved,  the  decision  of  the  court  is  not 
usually  final  upon  the  merits.4    And  a  motion  to  dissolve  an  in- 

Co.,  3  N.  Y.  S.  921 ;  22  Abb.  (N.  Cas.)  450.  In  this  case  a  mandatory  prelimi- 
nary injunction  had  been  granted  against  a  telegraph  company  engaged  in 
supplying  market  reports  to  subscribers,  ordering  it  to  refrain  from  neglecting 
to  furnish  reports  because  of  an  alleged  improper  use  of  a  •*  ticker,"  and  en- 
joining it  from  removing  its  instruments.  The  subscriber  desiring  to  remove 
to  a  new  place  of  business,  a  new  contract  was  entered  into,  materially  modi- 
fying the  terms  of  subscription,  and  the  injunction  was  modified  to  cover  the 
new  place  of  business.  The  contract  having  been  terminated  by  plaintiff,  the 
court,  on  defendant's  motion  and  plaintiff's  consent,  vacated  the  injunctions, 
44  without  prejudice  to  plaintiff's  rights  on  the  trial,  and  without  deciding  that 
the  plaintiff  was  not  originally  entitled  to  the  injunction."  Defendant,  by  a 
supplemental  answer,  set  up  the  termination  of  the  contract  and  vacation  of 
the  preliminary  injunction.  On  the  trial,  plaintiff  admitted  the  facts  alleged 
in  the  supplemental  answer,  and  on  defendant's  motion  the  complaint  was 
dismissed  with  costs.  It  was  held  that  defendant  was  not  entitled  to  have 
the  cause  reopened  for  an  order  of  reference  to  determine  whether  plaintiff 
was  originally  entitled  to  the  injunction. 

1  Washington  County  v.  Schultz,  63  Tex.  32. 

•  McReynolds  v.  Harshaw,  2  Ired.  (N.  C.)  Eq.  29. 

8  Key  v.  Dobson,  Phill.  (N.  C.)  Eq.  170.  See  also  Davis  v.  Hart,  66  Miss. 
642 ;  6  So.  318.  On  an  application  to  continue  a  temporary  injunction  under 
N.  Y.  Code  of  Procedure,  §  120,  the  court  will  inquire  into  the  question 
whether  they  have  power  to  grant  the  relief  demanded.  Hartt  v.  Harvey,  32 
Barb.  (N.  Y.)  55;  10  Abb.  Pr.  321?  19  How.  Pr.  245.  Where  there  is  a 
motion  to  continue  an  injunction,  and  at  the  same  time  the  death  of  the 
defendant  is  suggested,  the  question  of  the  death  will  be  tried  instanter. 
Thompson  v.  Allen,  2  Hayw.  (N.  C.)  237. 

4  Simrall  v.  Grant,  79  Ky.  435.    An  issue,  raised  by  the  answer,  as  to 
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junction  for  want  of  jurisdiction  in  the  court  issuing  it  is  not  the 
proper  remedy,  as  the  motion  can  only  be  founded  on  want  of 
equity  apparent  on  the  face  of  the  bill.1 

§  1050.  How  far  Injunction  pendente  lite  perpetuated.  —  An 
injunction  granted  to  protect  the  rights  of  a  party  pending  an 
action  at  law  or  in  equity  involving  such  rights,  should  not  be 
continued  after  a  decision  in  the  action  adverse  to  the  petition. 
Thus,  where  plaintiffs  asserted  their  right  to  certain  mining 
claims,  and  complained  of  defendants'  unlawful  intrusion  therein, 
and  injunction  was  granted  restraining  certain  acts  of  trespass 
done  and  threatened  by  defendants,  it  was  held  that  the  injunc- 
tion was  in  aid  of  the  suit,  and  could  not  be  continued  after  a 
verdict  had  been  rendered  in  the  suit  for  the  defendants.2  Nor 
will  an  injunction  to  stay  waste,  pending  an  ejectment  suit,  be 
continued  where  the  defendant  is  in  possession  claiming  adversely, 
especially  if  there  has  been  needless  delay  in  the  prosecution  of 
the  ejectment.8  But  where  an  injunction  has  been  issued  to  pre- 
vent the  completion  of  the  levy  of  an  execution  against  one  charged 
as  trustee  upon  default,  the  case  will  be  retained,  after  a  new  trial 
has  been  granted  the  trustee,  for  the  purpose  of  controlling  the 
litigation  and  of  determining  the  ultimate  question  of  costs.4  And 
if  a  case  be  retained  in  a  court  of  equity  for  final  relief,  and  the 
complainant  is  the  defendant  in  an  action  at  law  in  regard  to  the 
same  subject-matter  at  the  same  time,  an  injunction  granted  to 
stay  the  proceedings  at  law  will  be  continued  until  the  case  is 
settled  in  equity.6  On  like  principles,  and  with  a  view  to  prevent- 
ing circuity  of  action  and  necessity  of  making  a  new  application, 
an  injunction  to  restrain  the  defendant  from  selling  under  a 
mortgage  was  retained,  after  the  grounds  on  which  it  was  granted 
were  removed,  until  an  action  at  law,  brought  by  the  plaintiff 
against  the  defendant,  on  the  covenant  of   seizin  in  a  deed  of 

whether  the  original  debt  remains  unsatisfied,  can  be  determined  only  by  evi- 
dence, and  is  not  available  on  motion  to  dissolve  the  injunction  on  the  denials 
in  the  answer.     Boiling  v.  Roman,  (Ala.)  10  So.  553. 

1  East  &  West  R.  R.  Co.  v.  East  Tennessee,  Virginia,  etc.  Ry.  Co.,  75  Ala. 
275. 

*  Brennan  v.  Gaston,  17  Cal.  872. 

•  Higgins  v.  Woodward,  Hopk.  (N.  Y.)  342. 

*  Nashua,  etc.  R.  R.  v.  Simpson,  35  N.  H.  286.  See  Georgia  r.  Brailsford, 
2  Dal.  415. 

•  Mnlford  v.  Bo  wen,  9  N.  J.  Eq.  (1  Stock.)  797. 
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the  premises  given  by  the  defendant  to  the  plaintiff,  should  be 
decided.1 

§  1051.  Same  —  Upon  Answer  to  BUI  of  Discovery. — An  in- 
junction granted  upon  a  mere  bill  of  discovery,  in  aid  of  a  defence 
a$  law,  will  be  dissolved  of  course  as  soon  as  the  answer  is  per- 
fected, whether  the  charges  in  the  bill  are  admitted  or  denied.8 
But  this  rule  does  not  apply  to  a  case  where  a  bill  is  filed  for  relief 
and  discovery  incidental  to  the  granting  thereof.3 

§  1052.  Removal  of  Cause  of  Complaint  pending  Suit.  —  Where 
the  relief  sought  is  purely  preventive,  a  court  of  equity  will  not 
continue  or  make  perpetual  an  injunction,  after  the  cause  for 
which  it  was  granted  has  been  removed,  and  danger  to  the  rights 
of  the  plaintiff  no  longer  exists  ; 4  and  an  injunction  may  always 
be  vacated  on  motion  when  the  reasons  for  granting  it  have  ceased 
to  exist.5  Accordingly,  it  was  held  that  an  injunction  against  the 
sale  of  land  under  a  mortgage,  to  secure  the  purchase  money, 
granted  on  the  ground  that  the  vendee  had  just  reason  to  fear 
disquiet  of  his  possession,  should  be  dissolved  where  the  reason  to 
fear  disquiet  had  been  removed.6 

§  1053.  The  Proper  Time  and  Plaoe  for  Motion  to  dissolve.  — 
Generally  an  injunction  properly  granted  should  not  be  dissolved 
until  the  answer  of  all  the  defendants  has  come  in;7  this  rule  is, 

1  Tillon  v.  Sharpsteen,  5  Johns.  (N.  Y.)  Ch.  260. 

8  King  v.  Clark,  3  Paige,  (N.  Y.)  76 

*  Hen  wood  v.  Jarvis,  27  N.  J.  Eq.  247;  Brown  v.  Edsall,  9  N.  J.  Eq. 
(1  Stock.)  256. 

4  Wiswell  v.  First  Cong.  Church,  14  Ohio  St.  31 ;  Delger  v.  Johnson,  44 
Cal.  182. 

6  Wetmore  v.  Law,  34  Barb.  (N.  Y.)  515;  Lowe  t>.  Warren  Canal  Co., 
Wright,  (Ohio)  616. 

6  Thibodeau  v.  Thibodeau,  18  La.  An.  609.  But  where  the  petition  upon 
which  a  temporary  injunction  was  granted  against  town  officers,  under  Maine 
Public  Laws,  1864,  c.  239,  section  1,  ran  against  the  selectmen,  collector,  and 
treasurer,  as  officials,  and  their  names  were  inserted  in  the  prayer  of  the  bill 
as  parties  respondent,  npon  whom  service  was  made,  —  Held,  that  such  in- 
junction would  not  be  dissolved  as  to  the  particular  respondents,  by  their 
ceasing  to  hold  the  respective  offices  named.    Clark  v.  War  dwell,  55  Me.  61. 

7  Heyl  r.  Philadelphia,  10  Phila.  (Pa.)  112.  Where  A.  and  B.  occupied 
certain  of  the  Kansas  Indian  Trust  Lauds,  had  put  improvements  thereon  and 
claimed  the  right  to  purchase,  and  A.  obtained  a  temporary  injunction  to  re- 
strain B.  from  interfering  with  his  right  of  possession,  —  Held,  that  the  court, 
upon  B.'s  motion  to  dissolve  the  injunction,  heard  before  an  answer  was  filed, 
might  modify  the  order  of  injunction  by  an  order  restraining  A.  from  inter- 
fering with  B.'s  improvements.    Downing  i\  Reeves,  24  Kan.  167. 


CHAP.  XXVII.]      DISSOLVING,  MODIFYING,  AND  REINSTATING.  853 

however,  subject  to  modification  and  discretion.  Where  there  are 
more  defendants  than  one,  if  the  defendant  on  whom  the  grava- 
men rests,  to  whom  the  facts  charged  are  better  known  than  to 
the  other  defendants,  and  within  whose  knowledge  the  facts  must 
be,  if  they  exist  at  all,  has  fully  answered  the  bill,  the  injunction 
may  usually  be  dissolved  by  the  chancellor,  in  vacation,  upon  such 
answer,  without  waiting  for  the  answers  of  the  other  defendants.1 
The  general  principle  governing  herein  is  that  where  a  case  is  not 
likely  to  stand  differently  at  the  final  hearing,  a  motion  to  dissolve 
an  injunction  should  be  considered  and  disposed  of  on  its  merits, 
rather  than  that  the  injunction  should  be  continued  until  such 
hearing,  even  if  its  maintenance  then  should  be  doubtful.2  But 
it  is  error  to  dissolve  an  injunction  where  the  facts  charged  in  the 
bill,  if  true,  are  sufficient  to  sustain  the  injunction,  unless  an  an- 
swer has  been  filed  denying  the  facts  charged.8  And  though  an 
injunction  be  not  absolutely  necessary  to  prevent  a  threatened 
wrong,  yet  where  the  bill  has  been  pending  for  several  terms, 
with  no  demurrer  filed  thereto  by  the  defendants,  a  motion  to  dis- 
miss ought  to  be  denied,  the  relief  sought,  or  some  of  it,  being 
such  as  the  court  has  power  to  grant  on  the  facts,  equitable  and 
legal,  alleged  in  the  bill.4 

§  1054.  Power  of  Judge  to  dissolve  in  Vacation  and  at  Chamber. 
A  circuit  judge  can  dissolve  in  vacation  an  injunction  ordered 
by  him  in  vacation,  by  virtue  of  the  implied  authority  contained 

1  School  Commissioners  v.  Putnam,  44  Ala.  506 ;  Garrett  c.  Lynch,  Id. 
683.     See  also  Hayzlett  v.  McMillan,  11  W.  Va.  464. 

*  Wells  v.  Vermont  R.  R.  Co.,  14  Blatch.  426.  A  motion  to  vacate  an  in- 
junction, if  made  after  the  argument  but  before  the  decision,  upon  a  motion 
to  continue  the  injunction,  is  made  "  upon  the  hearing"  of  the  motion  to  con- 
tinue, within  the  meaning  of  the  statute.  Metropolitan  Elevated  Ry.  Co.  v. 
Manhattan  Elevated  Ry.  Co.,  11  Daly,  (N.  Y.)  367. 

»  Peterson  p.  Parriott,  4  W.  Va.  42. 

4  Atkinson  v.  Orr,  83  6a.  34;  9  8.  E.  787.  Where  a  preliminary  injunc- 
tion, restraining  the  infringement  of  a  patent,  has  been  allowed  to  stand  for 
three  years,  and  it  is  within  the  power  of  the  parties  to  bring  the  cause  to 
final  hearing,  the  court  will  allow  the  injunction  to  remain  until  such  hearing, 
and  will  deny  a  motion  to  dissolve  it,  which  is  made  on  the  ground  that  the 
invention  of  the  patent  in  controversy  was  described  in  a  prior  patent  to  the 
same  inventor,  and  that  a  certain  authority  was  not  before  the  court  when 
the  injunction  was  granted.  Holmes  Electric  Protective  Co.  v.  Metropolitan 
Burglar  Alarm  Co.,  31  F.  562.  As  to  delay  in  making  motion  as  reason  for 
denying  it,  see  also  Florence  Sewing  Machine  Co.  v.  Baker  S.  M.  Co.,  110 
Mass.  1. 
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in  the  express  statutory  power  given  him  to  grant  injunctions 
during  vacation.1  But  unless  the  necessity  is  so  urgent  as  to 
require  immediate  action,  an  injunction  will  not  be  modified, 
changed,  or  set  aside,  except  by  the  judge  who  granted  it.3  And 
a  constitutional  provision  granting  to  the  supreme  court  appellate 
jurisdiction  only  in  cases  of  chancery,  and  the  right  to  correct 
errors  at  law,  also  the  power  to  issue  writs  of  injunction,  etc., 
gives  such  court  no  power  to  dissolve  an  injunction  granted  by  an 
inferior  court.8  Where,  however,  one  circuit  judge  has  issued  a 
temporary  injunction  restraining  the  levy  of  a  township  tax  until 
further  orders  of  the  court,  with  leave  to  other  persons  interested 
to  become  parties  and  move  for  a  dissolution  thereof,  another  cir- 
cuit judge  has  jurisdiction  to  dissolve  the  injunction  upon  motion 
of  such  new  party.  This  would  not  be  a  review  and  reversal  by 
one  circuit  judge  of  the  acts  of  his  predecessor.4 

§  1055.  Bond  from  Defendant  as  Condition  of  Dissolution.  — In 
Louisiana  an  injunction  may  always  be  dissolved  by  giving  a  bond 
where  the  injury  restrained  may  be  compensated  by  damages.6 
In  New  York,  under  a  statute,  any  court  having  power  to  grant 
an  injunction  has  power,  pending  an  appeal  from  its  judgment 
enjoining  defendant  from  doing  certain  acts,  to  suspend  the 

1  Sanders  v.  Plunkett,  40  Ark.  507,  holding  also  that  the  order  of  a 
chancellor  at  chambers  dissolving  an  injunction  is  sued  by  him  in  vacation,  is 
interlocutory,  and  cannot  be  quashed  by  the  supreme  court  on  certiorari,  nor 
appealed  from  until  final  judgment  in  the  circuit  court.  To  same  effect  Foote 
v.  Forbes,  25  Kan.  59. 

a  Klein  t>.  Fleetford,  35  F.  98. 

8  State  v.  Westmoreland,  29  S.  C.  1;  7  S.  £.  256.  See  also  Sanders  v. 
Plunkett,  40  Ark.  507. 

*  Bouknight  v.  Davis,  33  S.  C.  410;  12  S.  E.  96.  Where  a  circuit  judge 
who  granted  an  injunction  overruled  a  motion  to  dissolve,  with  leave  to  renew 
the  same  in  the  district  court  where  the  main  cause  was  pending,  —  Held,  that 
this  renewal  was  not  another  motion,  under  Iowa  Code,  3402,  permitting  but 
one  motion  to  dissolve.  Carrothers  v.  Newton  Mineral  Spring  Co.,  61  Iowa 
681. 

5  State  v.  Deballion,  37  La.  An.  110.  The  release  of  an  injunction,  by  bond, 
is  a  matter  confided  to  the  discretion  of  the  lower  court.  State  r.  Judge  of 
Superior  Ct,  29  La.  An.  360.  But  under  La.  Code,  art.  307,  providing  that 
44  whenever  the  act  prohibited  by  the  injunction  is  not  such  as  may  work  an  ir- 
reparable injury,  the  court  may,  in  their  discretion,  dissolve  the  same,  pro- 
vided," a  bond  given,  etc.,  —  on  trial  of  a  motion  to  dissolve,  evidence  that 
would  establish  a  justification  of  the  act  is  inadmissible;  it  must  be  deferred 
to  the  trial  on  the  merits.  New  Orleans  Water  Works  Co.  v.  Oser,  36  La. 
An.  918. 
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operation  of  the  judgment  during  the  appeal,  upon  defendant's 
giving  security  for  the  damages  which  may  result;1  and  in  an 
action  to  enjoin  defendants  from  interfering  with  a  party-wall 
on  the  line  between  their  premises  and  those  of  plaintiffs,  a  pre- 
liminary injunction  is  properly  vacated  where  there  is  a  decided 
dispute  as  to  the  facts,  which  can  only  be  settled  by  a  trial,  and 
plaintiff  is  fully  indemnified  by  bond  against  loss  from  any  in- 
fringement of  bis  rights.2  Under  such  statute  plaintiff's  oath  is 
not  conclusive  upon  the  point  of  irreparable  injury  to  result  from 
the  act  against  which  the  injunction  is  sought,  so  as  to  deprive  the 
judge  of  all  discretion  in  dissolving  the  injunction  on  bond.8  But 
under  the  New  York  statute  requiring  the  court  to  vacate  an  in- 
junction on  the  execution  of  an  undertaking  where  the  injury  is 
not  irreparable,  an  injunction  will  not  be  vacated  where  the  right 
is  clear ;  as,  for  instance,  where  a  horse-railroad  track  has  been 
laid  without  authority  through  a  street,  the  fee  of  which  is  in  an 
abutter.4 

1  Genet  v.  Delaware  &  H.  Canal  Co.,  113  N.  Y.  472;  21  N.  £.  390; 
Dexter  v.  Ohlander,  (Ala.)  10  So.  527.  An  injunction  to  restrain  a  police 
jury  from  building  a  jail  will  be  dissolved  on  defendant's  filing  a  bond;  the 
apprehended  injury  being  compensable  in  money.  Lattier  v.  Abney,  (La.) 
10  So.  360.  Requiring  payment  of  sum  due.  —  An  injunction  restraining  de- 
fendant from  manufacturing  bicycles  for  any  person  other  than  plaintiff  on 
plaintiff's  claim  of  the  exclusive  product  of  defendant's  factory,  ordered  that 
if  the  parties  should  not  be  able  to  agree  on  the  amount  due  under  the  contract 
from  plaintiff  to  defendant  for  bicycles  already  manufactured,  it  should  be  re- 
ferred to  V.,  to  ascertain,  report,  etc.,  and  plaintiff  should  pay  the  amount 
found  due,  etc.  Held>  that  instead  of  such  provision  it  should  be  directed  that 
defendant  may  tender  the  bicycles  manufactured,  and,  on  a  refusal  of  plaintiff 
to  pay  the  amount  claimed  by  him,  might  apply  for  a  dissolution  of  the  in- 
junction, when  the  court,  as  a  condition  of  retaining  the  injunction,  would 
require  payment  of  the  sum  due.  Banker  &  Campbell  Co.  v.  Stiruson,  (Sup.) 
16  X.  Y.  S.  60. 

*  Wynkoop  r.  Van  Beuren,  11  N.  Y.  S.  379. 

8  Crescent  City  Live-Stock,  etc.  Co.  v.  Butchers'  Union,  etc.  Co.,  33  La. 
An.  930.  See  also  Robertson  v.  Walker,  51  Ala.  481.  An  injunction  by  a 
city  against  one's  carrying  on  a  business  until  the  license  tax  has  been  paid 
cannot  be  dissolved  on  bond.  New  Orleans  v.  Becker,  31  La.  An.  644.  An 
injunction  against  the  construction  of  a  street  railway  should  be  dissolved 
where  the  company  gives  a  sufficient  bond,  conditioned  to  pay  all  damages 
that  might  be  recovered  or  assessed  in  favor  of  plaintiff,  none  of  his  property 
being  sought  to  be  taken,  and  the  conflicting  evidence  making  it  doubtful  that 
it  would  be  damaged.     Fouche  v.  Rome  St.  R.  Co.,  84  Ga.  233;  10  S.  £.  726. 

4  Thayer  v.  Rochester  City,  etc.  R.  L.  R.  Co.,  15  Abb.  (N.  Y.)  N.  Cas.  52. 
Stipulation  and  bond.  —  Plaintiff,  a  telephone  company,  had  authority  to  string 
its  wires  along  certain  streets,  and  sued  to  restrain  defendant  from  operating 
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II.  Various  Grounds  of  Motion  to  dissolve. 


§  1056.  Answer  folly  denying. 

1057.  Same  —  Additional  Exceptions. 

1058.  Construction  and  Effect  of  Plead- 

ings on  Motion  to  dissolve. 

1059.  Effect  of  Answer  raising  Issue  of 

Title  or  denying  Legal  Right. 

1060.  Effect  of  Admissions  in  Answer. 

1061.  New  Matter  in  Answer  —  As  a 

General  Rule. 

1062.  Effect  of  Replication. 

1063.  Effect  of  Lack  of  or  Defective 

Verification. 

1064.  Exceptions  to  Answer. 


f  1065.  Where  Part  only  of  Defendants 
have  answered. 

1066.  Same  —  Nominal    Defendants  — 

Allegations   of    Collusion  and 
Fraud. 

1067.  For  want  of  Equity  in  Bill. 

1068.  Death  of  Parties. 

1069.  Failure  to  prosecute. 

1070.  Irregularities  in  granting. 

1071.  Same  Subject. 

1072.  Defective    Verification  of    Com- 

plaint. 

1073.  Dissolution  because  Second  Ap- 

plication. 


§  1056.  Answer  fully  denying.  —  As  to  the  effect  of  an  answer 
fully  and  explicitly  denying  all  the  allegations  of  the  bill  the 
authorities  are  not  entirely  consistent.  The  assertion  frequently 
met  with  in  the  decisions  that  upon  such  an  answer  being  pre- 
sented, it  becomes  the  duty  of  the  court  to  dissolve  the  injunction, 
cannot  be  said  to  establish  an  inflexible  rule  on  the  subject.  The 
authorities  are  very  numerous,  however,  which  declare  the  general 
rule.1    But  the  rule  at  most  is  not  imperative  that  a  temporary  in- 


its  electric  railway  on  the  same  streets  on  the  ground  that  it  interfered  with 
the  telephone  communication.  Upon  the  motion  for  an  injunction  pendente 
lite,  it  appeared  that  the  adoption  by  either  party  of  the  "metallic  circuit" 
would  obviate  the  electrical  interference  complained  of  by  plaintiff,  and  that 
it  would  be  much  cheaper  for  the  telephone  company  to  construct  it  thau  for 
the  railway.  Held,  that  an  order  granting  the  injunction  would  be  vacated, 
upon  defendant  stipulating  that  the  court  might  determine  on  the  trial  and 
adjudge  to  plaintiff  such  recovery  for  the  expense  and  damage  to  it  by  reason 
of  its  constructing  a  metallic  circuit  as  might  be  just  and  equitable,  and  upon 
defendant  giving  a  bond  for  payment  to  plaintiff  of  the  amount  awarded 
against  it.  Hudson  River  Tel.  Co.  v.  Watervliet  Turnpike  &  R.  Co.,  56  Hun, 
67;  9NY.S.  177. 

i  Withers  t>.  Dickey,  1  Stew.  (Ala.)  190;  Williams  v.  Berry,  3  Stew.  &  P. 
(Ala.)  285;  Brooks  t>.  Diaz,  35  Ala.  599;  Miller  v.  Bates,  35  Ala.  580; 
Saunders  v.  Cavett,  38  Ala.  51 ;  McClanahan  v.  Ware,  42  Ala.  381 ;  Yonge 
v.  Sheppard,  44  Ala.  315;  Morrison  v.  Coleman,  87  Ala.  655;  6  So.  374; 
Gardner  v.  Perkins,  9  Cal.  533;  Burnett  v.  Whites  ides,  13  Cal.  156;  Real 
del  Monte,  etc.  Mining  Co.  v.  Pond,  etc.  Mining  Co.,  23  Cal.  82;  Tuba, 
County  v.  Cloke,  79  Cal.  239;  21  P.  740;  Moore  r.  Ferrell,  1  Ga.  7;  Hemp- 
hill v.  Ruchersville  Bank,  3  Ga.  435 ;  Clark  r.  Cleghorn,  6  Ga.  220 ;  Jones 
v.  Joyner.  8  Ga.  562;  West  r.  Rouse,  14  Ga.  715:  Edmondson  v.  Jones,  19  Ga. 
19;  Boring  v.  Rollins,  20  Ga.  623;  Miller  v.  Maddox,  21  Ga.  327;  Alexander 
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junction  must  be  dissolved  in  all  cases  where  the  answer  fully  de- 
nies all  the  allegations  of  the  bill.  The  court  has  a  wide  latitude 
of  discretion,  and  if  the  continuance  of  the  injunction  will  proba- 
bly cause  less  injustice  aud  inconvenience  to  defendant  than  its  dis- 
solution will  to  complainant,  the  court  is  at  liberty  to  continue  it 
until  final  hearing.1    On  a  motion  to  dissolve  an  injunction,  every- 

v.  Markham,  25  Ga.  148;  Weaver  v.  Gamer,  28  Ga.  503 ;  Williams  v.  Garri- 
son, 29  Ga.  503;  Gravely  v.  Southerland,  29  Ga.  335;  Howard  v-  Marine  Bank, 
30  Ga.  841;  Thrasher  o.  Partee,  37  Ga.  392;  Douglas  ».  Thompson,  39  Ga. 
134;  Andersou  v.  Reed,  11  Iowa,  177;  Stevens  v.  Myers,  11  Iowa,  183;  Tay- 
lor v.  Dickinson,  15  Iowa,  483;  Case  v.  Green,  4  Ind.  526;  Harris  v.  Sangston, 

4  Md.  Ch.  394;  Washington  University  v.  Green,  1  Md.  Ch.  97;  Dorsey  v. 
Hagerstown  Bank,  17  Md.  408;  Colvin  v.  Warford,  17  Md.  433;  Hubbard  v. 
Mobray,  20  Md.  165 ;  Voshell  p.  Hynson,  26  Md.  83 ;  Attorney-General  v, 
Oakland  Co.,  Walk.  (Mich.)  90;  Caulfield  v.  Curry,  63  Mich.  594;  30  N.  W. 
191;  Pineo  o.  Heffelfinger,  29  Minn.  183;  Wooden  v.  Wooden,  3  N.J.  Eq. 
(2  Green)  429;  Hatch  v.  Daniels,  5  N.  J.  Eq.  (1  Hals.)  14;  Washer  v.  Brown, 

5  X.  J.  Eq.  (1  Hals.)  81;  Greenin  v.  Hoey,  9  N.  J.  Eq.  (1  Stock.)  137;  Mus- 
terton  v.  Barney,  11  N.  J.  Eq.  (3  Stock.)  26;  Kaighn  v.  Fuller,  14  N.  J.  Eq. 
(1  McCart.)  419;  Sufferu  v.  Butler,  18  N.  J.  Eq.  220;  Doolittle  ».  Jones,  15 
N.  J.  Eq.  (2  McCart.)  21 ;  Morris  Canal,  etc.  Co.  v.  Fagan,  18  N.  J.  Eq.  215; 
Marsh  man  v.  Conklin,  17  N.  J.  Eq.  282;  Winslow  v.  Hudson,  21  N.  J.  Eq. 
172;  Gould  v.  Jacobsohn,  18  How.  (N.  Y.)  Pr.  158;  Manhattan,  etc.  Co.  v. 
Barker,  18  How.  (N.  Y.)  Pr.  233;  Finnegan  v.  Lee,  18  How.  (N.  Y.)  Pr. 
186;  Kuntz  v.  C.  C.  White  Co.,  55  Hun,  609;  8  N.  Y.  S.  505;  Dyche  v.  Pat- 
ton,  3  Ired.  (N.  C.)  Eq.  295;  Miller  ».  Washburn,  3  Ired.  (N.  C.)  Eq.  191; 
Sharpe  v.  King,  3  Ired.  (N.  C.)  Eq.  402;  Lindsay  v.  Etheridge,  1  Dev.  &  B. 
(N.  C.)  L.  86;  Perkins  v.  Hollowell,  5  Ired.  (N.  C.)  Eq.  24;  Radcliff  v. 
Alpress,  3  Ired.  (N.  C.)  Eq.  556;  Walker  v.  Gurley,  83  N.  C.  429;  Cowles 
v.  Carter,  4  Ired.  (N.  C.)  Eq.  105;  Green  v.  Phillips,  6  Ired.  (N.  C.)  Eq. 
223;  Jones  v.  McKenzie,  6  Jones  (N.  C.)  Eq.  203;  Mims  v.  McLean,  6  Jones 
(N.  C.)  Eq.  200;  Wright  v.  Grist,  1  Busb.  (N.  C.)  Eq.  203;  Smith  ». 
Harkins,  3  Ired  (X.  C)  Eq.  613;  Appeal  of  New  Era  Life  Ass'n,  (Pa.)  2  A. 
59;  Machette  v.  Hodges,  1  Brews.  (Pa.)  313 ;  Levely  v.  Bristow,  12  Tex.  60; 
Hansborough  v.  Towns,  1  Tex.  58;  Coburn  v.  Cedar  Land  &  Cattle  Co.,  25 
Fed.  Rep.  791;  Poor  v.  Carle  ton,  3  Sumn.  70;  Spencer  v.  Jones,  85  Va.  172; 

7  S.  E.  180 ;  Rosset  ».  Greer,  3  W.  Va.  1 ;  Schaeffler  ».  Schwarting,  17  Wia. 
30;  Kane  v.  Caagrain,  69  Wis.  430;  34  N.  W.  241. 

1  Harrison  v.  Yerby,  87  Ala.  185;  6  So.  3;   Campbell  v.  Runyon,  (N.  J.) 

8  A.  298 ;  Mulock  v.  Mulock,  26  N.  J.  Eq.  461 ;  Murray  v.  Elston,  23  N  J.  Eq. 
127 ;  Camden,  etc.  R.  R.  Co.  v.  Stewart,  18  S.  J.  Eq.  489 ;  Firmstone  v.  De 
Camp,  17  N.  J.  Kq.  309 ;  James  v.  Lemly,  2  Ired.  (N.  C.)  Eq.  278;  Pargraves 
v.  Jones,  27  Ga.  233 ;  Allen  v.  Hawley,  6  Fla.  142 ;  Poor  v.  Carleton,  3  Sumn. 
70;  Linton  v.  Denham,  6  Fla.  533;  Scott  v.  Ames,  11  N.J.  Eq.  (3  Stock.)  261 } 
Dubois  v.  Budlong,  10  Bosw.  (N\  Y.)  700 ;  Carpenter  v.  Danforth,  19  Abb.  (N.  Y.) 
Pr.  225;  15  Abb.  Pr.  445;  Ryckman  v.  Coleman,  21  How.  (N.  Y.)  Pr.  404; 
Purnell  v.  Daniel,  8  Ired.  (N.  C.)  Eq.  9 ;  Troy  r.  Norment,  2  Jones  (N.  C.) 
Eq.  318. 
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thing  is  to  be  presumed  against  a  defendant  in  respect  to  every 
matter  which  he  could  answer  directly,  and  has  not ;  and  where 
the  equity  of  the  bill  is  not  denied,  but  a  new  equity  is  introduced 
to  repel,  or  avoid,  or  where  any  doubt  exists  in  the  mind  of  the 
court,  the  injunction  will  not  be  dissolved ; l  nor  where  the  com- 
plainant has  adduced  auxiliary  evidence  of  his  right;2  nor  where 
charges  of  fraud  are  made  and  not  fully  and  satisfactorily  denied 
in  the  answer,  since  an  exception  to  the  usual  practice  to  dissolve 
in  such  case  exists  where  fraud  is  the  gravamen  of  the  complaint.3 
Thus,  where  a  bill  alleged  that,  while  complainant  was  very  sick, 
and  did  not  understand  what  he  was  doing,  defendant,  his  son,  ob- 
tained a  conveyance  from  him,  upon  which  he  had  brought  eject- 
ment, and  asked  to  have  him  restrained  from  prosecuting  the 
action,  it  was  held  that,  contrary  to  the  usual  practice,  a  prelimi- 
nary injunction  should  not  be  dissolved  upon  the  coming  in  of  an 
answer  fully  responsive.4  The  reason  for  this  exception  is  that 
fraud  is  usually  established,  if  at  all,  by  an  aggregation  of  circum- 
stances, which,  separately  considered,  may  seem  to  be  of  slight 
importance,  and  which  may  become  satisfactory  only  by  the  light 
which  they  throw  upon  each  other ;  and  the  petition  and  answer 
do  not  ordinarily  sufficiently  reveal  the  case  to  the  court,  however 
full  and  satisfactory  the  denials  of  the  answer  may  be.6 

§  1057.  Same  —  Additional  Exceptions.  —  Where  enough  of  the 
bill  remains  unanswered  to  raise  a  probability  of  the  plaintiff's 
sustaining  his  claim,  an  injunction  issued  in  the  cause  will  not  be 
dissolved  before  the  hearing,  if  such  a  dissolution  might  render  a 
decree  for  the  plaintiff  unavailing.6    On  the  same  principle,  disso- 

1  Yonge  v.  McCormick,  6  Fla.  368 ;  Oro  Finor,  etc.  Co.  v.  Cullen,  1  Idaho 
Ty.  126;  Salmon  v.  Clagett,  3  Bland,  (Md.)  125;  Drury  v.  Roberts,  2  Md.  Ch. 
157;  Ferriday  v.  Selcer,  1  Freem.  (Miss.)  Ch.  258;  Cornelius  v.  Post,  0  N.  J. 
Eq.  (1  Stock.)  166 ;  Lyerly  v.  Wheeler,  3  Ired.  (N.  C)  Eq.  170 ;  Nelson  v.  Owen, 
Id.  175 ;  Monroe  v.  Mc  In  tire,  6  Id.  65 ;  Wilson  v.  Mace,  2  Jones  (N.  C)  Eq. 
5 ;  see  also  Jackson  v.  Jones,  25  Ga.  93 ;  Wooten  v.  Smith,  27  Id.  216. 

•  Orr  v.  Littlefield,  1  Woodb.  &  M.  13. 

1  Hayden  v.  Thrasher,  20  Fla.  715;  Frielander  v.  Ehren worth,  58  Tex.  350. 

•  Hartly  t>.  Hartly,  (N  J.)  4  A.  677. 

5  Stewart'v.  Johnston,  44  Iowa,  435. 

•  Sherill  v.  Ilarrell,  1  Ired.  (N  C.)  Eq.  194.  To  same  effect,  Frielander  t>. 
Ehren  worth,  58  Tex.  350.  Where  a  receiver  has  been  appointed  in  a  creditor's 
suit,  it  is  not  a  matter  of  course  to  dissolve  the  injunction,  upon  a  full  denial 
of  the  equity  of  the  bill,  if  th^re  is  good  reason  for  retaining  the  property  in 
the  hands  of  the  receiver.  Bank  of  Monroe  v.  Schermerhorn,  1  Clarke,  (N.  Y.) 
303. 
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lution  of  a  temporary  injunction  ought  not  to  be  granted  on  the 
coming  in  of  the  answer,  where  the  effect  would  be  to  put  the 
property  out  of  the  jurisdiction,  thus  amounting  to  a  decision  on 
the  merits  before  final  hearing ; 1  or  in  any  case  where  the  disso- 
lution would  deprive  the  party  holding  the  injunction  of  all  relief 
in  case  he  is  finally  successful,  or  subject  him  to  some  other 
irreparable  injury,  or  place  him  in  a  position  of  peculiar  hardship.2 
And  an  injunction  granted  on  notice,  and  after  hearing  upon  affi- 
davits on  both  sides,  and  especially  upon  the  affidavits  of  the  de- 
fendants themselves,  going  to  the  merits,  will  not  be  dissolved,  on 
the  answer  of  the  defendants.8  In  California,  under  code  provis- 
ions, it  is  held  that  in  an  action  to  restrain  the  sale  of  land  under 
execution  against  plaintiffs  grantor,  the  court  should  continue  the 
restraining  order  pending  final  determination,  and  it  is  an  abuse 
of  discretion  to  dissolve  it  upon  the  filing  of  an  answer  denying 
the  allegations  of  the  bill.4    It  will  be  noted  that  aside  from  stat- 

1  Owen  v.  Brien,  2  Tenn.  Ch.  295. 

*  Stilt  v.  Hilton,  30  N.  J.  Eq.  579.  Notwithstanding  the  answer  denies  all 
the  equities  of  the  complaint,  a  temporary  injunction  may  be  continued  where 
special  circumstances  render  it  just  and  expedient.  McCorkle  v.  Brem,  76  N.  C. 
407.  If  the  answer  leaves  any  of  the  equity  of  the  bill  open,  an  injunction 
which  does  not  interfere  with  the  possession,  but  only  with  the  sale  and  waste 
of  land,  will  not  be  removed.     Smith  v.  Bryan,  34  Ga.  53. 

*  Sinnickson  v.  Johnson,  3  N.  J.  Eq.  (2  Green)  374 ;  Snyder  v.  Seeman,  41 
N.J.  Eq.  405;  5  A.  637.  An  injunction  will  not  be  dissolved  before  final 
hearing,  if,  notwithstanding  a  denial  of  plaintiffs  equities  by  the  answer,  the 
court  believes,  from  the  circumstances,  that  it  is  quite  probable  that  plaintiff's 
allegations  will  prove  true.  Stees  v.  Kranz,  32  Minn.  313.  Under  the  N.  C. 
Code  practice,  a  special  injunction  will  not  necessarily  be  dissolved  pending  the 
controversy  because  the  answer  denies  the  allegations  of  the  complaint. 
Plaintiff  may  introduce  counter  affidavits.  Blackwell  Durham  Tobacco  Co.  v. 
McElwee,  94  N.  C.  425. 

4  Porter  v.  Jennings,  89Cal.  440;  26  P.  965,  holding  also  that  while  denials 
upon  information  and  belief,  authorized  by  Code  Civil  Proc.  Cal.  §  437,  are  suffi- 
cient to  raise  an  issue,  they  are  not  such  denials  as  will  justify  the  dissolution 
of  a  temporary  injunction  on  the  ground  that  the  bill  is  fully  denied  by  the 
answer. 

Corporate  Mortgage  —  Doubtful  Legality.  —  Where  a  corporation 
to  whom  a  mortgage  to  secure  money  loaned  at  seven  per  cent  had  been  given, 
the  money  having  been  advanced  in  the  shape  of  certificates  of  deposit  payable 
in  twenty  years  at  five  per  cent,  was  proceeded  against  and  enjoined  from  fore- 
closing the  mortgage  because  it  appeared  doubtful  whether  or  not  the  trans- 
action was  illegal,  the  court  refused  to  dissolve  the  injunction  on  the  coming  in 
of  the  answer,  but  allowed  the  corporation  to  file  a  cross  bill  to  compel  a  sale 
of  the  property.     Stoney  p.  American  Life  Ins.  Co.,  4  Edw.  (N.  T.)  332. 
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utory  provisions,  the  New  Jersey  courts  have  gone  farther  than 
perhaps  any  others  in  ignoring  the  general  rule. 

§  1058.  Construction  and  Effect  of  Pleadings  on  Motion  to  dis- 
solve. —  Upon  motion  to  dissolve  an  injunction  on  bill  and  answer, 
the  general  rule  is  that  the  court  is  confined  to  the  condition  of 
facts  stated  in  the  bill,  out  of  which  the  equity  arises,  and  the 
responses  of  the  defendants  to  these  facts.  If  the  equity  is 
attempted  to  be  discharged  or  obviated  by  new  and  distinct  facts, 
the  defendant  holds  the  affirmative  in  respect  to  them,  and  gets 
no  benefit  from  them  until  admitted  by  the  complainant,  or 
proved.  Such  facts  are  not  to  have  weight  in  favor  of,  or  to  be 
accepted  as  true  against,  the  complainant,  on  the  hearing  of  the 
motion.1  In  order  to  warrant  a  dissolution  of  the  injunction  upon 
bill  and  answer,  it  is  necessary  that  the  answer  should  deny  mate- 
rial allegations  with  the  same  clearness  and  certainty  as  they  are 
charged,2  and  if  the  answer  neither  admits  nor  denies  the  allega- 
tions of  the  bill,  they  are  to  be  taken  as  true.8  Nor  does  a  bare 
denial  in  an  answer  that  the  complainant  has  suffered  any  damage 
carry  any  weight  on  a  motion  to  dissolve,  it  being  the  denial  of  a 
mere  prima  facie  legal  conclusion ; 4  nor  can  new  matters  of  de- 
fence set  up  in  the  answer  dissolve  the  injunction,  if  denied  by  a 

1  Richardson  v.  Lightcap,  52  Miss*.  508. 

*  Buckner  t>.  Bierne,  17  Miss.  (9  Smed.  &  M.)  304.  The  allegations  of  the 
complaint  and  answer,  iu  an  action  to  enjoin  the  construction  of  a  bridge  across 
navigable  waters,  construed ;  and  the  latter  held  to  meet  the  whole  equity 
of  the  former.  Hazard  v.  Hudson  River  Bridge  Co.,  27  How.  (N.  T.)  Pr. 
296. 

*  Young  p.  Grundy,  6  Cranch,  51 ;  Cromise  v.  Clarke,  4  Md.  Ch.  403 ;  Wil- 
son p.  Hendricks,  1  Jones  (N.  C.)  Eq.  295;  Randolph  v.  Randolph,  6  Rand. 
(Va.)  194 ;  G  rims  tone  v.  Carter,  3  Paige,  (N.  Y.)  421 ;  Pledger  v.  McCauley,  25 
Ga.  46 ;  McGinnis  v.  Inferior  Court,  30  Id.  47 ;  Johnson  v.  Wide  West,  etc. 
Co.,  22  Cal.  479  ;  Gelston  v.  Rullman,  15  Md.  260;  Rich  v.  Thomas,  4  Jones 
(N.  C.)  Eq.  71.  An  injunction  granted  upon  bill,  answer,  and  evidence,  taken 
by  commission,  will  not  be  dissolved  if  the  bill  shows  sufficient  equity,  not  de- 
nied by  the  answer,  to  support  the  injunction.  Hamilton  p.  Whitridge,  11 
Md.  128.  An  injunction  against  two  defendants  will  not  be  dissolved  if,  con- 
struing their  answers  and  the  bill  together,  the  allegations  of  the  bill  are  prima 
facie  maintained.  Hammett  p.  Christie,  21  Ga.  251.  A  motion  to  dissolve  a 
temporary  injunction,  like  a  demurrer,  operates  as  an  admission  of  all  the 
allegations  of  the  bill  which  are  relied  upon  as  entitling  the  complainants  to 
the  injunction  asked  for.  Titus  v.  Mabee,  25  111.  257 ;  Schwaz  i>.  Sears.  Harr. 
(Mich.)  440;  Ferriere  p.  Schribner,  lb  La.  An.  7;  Floyd  v.  Turner,  23  Tex. 
292. 

«  Columbus  W.  Ry.  Co.  v.  Witherow,  82  Ala.  190;  3  So.  23. 
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reply  ; 1  nor  should  an  injunction  be  dissolved  until  the  equity  of 
a  supplemental  bill  be  sworn  off ; 2  nor  will  an  injunction  be  dis- 
solved merely  because  the  complainant  in  his  bill  has  uninten- 
tionally mis-stated  some  of  the  facts  on  which  his  claim  to  relief  is 
founded,  such  mis-statements  not  affecting  the  merits.8  And  where 
the  plaintiff's  right  to  an  injunction  is  apparent  upon  the  answer, 
a  preliminary  injunction  issued  upon  the  bill  will  not  be  dissolved, 
though  it  was  improvidently  issued.4 

§  1059.  Bffeot  of  Answer  raising  Issue  of  Title  or  denying  Legal 
Right.  — Where  a  preliminary  injunction  is  granted  to  restrain  the 
defendant  from  selling  the  premises  in  controversy,  it  will  bo  dis- 
solved upon  the  filing  of  an  answer  setting  up  paramount  title  in 
the  defendants.6  And  an  injunction  to  restrain  a  trespass  will  be  ' 
dissolved  on  the  coming  in  of  the  answer  denying  the  right  of  the 
complainant,  unless  it  appears  that  there  is  a  suit  at  law  depend- 
ing to  try  the  title  of  the  parties.6  And  where  injunction  to  stay 
sale,  under  a  power  in  a  mortgage,  was  granted  a  few  days  before 
the  expiration  of  the  notice  of  sale,  on  a  bill  by  the  mortgagor, 
charging  a  parol  agreement 'enlarging  the  time  of  payment,  and 
that  payments  had  been  made  on  the  mortgage  which  were  not 

3  Moss  v.  Pettingill,  3  Minn.  217.  Bat  if  the  original  bill  shows  no  ground 
therefor,  and  the  supplemental  bill  merely  presenting  matters  rising  after  the 
suit  began,  and  unconnected  with  the  grounds  of  relief  first  set  forth,  the  in- 
junction should  be  dissolved.    Fans  v.  Roberts,  54  111.  192. 

*  Rogers  v.  Solomons,  17  Ga.  598.  On  a  bill  charging  executors  with  hav- 
ing converted  a  part  of  the  estate  to  their  own  use,  with  being  insolvent,  and 
being  about  to  sell  real  estate  in  a  manner  forbidden  by  the  will,  etc.,  an  in- 
junction was  granted,  restraining  the  sale.  The  executors  answered,  explaining 
their  conduct,  aud  moved  that  the  injunction  be  dissolved ;  and  it  was  dis- 
solved.    Schank  v.  Schank,  7  N.  J.  Eq.  (3  Hals.)  140. 

*  Frome  v.  Warren  County  Freeholders,  33  N.  J.  Eq.  464.  But  where,  tak- 
ing the  bill  and  answer,  a  structure  complained  of  as  a  nuisance  will  not,  prima 
facie,  be  a  nuisance,  the  injunction  will  be  dissolved.  Mygatt  v.  Goetchins,  20 
Ga.  350. 

4  Smith  o.  McLeod,  3  Ired.  (N.  C.)  Eq.  390.  Where  a  motion  is  made  to 
dissolve  the  injunction  on  the  matter  of  the  bill  only,  the  case  must  be  viewed 
in  the  same  manner  as  if  it  were  an  original  application  for  an  injunction,  and 
opposed  by  the  defendant's  counsel.  New  York  Printing,  etc.  Establishment 
p.  Fitch,  1  Paige,  (N.  Y.)  97.  Where  a  bill  to  enjoin  a  trespass  upon  real 
estate,  together  with  the  answer  responsive  to  the  bill,  showed  a  lease  in  the 
defendant  older  than  the  complainant's  title,  —  Held,  that  the  injunction  should 
be  dissolved,  upon  motion,  after  the  coming  in  of  the  answer.  Field  v.  Howell, 
6  Ga.  423. 

«  Curtis  v.  Sutter,  15  Cal.  259. 

*  Stewart  v.  Chew,  3  Bland,  (Md.)  440. 
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credited,  and  an  answer  admitting  some  of  the  payments,  but 
denying  the  agreement  charged  was  filed,  the  injunction  was  dis- 
solved, on  the  terms  of  giving  six  weeks'  further  notice  of  the 
sale,  and  a  reference  to  a  master  was  ordered,  to  ascertain  the 
sum  due.1 

§  1060.  Effect  of  Admissions  in  Answer.  —  When,  on  motion  to 
dissolve  an  injunction,  it  appears  from  the  answer  that  the  com- 
plainant was  entitled  to  an  injunction  at  the  time  of  obtaining  it, 
the  same  will  continue  until  final  hearing,  or  further  order,  unless 
the  defendant  admits  everything  alleged  in  the  bill,  on  account  of 
which  the  injunction  was  obtained.  When  that  admission  is 
made,  and  the  injunction  has  been  to  stay  execution  at  law,  the 
injunction  may  be  dissolved,  with  a  proviso  that  no  more  be 
levied  than  remains  due  after  allowing  everything  claimed  by 
the  complainant ;  but  when  a  proper  ground  for  the  injunction 
is  admitted  by  the  answer,  and  there  still  remains  a  dispute  be- 
tween the  parties,  the  injunction  is  always  continued  until  final 
hearing,  or  further  order.2  And  a  general  denial  of  fraud  by  a 
defendant  cannot  be  urged  successfully  against  an  order  for  an  in- 
junction, where  facts  are  admitted  from  which  the  court,  or  a 
jury,  may  properly  infer  a  fraudulent  intent ;  and  the  injunction 
in  such  a  case  should  be  retained  until  final  judgment.8  But  on 
a  bill  by  creditors  of  the  estate  to  enjoin  the  administrator  from 
confessing  judgment  on  a  bond  alleged  to  have  been  given  by  the 
intestate  in  fraud  of  creditors,  a  perpetual  injunction  cannot  be 
decreed,  without  proofs  that  the  complainants  are,  in  fact,  credi- 
tors, on  the  admission  in  the  answer  that  they  are  so ;  the  silence 
of  the  answer,  in  this  respect,  is  not  an  admission  of  the  fact.4 

§  1061.  New  Matter  in  Answer  —  As  a  General  Rule.  —  New 
matter,  set  up  in  the  answer,  cannot  avail  the  defendants  on  a 
motion  to  dissolve.6    Accordingly,  when  an  injunction  has  been 

*  Nichols  ».  Wilson,  4  Johns.  (N.  T.)  Ch.  115. 

*  Lynch  v.  Colegate,  2  Har.  &  J.  (Md.)  34.  See  also  Randall  v.  Morrell, 
17  N.  J.  Eq.  343;  Columbus,  etc.  Ry.  Co.  v.  Witherow,  82  Ala.  190;  3  So. 
23.  Where  the  answer  admits  the  contract,  but  denies  the  correctness  of  plain- 
tiff's construction  of  it,  this  is  not  such  a  denial  as,  per  $e>  entitles  defendant, 
to  a  dissolution  of  an  injunction.     Hughes  v.  Tinsley,  80  Va.  259. 

1  Litchfield  v.  Pel  ton,  6  Barb.  (N.  Y.)  187.  See  also  Hastings  v.  Palmer 
1  Clarke,  (N.Y.)52. 

*  Holliday  t\  Porter,  8  Hawks,  (N.  C.)  198. 

*  Morris  Canal,  etc.  Co.  v.  Jersey  City,  12  N.  J,  Eq.  (1  Beas.)  227;  Green 
v.  Pallas,  Id.  267;  Wooten  v.  Smith,  27  6a.  216.    A  defendant  may  make  a 
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granted  upon  a  bill  in  equity,  and  in  the  answer  the  facts  set 
forth  in  the  bill  are  admitted  or  not  denied,  or  new  matter  is  set  up 
in  avoidance,  the  injunction  will  be  continued.1  Thus,  where  upon 
bill  to  restrain  collection  of  a  judgment,  on  the  ground  of  part 
payment  and  a  release,  the  answer  admitted  the  facts  but  alleged 
that  the  release  had  been  obtained  by  fraud  and  misrepresentation, 
it  was  held  that  the  answer  was  by  way  of  confession  and  avoid- 
ance, and  not  a  denial  of  the  equity  of  the  bill,  such  as  is  neces- 
sary to  dissolve  a  preliminary  injunction.2 

§  1062.  Effect  of  Replication.  —  It  is  no  objection  to  an  applica- 
tion to  dissolve  an  injunction  on  bill  and  answer,  that  a  replica- 
tion has  been  filed.  But  if  the  application  is  delayed  until  after 
proofs  are  taken,  the  court  will  not  investigate  the  merits  of  the 
cause  on  such  an  application,  unless  there  are  particular  reasons 
which  render  delay  improper.8  Where,  however,  the  owner  of  a 
patent,  after  long  and  expensive  litigation,  secured  an  injunction 
against  infringement,  and  afterwards  the  defendant  was  allowed  to 
amend  his  answer  by  setting  up  that  the  invention  was  covered  by 
a  Spanish  patent,  and  that  the  same  had  recently  expired,  which 
allegation,  if  proved,  invalidated  plaintiffs  patent,  and  plaintiff 
replied,  denying  both  allegations,  it  was  held  that  defendant  was 

motion  to  dissolve  an  injunction,  founding  the  motion  on  an  amended  answer, 
even  though  a  motion  founded  on  the  original  answer  has  been  made  and  re- 
fused.    Thomas  v.  Horn,  21  6a.  177. 

1  State  v.  Northern,  etc.  Railway  Co.,  18  Md.  193;  Chase  v.  Manhardt,  1 
Bland,  (Md.)  333;  Coleman  v.  Hudspeth,  49  Miss.  562;  Farris  v.  Houston,  78 
Ala.  250;  Clark  o.  Martin,  4  Edw.  (N.  Y.)  424;  McNamara  v.  Irwin,  2  Dev- 
&  B.  (N.  C.)  L.  13;  Huskins  v.  McElroy,  62  Iowa,  508;  Kerns  v.  Cham- 
bers, 3  Ired.  (N.  C)  Eq.  576;  Ashe  v.  Johnson,  2  Jones  (N.  C.)  Eq.  149; 
Strong  v.  Menzies,  6  Id.  544;  Reynolds  v.  McKenzie,  Phill.  (N.  C.)  Eq.  50; 
West  Jersey  R.  R.  Co.  v.  Thomas,  21  N.  J.  Eq.  205;  Jndd  v.  Hatch,  31  Iowa, 
491 ;  Columbus,  etc.  W.  R.Co.  v.  Witherow,  82  Ala.  190;  3  So.  23.  The  rule 
herein  may  be  thus  illustrated:  Where  the  bill  charges  the  receipt  of  money, 
and  a  general  accountability,  and  the  answer  admits  the  receipt,  and  seeks  to 
account  for  the  money  by  alleging  its  application  to  some  particular  purpose, 
then  the  injunction  will  not  be  dissolved  on  the  answer.  But  when  the  bill 
charges  a  payment  on  a  particular  account,  and  the  answer  denies  that  any 
payment  was  made  on  that  account,  and  accompanies  the  denial  with  an  ad- 
mission that  a  certain  sum  was  received  as  a  payment  on  some  other  account, 
then  the  injunction  will  be  dissolved ;  for  there  is  no  confession  and  avoid- 
ance by  new  matter,  but  a  positive  denial  of  the  allegation,  together  with  an 
explanation  of  a  circumstance  relied  on  to  give  color  to  the  allegation.  Dea- 
ver  v.  Erwin,  7  Ired.  (N.  C.)  Eq.  250. 

9  Maclary  v.  Rezner,  3  Del.  Ch.  445. 

»  Grandin  v.  Le  Roy,  2  Paige,  (N.  Y.)  509. 
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not  entitled  to  a  dissolution  of  the  injunction  pending  the  hearing 
on  the  issues  thus  raised.1 

§  1063.  Effect  of  Lack  of,  or  Defective  Verification. —  As  before 
stated,  unless  the  bill  on  which  an  injunction  depends  is  verified 
by  the  affidavit  of  a  credible  and  disinterested  witness,  the  injunc- 
tion will,  as  a  general  rule,  be  dissolved,  upon  the  coming  in  of  an 
answer  denying  the  whole  equity  of  the  bill,  under  oath ; a  and  it 
makes  no  difference  that  the  bill  is  sworn  to  by  several  plaintiffs.8 
But  an  injunction  ought  not  to  be  dissolved  or  a  bill  dismissed 
upon  an  answer  which  is  not  made  under  oath,  and  where  evidence 
of  the  truth  of  the  facts  is  not  furnished.4  Nor  is  denial  upon  in- 
formation and  belief  sufficient  in  the  absence  of  a  statute  allowing 
that  form  of  verification.6  But  the  rules  in  regard  to  dissolving 
preliminary  injunction,  which  deny  any  effect  to  denials  upon  in- 
formation and  belief,  and  excluding  affidavits  of  third  persons 
offered  by  defendant,  in  case  the  injunction  was  obtained  upon 
complainant's  affidavit  verifying  the  allegations  of  the  bill  alone, 
are  not  inflexible,  and  should  yield  when,  in  case  of  a  bill  alleging 
an  agreement  made  by  defendant's  agent,  the  defendant  and  the 
agent  deny  the  allegation,  and  circumstances  corroborate  their  de- 
nial.6 And  where  the  complainants  waive  the  answers  of  the 
defendants  being  "  made  on  oath,"  this  does  not  impair  the  right 
of  the  defendants  to  have  the  injunction  dissolved  upon  the  denials 
of  such  unsworn  answers,  in  like  manner  as  if  they  were  sworn.7 
Where,  however,  a  bill  was  filed  for  an  injunction,  and  an  injunc- 
tion was  issued,  and  an  answer  on  oath  waived,  but  answer  was 

1  Electrical  Accumulation  Co.  v.  Julien  Electric  Co.,  (Cir.  Ct.)  47  F.  892. 

*  Supra,  §  1056. 

»  Manchester  v.  Dey,  6  Paige,  (N.T.)  295. 

4  Gray  v.  McCance,  11  111.  325.  The  answer  of  a  corporation,  denying  the 
allegations  of  the  bill,  but  verified  by  its  corporate  seal  only,  is  insufficient  to 
authorize  a  dissolution  of  the  injunction.     Griffin  t\  State  Bank,  17  Ala.  258. 

6  Nelson  v.  Robinson,  Hempst.  464;  Calhoun  r.  Cozens,  3  Ala.  498;  Coffee 
v.  Newson,  8  Ga.  444;  Holmes  v.  George,  24  Id.  636;  Ketchins  v.  Howard,  30 
Id.  931 ;  Donb  v.  Barnes,  1  Md.  Ch.  157  ;  Kent  v.  Richards,  3  Id.  392;  Hooker 
v.  Austin,  41  Miss.  717;  Society,  etc.  v.  Low,  17  N.  J.  Eq.  19 ;  Higbee  p.  Cam- 
den, etc.  R.  R.  Co.,  19  N.  J.  Eq.  276;  Rodgers  v.  Rodgers,  1  Paige,  (N.  Y.) 
426;  Norton  v.  Woods,  5  Id  249;  Smith  r.  Apple  ton,  19  Wis.  468. 

•  Campbell  v.  Runyon,  42  N.  J.  Eq.  483;  8  A.  298. 

7  Lock  hart  v.  City  of  Troy,  48  Ala.  579.  Though  the  defendant  cannot 
sustain  hi*  motion  to  dissolve  an  injunction  only  upon  his  unsworn  answer, 
yet  he  may  embody  his  answer  in  his  affidavit,  and  make  it  a  part  thereof  by 
annexation  and  reference.     Fowler  v.  Burns,  7  Bosw.  (N.  Y.)  637. 
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made  and  affidavits  read  in  its  support,  and  a  conflict  of  evidence 
was  produced,  the  injunction  was  not  dissolved  as  of  course,  but 
was  retained  until  a  full  hearing  of  the  case.1 

§  1064.  Exceptions  to  Answer.  —  An  answer  sufficient  to  dis- 
solve a  preliminary  injunction  need  contain  only  facts  denying  the 
equity ;  its  sufficiency  as  to  the  other  matters  remains  opened  to 
be  tested  by  exceptions.2  But  where  an  answer  explicitly  and 
fully  denies  the  grounds  on  which  an  injunction  has  been  granted, 
it  may  be  dissolved,  although  exceptions  to  the  other  parts  of  the 
answer  have  been  filed.8  And  under  a  code  providing  that,  on  a 
motion  to  dissolve  an  injunction,  exceptions  shall  not  prevent  the 
hearing  of  the  motion,  but  shall  be  given  the  weight  they  deserve, 
it  was  held  that  unless  the  exceptions  are  well  taken,  the  motion 
must  be  entertained.4 

§  1065.  'Where  Part  only  of  Defendants  have  Answered.  —  It 
is  a  general  rule  that  an  injunction,  properly  granted,  will  not  be 
dissolved  until  all  the  defendants  have  answered.  But  to  this 
rule  there  are  many  exceptions.6  The  rule  properly  goes  no  fur- 
ther than  to  require  that  there  shall  be  no  dissolution  before  an- 
swer by  the  defendant  on  whom  the  gravamen  of  the  bill  rests. 
But  if  the  defendant  who  answers  is  able  to  lay  the  facts  before  . 
the  court  which  show  that  the  complainant  has  no  equity,  the  in* 
junction  may  be  dissolved  without  the  answer  of  the  other  defend- 

i  Mead  v.  Richards,  4  Edw.  (N.  T.)  667. 

*  Marvel  v.  Ortlip,  3  Del.  Ch.  9. 

*  Stitt  v.  Hilton,  31  N.  J.  Eq.  285.  The  English  rule  that  exceptions  to 
an  answer  undisposed  of  are  a  bar  to  dissolution  of  an  injunction  upon  the 
denials  of  the  answer  has  not  been  adopted  in  the  state  of  New  Jersey. 
Mitchell  v.  Mitchell,  20  N.  J.  Eq.  (5  C.  E.  Gr.)  234. 

4  O'Connor  v.  Starke,  59  Miss.  481. 

*  Baltimore,  etc.  R.  R.  o.  Wheeling,  13  Grat.  (Va.)  40;  Wisham  tr. 
Lippincott,  9  N.  J.  Eq.  (1  Stock.)  353;  Douglass  v.  County  of  Baker,  23  Fla. 
419;  2  So.  776;  Stoutenburg  v.  Peck,  4  N.  J.  Eq.  (3  Green)  446;  Jones  ». 
Magill,  t  Bland,  (Md.)  177;  Cape  Sable  Co.'s  Case,  3  Id.  606;  Reynolds  v. 
Mitchell,  1  111.  (Breese)  135;  Price  v.  Clevenger,  3  N.  J.  Eq.  (2  Green)  207; 
McVickar  v.  Walcott,  4  Johns.  (N.  T.)  509.  A  bill  was  filed  for  a  perpetual 
injunction  on  judgments  obtained  on  bill  of  exchange  drawn  by  the  respond- 
ent (who  was  complainant  in  the  court  below),  and  passed  by  the  appellant 
(who  was  respondent  in  the  court  below)  into  the  hands  of  third  persons,  by 
whom  the  judgment  was  obtained.  Held,  that  the  injunction  ought  not  to 
be  decreed  until  the  answers  of  the  third  parties  had  come  in,  although  the 
bill  stated,  and  the  respondent  admitted  that  he  paid  the  judgments,  and  was 
the  only  person  interested  in  them,  because  such  statements  and  admissions 
might  be  made  by  collusion.    Marshall  v.  Beverly,  5  Wheat.  313. 

TOL.  II.  — 6 
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ants.1  Thus,  where  four  of  the  members  of  a  board  of  county 
commissioners  are  defendants  to  a  suit  in  chancerv,  and  two  of 
them  having  answered,  move  to  dissolve  the  injunction,  and  the 
motion  is  heard  without  objection  from  the  complainants  as  to  the 
absence  of  an  answer  from  the  others,  and  the  answering  defend- 
ants appear  to  have  had  the  same  opportunities  as  the  others  for 
knowledge  and  understanding  of  the  transactions,  and  show  clear 
grounds  for  the  dissolution  of  the  injunction,  it  is  not  error  to  dis- 
solve the  injunction.2  Nor  will  the  rule  that  where  several  defend- 
ants are  implicated  in  the  same  transaction  the  answer  of  all 
must  be  perfected  before  either  of  them  can  move  to  dissolve  an 
injunction,  be  enforced  unless  the  plaintiff  has  taken  requisite 
steps  to  compel  an  answer  from  all.8  But  on  a  bill  for  an  injunc- 
tion against  two,  and  an  answer  by  one  only,  that  he  is  ignorant 
of  the  facts  charged,  the  injunction  will  not  be  dissolved  until  the 
answer  of  the  other  defendant  is  put  in.4 

§  1066.  Same  —  Nominal  Defendants  —  Allegations  of  Collusion 
and  Fraud.  —  The  rule  that  an  injunction  cannot  be  dissolved  by 
one  defendant  until  the  others  have  answered  does  not  apply 
where  the  remedy  is  sought  only  against  the  defendant  who  has 
answered.6  Nor  will  an  injunction  be  continued  by  a  court  of 
equity  simply  because  one  of  the  defendants  has  failed  to  answer, 

1  Gregory  t>.  Stillwell,  4  N.  J.  Eq.  (2  Hals.)  51;  Dunlap  v.  Clements,  7 
Ala.  539;  Long  v.  Brown,  4  Id.  622;  Fowler  v.  Williams,  20  Ark.  641; 
Dennis  v.  Green,  8  Ga.  197;  Heck  v.  Vollmer,  29  Md.  507  ;  Vliet  v.  Low  mason, 
2  N.  J.  Eq.  (1  Green)  404;  Rogers  v.  Hosack,  18  Wend.  (N.  Y.)  319; 
Depeyster  v.  Graves,  2  Johns.  (N.  Y.)  Ch.  148;  Coleman  t>.  Gage,  1  Clarke 
(N.  Y.)  295;  Ashe  v.  Hale,  5  Ired.  (N.  C.)  Eq.  55;  Goodwin  v.  State  Bank,  4 
Desau.  (S.  C.)  389.  If  the  plaintiff  waives  an  answer  on  oath  from  all  the 
defendants,  and  one  of  them  answers  on  oath,  denying  the  whole  equity  of  the 
bill,  he  may  move  to  dissolve  the  injunction  upon  his  answer,  notwithstanding 
his  co-defendant  has  put  in  an  answer  not  under  oath.  Schermerhorn  v. 
Merrill,  1  Barb.  (N.  Y.)  511. 

*  Douglass  r.  County  of  Baker,  23  Fla.  419;  2  So.  776.  It  is  not  a  ground 
for  refusing  to  entertain  a  motion  to  dissolve  an  injunction,  that  one  of  the 
defendants  in  the  bill  has  not  answered,  if  it  appears  that  his  answer  would 
not  effect  the  rights  of  the  party  enjoined.  Wilson  v.  Hendricks,  1  Jones 
(N.  C.)  Eq.  295;  Evans  v.  Lovengood,  Id.  298. 

*  Mallett  v.  Weyboeset  Bank,  1  Barb.  (N.  Y.)  217;  Robinson  v.  Davis,  ?1 
N.  J.  Eq.  (3  Stock.)  302 ;  Ward  t>.  Van  Bokkelen,  1  Paige,  (N.  Y.)  100 ;  Ijama 
v.  Ijams,  Phill.  (N.  C.)  Eq.  39. 

*  Councill  v.  Walton,  4  Ired.  (N.  C.)  Eq.  155. 

'  Marvel  v.  Ortlip,  3  Del.  Ch.  9.  See  also  Striker  v.  Field,  9  Iowa,  366; 
James  v.  N orris,  4  Jones  (N.  C.)  Eq.  225. 
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if  the  case  show  that  such  answer  could  not  be  material  to  the 
point  upon  which  the  injunction  is  claimed.1  And  an  injunction 
may  be  dissolved  in  vacation,  although  certain  merely  formal  de- 
fendants have  not  answered,  if  the  substantial  defendants  have 
denied  all  the  material  allegations  of  the  bill,  and  no  proof  has 
been  taken  to  sustain  such  allegations.2  But  where  a  bill  in 
equity  against  two  defendants  charges  a  combination  to  defraud, 
and  a  temporary  injunction  is  granted,  a  motion  to  dissolve  the 
injunction  should  not  be  entertained  until  both  defendants 
have  answered ;  more  especially  when  it  is  the  principal  defend- 
ant who  fails  to  answer.8  And  where  the  president  of  a  bank, 
in  his  individual  capacity,  was  alleged  to  be  implicated  with  the 
bank  in  the  fraud  charged  in  the  bill,  and  was  made  a  party  there- 
to, the  court  refused  to  dissolve  the  injunction,  issued  against  the 
bank  alone,  upon  the  oath  of  the  cashier,  before  the  other  parties 
had  answered,  though  the  answer  of  the  bank,  as  sworn  to  by  the 
cashier,  was,  if  true,  sufficient  ground  for  dissolving  the  injunc- 
tion.4 Where,  however,  a  bill  charged  collusion  to  defraud  be- 
tween the  defendants,  and  an  answer  was  waived,  it  was  held  that1 
the  preliminary  injunction  might  be  dissolved  after  the  bill  had 
been  fully  answered  by  one  defendant  only.6 

§  1067.  For  want  of  Equity  in  BilL  — Whenever  the  allegations 
of  the  bill  are  not  sufficient  to  warrant  the  interference  of  the 
court  by  injunction,  the  injunction  may  properly  be  dissolved.6 
Where  the  petition  is  defective  for  want  of  equity  upon  its  face  it 

1  Thompson  v.  McNair,  Phill.  (N.  C.)  Eq.  121. 

•  Livesay  v.  Feamer,  21  W.  Va.  83. 

*  Cook  v.  Smith,  39  Ga.  335.  The  answer  of  a  defendant  who  knows 
nothing  concerning  the  transaction  charged  in  the  bill  as  fraudulent,  denying 
the  fraud,  is  not  such  a  denial  as  will  authorize  the  dissolution  of  an  injunc- 
tion. Ward  v.  Bokkelen,  1  Paige  (N.  Y.)  100;  Apthorpe  v.  Comstock,  Hopk. 
(N.  Y.)143;  8  Cow.  386. 

«  Vandervoort  v.  Williams,  1  Clarke,  (N.  Y.)  377. 

*  WooKolk  v.  Rumph,  37  Ga.  681.  It  is  no  objection  to  the  dissolution  of 
an  injunction,  that  the  representatives  of  a  deceased  party  have  not  put  in 
their  answer,  where  the  foundation  of  the  injunction  is  a  fraud  charged 
against  the  deceased  party  jointly  with  other  defendants.  Wakeman  v. 
GiHespy,  5  Paige,  (N.  Y.)  112. 

•  Norris  v.  Norris,  27  Ala.  519;  Harrison  v.  McCrary,  1  Ala.  Sel.  Cas.  619; 
Richardson  v.  Prevo,  1  111.  (Breese)  167;  Sutherland  v.  Lagro,  etc.  Co.,  19 
Ind.  192;  Henderson  v.  Marcell,  1  Kan.  137;  Beard  v.  Gerau,  Hard.  (Ky.)  12; 
Canal  Co.  v.  R.  R.  Co.,  4  Gill  &  J.  (Md.)  1;  Gilbert  v.  Cooley,  Walk.  (Mich.) 
494;  Westcott  v.  Gifford,  5  N.  J.  Eq.  (1  Hals.)  24;  Van  Horn  t>.  Tallmadge, 
8  N.  J.  Eq.  (4  Hals.)  108;  Mullen  v.  Jennings,  9  N.  J.  Eq.  (1  Stock.)  192. 
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may  be  dismissed  at  the  hearing  of  the  application  for  injunction,1 
or  upon  motion  before  answer  filed,2  or  in  vacation,  after  the 
coming  in  of  the  answer,  notwithstanding  all  its  allegations  are 
therein  admitted.8  And  although  a  bill  is  verified  by  an  affidavit 
to  all  the  material  facts,  and  the  answer  is  only  verified  by  the 
usual  oath  of  the  defendant,'  yet  when  the  alleged  equity  is  only 
a  matter  of  inference  from  the  affidavit,  and  is  distinctly  and 
positively  denied  by  the  answer,  the  injunction  will  be  dissolved.4 
But  a  preliminary  injunction  ought  not  to  be  dissolved  merely 
because  the  equity  disclosed  by  the  bill  is  defectively  stated  ;  nor 
upon  a  question  of  law,  unless  plain  beyond  a  reasonable  doubt.6 
§  1068.  Death  of  Parties.  —  In  an  injunction  case,  if  a  party 
dies  his  representatives  will  be  ordered  to  revive  the  suit  at  a  cer- 
tain day,  or  the  injunction  will  be  dissolved.6  And  where,  after 
injunction  granted,  the  defendant  dies,  and  the  complainant  has 
not  revived  the  suit,  the  proper  mode  of  proceeding  is  by  order 
that  complainant  revive  within  a  specified  time  after  service  of  the 
order,  or  that  the  injunction  be  dissolved.7    It  is  error  in  such 

1  Sauls  v.  Freeman,  24  Fla.  209;  4  So.  525;  Levette  v.  Longmire,  14  Ark. 
339. 

2  Morris  Canal,  etc.  Co.  v.  Biddle,  4  N.  J.  Eq.  (3  Green)  222 ;  Cooper  v. 
Alden,  Harr.  (Mich.)  72;  Zoll  v.  Campbell,  8  W.  Va.  226;  White,  etc.  Co.  v. 
Robinson,  Id.  542;  St.  Louis  Type  Foundry  v.  Carter  &  Gibson  Printing  Co., 
31  F.  524. 

8  Nelson  v.  Dunn,  15  Ala.  501 ;  Cave  v.  Webb,  22  Ala.  583.  Where  an 
injunction  has  been  issued  against  a  party  against  whom  there  is  no  equity, 
the  court  may  order  it  conditionally  dissolved.  Cabiness  p.  Crawford,  21  Ga. 
312;  Reed  v.  Dews,  R.  M.  Charlt.  (Ga.)  358.  An  injunction  should  be  dis- 
solved, with  damages,  when  it  has  been  taken  out  to  enjoin  the  execution  of 
an  entire  judgment,  on  the  ground  that  the  defendant  is  indebted  to  plaintiff 
in  a  sum  bearing  insignificant  proportion  to  the  amount  of  the  judgment. 
Barrow  v.  Robichaux,  15  La.  An.  70. 

4  Keron  v.  Coon,  26  N.  J.  Eq.  26.  Improbability  in  the  statements  of  a 
bill  are  a  strong  ground  for  refusing  the  continuance  of  an  injunction  sought 
by  it    Fowler  v.  Roe,  11  N.  J.  Eq.  (3  Stock.)  367. 

'  Nashville  Savings  Bank  v.  Nashville,  3  Tenn.  Ch.  338.  See  Pratt  r. 
Campbell,  Harr.  (Mich.)  236. 

6  Griffith  v.  Bronaugh,  1  Bland,  (Md.)  547;  Collier  v.  Bank  of  Newburn, 
1  Dev.  &  B.  (N.  C.)  Eq.  328;  Carter  v.  Washington,  1  Hen.  &  M.  (Va.)  203. 
Where  a  judgment  against  principal  and  surety  is  enjoined  by  them,  and 
pending  the  bill  the  surety  dies,  the  injunction  should  not  be  dissolved  with- 
out a  rule  on  his  representative  to  revive  the  suit  in  his  name.  Jackson  v. 
Arnold,  4  Rand.  (Va.)  195. 

T  Cummins  v.  Cummins,  8  N.  J.  Eq.  (4  Hals.)  173 ;  White  v.  Fitzhugh,  1 
Hen.  &  M.  (Va.)  1;  Hawley  v.  Bennett,  4  Paige,  (N.  T.)  163. 
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case  to  dissolve  the  injunction  upon  the  suggestion  of  the  death 
of  a  party  without  opportunity  to  revive  the  suit  in  the  name  of 
his  legal  representative.1  Nor  does  the  dissolution  of  an  injunc- 
tion against  the  execution  of  a  judgment  authorize  the  execution 
of  the  judgment  without  a  revivor,  if  the  judgment  debtor  be  dead ; 
and  a  sale  under  a  levy,  no  revivor  having  been  had,  is  void.2 

§  1069.  Failure  to  Prosecute.  —  A  want  of  due  diligence  on  the 
part  of  the  complainant  in  prosecuting  a  suit  in  equity  is  always 
a  cause  for  dissolving  an  injunction.8  Especially  is  a  dissolution 
for  failure  to  prosecute  proper  where  the  injunction  deprives  the 
defendant  of  the  enjoyment  of  the  property  in  dispute,  and  must 
prove  greatly  prejudicial  to  his  interests  if  his  claim  be  estab- 
lished.4 And  a  plaintiff  who  has  not  used  due  diligence  to  ex- 
pedite his  cause  and  procure  the  answers  of  all  the  defendants 
cannot  complain  that  an  injunction  was  dissolved  before  they  had 
all  answered.5    What  constitutes  such  laches  in  the  prosecution 

1  Dailey  v.  Wvnn,  33  Tex.  614;  see  also  Frank  v.  Brunneman,  8  W.  Va. 
402;  McKays  o.  Hite,  2  Leigh,  (Va.)  145. 

*  Puckett  v.  Richardson,  6  Lea.  (Tenn.)  49. 

»  Hoagland  v.  Titus,  14  N.  J.  Eq.  (1  McCart.)  81 ;  Schalk  o.  Schmidt,  Id. 
268 ;  Depeyster  v.  Graves,  2  Johns.  (N.  Y.)  Ch.  148.  Under  peculiar  circum- 
stances, and  after  a  lapse  of  sixteen  years,  an  injunction  to  stay  proceedings 
at  law  will  be  dissolved,  irrespective  of  any  consideration  of  the  merits  of  the 
question  at  issue  between  the  parties.  Hunt  v.  Smith,  3  Rich.  (S.  C.)  Eq. 
465.  Neglect  to  file  within  the  proper  time  the  papers  upon  which  the  in- 
junction was  issued  does  not  render  the  injunction  a  nullity,  or  entitle  the 
defendant  to  have  it  set  aside.  Leffingwell  r.  Chave,  5  Bosw.  (N\  T.)  703. 
The  circumstances  in  the  particular  case,  in  connection  with  the  fact  of  non- 
residence  of  a  part  of  the  defendants,  —  Held,  sufficient  to  justify  a  refusal  to 
dissolve  an  injunction  on  the  ground  of  the  delay  in  prosecuting  the  suit;  and 
the  proper  practice  in  the  issue  and  dissolution  of  injunctions  pointed  out. 
Scarlett  v.  Hicks,  13  Fla.  314. 

*  Dodd  v.  Flavell  17  N.  J.  Eq.  255.  Where  a  defendant  is  restrained  by 
injunction  from  collecting  his  debts,  and  preserving  or  disposing  of  perishable 
property,  the  complainant  Bhould  apply  for  the  appointment  of  a  receiver; 
and  if  he  neglects  to  do  so,  the  court  will  dissolve  the  injunction  so  far  as 
to  enable  the  defendant  to  preserve  it  himself.  Osborn  v.  Heyer,  2  Paige, 
(N.  Y.)  342. 

*  Shonk  v.  Knight,  12  W.  Va.  667.  A  bill  in  chancery  for  an  injunction, 
etc,  was  filed,  and  the  writ  issued  in  vacation.  It  did  not  appear  from  the 
record  that  the  summons  was  ever  served,  or  returned  into  court.  One  of  the 
defendants  appeared  and  filed  his  answer,  to  which  there  was  no  replication. 
A  bond  for  costs  was  filed,  and  the  case  continued  to  the  next  term,  but  no 
steps  were  taken  to  bring  the  other  defendant  into  court.  At  the  second  term, 
the  case  was  called  in  its  order;  the  defendant  again  appearing,  and  no  one 
appearing  for  the  complainant,  the  bill  was  dismissed,  and  the  injunction  dig- 
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of  a  suit  in. which  an  injunction  has  been  granted  as  will  warrant 
its  dissolution  depends,  of  course,  to  a  great  extent  upon  the  cir- 
cumstances of  each  case,  and  the  degree  of  inconvenience  and 
hardship  resulting  from  the  delay  to  the  defendant  Where  a 
creditor  had  filed  a  bill,  attacking  an  assignment  for  the  benefit 
of  creditors,  on  the  ground  that  a  claim  preferred  was  fictitious, 
and  had  failed  for  a  year  to  adduce  any  evidence  to  substantiate 
the  charges  of  the  bill,  which  were  specifically  denied  by  the 
answer,  the  injunction  was  held  properly  dissolved  upon  motion 
of  the  preferred  creditor.1  But  mere  delay  in  bringing  the  cause 
to  a  hearing  will  not  be  sufficient  ground  for  dissolving  the  in- 
junction where  it  is  sworn  to  have  happened  through  inadvertence 
and  mistake,  and  no  evidence  of  wilful  procrastination  is  shown.2 
Nor  will  an  injunction  be  dissolved  for  laches  in  prosecution  when 
the  cause  has  been  set  down  by  the  opposite  party  to  be  heard 
next  term.8  Nor  is  it  proper  for  equity  to  absolutely  dismiss  a 
bill  or  dissolve  an  injunction  for  a  deficient  injunction  bond,  for 
non-payment  of  costs,  or  for  want  of  notice ;  it  should  allow  these 
matters  to  be  amended,4  and  where  additional  security  or  a  new 
bond  is  required  the  complainant  should  be  given  reasonable  time 
to  execute  a  new  bond.6 

§  1070.  Irregularities  in  Granting.  —  An  injunction  will  not  be 
dissolved  on  account  of  trivial  irregularities  which  do  not  pre- 
judice the  defendant,  and  may  be  amended  or  cured  by  subsequent 
proceedings.  But  the  non-observance  of  imperative  statutory 
provisions,  or  the  non-compliance  with  precedent  conditions  to 
granting,  will  usually  invalidate  the  proceedings  and  entitle  the 

solved  for  want  of  prosecution,  but  without  prejudice.  Held,  that  the  dis- 
missal of  the  bill  and  the  dissolution  of  the  injunction  were  proper.  Duncan 
r.  Finch,  10  111.  (5  Gilm  )  296. 

1  Motley  v.  Frank,  87  Va.  432 ;  13  S.  E.  26.  See  also  White  v.  Schlect,  14 
Phila.  (Pa.)  88.  An  injunction  granted  temporarily  will  be  dissolved  at  the 
next  terra,  if  the  law  case,  directed  by  the  court  to  try  the  validity  of  the  com- 
plainant's patent,  is  not  brought  before  that  time.  Woodworth  v.  Edwards, 
3  Woodb.  &  M.  120. 

'  Schermerhorn  v.  L'Espinasse,  2  Dall.  360. 

1  Smith  I?.  Cooper,  21  Ga.  359. 

4  Gamble  v.  Campbell,  6  Fla.  347;  Collins  v.  Ripley,  8  Iowa,  129;  Boswell 
v.  Wheat,  87  Miss.  610;  Pillow  v.  Thompson,  20  Tex.  206;  Dickerson  v. 
McDermott,  13  Id.  248. 

5  New  v.  Wright,  44  Miss.  202;  see  also  Richards  v.  Baurman,  65  N.  C. 
162;  Palmer  v.  Ellegood,  4  Del.  Ch.  53;  Harrington  v.  American  Life  Ins. 
Co.,  1  Barb.  (N.  Y.)  244. 
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defendant  to  dissolution.  Thus,  where  it  is  ordered  that  an  in- 
junction issue  on  petitioner  executing  a  bond,  and  the  record  fails 
to  show  that  any  bond  was  given,  a  motion  to  dissolve  the  injunc- 
tion on  the  ground  that  no  sufficient  bond  was  executed  will  be 
granted.1  And  a  counter-injunction  obtained  in  a  cross-action 
from  a  judge  other  than  the  one  who  granted  the  first  injunction, 
and  which  can  be  enforced  only  by  a  violation  of  the  first,  should 
be  vacated,  without  regard  to  the  merits.2  On  a  similar  principle, 
an  injunction  to  stay  proceedings  at  law,  because  another  bill  was 
pending  which  embraced  the  same  cause  of  action  as  that  asserted 
in  the  suit  at  law,  was  held  to  have  been  improvidently  issued, 
and  to  be  properly  dissolved  on  motion.  The  proper  course  would 
have  been  to  file  a  petition,  or  make  a  motion  for  the  injunction 
in  the  suit  already  pending.8  And  where  it  appears  that  an  in- 
junction issued  has  never  been  returned,  it  is  the  duty  of  the  court 
to  order  a  dissolution  thereof.4  But  the  fact  that  pleadings  and 
affidavits  were  not  read  on  the  final  hearing  does  not  affect  the 
validity  of  the  decree,  the  judge  being  already  familiar  with  their 
contents  by  a  previous  reading.6  Nor  can  objection  be  made  to 
the  validity  of  a  temporary  restraining  order  after  final  hearing  in 
the  case  and  the  granting  of  a  permanent  injunction.6 

§  1071.  Same  Subject  —  An  irregularity  in  an  injunction  bill 
and  affidavit  is  not  waived  by  putting  in  an  answer,  where  the 

1  Ricker  v.  Douglas,  75  Tex.  180;  12  S.  W.  975.  See  also  State  t>.  Lagan, 
(State  v.  Board  of  Comm'rs  of  Kearney  County)  42  Kan.  739 ;  22  P.  735. 
Compare  Jones  v.  Ewing,  56  Alai  360. 

*  People's  R.  Co.  v.  Syracuse,  B.  &  N.  T.  R.  Co.,  6  N.  Y.  S.  326;  22  Abb. 
N.  Cas.  427.     See  also  Grubbs  v.  Lipscomb,  1  Bibb,  (Ky.)  145. 

*  Washington  v.  Emery,  4  Jones  (N.  C.)  Eq.  29.  See  also,  Smith  v.  Power, 
2  Tex.  57.  If  an  injunction  be  granted  in  vacation  on  a  valid  bill,  and  it  be 
shown  to  the  court  at  the  next  term  that  the  injunction  had  been  irregularly 
granted,  the  injunction  may  be  dissolved,  but  the  bill  should  not  be  dismissed. 
Gray  v.  Baldwin,  8  Black.  (Ind.)  164. 

4  Tantum  v.  West,  (N.  J.)  3  A.  338.  A  preliminary  injunction  was  granted 
previous  to  a  hearing  upon  an  order  to  show  cause  why  it  should  not  be  con- 
tinued. Held y  that  the  injunction  should  be  suspended  until  the  hearing. 
Ciffin  v.  Prospect  Park  &  Coney  Island  R.  R.  Co.,  61  How.  (N.  Y.)  Pr. 
105. 

*  Geyer  v.  Douglass,  (Iowa)  52  N.  W.  111. 

*  Freeland  v.  Still  man,  (Kan.)  30  P.  235.  The  fact  that  an  injunction  is 
granted  before  the  filing  of  the  bill  is  at  most  only  an  irregularity,  which 
cannot  operate  as  a  reversal,  and  which  is  waived  by  a  motion  to  dissolve  on 
answer.    Ex  parte  Sayre,  (Ala.)  11  So.  378. 
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answer  is  not  relied  on  in  the  motion  to  dissolve.1  But  an  in- 
junction will  not  be  Bet  aside  for  irregularities  when  it  appears 
from  the  face  of  the  papers  that  another  would  be  issued.2  Equity 
having  acquired  jurisdiction  will  retain  it.3  And  where  an 
amended  petition  for  an  injunction  had  cured  the  defects  of  the 
original  without  changing  the  cause  of  action,  it  was  held  not 
to  be  error  to  overrule  a  motion  to  dissolve  the  injunction  on 
account  of  those  defects.4 

An  objection  for  the  misjoinder  of  plaintiffs  cannot  be  made 
the  ground  of  a  motion  to  dissolve  an  injunction  in  the  cause, 
but  should  be  taken  by  demurrer.6 

§  1072.  DefectiTe  Verification  of  Complaint.. —  Where,  in  a  bill 
for  injunction  and  relief,  that  part  is  not  sworn  to  which  sets 
forth  the  facts  which  would  justify  interference,  the  injunction 
should  be  dissolved,  but  the  bill  should  not  be  dismissed.6  And 
where  an  injunction  is  applied  for  by  several  parties  with  distinct 
interests,  it  will  be  dissolved  as  to  those  making  no  affidavit,  when 
the  party  making  it  does  not  appear  from  such  affidavit  or  the 
petition  to  be  acting  as  agent  for  the  others.7  But  a  defect  in  an 
affidavit  to  a  bill  for  injunction  is  no  reason  for  dissolving  the  in- 
junction on  motion,  unless  complainant  fails,  when  required  by  the 
court,  to  supply  a  sufficient  verification.8    Nor  will  the  discretion 

1  Perkins  v.  Collins,  3  N.  J.  Eq  (2  Green)  482.  See  Patrick  v.  Joyner, 
63  N.  C.  573.  It  is  not  ground  in  Iowa  for  the  dissolution  of  an  injunction, 
that  the  petition  is  addressed  to  the  judge  of  the  district  court  generally,  and 
to  the  judge  of  the  county  court,  who  is  asked  to  order  the  writ,  as  to  the  part 
relating  to  such  order.  Way  v.  Lamb,  15  Iowa,  79.  Where  the  affidavit  and 
papers  upon  which  an  injunction  had  been  granted  are  illegible,  the  injunction 
may  be  dissolved.  Johnson  v.  Casey,  3  Robt.  (N.  Y.)  710;  28  How.  (N.  Y.) 
Pr.  492. 

•  Dupre  v.  Swafford,  25  La.  An.  222. 

•  See  Newton  Manuf.  Co.  v.  White,  47  Ga.  400. 

•  Sweatt  v.  Faville,  23  Iowa,  321. 

*•  Abraham  v.  Plestoro,  3  Wend.  (N.  Y.)  538;  Tradesman's  Bank  v. 
Men-it,  1  Paige,  (N.  Y.)  302.  A  bill  in  chancery  prayed  an  injunction  against 
a  judgment  at  law  in  ejectment,  etc.  Several  of  the  defendants  were  infants. 
The  parties  appeared  by  counsel.  There  was  no  guardian  ad  litem  appointed 
for  the  infant  defendants ;  there  were  no  answers ;  there  was  no  decree  pro 
confesso ;  nor  was  there  any  evidence  by  any  of  the  parties.  Held,  that  the 
injunction  was  properly  dissolved.    Stephens  v.  Hornbrook,  2  Ind.  666. 

•  Porter  v.  Moffitt,  1  Morr.  (Iowa)  108. 
T  Robertson  v.  Travis,  4  La.  An.  151. 

•  Forney  v.  Calhoun  County,  84  Ala.  215;  4  So.  153.  Although  the 
affidavit  upon  which  an  injunction  has  been  issued  is  sufficient  in  form,  yet 
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exercised  in  refusing  to  dissolve  an  injunction  be  interfered  with 
merely  on  the  ground  that  some  of  the  allegations  of  the  com- 
plaint are  on  information  and  belief,  a  portion  of  these  allegations 
not  being  denied  by  the  answer,  and  the  others  being  supported 
by  affidavits.1 

§  1073.  Dissolution  because  Second  Application.  —  Upon  motion 
to  dissolve  an  injunction,  a  court  of  equity  will  dismiss  the  bill 
where  it  appears  from  the  answer  that  the  cause  is  in  the  posses- 
sion of  another  court  of  concurrent  jurisdiction.2  And  if  a  party 
who  has  applied  to  one  court  for  an  injunction,  and  failed  in  his 
application,  afterwards  apply  to  another  court  of  concurrent  juris- 
diction for  the  same  purpose,  upon  the  same  grounds,  without 
disclosing  his  former  application,  relief  may  be  extended  to  the 
other  party  in  a  summary  way  upon  his  petition ;  but  where  the 
equities  of  the  two  applications  are  different,  the  temporary  in- 
junction should  not  be  dissolved  without  answer  from  the  de- 
fendant, and  notice  to  the  complainant.8  But  it  was  held  no 
sufficient  ground  for  dissolving  an  injunction  that  an  injunction 
has  issued  from  a  court  of  chancery  of  another  state  at  the  in- 
stance  of  the  same  complainant  against  the  same  defendant  for 
the  same  matter,  and  that  the  defendant  therein  has  given  security 
to  perform  the  decree  of  that  court.4 

the  defendant  may  show  as  ground  for  dissolving  the  injunction  that,  in  fact, 
no  oath  was  administered  to  the  affiant.  Barrow  v.  Richardson,  23  La.  An. 
203.    See  also  Lewis  v.  Daniels,  23  La.  An.  170. 

*  Hiller  v.  Collins,  63  Cal  235. 

*  Withers  v.  Denmead,  22  Md.  135.  A  judgment  dissolving  an  injunction 
bars  the  plaintiff  from  obtaining  a  subsequent  injunction  on  any  of  the  grounds 
in  existence  prior  to  the  judgment  of  dissolution,  and  of  which  he  could  have 
availed  himself  on  the  trial  of  the  first  injunction.  Porter  p.  Morere,  30  La. 
An.  Part  I.  230. 

*  Wood  v.  Bruce,  9  Gill  &  J.  (Md.)  215,  holding  also  that  where  the  de- 
fendant had  neglected  to  answer  for  a  long  time,  during  which  in  the  ordinary 
course  of  practice  proceedings  pending  in  a  court  of  common  law  would  have 
been  settled,  and  the  matter,  out  of  which  the  proceedings  in  equity  arose, 
determined  in  favor  of  one  of  the  parties,  it  was  held  an  additional  reason  for 
refusing  to  interfere  before  an  answer  had  been  given. 

*  McKin  v.  Fulton,  1  Overt.  (Tenn.)  238. 


874 


PROCEDURE 


[PART    I. 


CHAPTER  XXVIII. 


INCIDENTAL  MATTERS  OP  PRACTICE. 


§  1074.  Notice  of  Application  for  Injunc- 
tion. 

1075.  Notice  of  Motion  to  dissolve. 

1076.  Same  —  Exceptions  to  Rule. 

1077.  What  proper  to  consider  on  Ap- 

plication or  Motion  nisi. 

1078.  Evidence  admissible  at  Hearing  of 

Motion. 

1079.  Same— Affidavits. 

1080.  Same  —  Code  Provisions. 

1061.  Effect  of  Evidence  —  Proper  Basis 
of  Court's  Decision. 

1082.  Same  —  On  Motion  to  dissolve. 

1083.  Findings  — Jury  Trial. 

1084.  Hearing  out  of  County  and  in  Va- 

cation. 

1085.  Continuance  of  Hearing  of  Motion 

to  dissolve. 

1086.  Continuance  of  Hearing  for  fur- 

ther Proof. 


1087.  Order  perpetuating  in  the  Fed- 

eral Courts. 

1088.  Hearing  on  Merits  after  overrul- 

ing Motion  to  dissolve. 

1089.  Hearing    on    Supplemental    and 

Amended  Bill. 

1090.  Compliance  with  Statutory  Pro- 

visions. 

1091.  Failure  to  appear  at  Hearing. 

1092.  Order    of   hearing  Motions    and 

Issues. 

1093.  Motion  pending  Appeal  from  Judg- 

ment or  Original  Order. 

1094.  Conditional  Dissolution. 

1095.  Form  and  Effect  of  Order  upon 

Motion  to  dissolve. 

1096.  Restoration  of  Rights. 

1097.  Rectifying  Injunction  too  broad. 


§  1074.  Notice  of  Application  for  Injunction.  —  The  giving  of 
notice  of  an  application  for  an  injunction  is  usually  regulated  by 
statute ;  and  the  sufficiency  and  requisites  of  the  notice  are  gov- 
erned by  well-established  rules  of  practice.  But  courts  of  equity 
have,  in  the  absence  of  statutory  restrictions  upon  their  powers 
herein,  often  granted  preliminary  injunctions  in  cases  of  urgency 
and  threatened  irreparable  injury  without  notice  to  the  defendant. 
Thus,  in  the  United  States  courts,  as  to  defendants  to  a  bill  who 
have  not  been  served  with  notice,  and  who  have  not  appeared,  a 
mandatory  injunction  will  not  issue  on  motion ;  but  "  if  there  ap- 
pear to  be  danger  of  irreparable  injury  from  delay,"  a  restraining 
order  to  be  served  upon  said  defendants,  without  notice  of  the  time 
and  place  of  hearing,  will  be  granted.1    But  it  is  an  error  to  per- 

1  Chicago,  B.  &  Q.  Ry.  Co.  v.  Burlington,  C.  R.  &  N.  Ry.  Co.,  34  F.  481  ; 
R.  S.  U.  S.  §  718.  An  injunction  cannot  be  dissolved  on  the  ground  that  the 
service  of  the  writ  was  made  before  the  court  had  acquired  jurisdiction  of  the 
person  of  defendant,  where  such  jurisdiction  was  afterwards  obtained,  either 
by  the  service  of  original  notice  or  by  an  appearance.  Lodomillo  v.  Cass,  64 
Iowa,  115. 
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petuate  an  injunction  against  a  party  without  having  him  before 
the  court.1 

§  1075.  Notice  of  Motion  to  dissolve.  —  After  granting  an  in- 
junction the  court  should  not  dissolve  it,  even  in  term  time,  unless 
the  motion  to  do  so  is  put  on  the  motion  docket,  and  reasonable 
notice  given  to  the  complainants.  What  is  reasonable  notice  will 
be  judged  of  by  the  court.2  With  reference  to  the  time  and  requi- 
sites of  the  notice,  practice  acts  and  court  rules  should  be  con- 
sulted. General  notice  of  a  motion  to  dissolve  an  injunction  for 
want  of  equity  is  sufficient ;  but  if  there  be  special  ground  not 
touching  the  equity,  it  should  be  stated.8  A  notice,  however,  of  a 
motion  to  dissolve  an  injunction  given  at  the  statutory  time, 
though  at  a  time  when  the  court  has  no  jurisdiction  of  the  case, 
is  sufficient  where  the  court  has  jurisdiction  when  the  motion  is 
made.4    And  where  a  preliminary  injunction  has  been  granted 

1  Chapman  v.  Harrison,  4  Rand.  (Va.)  336. 

*  Newton  Manof.  Co.  v.  White,  47  6a.  400;  Grayais  v.  Falgoust,  34  La. 
An.  99;  Pike  v.  Bates,  34  La.  An.  391;  Peck  v.  Yorks,  41  Barb.  (N.  Y.)  547. 
Notice  to  Counsel,  —  The  fact  that  no  formal  notice  was  served  of  a  renewed 
motion  by  the  defendant  in  a  suit  for  an  injunction  to  set  aside  an  order  made 
at  the  same  term  allowing  a  withdrawal  of  the  suit  without  prejudice,  and  to 
reinstate  the  case,  and  for  a  decree  upon  the  merits,  is  immaterial,  where 
counsel  for  the  plaintiff  appear  to  the  motion  and  are  heard.  Chicago,  I.  & 
D.  Ry.  Co.  v.  Estes,  71  Iowa,  603;  33  N.  W.  124. 

*  Morris  Canal,  etc.  Co.  v.  Bartlett,  3  N.  J.  Eq.  (2  Green)  9;  Brown  v. 
Winans,  11  N.  J.  Eq.  (3  Stock.)  267.  A  notice  to  dissolve  an  injunction  "for 
irregularity  in  the  proceedings  "  is  not  sufficiently  specific.  The  irregularity 
should  be  pointed  out.  Miller  v.  Traphagen,  6  N.J.  Eq.  (2  Hals.)  200. 
On  notice  of  a  motion  to  dissolve  an  injunction  given  before  answer  filed,  an 
answer  filed  after  the  motion,  though  it  be  filed  before  the  day  fixed  by  the 
notice  for  the  hearing  of  the  motion,  cannot  be  read  in  support  of  it.  Cattell 
v.  Nelson,  7  N.  J.  Eq.  (3  Hals.)  122. 

*  Younglove  v.  Stein  man,  80  Cal.  375 ;  22  P.  189.  In  California,  when 
a  defendant  moves  to  dissolve  an  injunction  granted  on  the  ex  parte  applica- 
tion of  plaintiff,  and  offers  evidence  to  overcome  plaintiff's  prima  facie  case, 
especially  when  he  relies  upon  the  fact  that  since  the  issuance  of  the  injunc- 
tion the  principal  thing  complained  of  has  been  abated,  plaintiff  is  entitled 
to  notice,  and  should  be  permitted  to  support  with  evidence  the  prima  facie 
case,  which  was  all  he  was  required  to  make  in  the  first  place.  The  manner 
of  procuring  the  dissolution  is  not  governed  by  Code  Civil  Proc.  937,  providing 
that  ex  parte  orders  may  be  vacated  without  notice,  but  by  §  532,  prescribing 
the  manner  in  which  an  order  granting  an  injunction  may  be  vacated. 
Temple,  J.,  dissenting.  Hefflon  v.  Bowers,  72  Cal.  270  ;  13  P.  690.  Service 
of  the  rule  nisi  for  dissolving  an  injunction  in  vacation,  under  the  rules  in 
equity,  in  Georgia,  may  be  made  on  the  complainant's  solicitor,  after  appear- 
ance by  the  defendant's  solicitor.    Moore  v.  Ferrell,  1  Ga.  7. 
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without  notice,  a  motion  to  dissolve  may,  upon  notice,  be  made  at 
any  time  before  the  trial,  and  this  notwithstanding  a  demurrer  has 
been  previously  filed.1 

§  1076.  Same  —  Exceptions  to  Rule.  —  To  the  above,  as  to  most 
general  rules,  there  are  exceptions.  Where  great  injury  would 
result  to  a  defendant  by  the  delay  necessary  to  give  the  notice, 
courts  have  sometimes  exercised  discretion  to  dissolve  injunctions 
without  notice  to  the  complainant.2  And  where  a  judge  acting  on 
a  complaint  without  notice  to  the  defendant  grants  an  injunction, 
he  may  afterwards,  acting  on  the  complaint  alone,  without  notice 
to  the  plaintiff,  modify  or  vacate  the  injunction  aB  irregularly  or 
improvidently  granted  ;s  but  if  he  goes  outside  of  the  complaint, 
and  takes  into  consideration  the  answer  and  the  affidavits  filed 
for  the  defendants,  the  plaintiff  is  then  entitled  to  notice,  and  may 
meet  the  affidavits  by  counter-affidavits.4 

§  1077.    What  proper  to  consider  on  Application  or  Motion  nisL 

Under  modern  statutes  and  rules  of  practice,  courts  have  more 
or  less  latitude  of  discretion  as  to  what  matters  they  will  consider 
and  what  evidence  they  will  receive  upon  original  application  for 
an  injunction ;  and  there  is  but  little  difference  in  this  respect  be- 
tween the  hearing  of  an  application  upon  notice  and  an  ad  interim 
motion  to  dissolve.  While  it  is  not  usually  proper  to  either  dis- 
miss the  bill  or  perpetuate  the  injunction  at  this  stage,  yet  any 
matters  may  be  considered  which  throw  light  upon  the  question 
whether  it  would  work  greater  injury  and  hardship  to  the  de- 
fendant to  grant  or  continue  to  the  final  hearing  the  injunction,  or 
to  the  plaintiff  to  refuse  or  dissolve  it.6 

1  Challiss  v.  Comm'rs  of  Atchison  Co.,  15  Kan.  49. 

a  Gere  v.  New  York  Central,  etc.  R.  R.  Co.,  38  Han,  (N.  Y.)  231,  holding 
that  the  power  of  the  court,  under  N.  Y.  Code,  626,  to  vacate  an  injunction 
ex  parte,  without  notice,  may  be  exercised  only  where  there  is  an  immediate 
necessity. 

•  Sledge  v.  Blum,  63  N.  C  374;  Conover  t>.  Ruckman,  33  N.  J.  Eq.  808. 
Compare  State  v.  Twenty-Second  District  Judge,  37  La.  An.  118. 

4  Sledge  v.  Blum,  63  N.  C.  374.  Where  a  temporary  injunction  is  granted 
on  a  petition  which  does  not  state  a  cause  of  action,  the  injunction  may  he  dis- 
solved, because  of  the  defect  in  the  petition,  on  a  notice  which  states  that  the 
motion  to  dissolve  will  be  made  on  the  petition,  and  the  affidavits  on  which  the 
injunction  was  granted,  and  on  such  other  affidavits  as  the  moving  party  may 
deem  proper  to  use  in  support  of  his  motion.  Kemper  t>.  Campbell,  45  Kan. 
529 ;  26  P.  53. 

•  8ee  County  of  Cook  v.  Great  Western  R.  Co.,  119  111.  218;  10  N.  E.  564, 
holding  that  upon  application  for  preliminary  injunction  by  a  county  against  a 
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On  a  motion  for  a  temporary  injunction,  doubtful  questions  not 
before  discussed  will  not  be  decided.  Thej  should  stand  open  for 
the  final  bearing.1  Nor  on  injunction  by  a  tenant  to  restrain  a 
dispossession  suit  by  the  landlord  for  non-payment  of  rent  can  the 
violation  of  independent  covenants  by  the  landlord  be  inquired 
into.2  Where  general  relief  is  sought  against  several  defendants 
joined  in  one  action,  and  injunction  granted  against  part  of  them, 
regard  should  be  had  only  to  the  answers  of  such  as  are  sought  to 
be  enjoined  on  motion  to  dissolve.8 

§  1078.  Evidence  admissible  at  Hearing  of  Motion.  —  The  gen- 
eral principles  of  evidence  apply  in  weighing  the  evidence  adduced 
upon  motion  to  dissolve  or  nisi  rule.  The  practice  in  the  various 
jurisdictions  differs  in  some  respects  as  to  the  quality  and  form 
of  evidence  admissible ;  usually,  however,  the  moving  party  may 
control  the  matter  of  introducing  matters  into  the  hearing  other 
than  those  appearing  upon  the  face  of  the  pleadings  and  exhibits 
by  the  form  and  contents  of  his  notice  of  motion.     But  although 

railroad  company,  it  will  not  be  heard  to  claim  that  the  incorporation  of  such 
company  was  fictitious;  Jackson  v.  Jackson,  91  Ala.  292 ;  10  So.  31;  Akers  v. 
Akeis,  83  Va.  633;  8  S.  E.  260.  As  to  how  far  complainant's  motive  im- 
portant, see  Frick  v.  Moore,  82  Ga,  169 ;  8  S.  E.  80.  As  to  fraudulently 
simulated  title  at  basis  of  action,  see  Devonshire  v.  Gauthreaux,  32  La  An. 
1132.  In  a  suit  for  injunction  and  damages,  the  waiver  of  the  claim  for  dam- 
ages does  not  affect  the  right  to  an  injunction.  Cooky  v.  Cummings,  56  N.  Y. 
S.  C.  R.  521 ;  1  N.  Y.  S.  631.  Upon  a  motion  to  dissolve  an  injunction,  the  de- 
fendant cannot  avail  himself  of  the  plea  of  limitations,  though  insisted  upon  in 
the  answer.  White  v.  Flannigan,  1  Md.  525.  But'objections  of  every  kind  to 
the  answer  may  be  made,  and  are  then  in  order.  Gibson  v.  Til  ton,  1  Bland, 
(Md.)  352.  The  court  has  power,  at  its  discretion,  to  construe  an  instrument 
in  writing  upon  a  motion  to  dissolve  an  injunction.  Morris  Canal,  etc  Co. 
v.  Matthieson,  17  N.  J.  Eq.  385. 

1  Gold  &  Stock  Telegraph  Co.  ».  Commercial  Tel.  Co.,  22  Fed.  Rep.  838. 
See  also  Van  Buren  v.  Trenton,  etc.  Co.,  13  N.  J.  Eq.  (2  Beas.)  302.  Re- 
opening  case  for  additional  testimony.  —It  is  discretionary  with  the  judge  sitting 
at  chambers,  upon  an  application  for  injunction,  to  reopen  the  case  for  more 
testimony,  upon  discovery  of  additional  witnesses  by  one  of  the  parties  after 
argument,  and  while  holding  up  the  matter  for  decision.  Electric  Ry.  Co.  r. 
Savannah,  F.  *  W.  Ry.  Co.,  (Ga.)  13  S.  E.  512. 

*  Huff  o.  Maikham,  70  Ga.  284. 

•  Van  Syckel  v.  Emery,  18  N.  J.  Eq.  887.  On  summary  trial  of  a  rule  to 
prove,  etc.,  on  a  debtor  who  has  enjoined  execution  of  a  judgment  for  one  of 
the  causes  in  the  La  Code,  art.  739,  his  proof  of  facts  must  be  restricted  to 
that  cause.  Williamson  v.  Richardson,  30  La.  An.  Part  II.  1163.  See  Hey- 
niger  v.  Hoffnung,  29  La,  An.  67.  For  proper  practice  under  §  225  of  the 
New  York  Code,  see  Ramsey  v.  Erie  R.  Co.,  7  Abb.  (N.  Y.)  Pr.  ».  s.  156;  38 
How.  (N.  Y.)  Pr.  193. 
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a  notice  of  a  motion  to  dissolve  an  injunction  states  that  the  mo- 
tion will  be  "  based  upon  the  papers,  pleadings,  and  records  in 
said  cause,  and  upon  affidavits  hereafter  to  be  filed,"  the  court 
may  hear  evidence  outside  of  that  mentioned  in  the  notice,  if 
necessary.1  And  on  the  hearing  to  dissolve  a  temporary  injunc- 
tion, on  a  motion  which  was  silent  concerning  the  evidence  to  be 
offered  at  the  hearing,  the  admission  of  oral  evidence  was  held  not 
error,  after  both  parties  had  announced  themselves  ready  for 
trial.2  A  discussion  of  the  rules  governing  the  admissibility  and 
effect  of  evidence  at  the  final  hearing  is  neither  necessary  nor 
practicable.8 

§  1079.  Same  —  Affidavits.  —  As  has  been  stated,  the  practice 
of  producing  affidavits  in  support  of  and  in  opposition  to  applica- 
tions and  motions  is  modern,  and  to  a  great  extent  statutory.  On 
a  motion  to  dissolve  an  injunction  each  party  may  read  affidavits, 
and  it  does  not  follow  that  where  the  defendant  has  answered  un- 

1  Younglove  v.  Stein  man,  80  Cal.  375 ;  22  P.  189.  '  See  Haight  v.  Case, 
4  Paige,  (N.  Y.)  526. 

*  Olson  v.  City  of  Topeka,  42  Kan.  709 ;  21  P.  219.  Affidavits,  evidently 
intended  to  be  used  in  a  cause,  but  not  entitled  in  it,  will  be  allowed  to  be 
read  on  motion  for  an  injunction.  Shook  v.  Rankin,  6  Biss.  477.  An  affida- 
vit cannot  be  annexed  to  a  bill  in  support  of  the  injunction  issued  thereon, 
after  the  coming  in  of  a  sworn  answer,  where  the  defendant's  oath  is  waived, 
except,  perhaps,  upon  an  affidavit  that  the  omission  was  purely  accidental. 
Cooper  v.  Norwood,  2  Edw.  (N.  Y.)  623. 

8  In  suit  to  enjoin  taxes,  see  Hill  v.  Probst,  120  Ind.  528 ;  22  N.  £.  664. 
Record  of  suit  admissible  in  action  to  enjoin  judgment.  Williams  v.  Caplin- 
ger,  6  Humph.  (Tenn.)  257.  Evidence  of  danger  in  using  crossing  by  railroad 
company  in  suit  to  enjoin  disturbance  of  easement.  Boston  &  P.  R.  v. 
Doherty,  (Mass.)  28  N.  E.  277.  But  on  injunction  by  a  railroad  company  to 
restrain  another  company  from  crossing  plaintiff's  track,  plaintiff  cannot  show 
that  defendant  negligently  allowed  a  third  company  to  build  its  track  over  the 
part  of  defendant's  route  intended  to  be  occupied  by  it  after  making  said  cross- 
ing.   Western  Pennsylvania  R.  R.  Ca's  Appeal,  108  Pa.  St.  399. 

Watrr  Appropriators.  —  In  an  action  by  the  appropriators  of  the  waters 
of  a  river  to  enjoin  riparian  proprietors  from  interfering  with  its  rights, 
where  the  complaint  states  that  the  water  was  appropriated  "in  pursuance  of 
notice  duly  given  and  made,"  a  finding  that  the  appropriator  is  entitled  to 
water  in  twelve  times  the  amount  claimed  in  the  notice  cannot  be  sustained,  as 
it  is  in  conflict  with  and  in  excess  of  the  allegations  of  the  complaint  Last 
Chance  Water-Ditch  Co.  v.  Heilbron,  86  Cal.  1;  26  P.  523. 

Trust  Relation.  —  In  view  of  the  trust  relation  which  plaintiff  occupied 
towards  defendant,  it  was  held  error  to  exclude  defendant's  evidence  tending 
to  show  his  breach  of  the  first  contract,  as  his  conduct  in  that  respect  would 
affect  his  right  to  equitable  relief.  Hill  v.  Haberkor,  53  Hun,  637 ;  6  N.  Y. 
S.  674. 
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der  oath,  denying  the  equity,  he  is  entitled  to  have  the  injunction 
dissolved.1  But  the  affidavit  of  a  third  party  annexed  to  an  an- 
swer cannot  be  read  upon  a  motion  to  dissolve  an  injunction  upon 
the  answer  where  the  complainant's  affidavit  alone  is  annexed  to 
the  bill.8 

Where,  upon  motion  to  dissolve  an  injunction,  the  defendant 
uses  his  answer  as  an  affidavit,  the  plaintiff  may  offer  affidavits 
additional  to  the  complaint.3  And  when  the  defendant  moves, 
on  the  complaint  and  answer,  to  dissolve  an  injunction,  the  an- 
swer will  be  treated,  for  all  the  purposes  of  the  motion,  as  an 
affidavit ;  and  the  plaintiff  is  entitled  to  reply  to  the  answer  by 
affidavits.  Copies  of  the  latter  need  not  be  served  upon  the 
defendant.4 

§1080.  Same  —  Code  Provisions.  —  The  Iowa  Code  provides 
that,  in  case  of  a  temporary  injunction,  without  opportunity  to  the 
defendant  to  show  cause  against  it,  application  may  be  made  to 
vacate  it,  either  upon  the  ground  that  the  order  was  improperly 
granted,  or  upon  the  answer  of  the  defendants  and  affidavits,  in 
which  latter  case  defendant  may  fortify  his  application  by  counter 
affidavits.  It  is  held  under  this  act  that  the  defendant  may  base 
his  motion  on  the  answer  alone,  and  the  petition  may  then  be  sup. 
ported  by  affidavits.6  Although  the  Georgia  statute  requires  a 
petition  for  an  injunction  and  a  receiver  to  be  verified,  yet  where 
the  verification  is  imperfect,  as  where  it  is  only  on  information 
and  belief,  the  deficiency  may  be  supplied  by  affidavits  at  the 
hearing,  in  case  the  presiding  judge  shall  think  proper,  in  the  ex- 
ercise of  his  discretion,  to  proceed  on  the  defective  verification.6 

§  1081.  Effect  of  Evidence  —  Proper  Basis  of  Court's  Decision.  — 
The  burden  of  establishing  a  right  to  a  perpetual  injunction  is 
upon  the  party  praying  for  it.7    Where  in  order  to  sustain  a  bill 

1  Spicer  v.  Hoop,  51  Ind.  365. 

1  Mulock  v.  Mulock,  26  N.  J.  Eq.  461.  See  also  Roberts  v.  Anderson,  2 
Johns.  (N.  Y.)  202  ;  Bellona  Co. 'a  Case,  8  Bland,  (Md.)  442. 

•  Howerton  v.  Sprague,  64  N.  C.  451.  See  also  Gillis  v.  Hall,  2  Brews. 
(Pa.)  342. 

4  Delger  v.  Johnson,  44  Cal.  182. 

•  Palo  Alto  Banking,  etc.  Co.  v.  Maher,  65  Iowa,  74.  A  similar  effect  given 
Wis.  Rev.  St.  2781.    See  Starks  v.  Redfield,  52  Wis.  349. 

•  Acts  1887,  p.  64,  Martin  v.  Burgwyn,  (6a.)  13  S.  £.  958. 

T  Spangler  ».  City  of  Cleveland,  43  Ohio  St  526 ;  3  N.  £.  365.  Where, 
pending  an  action  founded  on  the  alleged  existence  of  an  artificial  canal,  a 
temporary  injunction  had  been  granted  restraining  interference  with  the  canal, 
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of  injunction,  a  jurisdictional  fact  is  necessary  to  be  established, 
such  fact  must  be  not  only  alleged  in  the  bill,  but  it  must  be  es- 
tablished by  sufficient  evidence  to  at  least  make  a  prima  facie  case 
before  the  court  proceeds  to  refer  the  cause  to  a  commissioner, 
or  to  order  an  issue  out  of  chancery.1  And  where  the  evidence 
introduced  consists  merely  of  the  opinions  of  witnesses,  a  per- 
petual injunction  is  not  to  be  decreed,  unless  the  case  is  made 
out  to  the  satisfaction  of  the  court.2  Where  complainant  seeks 
to  enjoin  suits  pending  against  him  in  courts  of  law  the  oath  of 
the  complainant  as  to  the  truth  of  the  matters  alleged  in  the  bill, 
without  other  evidence,  is  insufficient  to  justify  the  court  in  grant- 
ing the  injunction  sought.  The  complainant  should  file  copies  of 
the  pleadings  or  proceedings  as  exhibits,  in  support  of  the  aver- 
ments in  regard  to  the  object  and  purposes  of  the  suits  sought  to 
be  enjoined.8  And  where  every  material  allegation  in  a  bill  for 
an  injunction  is  traversed,  and  on  the  hearing  the  evidence  upon 
each  of  the  issues  is  conflicting,  there  is  no  abuse  of  discretion  in 
refusing  to  grant  an  injunction.4 

§  1082.  Same  —  On  Motion  to  Dissolve.  — -  Upon  a  motion  for  a 
dissolution  of  an  injunction,  it  is  not  expected  that  a  party  shall 
come  as  fully  prepared  with  proofs  as  he  might  do  on  a  final  hear- 
ing of  the  cause.5  But  an  injunction  should  be  dissolved,  upon  a 
motion  either  to  continue  or  dissolve  it,  if,  upon  all  the  evidence 
disclosed,  it  would  not  have  been  granted  in  the  first  instance.6 
And  if  an  injunction  is  obtainable  through  a  misrepresentation 
of  the  facts,  it  makes  no  difference  whether  such  misrepresenta- 
tion was  through  carelessness,  misinformation,  or  otherwise,  it 
will  be  dissolved.7  In  patent  cases,  an  injunction  is  granted  to 
protect  the  prima  facie  right  or  title  of  the  party  seeking  it,  if 
the  injunction  be  temporarily  granted  when  the  bill  is  filed.  Mo- 
tions to  dissolve  it  must  be  heard  on  new  evidence  when  the  an- 
swer is  filed  denying  the  validity  of  the  patent,  and  upon  prima 

the  injunction  was  dissolved  upon  proof  that  such  canal  did  not  exist,  thai 
there  was  only  a  natural  water-course,   Schaefer  v.  Herb,  7  Robt  (N.  Y.)  222. 

•  Ohio  River  R.  Co.  v.  Ward,  (W.  Va.)  14  S.  E.  142. 

•  Woodruff  v.  Lockerby,  8  Wis.  369. 

•  Shoemaker  v.  National  Mechanics'  Bank,  31  Md.  396. 

«  Wheelan  v.  Clarke,  79  Ga.  181 ;  3  S.  £.  901 ;  Coach  v.  Williams,  79  Ga. 
211;  4  S.  E.  16. 

•  Bibb  v.  Prather,  1  Sneed,  (Ky.)  168. 

•  Moser  v.  Polharous,  4  Abb.  (N.  Y.)  Pr.  n.  s.  442. 
'  Endicott  v.  Mathia,  9  N.  J.  Eq.  (1  Stock.)  110. 
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fade  evidence  in  support  of  the  answer,  the  injunction  will  be  dis- 
solved, unless  the  opposite  party  support  the  validity  of  the  patent 
by  evidence  in  rebuttal.  The  court  must  weigh  the  evidence,  and 
retain  or  dissolve  the  injunction  according  to  its  preponderance.1 
But  an  injunction  will  not  be  dissolved,  if  there  is  an  issue  of  fact 
undetermined,  which,  when  determined,  may  show  plaintiff  en- 
titled to  a  continuance  of  the  injunction;2  nor  because  of  lis 
pendens,  unless  the  latter  protects  plaintiff's  rights  as  fully  as  the 
injunction.8 

§  1083.  Findings  —  Jury  Trial.  —  Though  in  a  suit  for  an  in- 
junction the  court  may  submit  questions  to  the  jury,  the  ultimate 
finding  must  be  by  the  court,  and  until  made,  a  motion  for  a  new 
trial  is  premature.4  The  practice  of  setting  forth  the  findings  of 
fact  in  the  record  has  grown  up  under  statutory  provisions.  An 
order  granting  an  injunction,  and  stating,  in  the  language  of  the 
New  York  Code,  that  "it  appears  from  the  complaint  that  the 
plaintiffs  demanded  and  are  entitled  to  a  judgment  restraining 
the  commission  or  continuance "  of  that  which,  during  the  pen- 
dency of  the  action,  would  produce  injury  to  the  plaintiffs,  does 
not  recite  the  grounds  for  the  order.6 

§  1084.    Hearing  out  of  County  and  in  Vacation.  —  In  Alabama,6 

Georgia,7  and  presumably  in  most  of  the  states,  there  are  statutes 

1  Woodworth  v.  Rogers,  3  Woodb.  &  M.  185. 

»  Cornell  ».  Utica,  Ithaca,  etc.,  R.  R.  Co.,  (51  How.  (N.  T.)  Pr.  184. 

•  Id. 

4  Pence  v.  Garrison,  93  Ind.  345.  On  petition  to  enjoin  an  encroachment 
on  a  right  of  way  over  a  strip  of  land,  the  evidence  of  both  the  ownership  and 
possession  of  such  strip  was  confused  and  contradictory.  Held,  that  the  dis- 
puted facts  should  have  been  submitted  to  a  jury  in  a  legal  action.  Newport 
&  L.  T.  P.  R.  Co.  v.  Fitzsimmons,  (Ky.)  8  S.  W.  201. 

•  Hotchkiss  v.  Hotchkiss,  50  Hun,  604;  2  N.  Y.  S.  825.  In  an  action  to 
restrain  defendants  from  diverting  certain  water,  plaintiff  alleged  an  appropri- 
ation thereof  to  the  extent  of  a  canal  six  feet  wide  and  three  feet  deep.  The 
court  found  an  appropriation  to  the  extent  of  a  canal  five  feet  wide  and  eigh- 
teen inches  deep.  Held,  that  the  finding  was  responsive  to  the  issue,  and  re- 
lief to  that  extent  was  properly  allowed.  Hill  v.  Lenormand,  (Ariz.)  16  P. 
226.  In  an  action  to  enjoin  defendant  from  destroying  a  levee  alleged  to  have 
been  built  by  plaintiff  on  land  belonging  to  her,  a  finding  that  "  said  levee  is 
upon  the  line  dividing  the  lands  of  plaintiff  and  defendant,  and  is  built  partly 
upon  the  lands  of  each,"  is  a  sufficient  finding  that  said  levee  was  built  upon 
land  owned  by  plaintiff  to  sustain  a  judgment  for  her.  Belcher  v.  Murphy,  22 
P.  264 ;  81  Cal.  39. 

•  Griffin  v.  Branch  Bank  of  Huntsville,  9  Ala.  201. 
T  Semmes  v.  Mayor,  etc.  of  Columbia,  19  6a.  471. 

Waiver  of  Objection  to  Jurisdiction.  —  In  a  suit  for  an  ini unction, 

VOL.  11.  —  7 
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which  authorize  the  hearing  of  motions  to  dissolve  and  grant  in- 
junctions out  of  the  county  where  the  suit  is  filed,  or  in  vacation. 
But  a  court  commissioner  has  no  jurisdiction  to  dissolve  an  in- 
junction on  a  motion  not  referred  to  him  by  the  court  for  deter- 
mination.1 The  course  of  practice,  in  appealing  from  such  a 
decree,  is  precisely  the  same  as  if  the  decree  was  made  in  term 
time. 

§  1085.  Continuance  of  Hearing  of  Motion  to  Dissolve.  — It  is 
a  general  rule  not  to  continue  a  motion  to  dissolve  an  injunction, 
unless  from  some  great  necessity.3  But  such  motion  resting  on 
an  answer  only,  before  proofs  are  in,  is  addressed  to  the  discretion 
of  the  court ;  and  where  the  ends  of  justice  will  permit,  the  in- 
junction will  be  allowed  to  stand  until  complainant  has  had  a  fair 
opportunity  to  take  testimony.8  On  the  hearing  of  a  motion  to 
dissolve  an  injunction  restraining  the  sale  under  a  deed  of  trust, 
complainant  moved  for  a  continuance  to  take  additional  and 
material  evidence.  The  motion  was  denied  and  the  injunction 
dissolved,  on  the  ground  that  the  contract  under  which  the  deed 
of  trust  was  given  was  not  usurious,  which  was  the  principal 
point  in  issue.  It  appeared  that  the  evidence  intended  to  be  in- 
troduced by  complainant  was  to  the  effect  that  the  notice  stipu- 
lated for  in  the  deed  of  trust  was  defective.  It  was  held  that  it 
was  an  error  to  deny  the  motion  for  a  continuance,  because,  if 
the  defective  notice  alleged  could  be  proved,  it  would  entitle  com- 
plainant to  the  injunction  prayed  for.4 

defendants  cannot  object  that  the  judge  of  a  county  otber  than  that  in  which 
the  suit  is  brought,  and  to  whom  application  was  made,  in  the  absence  of  the 
latter  judge,  for  a  temporary  restraining  order,  had  no  power  to  grant  the  order, 
where  they  have  recognized  the  order  as  valid,  and  agreed  that  it  should  remain 
in  force  until  the  final  hearing  and  judgment.  Freeland  0.  Stillman,  (Kan.)  30 
P.  235. 

1  Stone  v.  Bunker  Hill,  etc.  Co.,  28  Cal.  497;  Mason  v.  Payne,  Walk. 
(Mich.)  450. 

*  Pithole  Creek  Petroleum  Co.  v.  Rittenhouse,  12  W.  Va.  313. 

*  Brown  v.  Haskins,  45  Miss.  183.  See  also  Indian  River  Steamboat  Co. 
v.  East  Coast  Transp.  Co.,  (Fla.)  10  So.  480. 

*  Vaught  v.  Rider,  83  Va.  659;  3  S.  E.  293.  On  a  motion  to  continue  an 
injunction,  it  is  within  the  discretion  of  the  court  whether  to  allow  or  refuse 
the  moving  party  the  right  to  furnish  additional  affidavits.  Cagney  0. 
Fisher,  34  Hun,  (N.  Y.)  549.  An  order  dissolving  an  injunction  was  accom- 
panied by  an  order  allowing  defendant  to  file  suggestions  of  damages,  and  the 
cause  was  continued  without  any  recorded  order,  until  the  next  term,  and,  ap- 
pearing on  the  calendar  at  such  term,  was  again  continued.  Held,  that  the 
case  was  continued  by  operation  of  law;  and  the  failure  of  the  record  to  show 
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§  1 086.  Continuance  of  Hearing  for  Further  Proof.  —  When  ft 
temporary  injunction  is  dissolved  by  reason  of  a  sworn  denial  of 
the  facts  stated  in  the  petition,  the  suit  should  be  continued  for 
a  hearing  on  the  merits,  and  it  is  error  in  such  a  case  for  the 
court  to  dismiss  the  suit,  although  plaintiff  does  not  affirmatively 
demand  a  trial  on  the  issues.1  And  where  a  bill  is  filed  to  en- 
join a  judgment  at  law  and  release  of  errors  is  filed,  the  chancel- 
lor can  do  no  more  than  dissolve  the  injunction  on  that  account ; 
he  cannot  dismiss  the  bill  for  that  reason.2  A  statute  providing 
that,  where  an  injunction  is  wholly  dissolved,  the  bill  shall  be 
dismissed  at  the  next  term,  applies  to  a  pure  bill  of  injunction, 
and  not  to  a  case  where  the  bill  prays  for  other  relief.  Where, 
therefore,  a  receiver  is  appointed  according  to  the  prayer  of  the 
bill,  he  may  be  ordered,  at  a  time  subsequent  to  that  at  which  the 
injunction  previously  granted  was  dissolved,  to  collect  a  rent-bond 
taken  by  him  in  pursuance  of  the  order  of  the  court.8  But  where 
a  perpetual  injunction  is  the  only  proper  relief  that  can  be 
granted  on  a  bill,  on  dissolving  the  injunction  the  bill  should  be 

an  order  of  continuance  does  not  defeat  jurisdiction  to  award  damages.  Poyer 
9.  Village  of  Desplaines,  124  111.  310;  15  N.  E.  768. 

Time  of  Decision.  —  Where  a  statute  directs  a  decision  on  a  motion  to  set 
aside  an  injunction  to  be  rendered  within  twenty  days  after  submission,  but 
contains  no  provision  depriving  the  court  of  jurisdiction  in  case  the  decision  is 
not  rendered  within  that  time,  the  provision  is  merely  directory.  Watson  v. 
Coe,  53  Hun,  630;  5  N.  Y.  S.  614. 

1  Love  r.  Powell,  67  Tex.  15;  2  S.  W.  456;  Whitaker  v.  Hill,  96  N.  C.  2; 
1  S.  £.  639;  Consolidated  Gas  Co.  v.  City  of  New  York,  (Sup.)  17  N.  Y.  S.  826. 
The  proper  practice  under  the  Illinois  law,  stated,  as  to  the  dismissal  of  a  bill 
upon  dissolution  of  an  injunction.  Hummert  v.  Schwab,  54  111.  142.  An  in- 
junction in  favor  of  an  administrator,  on  the  ground  of  a  deficiency  of  assets, 
should  not  be  made  perpetual,  but  only  until  assets  shall  come  to  his  hands, 
reserving  to  the  creditors  to  show  assets  by  set.  fa.  at  law.  Hayden  o. 
Goode,  4  Hen.  &  M.  (Va.)  460. 

*  Paulding  v.  Watson,  21  Ala.  279. 

»  Adkins  v.  Edwards,  83  Va.  300;  2  S.  E.  435.  Under  Texas  Code,  the 
proper  practice  on  enjoining  a  judgment  is  to  dispose  of  the  whole  case,  both 
on  the  injunction  and  on  the  merits,  in  one  proceeding,  and  not  perpetuate  the 
injunction  and  reinstate  the  original  case  for  subsequent  final  trial.  Raymond 
v.  Conger,  51  Tex.  536.  If  a  plaintiff  in  a  petition  for  an  injunction  desires 
that  his  petition  should  stand  over  as  an  original  suit  after  the  dissolution  of 
the  injunction,  it  is  his  duty  to  call  the  attention  of  the  court  to  the  matter, 
and  request  that  the  case  should  be  given  that  direction,  and,  having  failed 
to  do  so,  it  is  not  error  in  the  court  to  dismiss  the  petition  on  the  dissolution 
of  the  injunction.     Baldridge  v.  Cook,  27  Tex.  565. 
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dismissed.1  And  where  the  principles  of  a  cause  are  adjudicated 
in  an  order  rejecting  a  motion  to  dissolve  an  injunction,  the  cause 
may,  if  the  court  think  proper,  be  continued  to  the  hearing ;  or 
if  an  appeal  has  been  allowed  from  the  judgment  sought  to  be 
restrained,  it  may  be  dismissed  as  having  been  prematurely 
allowed,  or  retained,  if  the  chancellor  thinks  it  most  proper 
that  it  should  be  further  proceeded  in.3 

§  1087.  Order  perpetuating  in  the  Federal  Courts.  —  An  injunc- 
tion issued  by  a  United  States  district  judge  expires  at  the  next 
term  of  the  court  if  not  continued  by  the  court.8  But  the  denial 
of  several  successive  motions  to  dissolve  it  may  be  considered 
equivalent  to  an  order  for  its  renewal.4 

§  1088.    Hearing  on  Merits  after  over-ruling  Motion  to  dissolve.  — 

On  over-ruling  a  motion  to  dissolve  an  injunction,  before  ren- 
dering a  final  decree,  the  parties  should  be  heard  on  the  merits  of 
the  bill,  if  a  default  has  not  been  taken.5  And  where  an  injunc- 
tion is  granted  until  the  coming  in  of  the  answer,  it  will  not  be 
dissolved  by  the  coming  in  of  the  answer,  but  will  remain  to 
await  the  order  of  the  court ; 6*  nor  has  the  chancellor  any  right 
at  the  appearance  term,  and  before  the  filing  of  an  answer,  to  dis- 
solve an  injunction  or  dismiss  a  bill,  if  the  bill  contains  equity.7 
On  the  other  hand,  though  demurrer  be  filed  and  considered,  the 
grant  of  a  preliminary  injunction  does  not  adjudicate  the  de- 
murrer, nor  bar  a  motion  at  the  final  hearing  to  dismiss  the 
bill.8 

§  1089.  Hearing  on  Supplemental  and  Amended  Bill.  —  Where, 
after  demurrer  to  a  bill  for  an  injunction,  permission  is  granted 
to  amend  a  bill,  and  the  amended  bill  makes  out  a  case  for  an 
injunction,  it  is  error  for  the  court  to  sustain  the  demurrer.  A 
special  order  should  be  issued  allowing  the  amendment  and  grant- 

1  Edwards  ».  Pope,  4  111  (3  Scam.)  465. 

2  Baltimore  v.  Wheeling,  13  Grat.  (Va.)  40.  See  also  Woolf  r.  Jacobs,  36 
N.  T.  40S. 

•  Parker  v.  Maryland  Circuit  Court  Judges,  12  Wheat  561. 

4  Id.  Where  a  decree  makes  an  injunction  perpetual,  "  or  until  the  further 
order  of  this  court,"  these  words  will  not  detract  from  the  finality  of  the  de- 
cree.    Woffenden  v.  Woffenden,  1  Ariz.  328. 

•  Ottawa  v.  Walker,  21  111.  605. 

•  Turner  v.  Scott,  5  Rand.  (Va.)  332. 

'  Judah  o.  Chiles,  3  J.  J.  Marsh.  (Ky.)  302. 
9  Jenkins  v.  Nolan,  79  Ga.  295;  5  S.  £.  34. 
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ing  the  injunction.1  And  where  an  injunction  is  asked  for  on  a 
supplemental  bill,  if  the  court  makes  an  order  for  the  injunction, 
leave  to  file  the  bill  is  always  implied  in  such  order,  if  it  be  not 
stated  in  express  terms.2  But  where  on  second  application  for 
injunction  on  the  same  bill,  after  a  refusal  on  the  first  application 
has  been  acquiesced  in  until  too  late  for  a  writ  of  error,  the  only 
new  fact  incorporated  by  amendment  in  the  bill  is  one  which  was 
known  to  the  complainant  when  the  bill  was  first  brought,  the 
injunction  should  be  refused.8 

§  1090.    CompUanoe  with  Statutory  Provisions.  —  A  motion  to 

dissolve  an  injunction  must  proceed  in  strict  compliance  with 
existing  statutory  provisions  on  the  subject.4  And  where  de- 
fendant, against  whom  an  injunction  has  been  granted,  seeks  to 
procure  a  dissolution  without  attempting  to  justify  his  acts,  he 
must  comply  strictly  with  the  provisions  of  the  statute  regulating 
undertakings  in  such  cases.6 

§  1091.  Failure  to  appear  at  Hearing.  —  It  is  not  error  to  vacate 
a  restraining  order,  no  cause  being  shown  to  the  contrary,  when, 
at  the  time  and  place  fixed,  by  consent,  or  by  notice  for  the  hear- 
ing at  chambers,  the  party  who  obtained  the  order  fails  to  appear 
either  in  person  or  by  attorney.6  The  same  rule  applies  to  the 
defendant,  whose  duty  it  is  to  appear  and  insist  upon  his  motion 
to  dissolve  the  injunction ;  and  if  he  fails,  the  injunction  should 
be  continued  to  the  final  hearing.  But  where  it  is  not  shown  that 
sufficient  notice  was  given  within  proper  time,  a  default  taken  on 
such  insufficient  notice  should  be  set  aside.7 

§  1092.    Order  of  hearing  Motions  and  Issues.  —  A  party  moving 

to  dissolve  an  injunction  in  vacation  need  not  wait  to  file  his 
answer  in  court,  or  at  the  rules,  but  may  put  in  his  answer  and 
have  the  benefit  of  it  at  the  hearing  of  the  motion.8  And  where 
a  demurrer  to  a  complaint  for  injunction,  and  a  motion  to  dissolve 

1  Keerl  v.  Keerl,  28  Md.  157. 

*  Eager  v.  Price,  2  Paige,  (N.  Y.)  333. 

*  Beck  with  v.  Blanchard,  79  6a.  803;  7  S.  E.  224.  If  an  amendment  to 
a  bill  in  equity  presents  no  new  case  and  changes  no  equities,  the  defendant 
may  move  a  dissolution  of  an  injunction  without  answering  such  amendments. 
Mahone  v.  Central  Bank,  17  6a.  111. 

«  Clark  v.  Mock,  42  6a.  240. 

*  Chamberlin  v.  Buffalo,  New  York,  etc.  R.  R.  Co.,  31  Hun,  (N.  Y.)  339. 

*  Coward  v.  Chastain,  99  N.  C.  443 ;  6  S.  E.  703. 
7  Brett  v.  Farr,  58  Iowa,  442. 

*  Goddin  t>.  Vaughn,  14  6rat  (Va.)  102. 
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a  temporary  injunction,  are  pending  at  the  same  time,  it  is  entirely 
discretionary  with  the  court  on  which  it  will  first  rule.1  But  on 
motion  to  coutiuue  an  injunction,  the  court  cannot  relieve  the 
defendant.  This  can  only  be  done  upon  an  original  motion  by 
him  on  notice,  or  by  an  order  directing  the  plaintiffs  to  show 
cause  why  the  injunction  should  not  be  vacated  or  modified.2 

§  1093.    Motion  pending  Appeal  from  Judgment  or  Original  Order. 

Where  a  temporary  injunction  has  been  granted  by  a  trial  judge, 
and  the  law  side  has  once  been  adjudicated  by  the  supreme  court, 
and  has  been  a  second  time  taken  to  said  court,  and  is  still  pend- 
ing, with  reasonable  certainty  that  an  adjudication  will  soon 
be  had,  the  circuit  court  will  not  dissolve  the  injunction,  or  sus- 
tain a  motion  to  file  a  supplemental  answer.8  And  where  a  tem- 
porary injunction  is  granted  on  a  complaint  subsequently  held 
insufficient  on  appeal,  an  amended  complaint  operates  to  continue 
the  injunction  obtained  previously.4 

§  1094.  Conditional  Dissolution.  —  As  has  been  shown  in  several 
connections,6  the  court  has  a  wide  latitude  of  discretionary  power 
to  adapt  its  orders  and  decrees  to  the  conditions  and  circumstances 
attending  each  case;  and  upon  motion  to  dissolve,  the  motion 
may  be  granted,  subject  to  any  reasonable  conditions  which  the 
court  sees  fit  to  impose.  Thus,  in  a  suit  by  the  owner  of  property 
against  an  internal  improvement  company,  to  enjoin  it  from  pros- 
ecuting work  that  will  irreparably  injure  his  property,  where  the 
court  has  directed  an  issue  of  quantum  damnificatus,  the  order 
may  be  made  that  when  the  company  pays  to  the  owner,  or  depos- 
its in  the  court,  as  the  case  may  be,  the  sum  found  by  the  jury,  the 
injunction  shall  be  wholly  dissolved,  but  until  that  time  it  is  con* 
tinued  in  full  force  and  effect.6 

»  Clarke  v.  Shaw,  101  Ind.  563. 

•  Kelly  w.  Jeroloman,  7  Robt.  (N.  Y.)  158.  An  order  pro  confesso  having 
been  entered  against  the  defendant,  and  an  injunction  issued,  he  moved  on 
affidavit  for  leave  to  file  an  answer  and  for  a  dissolution  of  the  injunction. 
Held,  that  an  order  allowing  the  motion  as  a  whole  should  not  be  reversed 
although  the  better  practice  would  have  been  to  make  a  separate  motion  to 
dissolve  the  injunction  after  the  answer  had  been  put  in.  Perrin  v.  Oliver, 
1  Minn.  202. 

•  Reynolds  v.  Iron  Silver  Mining  Co. ,  38  F.  354. 
«  Shipman  v  Superior  Court,  (Cal.)  12  P.  787. 

•  Supra,  §  1031. 

•  Mason  v.  Bridee  Co.,  20  W.  Va.  243,  followed;  Ohio  River  R.  Co.  •. 
Ward,  (W.  Va.)  14  S.  E.  142. 
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§  1095.   Form  and  Effect  of  Or4er  upon  Motion  to  Dissolve.  —  It 

may  be  further  stated  with  respect  to  the  court's  discretionary 
power  to  give  form  and  shape  to  its  orders  upon  motion  to  dis- 
solve, that  it  is  not  error,  after  the  dissolution  of  an  injunction 
because  the  answer  has  denied  and  taken  away  the  equity  in  the 
bill,  for  the  court  to  retain  the  control  over  the  case  until  after 
trial  upon  the  merits.1  And  where  one  who  has  filed  a  bill  to  en- 
join the  sale  of  property  asks  to  have  the  property  left  in  his  cus- 
tody during  the  pendency  of  the  litigation,  upon  terms  that  he 
return  it  when  so  ordered,  the  court  can  make  an  affirmative  order 
compelling  him  to  return  or  pay  the  value  of  the  property.3  But 
where  the  court  dissolves  an  injunction  restraining  defendant  from 
digging  an  irrigating  ditch  across  plaintiffs  land,  a  further  order 
requiring  him  to  build  sluices  wherever  necessary,  there  being 
nothing  about  sluices  in  the  pleadings,  is  void  for  uncertainty.8 
And  on  the  dissolution  of  an  injunction  staying  the  execution  at 
law  on  a  money  judgment,  the  decree  should  remit  the  creditor  to 
his  judgment,  and  not  be  for  the  amount  of  the  judgment,  with  inter- 
est added ta  damages.4    And  where  an  injunction  to  stay  the  sale 

1  Deon  p.  Schram,  58  Tex.  524.  An  injunction  may  be  granted  against  one 
defendant,  though  not  warranted  as  to  co-defendants.  Alspaugh  v.  Adams,  80 
Ga.  345;  5  S.  E.  496.  On  the  dissolution  of  an  injunction,  it  is  of  course 
to  order  the  money  to  be  retained  in  the  office,  on  affidavit  showing  a  danger 
of  its  loss  if  it  goes  into  the  hands  of  the  defendant.  Lane  v  Brown,  2  Hayw. 
(N.  C.)  21 5.  Sanction  of  bill  by  judge.  —  An  order  for  defendant  to  show  cause 
is  a  sufficient  implied  sanction  of  a  bill  for  injunction  to  satisfy  Code  6a. 
$4186,  forbidding  the  granting  of  any  extraordinary  remedy  until  the  sanction 
of  the  judge  is  obtained.    Alspaugh  v.  Adams,  80  Ga.  845;  5  S.  £.  496. 

3  Moore  v.  Diament,  41  N.  J.  Eq.  612.     The  formal  order  is  not  necessary 
to  dissolve  an  injunction  restraining  the  defendant  in  a  suit  in  equity  from 
selling  or  transferring  the  property  in  dispute,  when  there  is  a  final  decree 
which  disposes  of  the  whole  controversy  by  granting  the  relief  prayed  in  the. 
bilL    Musgrove  v.  Staylor,  36  Ind.  123. 

•  McKenzie  v.  Ballard,  14  Colo.  426;  24  P.  1.  It  is  irregular  to  dissolve  an 
injunction  in  court  with  direction  that  the  order  shall  *not  go  out,  and  then 
in  vacation  to  direct  that  the  order  shall  go  out.  Randolph  v.  Randolph,  6 
Rand.  (Va.)  194.  It  is  erroneous  to  dissolve  an  injunction  for  more  than  the 
amount  claimed  in  the  answer.  Vandyke  v.  Hardin,  6  J.  J.  Marsh.  (Ky.) 
122. 

4  Coblentz  p.  Wheeler  &  Wilson  Manuf.  Co.,  40  Ark.  180.  Where,  on  a  bill 
to  stay  proceedings  on  a  judgment,  it  appears  from  the  report  of  the  commis- 
sioner that  the  complainant  is  entitled  to  credit  which  the  defendant  had  not 
given  him,  the  bill  ought  not  to  be  dismissed  because  the  complainant  had 
neglected  to  carry  into  effect  a  previous  order  of  the  court,  referring,  by  con- 
sent, the  account  to  a  different  commissioner ;  but  the  last  order  being  made 


888  PROCEDURE.  [PART    I. 

of  particular  property  on  execution,  but  not  in  any  way  affecting* 
the  judgment  or  the  collection  of  it  out  of  other  property,  is  dis- 
solved, no  decree  ought  to  be  rendered  against  the  complainant.1 
Accordingly,  should  the  court,  after  having  granted  an  injunction 
against  the  enforcement  of  a  judgment  alleged  to  have  been  satis* 
fied,  dissolve  the  same  at  a  final  hearing,  it  ought  not  to  enter  a 
personal  decree  against  the  plaintiff  for  the  amount  of  the  origi- 
nal judgment  enjoined,  but  should  simply  dissolve  the  injunction, 
and  dismiss  the  bill,  with  costs,  and  without  prejudice  to  the 
plaintiff  as  to  his  defence  at  law  against  the  enforcement  of  the 
execution.2 

§  1096.  Restoration  of  Rights.  —  Upon  the  dissolution  of  an  in- 
junction it  is  proper  to  undo  what  has  been  wrongfully  done  by 
means  of  it ;  as,  for  example,  to  restore  possession  of  premises  to 
one  dispossessed  thereby.8  Accordingly  when,  on  application  for 
an  injunction,  the  chancellor  grants  a  temporary  restraining  order 
until  the  hearing,  and,  after  this  and  before  the  hearing,  the  de- 
fendant violates  the  restraining  order,  and  takes  possession  of 
land  in  defiance  thereof,  it  is  competent  for  the  chancellor  at  the 
hearing,  though  he  may  refuse  the  injunction,  to  direct  the  sheriff 
to  restore  the  parties  to  their  status  at  the  time  the  bill  was 
filed.4 

§  1097.  Rectifying  Injunction  too  broad. — If  an  injunction  is 
made  broader  in  its  scope  than  was  intended  by  the  order  under 
which  it  was  issued,  the  defendant  should,  on  being  served  with 
it,  take  immediate  measures  to  set  it  aside  for  that  reason,  and 
not  wait,  to  raise  the  objection,  until  the  hearing  of  a  motion  for 

on  the  defendant's  motion,  and  the  report  being  excepted  to  for  want  of  notice 
to  the  complainant,  a  new  account  ought  to  be  ordered.     Roberts  v.  Jordan*, 
.    Munf.  (Va.)  418. 

1  Hammond  v.  St.  John,  4  Yerg.  (Tenn.)  107.  On  a  motion  to  dissolve 
an  injunction,  the  cause  not  having  been  set  down  for  hearing,  it  is  error  to 
dismiss  the  bill.     Dorsey  v.  H  age  rs  town  Bank,  17  Md.  408. 

*  Howell  v.  Thomason,  34  W.  Va.  794 ;  12  S.  E.  1088. 

*  Herrington  v.  Herrington,  11  111.  App.  121.  In  a  suit  by  injunction, 
there  being  a  re-conventional  demand  by  the  defendant,  and  the  merits  of  the 
case  being  properly  put  at  issue  by  the  pleadings,  the  defendant,  in  obtaining 
the  dissolution  of  the  injunction,  on  the  trial  in  the  absence  of  the  plaintiff, 
is  entitled,  not  merely  to  a  judgment  of  non-suit,  but  to  one  that  should  be 
conclusive  between  the  parties.     Verges  v.  Gonzales,  33  La.  An.  410. 

4  Byne  v.  Byne,  54  Ga.  257.  To  same  effect  Lake  Shore  &  M.  S.  Ry.  Co. 
v.  Taylor,  134  111.  603;  25  N.  £.  588.  See  also  Smith  v.  People,  (Colo.  App.) 
29  P.  924. 
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an  attachment  for  violation.1  So  where  a  judgment  has  been  en- 
joined and  a  new  trial  at  law  ordered,  the  court  may  afterwards, 
although  no  verdict  has  been  certified,  if  it  becomes  satisfied  that 
a  new  trial  ought  not  to  have  been  granted,  set  aside  the  order 
and  dissolve  the  injunction.8 

1  Sickels  v.  Borden,  4  Blatchf.  14.  Though  an  order  for  dissolving  an  in- 
junction, on  terms,  might  be  discharged,  on  motion  or  petition,  the  proper 
course  is  to  discuss  the  merits  of  the  order,  upon  a  re-hearing.  Van  Bergen 
v.  Demarest,  4  Johns.  (N.  Y.)  35.  See  Rodman  v.  Borline,  2  Mete.  (Ky.) 
325. 

*  Yass  v.  Magee,  1  Hen.  &  M.  (Va.)  2.    Compare  Lindsay  v.  Hatch,  (Iowa) 
52  N.  W.226;  Id.  227. 
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CHAPTER  XXIX. 

VIOLATION   OP  INJUNCTIONS. 

I.  What  constitutes  Violation. 
IL  Matters  of  Practice  herein. 


I.  What  constitutes  Violation. 


Contempt  by  Corporation. 

Indirect  Violation. 

Passive  Contempt. 

Violation  by  Plaintiff. 

Acts  held  not  Violations. 

Lack  of  Jurisdiction  as  Defence. 

Advice  of  Counsel  as  an  Excuse. 

Waiver  by  and  Connivance  of 
Complainant. 

Public  Convenience ;  Operation  of 
Railroad. 

Absence  of  Intent  to  violate  con- 
sidered in  Mitigation. 

Violation  with  reference  to  Bond. 

Party  enjoined  may  protect  Prop- 
erty. 


§  1098.  Extent  of  Power  to  punish.  —  The  extent  of  the  power 
of  a  court  of  chancery  to  punish  parties  in  contempt  for  violations 
of  injunctive  process  is  frequently  limited  by  statute.  Thus,  un- 
der the  New  York  statute,1  it  is  held  that  the  court  can  only  impose 
such  a  fine  as  shall  be  sufficient  to  indemnify  the  party  aggrieved 
for  his  actual  loss  and  injury,  and  to  satisfy  his  costs  and  expenses 
in  the  proceeding,  and  the  amount  of  the  loss  must  be  estab- 
lished by  the  same  proof  as  would  be  required  in  an  action  of  law 
to  recover  the  damages  sustained.3  A  penalty  -for  contempt  for 
disobeying  an  injunction  may  be  imposed  for  the  benefit  of  the 


1098. 

Extent  of  Power  to  punish. 

§1109. 

1099. 

Motives  for  and  Capacity  of  Party 

1110. 

violating  immaterial. 

1111. 

1100. 

City  Ordinance  no  Protection. 

1112. 

1101. 

Contempt    by    instituting   Legal 

1113. 

Proceedings. 

1114. 

1102. 

Taking  out  Execution. 

1115. 

1103. 

Violation  of  Injunction  granted 
on  Creditor's  Bill. 

1116. 

1104. 

Transferring  Property. 

1117. 

1105. 

Same  —  Prohibited  Sale   covered 

by  General  Sale  —  Exercise  of 

1118. 

Right   to  give  Preference  not 

punished. 

1119. 

1106. 

Continuing  to  run  Ferry. 

1120. 

1107. 

Setting  up  Claim. 

1108. 

Interference  with  Possession. 

1  3  N.  Y.  Rev.  St.  841,  21. 

9  Dejonge  v.  Brenneman,  23  Han,  (N.  T.)  832. 
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party  thereby  injured ; l  but  when  a  party  has  disobeyed  an  in- 
junction of  the  court  of  chancery  to  the  injury  of  another  party, 
resulting  in  damages  unliquidated  in  their  nature,  and  not  ascer- 
tainable by  the  machinery  of  the  court,  it  will  not,  in  the  absence 
of  special  circumstances,  commit  the  offender  until  he  compensate 
the  injured  party,  but  leave  the  latter  to  his  remedy  at  law.2  Gen- 
erally, however,  and  in  the  absence  of  statutory  provisions  on  the 
subject,  the  court  may  in  a  proper  case  imprison  for  a  contempt 
in  violating  an  injunction.8 

§  1099.  Motives  for  and  Capaoity  of  Party  violating  immaterial. 
Defendants  duly  served  with  an  injunction  are  personally  re- 
sponsible for  a  violation  of  the  order,  in  whatever  capacity  they 
acted,  and  from  whatever  motives.4  Accordingly,  where  the  vio- 
lation is  an  infringement  of  private  rights,  it  is  no  defence  that 
the  offender  did  not  intend  in  what  he  did  to  contemn  the  au- 
thority of  the  court.6  But  where  defendant,  in  violating  an 
injunction,  is  not  guilty  of  wilful  contempt,  a  nominal  fine  and 
costs  only  will  usually  be  imposed.6 

1  Wells  v.  Oregon  Ry.  &  Nav.  Co.,  19  Fed.  Rep.  20.  A  defendant,  for  dis- 
obedience to  an  injunction,  was  ordered  to  pay  the  plaintiff  SI ,000.  The 
supreme  court  having  dissolved  the  injunction,  as  improperly  issued,  directed 
the  plaintiff  to  restore  the  91,000,  together  with  interest  Kads  v-  Brazelton, 
22  Ark.  499. 

*  Thompson  v.  Pennsylvania  R.  Co.,  (N.  J.)  21  A.  182;  In  re  Barnard,  Id. 
1  Monroe  v.  Bradley,  1  Cranch,  (C.  Ct.)  158.    Grounds  and  extent  of  the 

proper  punishment  for  contempt  in  violating  an  injunction,  —  determined. 
Re  Chiles,  22  Wall.  157.  Destruction  of  infringing  articles,  —  It  not  appearing 
that  defendant  had  mala  fide  and  clandestinely  set  about  to  appropriate  the 
invention,  and  it  not  appearing  probable  from  his  past  conduct  that  he  would 
attempt  to  use  the  infringing  articles  in  the  future,  and  there  being  nothing 
to  indicate  that  such  articles  could  be  readily  used  surreptitiously,  to  the  in- 
jury of  complainant,  defendant  will  not  be  required  to  deliver  them  over  to 
complainant,  to  be  destroyed,  in  addition  to  the  relief  ordinarily  granted. 
American  Bell  Tel.  Co.  v.  Kitsell,  35  F.  521. 

*  Quackenbush  p.  Van  Riper,  8  N.  J.  Eq.  (2  Green)  350;  Gage  t?.  Denbow, 
49  Hun,  (N.  Y.)  42,  1  N.  T.  S.  826.  See  Raff  v.  State,  (Kan.)  28  P.  986; 
Geyer  v.  Douglass,  (Iowa)  52  N.  W.  111. 

•  Thompson  v.  Pennsylvania  R.  Co.,  (N.  J.)  21  A.  182;  In  re  Bar- 
nard, Id. 

•  Morse  v.  Domestic  Sewing-Machine  Co.,  38  F.  482.  Where  a  party  is  led 
to  disobey  an  injunction  in  a  patent  suit,  throngh  a  mistake  as  to  the  legal 
effect  of  a  contract  entered  into  by  the  complainant,  he  should  not  be  punished 
as  if  guilty  of  wilful  contempt  of  court,  hut  should  be  discharged  upon  pay- 
ment of  costs.  Iowa  Barb  Steel- Wire  Co.  v.  Southern  Barbed- Wire  Co.,  30  F. 
615. 
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§  1100.  City  Ordinance  no  Protection.  —  Nor  can  parties  who 
have  been  enjoined  from  doing  an  act  justify  its  commission  under 
a  municipal  ordinance  passed  subsequent  to  granting  the  injunc- 
tion. Thus  where  certain  parties  having  been  enjoined  from 
grading  a  street  until  the  heariug  of  the  cause,  or  the  further 
order  of  the  court,  subsequently  proceeded  to  grade  the  street 
under  authority  of  a  city  ordinance  passed  after  the  issuing  of  the 
injunction,  without  first  presenting  the  ordinance  to  the  court  and 
procuring  a  dissolution  or  modification  of  the  injunction,  it  was 
held  that  they  were  guilty  of  contempt,  on  the  ground  that  a  party 
can  only  be  relieved  from  the  operation  of  an  injunction,  abso- 
lutely prohibiting  the  performance  of  a  specific  act,  by  the  court 
granting  the  injunction.1 

§  1101.  Contempt  by  instituting  Legal  Proceedings.  — The  insti- 
tution or  further  prosecution  of  legal  proceedings  contrary  to  an 
injunction  restraining  further  action  by  the  plaintiff  at  law  vio- 
lates the  injunction,  and  subjects  the  party  to  punishment  for  con- 
tempt. On  like  principle,  a  suit  brought  to  recover  choses  in 
action  of  a  company  is  a  violation  of  an  injunction  restraining 
the  plaintiff  from  disturbing  or  interfering  with  the  property  or 
effects  of  the  company,  and  may  be  punished  as  a  contempt.1 
But  after  service  of  the  ordinary  injunction  in  a  creditor's  suit 
the  defendant  is  not  guilty  of  contempt  by  proceeding  to  judg- 
ment in  a  suit  previously  commenced;8  nor  after  an  injunction 
restraining  a  party  from  suing  the  executors,  or  other  representa- 
tives of  the  testator,  is  it  a  violation  of  the  injunction  to  sue  the 
heirs.4 

§  1102.  Taking  out  Execution.  —  If  an  execution  which  has 
been  enjoined  be  sued  out  by  the  plaintiff,  the  remedy  is  by  an 

1  Mailer  v.  Henry,  5  Sawyer,  (C.  Ct.)  464.  When  the  mayor  and  marshal 
of  a  city  have  disobeyed  a  mandate  of  the  court,  believing  it  their  duty  to  do 
so  under  certain  city  ordinances,  their  fine  will  be  nominal,  provided  they  agree 
to  abide  by  the  order;  but  they  must  pay  costs.  Des  Moiues  St.  Ry.  Co.  v. 
Des  Moines  Broad  Gauge  R  Co.,  74  Iowa,  585;  38  N.  W.  496. 

*  Smith  t\  New  York  Consolidated  Stage  Co.,  18  Abb.  (N.  Y.)  Pr.  419; 
28  How.  Pr.  277.  See  Winn  t>.  Albert,  2  Md.  Ch.  42.  Notice  of  trial  is  a 
breach  of  injunction  to  stay  proceedings  in  an  action  at  law.  Clark  v.  Wood, 
4  N.  J.  Eq.  (2  Hals.)  458.  Where  an  injunction  is  granted  staying  proceed- 
ings at  law  against  the  principal  for  whom  special  bail  has  been  taken,  its  effect 
is  to  tie  up  the  hands  of  the  plaintiff  in  the  action  at  law  and  prevent  proceed- 
ings against  the  special  bail.     Webster  v.  Chew,  3  Har.  &  McHen.  123. 

«  Parker  v.  Wakemand,  10  Paige,  (N.  Y.)  485. 

*  Dale  v.  Rosevelt,  1  Paige,  (N.  Y.)  35. 
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attachment  for  contempt,  and  not  by  supersedeas.1  So  when  an 
execution  on  a  judgment  at  law  has  been  enjoined,  and  the  in- 
junction, though  dissolved  by  the  chancellor,  has  been  restored 
pending  an  appeal  from  his  decree,  the  issue  of  another  execution 
before  the  appeal  has  been  determined  is  a  violation  of  the  injunc- 
tion, and  punishable  as  a  contempt  of  the  chancery  court ;  or  it 
may  be  made  the  basis  of  a  supplemental  bill.2 

§  1103.  Violation  of  Injunction  granted  on  Creditor's  Bill.  — 
A  defendant  who  has  been  enjoined  from  collecting  any  claims 
growing  out  of  his  business,  or  from  interfering  with  the  assets 
in  the  hands  of  the  receiver  appointed  by  the  court,  may  be  im- 
prisoned for  his  violation  of  the  injunction  by  collecting  assets, 
and  refusing  to  pay  them  to  the  receiver  on  demand.8  On  like 
principle,  a  judgment  debtor,  after  the  issuing  of  an  injunction  in 
a  creditor's  suit  upon  the  judgment,  will  incur  a  contempt  by  ap- 
plying the  money  previously  earned,  or  in  his  possession  at  the 
time  of  the  service  of  the  injunction,  to  the  payment  of  other  debts, 
though  small,  and  contracted  for  family  supplies.4  And  where  a 
defendant  was  enjoined  against  "  selling,  pledging,  or  disposing 
of  "  any  goods  belonging  to  the  plaintiff,  a  mere  offer  by  him  to  sell 
some  of  the  plaintiff's  goods  was  held  to  be  a  violation  of  the  in- 
junction sufficient  to  authorize  the  appointment  of  a  receiver, 
though  not  a  sufficient  ground  for  an  attachment.5 

§  1104.  Transferring  Property.  —  It  is  a  violation  of  an  injunc- 
tion restraining  a  defendant  from  disposing  of  property,  to  de- 
liver the  property,  though  sold  previous  to  the  service  of  the 
injunction.6    But  in  order  to  support  a  conviction  for  contempt  in 

1  Commercial  Bank  of  Manchester  v.  Waters,  18  Miss.  (10  Smed.  &  M  ) 
559. 

*  Balknm  v.  Harper,  50  Ala.  872. 

1  Robinson  v.  Woodmansee,  76  Ga.  830. 

*  Taggard  v  Talcott,  2  Edw.  (N.  Y.)  628. 

«  Tyler  ».  Poppe,  4  Edw.  (N.  Y.)  430.  Where  a  party  against  whom  judg- 
ment had  been  rendered  was  enjoined  against  interfering  with  or  disposing  of 
his  property  until  a  receiver  was  appointed,  and  confessed  judgment  in  another 
case  begun  after  the  first,  and  with  intent  to  delay  the  payment  to  the  plain- 
tiff in  the  first  suit,  and  made  an  assignment  to  the  receiver  appointed  in  the 
second  suit,  he  was  held  to  be  guilty  of  contempt  in  violating  the  injunction, 
and  was  fined  to  the  amount  of  the  first  plaintiff's  costs  and  judgment.  Ross 
v  Clussman,  3  Sandf.  (N.  Y.)  676.  Compare  People  v.  Randall,  73  N.  Y. 
416. 

6  .Tewett  v.  Bowman,  27  N.  J.  Eq.  171. 
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disobeying  an  injunction  in  supplementary  proceedings  forbidding 
the  transfer  of  property,  it  must  be  shown  that  the  legal  title  is  in 
the  judgment  debtor.1  On  like  principle  where,  after  service  of  an 
order  enjoining  defendant  from  disposing  of  any  of  his  property 
not  exempt  from  execution,  defendant  procured  a  third  person 
to  take  a  mortgage  on  some  of  the  property  in  place  of  an 
existing  mortgage,  the  new  mortgage  being  for  a  less  amount 
than  the  former  mortgage,  it  was  held  that  defendant  was  not 
guilty  of  a  contempt  in  disobeying  the  injunction,  since  his  inter- 
est in  the  mortgaged  property  was  not  lessened.2  But  where 
mortgaged  chattels  in  the  possession  of  the  mortgagor  have  been 
sold  by  him  for  his  own  use,  with  the  consent  of  the  mortgagee, 
the  proceeds  are  not  exempt  from  the  claims  of  the  mortgagor's 
other  creditors,  and  he  is  guilty  of  a  contempt  in  applying  such 
proceeds  to  his  own  use  in  violation  of  an  injunction  order  in  sup- 
plementary proceedings.8 

§  1105.  Same  —  Prohibited  Sale  covered  by  General  Sale  —  fix* 
eroiae  of  Right  to  give  Preference  not  punished.  —  A  sale  and 
transfer  in  order  to  amount  to  a  violation  of  an  injunction  must 
constitute  an  infringement  of  the  spirit  as  well  as  of  the  literal 
terms  of  the  order  or  writ ;  but  a  defendant  who,  when  enjoined 
from  selling  a  certain  cordial  in  certain  bottles  with  a  particular 
label,  sells  his  entire  stock  of  the  cordial,  bottles,  and  labels,  to  a 
third  person,  under  an  arrangement  that  he  would  fill  such  orders 

1  Beard  v.  Snook,  47  Hun,  158.  A  judgment  debtor,  before  service  on  him 
of  au  injunction  order  in  supplementary  proceedings  forbidding  any  transfer  of 
his  property,  assigned  all  of  his  interest  in  an  insurance  policy  on  the  life  of  a 
third  person,  deceased,  to  his  wife.  After  service  of  such  order  he  collected 
the  insurance  money,  and  paid  the  same  over  to  his  wife.  Held,  no  violation 
of  the  injunction  order,  title  to  the  money  not  being  in  the  debtor.  Rhodes  v. 
Linderman,  (Sup.)  17  N.  Y  S.  628. 

Administrator  as  next  or  Kin.  —  On  an  examination  of  a  judgment 
debtor  in  supplementary  proceedings,  it  appeared  that,  as  next  of  kin,  he  had 
obtained  letters  of  administration  on  his  son's  estate,  and  had,  under  Code 
Civil  Proc.  N.  Y.  §  1902,  instituted  proceedings  against  a  railroad  company  for 
the  killing  of  his  son.  An  order  was  made  enjoining  the  judgment  debtor 
from  transferring  his  property,  which  order  was  to  continue  ••  until  further 
order  in  the  premises."  Held,  that  the  judgment  debtor  was  guilty  of  a  con- 
tempt in  afterwards  assigning  "  all  his  interest  of,  in,  and  to  the  estate  of  his 
deceased  son/'  as  the  necessary  effect  of  the  transfer  was  to  impair  and  preju- 
dice the  remedies  of  the  creditor.  Wynkoopr.  Myers,  7  N.  Y.  S.  898;  17  Civil 
Proc.  R.  443. 

*  Duffus  v.  Cole,  15  N.  Y.  S.  370. 

*  Millington  v.  Fox,  13  N.  Y.  S.  334. 
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for  the  cordial  as  the  defendant  might  receive,  is  guilty  of  a  viola- 
tion of  the  injunction,  though  the  defendant  did  not  share  in  the 
profit  of  filling  such  orders,  and  though  he  had  received  the  ad- 
vice of  counsel  that  he  might  sell  his  stock  in  bulk  without  viola- 
tion of  the  injunction.1  Where,  however,  the  complaint  did  not 
allege  that  the  debts  on  which  the  judgments  enjoined  as  consti- 
tuting a  fraudulent  preference  and  a  violation  of  an  injunction 
were  rendered  were  not  just  debts,  the  debtor  had  the  right  to  pre- 
fer his  creditors,  and  as  no  equity  of  plaintiff  superior  to  the  judg- 
ment creditors  appeared,  the  judgments  were  not  shown  to  be 
fraudulent,  and  therefore  did  not  violate  the  injunction,  and  a  de- 
murrer to  the  complaint  was  sustained.2 

§  1106.  Continuing  to  nm  Ferry.  —  Where  there  is  an  injunction 
against  the  running  of  a  ferry  between  certain  places,  and  after 
the  injunction  the  point  of  departure  at  one  of  the  places  is 
changed  from  one  wharf  to  another,  but  the  route  in  all  other  re- 
spects continues  to  be  the  same,  there  is  a  violation  of  the  injunc- 
tion, notwithstanding  such  change.8  And  an  injunction  against 
the  use  of  a  wharf  for  any  of  the  purposes  of  a  specified  ferry  on  a 
specified  route  is  violated  by  laying  the  boat  at  the  wharf  during 
the  night  to  take  in  supplies  of  coal  and  water,  to  be  used  on  her 
ferry  route  the  next  day,  and  for  the  accommodation  of  the  boat 
during  the  night.4    So  where  an  injunction  was  granted  restraining 

1  Socie*te*  Anonyme  de  la  Distillerie  v.  Western  Distilling  Co.,  42  F.  90. 

*  Lee  v.  Gross,  12(5  Ind.  102 ;  25  N.  E.  891.  Where  a  judgment  debtor  agreed 
with  a  creditor  to  transfer  to  him  certain  moneys  due  the  debtor  from  a  third 
party,  and  to  give  a  draft  therefor,  and  in  consideration  thereof  the  creditor 
delayed  to  commence  an  action  to  foreclose  a  mortgage  upon  the  debtor's  home- 
stead, which  he  held  as  security,  and  afterwards,  and  before  the  draft  was 
given,  the  debtor  was  enjoined,  upon  supplementary  proceedings,  from  trans- 
ferring his  property,  —  Held,  that  there  was  not,  before  the  injunction  order, 
an  equitable  appropriation  to  the  creditor  of  the  moneys  due  from  the  third 
party  to  the  debtor;  and  the  subsequent  giving  of  the  draft  for  said  moneys, 
was  a  disobedience  of  the  order,  for  whioh  the  debtor  was  liable  to  attach, 
ment.     Re  Perry,  30  Wis.  268. 

Collecting  Debts  due  Partnership.  —  An  injunction,  issued  in  a  suit 
by  a  partner,  prohibiting  the  other  partners  from  meddling  with  the  partner- 
ship property,  will  not  prevent  creditors  of  the  firm  from  proceeding  at  law  to 
recover  their  debts;  nor  will  it  restrain  any  member  of  the  firm  from  confess* 
ing  a  judgment  to  such  creditors,  so  as  to  give  them  preference  in  payment. 
McCredie  v.  Senior,  4  Paige,  (X.  Y.)  878. 

*  Mayor,  etc.  of  New  York  v.  New  York,  etc.  Ferry  Co.,  40  N.  Y.  Superior 
Ct.  300. 

*  Ibid. 


896  PROCEDUBE.  [PART  X. 

a  party  from  running  a  steamboat  between  two  points,  and  the  de- 
fendant proceeded  to  carry  passengers  a  portion  of  the  distance, 
when  they  were  transferred  to  a  boat  belonging  to  another  person, 
in  which  they  completed  the  passage,  and  he  also  carried  passen- 
gers from  one  terminus  of  the  route  to  a  point  out  of  the  direct 
course,  and  after  a  stop  of  a  few  minutes  proceeded  to  the  end 
of  the  route,  it  was  held  that  either  course  of  proceeding  was  a 
violation  of  the  injunction.1 

§  1107.  Setting  up  Claim. — If  a  suit  in  equity  is  brought  to 
establish  the  plaintiff's  title  to  certain  bonds,  and  the  defendant, 
by  a  final  decree,  is  enjoined  from  setting  up  any  claim  or  title  to 
them  or  any  of  them,  the  prohibition  not  being  limited  to  the  claim 
or  title  relied  on  by  him  in  his  defence  to  the  suit,  he  may  be 
punished  as  for  contempt  in  serving  on  parties  holding  the  bonds 
in  a  foreign  jurisdiction  a  notice  of  his  claim  of  ownership,  even 
though  such  claim  arises  out  of  a  transaction  not  set  up  by  him 
in  the  suit.2  But  an  injunction  prohibiting  defendant,  in  an  action 
to  enforce  a  judgment,  from  maintaining  that  the  same  "  was  not 
duly  given,  made,  or  entered  by  a  court  having  competent  jurisdic- 
tion thereof,  is  not  valid,  and  does  not  still  stand  of  record  in  said 
court,  and  is  not  in  full  force  against  said  defendant,"  is  not  vio- 
lated by  a  general  denial  of  an  allegation  that  such  judgment  was 
recovered  in  a  named  court,  the  effect  of  the  denial  being  merely 
to  compel  plaintiff  to  produce  legal  evidence  of  the  judgment ;  but 
it  is  violated  by  a  general  denial  of  allegations  that  the  judgment, 
which  was  against  a  non-resident,  was  duly  entered,  and  that  it 
still  stood  of  record  in  the  district  court.8 

§  1108.  Interference  with  Possession.  —  By  whatever  means  one 
enjoined  from  disturbing  the  possession  of  another  violates  the 
injunction,  he  is  punishable  as  for  a  contempt ;  and  a  defendant 
who  interferes  with  the  possession  of  plaintiff's  tenant  by  driving 
his  cattle  from  the  land  and  offering  to  lease  to  another,  when  a 
decree  prohibits  him  or  his  attorneys  from  entering  upon  the  land, 
or  interfering  with  plaintiffs  or  their  tenants  in  the  possession, 
control,  or  ownership  thereof,  is  guilty  of  contempt  of  court.4 
Where,  however,  in  proceedings  to  punish  for  contempt  for  the 

1  Ogden  v.  Gibbons,  4  Johns.  (N.  Y.)  Ch.  174. 

*  In  re  Chiles,  22  Wal.  157. 

*  Wakelee  r.  Davis,  (Cir.  Ct.)  60  F.  522. 

*  Ex  parte  Vance,  88  Cal.  281 ;  26  P.  118;  Ex  parte  Carpenter,  Id. 
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violation  of  an  injunction  contained  in  a  decree  adjudging  the 
respondents  to  be  in  possession  of  the  property  involved,  and  en- 
joining the  appellants  from  entering  upon  a  lode  thereon,  or  dig* 
ging  thereon,  or  removing  or  extracting  ores  therefrom,  and  from 
interfering  with  or  hindering  the  respondents  from  taking  posses- 
sion of  said  lode,  the  charge  made  against  the  appellants  was 
that  they  had  been  using  two  certain  drifts  under  a  part  of  the 
premises  in  dispute  for  the  purpose  of  conveying  ores  to  shafts  of 
appellants,  and  thereby  hindered  and  obstructed  respondents'  pos- 
session, but  the  evidence  showed  that  the  appellants  were  in 
possession  of  the  two  drifts  at  the  time  the  injunction  was 
granted,  and  there  was  no  evidence  that  they  hindered  or  ob- 
structed the  respondents  from  taking  possession  and  working  the 
lode,  it  was  held  that  the  injunction  could  not  be  used  to  eject 
the  appellants,  and  that  it  was  no  violation  for  appellants  to  re- 
main as  they  were  when  the  injunction  was  granted.1 

§  1109.  Contempt  by  Corporation.  — A  corporation  stands  upon 
exactly  the  same  footing  as  an  individual  with  respect  to  liability 
to  punishment  for  contempt.  While  a  corporation  cannot  be  im- 
prisoned, yet  it  may  be  fined,  and  its  agents,  through  whom  alone  it 
acts  and  commits  a  violation,  may  be  imprisoned  where  a  fine 
does  not  constitute  adequate  punishment  or  an  effective  remedy. 
And  the  affidavit  on  which  the  contempt  proceedings  were  based 
was  held  sufficient,  though  it  did  not  state  that  the  defendants 
were  the  officers,  agents,  etc.,  of  the  corporation,  where  it  did 
state  that  they  had  full  knowledge  of  the  issuance,  service,  and 
effect  of  the  injunction,  and  that  they  violated  the  injunction  by 
doing  the  acts  complained  of,  and  in  contempt  of  the  court.2    So 

1  Bullion  Beck,  etc.  Min.  Co.  v.  Eureka  Hill  Min.  Co.,  (Utah)  13  P.  174. 

1  Hedges  v.  Superior  Court  of  Yuba  Co.,  67  Cal  405;  7  P.  767.  In  this 
case  it  was  said:  **  An  officer  of  a  corporation  may  sever  his  connection  with 
the  corporation ;  he  may  also  individually  acquire  property,  real  or  personal, 
from  others ;  but  he  will  not  be  permitted  to  exercise  such  rights  for  the  mere 
purpose  of  treating  with  contempt  the  orders  and  decrees  of  a  court  which  he 
is  bound  to  respect."  To  same  effeot,  Morton  v.  Superior  Court  Tulare  Co., 
65  Cal.  496 ;  4  P.  489.  But  a  director  of  a  mining  corporation  which  was  en- 
joined from  disposing  of  the  ores  to  any  other  persons,  and  from  interfering  in 
any  manner  with  the  product  of  the  mines,  would  not  be  deemed  guilty  of  con- 
tempt where  it  appeared  that  after  service  of  the  injunction  on  the  corporation 
he  resigned  his  office,  and  sued  it  upon  a  bona  fide  indebtedness  due  him,  and 
caused  a  sale  of  ite  property  in  satisfaction  of  the  judgment  obtained.  Mexican 
Ore  Co.  v.  Mexican  Guadalupe  Min.  Co.,  (Cir.  Ct  )  47  F.  851. 

vou.  II. — 8 
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where  an  order  was  entered  restraining  certain  officers  and  mem- 
bers, including  appellant,  from  disposing  of  the  property  of  their 
corporation,  and  was  served  on  the  president  in  the  absence  of 
the  appellant,  who  had  notice  of  the  order  and  its  contents,  and 
afterwards  appellant  delivered  a  deed  of  conveyance  of  the  prop- 
erty described  in  the  order,  it  was  held  that  appellant  was  guilty 
of  contempt,  and  was  properly  fined  and  committed  to  jail  for  six 
months.1  But  a  corporation  may  recover  the  amount  of  a  sub- 
scription to  its  stock,  though  a  temporary  injunction  against  pro- 
ceeding with  its  works  has  been  granted  against  it.2 

§  1110.  Indirect  Violation.  —  No  subterfuge  amounting  to  a 
substantial  violation  of  an  injunction  will  be  allowed  to  succeed 
simply  because  not  contrary  to  the  letter  of  the  prohibitory  clause 
of  the  order ;  and  where  a  county  collector  was  enjoined  from 
paying,  and  a  county  clerk  from  receiving,  any  salary  under  an 
act  claimed  to  be  unconstitutional,  and  thereupon  the  board  of 
freeholders  passed  a  resolution  that  the  clerk  should  be  paid  a 
sum  the  precise  equivalent  of  his  claim  under  the  act,  this  was 
held  an  evasion,  and  therefore  a  violation  of  the  injunction.8  So, 
a  bank  having  violated  an  injunction,  granted  in  a  suit  for  separate 
maintenance,  ordering  it  not  to  pay  out  any  money  of  defendant 
on  deposit,  it  was  compelled  to  comply  with  a  decree  ordering  the 
payment  of  such  an  amount  of  money  to  the  wife.4  For  a  simi- 
lar reason  as  that  underlying  the  above  illustrations,  where  a 
railroad  company  had  been  granted  the  privilege  of  laying  a  track 
upon  a  street,  and  an  order  issued  restraining  it  from  laying  a 
double  track  in  front  of  certain  lots,  another  railroad  using  the 

1  People  v.  Barnes,  7  N.  Y.  S.  802.  Where  an  injunction  has  been  granted 
against  the  treasurer  of  a  corporation,  restraining  him  from  collecting  any 
royalties  or  dividends  of  stock  due  the  corporation,  and  such  royalties  and 
dividends  are  afterwards  paid  into  its  treasury,  the  treasurer  and  corporation 
are  alike  guilty  of  contempt,  and,  upon  a  dissolution  of  the  injunction,  are  not 
entitled  to  recover  damages  for  detention  of  the  fund.  Heck  v.  Bulkley, 
(Tenn.)  1  S.  W.  612.  But  a  superintendent  of  a  railroad  company  will  not  be 
adjudged  to  be. in  contempt  for  violation  of  a  decree  enjoining  the  company 
from  operating  its  engines  in  front  of  a  house,  where  the  disobedience  is  that 
of  the  company's  servants,  who  disregarded  his  orders,  he  having  made  an 
earnest  effort  to  secure  obedience.  Pennsylvania  R.  Co.  v.  Thompson,  (N.  J. 
Err.  &  App.)  24  A.  544. 

9  Crossman  v.  Penrose  Ferry  Bridge  Co.,  26  Pa.  St.  69. 

t  Gibbs  v.  Morgan,  39  N.  J.  Eq.  79. 

4  Springfield  Mar.  &  Fire  Ins.  Co.  v.  Peck,  102  111.  265. 
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track  of  the  former,  and  not  mentioned  in  the  ordinance  grant- 
ing the  privilege,  cannot  lawfully  lay  the  track  for  the  road 
restrained.1 

§  1111.  Passive  Contempt.  —  In  order  to  render  a  party  liable 
as  for  contempt  for  disobedience  to  an  injunction,  it  is  not  always 
necessary  that  the  writ  shall  be  mandatory  in  its  terms.  Thus, 
carelessness  of  one  against  whom  an  injunction  has  been  obtained 
restraining  him  from  using  a  patented  device  in  omitting  to  notify 
his  agent  of  such  injunction,  will  render  him  liable  for  con- 
tempt, for  sales  of  the  patented  article  by  such  agent  after  the 
injunction  has  been  obtained.2  But  officers  of  a  corporation  are 
not  liable  for  the  breach  of  an  injunction  against  the  corporation 
if  they  neither  do  anything  contrary  to  it,  nor  conduce  to  its  viola- 
tion by  concealing  the  fact  that  it  has  been  issued.8 

§  1112.  Violation  by  Plaintiff.  —  As  a  general  rule,  the  writ  of 
injunction  only  restrains  action  by  the  party  against  whom  it  is 
allowed  and  issued,  and  the  plaintiff  who  obtains  its  allowance  is 
not  liable  in  contempt  for  doing  the  acts  enjoined ;  but  for  a 
plaintiff  to  violate  his  own  injunction,  when  the  evident  purpose 
of  the  writ  is  to  preserve  an  existing  status  until  a  final  adjudica- 
tion, is  a  gross  abuse  of  the  process  of  the  court,  for  which  the 
injunction  may  be  dissolved.4 

§  1113.  Acts  held  not  Violations.  — Of  course  but  few  of  the 
many  illustrations  of  acts  adjudged  not  to  constitute  violations  can 

1  Kentucky  &  Indiana  Bridge  Co.  v.  Kreiger,  (Ky.)  16  S.  W.  824. 

Debris  from  Mining  Operations.  —  A  mining  company  was  proceeded 
against  for  a  contempt  in  violating  an  injunction  against  discharging  debris  to 
the  injury  of  lands  below.  The  company  contended  that  whereas  before  it 
conducted  its  operations  by  hydraulic  mining,  it  now  conducted  them  by  drift 
mining.  Held,  that  the  injury  resulting  was  only  less  in  degree,  and  as  the 
acts  done  were  clearly  within  the  terms  of  the  decree,  a  fine  of  $1,600  should 
be  imposed  as  a  punishment  for  the  contempt.  Re  North  Broomfield  Gravel 
Mining  Co.,  27  Fed.  Rep.  795. 

*  Mundy  o.  Lidgerwood  Manuf.  Co.,  34  F.  541. 

•  Trimmer  v.  Pennsylvania,  Slatington,  etc.  R.  R.  Co.,  36  N.  J.  Eq.  411. 
Violation  amounting  to  Trespass.  —  Where,  after  an  injunction  issues 

against  proceedings  under  an  execution,  the  officer  proceeds  to  sell  property 
which  he  had  levied  upon  before  the  injunction,  he  becomes  a  trespasser  ab  initio. 
Turner  v.  Gatewood,  8  B.  Mon.  (Ky.)  613.  Pragmatic  trespassers,  pending  an 
injunction,  may  be  compelled  to  remove  all  erections  made  by  them  in  breach 
of  the  injunction,  at  their  own  cost.  Murdock's  Case,  2  Bland,  (Md.)  461; 
Hammond  v.  Fuller,  1  Paige,  (N.  Y.)  197. 

4  Vanzandt  v.  Argentine  Mining  Co.,  2  McCrary,  (C.  Ct.)  642;  a.  c.  48  F. 
770. 
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be  noticed.    Where  a  husband  had  been  enjoined  from  annoying 
his  wife,  it  was  held  that  sending  her  a  letter,  at  the  suggestion 
of  her  next  friend,  which  was  delivered  to  him  unsealed,  inform- 
ing her  of  the  transmission  of  certain  articles  for  her  use,  was 
not  a  breach  of  the  injunction,  though  it  contained  animadversions 
upon  her  conduct.1    The  same  conclusion  was  reached  where  the 
proprietors  of  a  canal  were  enjoined  from  obstructing  the  use  of 
the  towing  path,  which  the  public  had  a  right  to  use  as  such,  and 
the  defendants  obstructed  the  path  so  as  to  interfere  with  its  use 
for  other  purposes ; 2  also  where  an  injunction  had  been  granted 
enjoining  the  defendant  from  interfering  with  or  incumbering  cer- 
tain lands  and  premises,  and  the  defendant,  at  and  previous  to  the 
granting  of  the  injunction,  being  in  possession  and  claiming  title 
to  a  mill  on  the  land,  forcibly  put  out  the  agents  of  the  complainant, 
who  came  into  the  mill  after  the  injunction  had  been  served,  and 
refused  to  leave  when  requested,  for  the  reason  that  the  injunc- 
tion was  not  intended  to  dispossess  the  defendant.8 

The  running  of  the  statute  against  an  action  for  the  conversion 
of  chattels  is  not  suspended  during  the  pendency  of  an  injunc- 
tion against  disposition  of,  or  interference  with,  the  property  by 
plaintiff,  granted  at  the  instance  of  a  third  person,  since  plaintiff 
may  sue  without  violating  the  injunction.4 

§  1114.  Lack  of  Jurisdiction  as  Defence.  —  Where  there  is  juris- 
diction an  order  of  injunction  must  be  obeyed,  although  it  may 
have  been  erroneously  granted.6  And  a  special  judge,  having  juris- 

1  Lourie  w.  Lourie,  9  Paige,  (N.  Y.)  234. 

*  Bosley  v.  Susquehanna  Canal,  3  Bland,  (Aid.)  63.  After  a  final  decree 
enjoining  the  defendant  from  raising  his  dam  above  a  certain  point,  and  the 
subsequent  death  of  the  complainant,  the  supreme  court  cannot  entertain  an 
application  by  his  heirs  against  persons  alleged  to  have  purchased  the  dam- 
property  pending  the  previous  litigation,  to  attach  them  for  contempt  in  rais- 
ing the  dam.    Justice  ».  McBroom,  1  Lea,  (Tenn.)  555. 

*  Hemmingway  v.  Preston,  Walk.  (Mich.)  528.  Under  the  circumstances 
the  acts  were  held  not  to  violate  in  the  following  cases:  Baldwin  v.  Miles,  58 
Conn.  496;  20  A.  618,  alleged  continuance  of  nuisance;  Stage  Horse  Cases, 
15  Abb.  (N.  Y.)  Pr.  n.  s.  51,  arrest  of  defendants' drivers ;  Wisconsin  Central 
R.  R.  Co.  v.  Smi.'i,  52  Wis.  140,  attorney  obtaining  second  order. 

4  Van  Wagoner  t>.  Terpenning,  46  Hun,  423. 

*  Central  Union  Telephone  Co.  v.  State,  110  Ind.  203;  12  N.  £.  136  ;  Bii- 
lard  v.  Erhart,  35  Kan.  616;  12  P.  42.  When  the  court,  in  a  suit  between 
non-residents  to  prevent  the  use  of  trade  marks,  acquires  jurisdiction  of  the 
parties  and  the  subject-matter,  and  issues  an  injunction  restraining  defendant 
from  using  the  trade-mark  as  long  as  the  injunction  exists,  the  court  has  juris- 
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diction  and  power  to  grant  a  .restraining  order,  has  also,  as  in- 
cident thereto,  the  power  to  punish  as  a  contempt  the  violation  of 
such  order.1  But  a  writ  of  injunction,  issued  in  a  matter  where 
the  court  could  not,  under  any  circumstances,  have  power  to  hear, 
determine,  and  decree  in  reference  to  such  matter,  is  coram  non 
judice,  and  void,  and  can  legally  operate  on  no  one ;  nor  can  any 
one  be  punished  for  contempt  for  disobeying  it.2  Accordingly, 
where  the  inhabitants  of  a  part  of  a  county  seeking  to  be  incor- 
porated into  a  town  have  complied  with  all  the  requirements  of  the 
statute  providing  for  such  organization,  and  the  commissioners 
have  called  an  election,  a  court  has  no  jurisdiction  to  enjoin  such 
election,  and  a  disobedience  of  such  injunction  is  not  punishable 
as  contempt.8  On  the  same  principle,  it  is  no  defence  that  an 
order  had  been  made  vacating  the  injunction  before  the  alleged 
violation,  where  the  court  making  the  order  had  no  jurisdiction, 
the  injunction  having  been  granted  by  another  court.4 

§  1115.  Advice  of  Counsel  as  an  Excuse.  —  So  far  as  the  rights 
of  the  plaintiff  are  affected  by  the  breach  of  an  injunction  it  is 
no  defence  to  the  party  violating  the  injunction  that  he  acted  with 
the  advice  of  counsel,  though  if  he  has  acted  in  good  faith  he 
may  be  protected  from  punishment  as  for  a  criminal  contempt.6 
Where  an  order  of  court  is  improvidently  granted  or  irregularly 
obtained,  it  must,  nevertheless,  be  respected  until  it  is  annulled 
by  the  proper  authority,  and  an  attempt  to  justify  disobedience  by 
showing  that  the  act  was  committed  by  the  advice  of  counsel,  will 

diction  to  punish  defendant  for  violating  the  same.    Prince  Manuf.  Co.  v. 
Prince's  Metallic  Paint  Co.,  51  Hun,  443;  4  N.  Y.  S.  348. 

Transfer  from  Territorial  to  State  Court. — Under  section  23  of 
the  enabling  act,  Admitting  Washington  as  a  state,  (25  St.  U.  S.  676),  which 
provides  that  the  Federal  courts  thereby  created  shall  be  the  successors  of  the 
territorial  courts  as  to  certain  cases  "  pending"  in  the  latter,  the  circuit  court 
for  that  district  may  punish  as  a  contempt  the  violation  of  an  injunction, 
granted  by  final  decree  of  the  territorial  court,  against  interference  with  fishery 
privileges  guaranteed  to  the  Indians  by  treaty  with  the  United  States.  United 
States  v.  Taylor,  44  F.  2. 

*  Mourer  t>.  State,  107  Ind.  530;  8N.  E.  561. 

*  Dickey  v.  Reid,  78  111.  261 ;  State  v.  Voorhees,  37  La.  An.  605. 

*  Guebelle  v.  Epley,  (Colo.  App.)  28  P.  89. 

4  Koehler  v.  Farmers  &  Drovers'  Nat.  Bank,  6  N.  Y.  S.  470;  17  Civil  Proo. 
£.307. 

*  Hawley  v.  Bennett,  4  Paige,  (N.  Y.)  163;  Power  v.  Athens,  19  Hun,  (N.  Y.) 
165;  see  also  Ciancimino's  Towing  &  Transp.  Co.  v.  Ciancimino,  (Sup.)  17 
ff .  Y.  S.  125. 
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not  avail  the  defendant.1  And  when  an  injunction  issues  upon  a 
creditor's  bill,  prohibiting  the  defendant  from  transferring,  assign- 
ing, delivering,  or  in  any  way  disposing  of  his  property,  any  active 
interference  with  the  property  by  the  defendant  or  his  agent,  for 
the  purpose  of  having  the  legal  title  to  the  same  transferred  to 
another,  whereby  the  equitable  lien,  which  the  complainant  has 
acquired  thereon  by  the  filing  of  the  bill,  is  or  may  be  defeated, 
is  a  breach  of  the  injunction ;  and  the  fact  that  the  defendant, 
in  violating  the  injunction,  acts  under  the  erroneous  advice  of 
counsel,  will  not  protect  him  from  a  fine  sufficient  to  compensate 
the  adverse  party  for  the  injury  sustained.3 

§  1116.  Waiver  by  and  Connivance  of  Complainant.  —  The  party 
for  whose  protection  an  injunction  against  the  levy  of  an  execu- 
tion is  granted  may  at  any  time  waive  it.8  But  an  agreement  by 
the  parties  to  an  injunction  to  refer  a  case  of  alleged  violation  of 
the  injunction  in  raising  a  certain  dam,  to  an  engineer,  as  master, 
and  an  agreement  entered  into  after  such  reference  that  he 
should  indicate  the  height  to  which  the  defendants'  dam  might  be 
maintained  until  he  should  finally  determine  the  height  at  which 
it  might  be  kept,  was  held  not  to  constitute  a  waiver  of  the  plain- 
tiff's right,  on  the  coming  in  of  the  master's  report,  to  apply  for 
an  attachment  against  the  defendants  for  the  alleged  contempt 
in  violating  the  injunction  before  the  agreements  were  made.4 
Where,  however,  on  a  motion  for  attachment  against  the  defend- 
ant for  an  alleged  violation  of  an  injunction,  it  appeared  that 
there  had  been  no  violation  of  the  injunction,  and  further  that 
the  plaintiff  had  induced  the  defendant  to  do  the  acts  which  con- 
stituted the  alleged  violation,  it  was  held  that  the  plaintiff  must 
pay  the  costs  of  the  motion.6 

§  1117.  Public  Convenience  —  Operation  of  Railroad.  —  Where 
pending  an  appeal  from  a  judgment  enjoining  a  railroad  company 
from  operating  its  road,  the  company  continues  to  operate  the 
road  in  disobedience  to  the  injunction,  it  seems,  the  court  will 
decline  to  use  its  power  to  enforce  compliance  as  in  case  of  con- 

1  Cape  May  &  Schellenger's  R.  R.  Co.  v.  Johnson,  35  N.  J.  Eq.  422. 
»  Smith  v.  Cook,  39  Ga.  191. 

8  Duckett  v.  Dalryraple,  1  Rich.  (S.  C.)  143.  See  also  Hull  v.  Harris,  45 
Conn.  544. 

4  Heywood  v.  Miner,  102  Mass.  466. 
*  Sparkman  v.  Higgins,  2  Blatch.  29. 
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tempt,  if  the  rights  of  the  party  are  sufficiently  protected  by  the 
undertaking  given  on  the  appeal,  and  the  public  interests  would 
suffer  from  interference  with  the  use  of  the  road.1  But  where  an 
order  has  been  made  restraining  a  railroad  from  laying  a  double 
track  at  a  certain  point,  it  is  not  justified  in  laying  the  track  in 
violation  of  the  order,  upon  the  ground  that  public  convenience 
demands  it.3 

§  1118.  Absence  of  Intent  to  violate  considered  in  Mitigation.  — 
The  fact  that  a  party  cited  for  contempt  did  not  intend  to  violate 
the  injunction,  did  not  believe  that  he  was  violating  it,  and  acted 
on  the  advice  of  counsel,  does  not  clear  him  of  the  contempt; 
but  his  disclaimer  of  intent  to  violate  will  be  considered  by  the 
court  in  imposing  the  punishment.8 

§  1119.  Violation  with  reference  to  Bond.  —  Where  an  injunc- 
tion is  granted,  but  not  to  take  effect  or  be  in  force  until  the  bond 
is  executed,  acts  done  in  violation  thereof  between  the  time  of 
the  granting  of  the  injunction  and  the  execution  do  not  consti- 
tute a  breach  of  the  injunction.4  On  the  other  hand,  the  disso- 
lution of  an  injunction  on  filing  a  bond  operates  as  an  authority 
to  perform  the  prohibited  act  during  the  pendency  of  the  suit, 
subject  to  responsibility  under  the  bond.6 

§  1120.  Party  enjoined  may  protect  Property. — It  is  a  right 
and  duty  of  one  restrained  from  an  act  by  injunction,  to  take 
measures  to  preserve  property  involved  in  the  controversy  and 
abiding  the  result ;  as  where  one  enjoined  from  brick-making,  on 

1  Troy  &  Boston  R.  R.  Co.  v.  Boston,  Hoosac  T.  &  W.  R.  R.  Co.,  57  How. 
(N.  Y.)  Pr.  181. 

*  Kentucky  &  Indiana  Bridge  Co.  v.  Kreiger,  (Ky.)  16  S.  W.  824. 

*  Bate  Refrig.  Co.  v.  Gillett,  30  F.  683.  See  also  Spink  v.  Francis,  19  Fed. 
Rep.  678.  The  mere  fact  that  defendants  removed  a  quantity  of  hay  from  a 
leased  farm  in  violation  of  a  valid  injunction  issued  at  plaintiff's  instance,  is 
sufficient  to  support  a  finding  that  plaintiff's  rights  were  "  defeated,  impaired, 
impeded,  or  prejudiced  "  thereby,  as  required  by  Code  Civ.  Proc.  N.  Y.  2266, 
to  justify  summary  punishment;  and  the  fact  that  they  afterwards  brought 
upon  the  farm  the  equivalent  in  manure  of  the  hay  so  taken,  thus  substantially 
complying  with  the  provisions  of  the  lease,  did  not  deprive  the  court  of  power 
to  punish  them  for  contempt,  but  it  was  only  a  fact  to  be  considered  in  mitiga- 
tion.    Aldinger  ».  Pugh,  57  Hun,  (N.  Y.)  181 ;  10  N.  Y.  S.  684. 

*  State  v.  Irwin,  30  W.  Va.  404;  4  S.  E  413.  A  person  in  contempt  for 
violating  an  injunction  cannot  move  to  dissolve  till  he  has  purged  himself  of 
contempt  Jacoby  v.  Goetter,  74  Ala.  427.  Compare  Kaehler  v.  Dobberpuhl, 
56  Wis.  497. 

*  State  v.  Duffel,  (La.)  6  So.  512 ;  41  La.  An.  516. 
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certain  premises,  uses  efforts  to  protect  from  rain  a  lot  of  ex- 
posed moulded  brick  not  in  kiln.1  The  principle  extends  further, 
and  where  a  party  who  has  obtaiued  a  restraining  order  to  pre- 
serve the  status  of  personal  property  in  his  possession,  pending 
litigation,  abandons  such  property  without  providing  for  its  safe- 
keeping, the  party  restrained  may  take  possession  of  it  in  order 
to  keep  it  safely  until  the  litigation  is  determined.2 

II.    MATTER8   OF  PRACTICE   HEREIN. 


§  1121.  General  Nature  of  Proceeding. 

1122.  Notice  of  Injunction  —  Official. 

1123.  Same  — What  Writ  should  con- 

tain. 

1124.  Unofficial  Notice. 

1125.  Same  —  Agent  —  Members  of  Cor- 

poration —  Solicitor. 

1126.  Who  bound  to  obey  —  Parties. 

1127.  Proof  of  Violation. 


§  1128.  What  Issues  involved  in  Proceed- 
ing. 

1129.  Duration  of  Right  to  punish. 

1 130.  Release  of  Parties  by  Dissolution. 

1131.  Contempt  pending  Appeal. 

1132.  Different  Rule  in  California. 

1133.  Invalidity  of  Acts  done  in  Viola- 

tion of  Injunction. 

1134.  Review  of  Contempt  Proceedings. 


§  1121.  General  Nature  of  Proceeding.  —  Notwithstanding  some 
differences  which  may  be  found  in  the  practice  of  different  courts, 
the  form  of  instituting  and  conducting  a  proceeding  to  punish  for 
contempt  will  be  found  to  vary  but  little  in  the  several  jurisdic- 
tions in  the  United  States.  The  main  features  of  such  a  pro- 
ceeding are  :  (1),  The  filing  of  an  affidavit  by  complainant  setting 
forth  the  facts  constituting  a  violation  of  the  injunction ;  (2),  no- 
tice to  the  party  charged  to  show  cause ;  (3),  a  hearing  upon  fur- 
ther affidavits  by  complainant,  if  any  be  produced,  and  whatever 
counter- affidavits  the  accused  may  see  fit  to  file,  or  evidence  in 
other  form;  and  (4),  the  order  assessing  the  punishment  at  a 
fine  or  imprisonment,  or  both,  or  of  discharge.  It  is  sufficient 
if  the  affidavit  clearly  apprise  the  defendant  of  the  nature  of  the 

1  Behrens  v.  McKenzie,  23  Iowa,  333. 

*  Mourer  v.  State,  107  Ind.  539;  8  N.  E.  501.  An  injunction  in  a  creditor's 
suit,  restraining  the  defendant  from  disposing  of  or  intermeddliug  with  the 
property  of  a  debtor,  or  in  any  way  intermeddling  with  property  belonging  to 
him,  whether  in  his  possession  or  held  in  trust  by  any  other  person  for  his  use 
or  benefit,  and  from  doing  any  act  to  enable  his  creditors  to  obtain  his  property, 
or  any  lien  or  charge  thereon,  does  not  prevent  the  defendant  from  taking  care 
of  and  protecting  from  tort-feasors  property  in  his  possession,  and  leaves  him  at 
liberty,  for  this  purpose,  to  maintain  actions  against  such  tort-feasors  to  recover 
the  property  or  damages  for  taking  of  the  same.  McQueen  v.  Baboock,  3  Abb. 
(N.  Y.)  App.  Dec.  129. 
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charge  against  him,  no  particular  form  being  necessary;  and 
though  an  affidavit  in  contempt  proceedings  against  officers  of  a 
corporation,  for  violating  an  injunction  which  ran  against  the 
corporation,  its  officers  and  agents,  did  not  in  terms  state  that  the 
persons  complained  of  were  officers  of  the  corporation,  it  was 
held  that  enough  being  stated  to  make  it  reasonably  apparent,  the 
affidavit  should  be  deemed  sufficient1  And  where  a  contempt 
proceeding  for  the  violation  of  an  injunction  is  instituted  in  the 
court  that  granted  it,  the  information  need  not  set  out  a  copy  of 
the  injunction ;  a  reference  to  it  is  sufficient.2  Where  no  length 
of  time  of  notice  is  prescribed  by  statute,  which  is  usually  the 
case,  the  defendant  is  entitled  to  reasonable  notice.8  A  party 
charged  with  contempt  for  the  violation  of  an  injunction  is  not  of 
right  entitled  to  a  jury  trial.4 

§  1122.  Notice  of  injunction  —  Official.  —  In  order  to  subject  a 
party  to  punishment  in  contempt  proceedings,  it  is  necessary  that 
it  be  shown  that  he  has  had  notice  of  the  contents  of  the  re- 
straining order  or  writ  of  injunction,  at  least  to  the  extent  of  im- 
parting to  him  the  knowledge  that  the  acts  imputed  to  him  were 
prohibited  therein.  Such  notice  may  be  official  or  unofficial. 
The  former  is  imparted  in  substantial  conformity  to  existing 
statutes  on  the  subject  of  service  of  injunctions  or  process  gen- 

1  Hedges  v.  Yuba  County  Superior  Court,  67  Cal.  405.  The  practice  of  the 
courts  in  Connecticut  in  punishing  for  contempt  in  violating  an  injunction,  — 
explained.    Rogers  Manuf.  Co.  v.  Rogers,  38  Conn.  121. 

*  Silvers  v.  Traverse,  (Iowa)  47  N.  W.  888 ;  Sweeny  v .  Same,  Id.  889 ; 
under  Code  Iowa,  §  3495. 

*  Power  ».  Athens,  19  Hun,  (N.  Y.)  165.  In  this  case  an  order  was  granted, 
July  7,  restraining  the  village  of  Athens,  N.  Y.,  from  running  a  ferry,  and  July 
8,  an  order  returnable  July  10,  at  10  a.  m.,  at  Kingston,  requiring  the  defendant 
to  show  cause  why  it  should  not  be  punished  for  contempt  in  violating  the 
same,  which  OTder  was  served  at  noon,  July  9 — Held,  that  "  a  reasonable 
time  "  was  not  given,  and  the  justice's  discretion  was  reviewed.  The  proper 
practice  to  punish  for  contempt  in  violating  an  injunction  is  by  motion  to 
commit,  upon  proper  notice  to  the  parties.  Gray  v.  Chicago,  etc.  R.  Co.,  1 
Woolw.  63. 

*  State  v.  Durein,  (Kan.)  27  P.  148,  holding  that  Laws  Kan.  1887,  c.  165, 
{  4,  defining  a  nuisance,  and  providing  for  the  abatement  and  perpetual  en  join- 
merit  of  the  same,  is  identical  with  Laws  Kan.  1885,  c.  149,  §  13,  except  that 
in  the  Laws  of  1887  contempt  of  an  injunction  is  punishable  with  fine  "  and  " 
imprisonment,  while,  in  the  Laws  of  1885,  punishment  is  fine  "  or  "  imprison* 
ment.  Held,  that  where  one  was  enjoined  under  the  law  of  1885  prior  to  the 
passage  of  the  law  of  1887,  a  violation  of  such  injunction  committed  after  the 
passage  of  the  law  of  1887  was  punishable  under  the  latter  law. 
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e rally.1  But  where  a  party  is  in  a  court,  and  hears  an  order  of 
injunction  pronounced,  he  is  as  much  bound  as  if  he  had  actually 
been  served  with  the  writ.2  And  where  an  order  of  injunction 
forms  part  of  a  decree  rendered  in  regular  course,  upon  issue 
joined  by  answer,-  the  parties  to  the  suit  are  bound  to  take  notice 
thereof,  without  being  served  with  a  certified  copy  of  the  decree.8 

§  1123.    Same  —  What    Writ    should    contain.  —  An    injunction 

should  contain  within  itself  sufficient  to  apprise  the  party  upon 
whom  it  is  served  what  he  is  restrained  from  doing,  without  the 

1  See  Edmondson  v.  Mason,  16  Cal.  386 ;  Haring  v.  Kauffman,  13  N.  J.  Eq. 
(2  Beas.)  397;  Morris  c.  Bradford,  19  Ga.  527;  Peltier  v.  Peltier,  Harr. 
(Mich.)  19;  Furginson  v.  Robinson,  Hopk.  (N.  Y.)  8;  Mayor,  etc.  of  New 
York  v.  New  York,  etc.  Ferry  Co.,  40  N.  Y.  Superior  Ct.  300 ;  Leffiiigwell  o. 
Chave,  5  Bosw.  (N.  Y.)  703;  10  Abb.  Pr.  472;  19  How.  Pr.  54;  Parker  v. 
Williams,  4  Paige,  (N.  Y.)  439;  Seebor  t>.  Hess,  5  Id.  85;  Payne  v.  Cowan,  1 
Sraed.  &  M.  (Miss.)  Ch.  26;  West  v.  Smith,  2  N.  J.  Eq.  (1  Green)  309; 
Hightour  v.  Rush,  2  Hayw.  (N.  C.)  361.  No  particular  form  necessary. 
Summers  v.  Farish,  10  Cal.  347.  Decree  —  Recital  of  grounds.  —  It  is  not 
necessary  to  insert  in  an  injunction  a  declaration  that  the  conduct  of  defend- 
ant is  such  as  to  defeat,  impede,  impair,  or  prejudice  a  right  or  remedy  of 
plaintiff.  If  the  papers  on  which  the  injunction  is  granted  contain  facts 
showing  that  such  would  be  the  result,  it  is  sufficient,  and  it  is  not  necessary 
to  recite  the  words  of  the  statute  ipsissimis  verbis.  Prince  Manuf.  Co.  v. 
Prince's  Metallic  Paint  Co.,  4  N.  Y.  S.  348;  51  Hun,  443.  Service  upon  city, 
see  People  v.  Sturtevant,  9  N.  Y.  (5  Seld.)  263.  Service  on  corporation,  see 
Rochester,  H.  &  L.  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.,  48  Hun,  190; 
Eureka  Lake  &  Yuba  Canal  Co.  v.  Superior  Court  Yuba  Co.,  66  Cal.  311;  5 
P.  490.  Service  on  agent  renders  principal  liable  for  agent's  violation;  see 
Daly  v.  Amberg,  13  N.  Y.  S.  379.  Effect  of  delay  in  serving,  see  McCormick 
v.  Jerome,  3  Blatch.  486.  Objection  that  no  subpoena  was  also  served  when 
too  late,  see  Seebor  v.  Hess,  5  Paige,  (N.  Y.)  85.  That  mere  delay  does  not 
warrant  violation  after  service,  see  Howe  v.  Willard,  40  Vt.  654  ;  duty  of  party 
upon  being  served  defined,  New  York  t\  Conover,  5  Abb.  (N.  Y.)  Pr.  244. 
Although  serving  an  injunction  upon  the  attorney,  instead  of  the  party  who  has 
appeared,  is  irregular,  yet  it  is  no  ground  for  dissolving  the  injunction.  Becker 
v.  Hager,  8  How.  (N.  Y.)  Pr.  68.  That  a  defendant  is  not  enjoined  by  so  much 
of  an  injunction  as  goes  beyond  the  prayer  of  the  bill,  see  Freeman  v.  Deming, 
4  Edw.  (N.  Y.)  598.  That  where  the  injunction  issued  upon  a  creditor's  bill 
was  directed  to  persons  who  were  not  parties  to  the  suit,  it  was  held  to  be  in- 
operative as  to  such  persons,  except  as  notice ;  and  the  court  refused  to  modify 
it,  see  Sage  v.  Quay,  1  Clarke,  (N.  Y.)  347.  That  an  injunction  restraining  a 
party  from  navigating  the  Bay  of  New  York  applies  to  the  waters  between 
Staten  Island  and  Whitehall  Landing  in  New  York  City,  see  Matter  of  Van- 
derbilt,  4  Johns.  (N.  Y.)  Ch.  57.  That  an  injunction  must,  upon  its  face, 
show  clearly  to  what  property  it  is  intended  to  apply,  or  it  cannot  be  enforced, 
see  Moat  v.  Halbein,  2  Edw.  (N.  Y.)  188. 

9  Milne  v.  Van  Buskirk,  9  Iowa,  558. 

*  Hawkins  v.  State,  126  Ind.  294;  26  N.  E.  43. 
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necessity  of  his  resorting  to  the  bill  on  file ;  and  if  the  party  does 
not  in  fact  know  to  what  the  injunction  applies,  he  will  be  justi- 
fied in  proceeding,  notwithstanding  the  injunction.1  An  order 
directing  an  injunction  to  issue  is  not  to  be  treated  as  a  nullity 
because  it  does  not  specifically  define  the  matter  upon  which  the 
writ  is  to  operate.  The  order  must  be  construed  with  reference 
to  the  prayer  and  object  of  the  bill  upon  which  it  was  granted.2 
But  an  injunction  should  not  be  allowed  in  broader  terms  than  are 

1  Sullivan  v.  Judah,  4  Paige,  (N.  T.)  444.  Running  trains.  —  In  an  action 
against  an  elevated  railroad  company  to  recover  damages  caused  by  the  con- 
struction of  defendants'  road  in  the  street  on  which  plaintiff's  property  abuts, 
without  having  made  compensation  for  the  appurtenant  easements  of  light, 
air,  and  access,  and  to  enjoin  the  maintenance  of  the  road,  it  is  proper  to  in- 
clude in  the  injunction  a  clause  forbidding  the  running  of  trains  on  defendants' 
road,  since  the  running  of  trains  is  one  of  the  incidents  to  the  maintenance  of 
the  road.  Suarez  v.  Manhattan  Ry.  Co.,  15  N.  Y.  S.  222;  Lyou  v.  Botchford, 
25  Hun,  (N.  Y.)  57.  See  also  Ramsdall  v.  Craighill,  9  Ohio,  107.  An  in- 
junction should  restrain  only  the  unlawful  acts  alleged  in  the  complaint  and 
found,  Loomis  v.  Thirty-fourth  Street  R.  R.  Co.,  38  Hun,  (N.  Y.)  517. 
Where  an  injunction  order  fails  to  state  the  grounds  for  injunction  as  required 
by  N.  Y.  Code,  610,  this  is  not  a  jurisdictional  defect;  it  constitutes  only  an 
irregularity  for  which  the  order  may  be  set  aside,  and  if  no  substantial  right 
of  defendant  has  been  violated,  the  defect  may  be  disregarded  or  supplied 
under  723.  Atlantic  &  Pacific  Tel.  Co.  v.  Baltimore  &  Ohio  R.  R.  Co.,  46 
N.  Y.  Super.  Ct.  377.  It  is  no  sufficient  reason  for  disregarding  an  injunction 
to  restrain  a  suit,  that  in  the  writ  of  injunction  served,  the  suit  restrained  is 
described  as  one  in  which  E.  M.  alone  is  a  party,  when  in  reality  £.  M. 
and  wife  are  concerned,  there  being  sufficient  identification  of  the  suit.  En- 
dicott  v.  Mathis,  9  N.  J.  Eq.  (1  Stock.)  110.  And  while  an  injunction  is  in 
force  it  must  be  obeyed,  although  broader  than  is  authorized  by  the  bill.  The 
remedy  of  the  defendant  is  to  apply  for  a  modification  of  it,  according  to  the 
case  made  in  the  bill.  Richards  v.  West,  3  N.  J.  Eq.  (2  Green)  456 ;  Peck  v. 
Yorks,  32  How.  (N.  Y.)  Pr.  408.  But  the  words  in  an  injunction,  "  and  until 
the  further  order  of  the  court,"  were  held  not  to  give  it  a  duration  beyond 
that  authorized  by  U.  S.  Rev.  Stat.  §  5024,  or  beyond  that  implied  by  the 
words  "  until  the  hearing  and  decision  on  the  said  petition."  Re  Irving,  8 
Ben.  463.  The  service  of  an  injunction,  without  the  service  of  a  summons,  is 
irregular,  and  on  motion,  will  be  dissolved ;  but  the  proceedings  are  not  void, 
and  until  dissolved,  the  injunction  is  obligatory  upon  the  defendant.  Lash  v. 
McCormick,  14  Minn.  482.  Where  an  injunction  has  been  already  granted 
and  is  still  in  force,  a  duplicate  will  not  be  allowed,  being  considered  deroga- 
tory to  the  authority  of  the  court.     Livingstone  v.  Gibbons,  4  Johns.  Ch.  571. 

2  Hamilton  v.  State,  32  Md.  348.  A  writ  enjoining  a  party  from  unlaw- 
fully selling  intoxicating  liquors  upon  certain  premises  described  as  "  part  lot 
of  No.  2,  in  the  N.  E.  quarter  of  the  N.  W.  quarter  of  section  23,"  etc.,  is  not 
Toid  for  uncertainty  in  not  specifying  the  particular  building  or  place  intended. 
Granger  and  Robinson,  JJ.,  dissenting.  Ver  Straeten  v.  Lewis,  77  Iowa,  130; 
41  N.  W.  594. 
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prayed  in  the  bill ;  and  upon  a  bill  asking  an  injunction  against 
publication  of  proceedings  under  a  particular  resolution  of  a  com* 
mon  council,  it  is  erroneous  to  grant  an  injunction  restraining 
publication  of  the  proceedings  under  "  the  said  or  any  resolution  " 
of  the  council.1 

§  1124.  Unofficial  Notioe.  —  It  is  well  settled  that  a  party  is 
guilty  of  punishable  contempt  who  violates  an  injunction  order  or 
decree  of  which  he  has  actual,  though  not  official,  notice.3  Thus, 
a  notice  by  telegraph  of  the  granting  of  an  injunction  is  sufficient 
to  place  the  party  disregarding  such  notice  in  contempt,  provided 

1  German  Printing,  etc.  Co.  v.  Illinois  Staats  Zeitung  Co.,  55  EL  127.  See 
Lourie  v.  Lourie,  2  Paige,  (N.  Y.)  234.  An  action  was  brought  by  the  fire 
department  of  New  York  City  to  recover  penalties  for  violating  the  building 
laws  by  constructing  oriel  windows  projecting  into  the  street,  and  not  shown 
on  the  plans  approved  by  the  department.  Pending  suit  plaintiff  moved  to 
enjoin  all  further  work  on  the  premises.  Defendant  by  affidavit  denied  that 
the  windows  were  obstructions.  A  temporary  injunction  was  granted.  Held, 
that,  as  an  adequate  remedy  exists  to  compel  the  removal  of  the  oriels  if  de- 
cided to  be  obstructions  in  the  streets,  the  temporary  injunction  should  be 
confined  to  restraining  further  work  in  completing  the  oriels,  and  should  not 
restrain  work  which  is  not  shown  to  be  a  violation  of  the  plans  and  specifica- 
tions. Fire  Department  of  the  City  of  New  York  0.  Beaudet,  4  N.  Y.  S.  206; 
21  Abb.  (N.  Cas.)  164. 

2  Milne  t;.  Van  Buskirk,  9  Iowa,  558;  Hull  v.  Thomas,  3  Edw.  Ch.  236; 
Howe  t>.  Williard,  40  Vt.  654  ;  Ship  v.  Harwood,  3  Atk.  564  ;  Anon.  lb.  567; 
Hearn  v.  Tennant,  14  Ves.  136;  McNeil  v.  Garratt,  1  Cr.  &  Ph.  98;  Thebaut 
v.  Canova,  11  Ala.  143;  Fowler  v.  FaYns  worth,  1  Swan,  (Tenn.)  1;  Cumber* 
land,  etc.  Co.  v.  Hoffman,  etc.  Co.,  39  Barb.  (N.  Y.)  16  ;  Mayor,  etc.  of  New 
York  v.  New  York,  etc  Ferry  Co.,  40  N.  Y.  Superior  Ct.,  300 ;  Rochester,  H. 
&  L.  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.,  48  Hun,  190 ;  Koehler  v. 
Farmers  &  Drovers'  Nat.  Bank,  6  N.  Y.  S.  470;  17  Civil  Proc.  R.  307;  Wat- 
son  v.  Coe,  53  Hun,  680;  5  N.  Y.  S.  614;  Waffle  v.  Vanderheyden,  8  Paige, 
(N.  Y.)  45;  Ramstock  v.  Roth,  18  Wis  522;  Golden  Gate  Hydraulic  Min.  Co. 
v.  Yuba  Superior  Court,  65  Cal.  187;  3  P.  628.  Contra,  Elliott  v.  Osborne,  1 
Cal.  396.  Slight  evidence  will  justify  a  judgment  nisi  to  show  cause  why  a 
party  should  not  be  fined,  etc.,  for  violating  an  injunction.  Blood  v.  Martin, 
21  Ga.  127.  Notice  of  filing  bond.  —  Where  a  preliminary  injunction  to  restrain 
the  infringement  of  patent  righto  was  granted,  on  condition  that  a  bond  be  filed 
by  the  plaintiff,  and  the  defendant  was  present  in  court  at  the  time  the  order 
was  read  and  approved,  and  the  complainant  then  exhibited  the  form  of  bond 
which  he  was  required  to  give,  and  stated  that  the  bond  would  be  filed  as  soon 
as  the  surety's  signature  could  be  obtained,  and  it  was  in  fact  filed  on  the  same 
day,  the  defendant  cannot,  in  proceedings  to  punish  him  for  contempt  in 
committing  a  breach  of  the  injunction,  plead  in  justification  that  he  was 
ignorant  of  the  filing  of  the  bond,  it  being  his  duty,  without  notification, 
to  ascertain  whether  the  bond  had  been  filed  or  not.  Burr  0.  Kimbark, 
29  F.  428. 
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the  notice  was  entitled  to  credit,  and  informed  the  defendant 
dearly  and  plainly  from  what  act  he  must  abstain.1 

§  1125.  Same  —  Agent ;  Member*  of  Corporation  ;   Solicitor.  — 
Ab  agent  who,  with  knowledge  that  notice  of  an  injunction  has 
been  served  upon  his  principal,  violates  the  injunction  while  act- 
ing as  agent,  may  be  punished  for  contempt,  although  he  himself 
was  not  served.1    And  in  an  action  against  the  president  of  a 
stock  company,  service  on  him  of  an  injunction  restraining  him, 
u  as  president  of  the  association,  its  officers  and  members,'9  from 
doing  a  certain  act,  is  sufficient  service  on  those  members  who 
bow  of  the  service  and  the  contents  of  the  injunction  to  render 
them  amenable  for  contempt  if  they  violate  its  prohibitions.8    But 
notice  to  the  solicitor  of  the  defendant,  in  a  suit  of  chancery,  that 
the  orator  will  apply  to  the  chancellor,  on  a  day  specified,  for 
an  injunction  upon  the  defendant  against  taking  out  execution 
upon  a  judgment  at  law  recovered  by  the  defendant  against  the 
orator,  of  which  notice  it  is  not  shown  that  the  defendant  had 
actual  knowledge,  is  not  sufficient  to  render  the  defendant  liable 
to  process  for  contempt  for  taking  out  and  levying  such  execution 
previous  to  the  day  fixed  for  the  hearing  of  the  application  for  the 
injunction.4 

§  1126.  Who  bound  to  obey  —  Parties.  —  One  not  a  party  to  a 
suit  in  which  an  injunction  has  issued,  nor  an  agent  of  such  party, 
and  to  whom  such  injunction  is  not  directed,  cannot  be  held  in 
contempt,  or  be  punished  for  the  violation  of  the  writ,  although 
the  act  prohibited  be  illegal  in  itself.6    Accordingly,  where  a  suit 

1  Cape  May  &  ScheUenger  R.  R.  Co.  v.  Johnson,  35  N.  J.  Eq.  422. 

*  Aldinger  v.  Pugh,  57  Hun,  (N.  Y.)  181 ;  10  N.  Y.  S.  684. 

*  Rorke  v.  Russell,  2  Lans.  (N.  Y.)  242. 
4  Greenleaf  v.  Leach,  20  Vt.  281. 

*  Barthe  v.  Larquie,  42  La.  An.  131;  7  So.  80;  Boyd  v.  State,  19  Neb.  128. 
Members  of  city  council  with  notice  may  be  punished.  Forsythe  v.  Winans, 
44  Ohio,  277;  7  N.  E.  13.  Stockholders  of  a  corporation  obtained  an  injunc- 
tion against  the  levy  of  taxes  on  its  property,  and  filed  an  information  to  have 
certain  parties  punished  for  violating  it.  It  appearing  that  the  property  to 
which  the  exemption  attached  had  been  sold  to  another  corporation  under 
foreclosure  since  the  injunction,  and  that  complainants  had  no  further  interest 
in  the  question  of  its  taxation,  —  Held  that  they  could  not  prosecute  for  con- 
tempt Secor  i>.  Singleton,  35  F.  376.  Liquor  nuisance  —  Lessee.  —  Under 
Code  Iowa,  §  1543,  providing  that  "  any  person  "  violating  an  injunction 
against  maintaining  a  liquor  nuisance  on  the  premises  described  in  the  injunc- 
tion shall  be  punished  for  contempt,  a  person  not  a  party  to  the  injunction  can 
be  punished  for  contempt  if  he  uses  the  property  for  the  sale  of  liquor.  Silvers 
v.  Traverse,  (Iowa)  47  N.  W.  888;  Sweeny  v.  Same,  Id.  880. 
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was  brought  against  several,  as  partners  in  the  steamship  busi- 
ness, to  recover  damages  for  the  infringement  of  a  patent  by  its 
use  upon  one  of  their  ships  and  for  an  injunction,  and  while  the 
action  was  still  pending  they  sold  out  their  business,  ships,  and 
property  to  a  corporation,  which  assumed  all  their  debts  and  lia- 
bilities, and  after  the  sale  the  corporation  was  not  made  a  party 
to  the  suit,  but  the  suit  progressed  and  an  injunction  was  granted, 
it  was  held  that  the  corporation  never  having  been  made  a  party 
to  the  suit,  was  not  bound  by  the  injunction ;  and  neither  it  nor 
its  agents  could  be  punished  for  a  refusal  to  obey  the  injunction.1 
But  an  attorney  is  guilty  of  contempt  who  advises  his  client  to 
drive  cattle  from  certain  land  in  dispute,  and  to  offer  to  lease  the 
land,  when  there  is  a  decree  prohibiting  the  client  from  entering 
on  the  land  or  disturbing  those  on  it  in  their  possession.3 

§  1127.  Proof  of  Violation.  —  A  party  will  not  be  punished  for 
contempt  in  violating  an  injunction  unless  the  charge  is  estab- 
lished with  reasonable  certainty.8  The  basis  of  a  precept  for  vio- 
lating an  injunction  is  an  authenticated  copy  of  the  injunction  and 
satisfactory  proof  that  it  has  been  violated ;  and  this  fact  may  be 
established  by  affidavits.4  And  where  an  injunction  forbids  the 
doing  of  certain  acts  "  except  in  extraordinary  emergencies  it  be- 
comes unavoidable,"  in  contempt  proceedings  for  the  violation  of 
the  injunction  the  burden  is  on  the  respondent  to  show  that  the 
violations  complained  of  were  committed  under  pressure  of  the 
emergencies  contemplated  by  the  terms  of  the  injunction.5 

§  1128.  What  issues  involved  in  Proceeding.  —  When  the  court 
has  jurisdiction  of  the  parties  and  of  the  subject-matter,  the  fact 
that  an  injunction  has  been  erroneously  granted  affords  no  excuse 

1  Bate  Refrigerating  Co.  v.  Gillett,  30  F.  685. 

8  Ex  parte  Vance,  88  Cal.  281;  26  P.  118;  Ex  parte  Carpenter,  Id. 

•  Verplank  v.  Hall,  21  Mich.  470.  To  sustain  a  motion  for  contempt  for 
violating  an  injunction  against  an  infringement,  it  must  clearly  appear  that 
the  infringement  continues.  Smith  v.  Halkyard,  19  Fed.  Rep.  602.  An 
attachment  for  violating  an  injunction  granted  on  a  bill  to  set  aside  a  transfer 
of  defendant's  property,  alleged  to  have  been  made  by  duress,  —  refused ;  the 
proof  not  being  satisfactory  that  the  mortgage,  which  the  defendant  had  col- 
lected, was  included  in  the  transfer.     Probasco  v.  Probasco,  30  N.  J.  Eq.  61. 

4  State  v.  Myers,  44  Iowa,  580.  Parties  who  have  been  enjoined  from  in- 
fringing a  patent  are  guilty  of  contempt  if  they  contribute  to  a  fund  to  defray 
the  expenses  of  a  person  contesting  the  validity  of  the  patent,  since  they  will 
not  be  allowed  to  do  indirectly  what  they  cannot  do  directly.  Bate  Refrigerat- 
ing Co.  v.  Gillett,  J30.F.  683. 

•  Thompson  v.  Pennsylvania  R.  Co.,  (N.  J.)  21  A.  182;  In  re  Barnard,  Id. 
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for  its  violation  before  it  has  been  properly  dissolved.1  Nor  can 
the  enjoined  party  justify  on  the  ground  that  the  injunction  was 
not  authorized  by  the  allegations  of  the  petition ; 2  but  he  cannot 
in  such  case  be  compelled  to  pay  any  sum  as  indemnity  to  the  op- 
posite party.8  In  a  proceediug  for  contempt  for  disobeying  an 
injunction  against  using  the  mechanism  embraced  in  a  patent,  one 
may  not  assail  the  patent's  validity.4 

§  1129.  Duration  of  Right  to  punish.  —  An  injunction,  though 
improperly  issued,  must  be  respected  while  it  remains  in  force ; 
but  after  the  dissolution  of  such  injunction  a  motion  for  an  at- 
tachment for  a  violation  of  the  injunction  while  in  force  cannot  be 
sustained.6  A  decree  of  injunction  perpetually  enjoining  a  liquor 
nuisance  does  not,  however,  become  dormant  by  the  mere  lapse  of 
time ;  and  the  fact  that  more  than  five  years  have  expired  since 
the  rendition  of  such  judgment  is  no  reason  why  a  person 
who  violates  the  same  will  not  be  subject  to  punishment  for 
contempt.6 

§  1130.    Release  of  Parties  by  Dissolution.  —  While  a  party  is  in 

contempt  for  disobedience  to  an  injunction  he  cannot  properly 
have  a  hearing  on  a  motion  for  its  dissolution ;  but  where  the 
nature  and  extent  of  the  punishment  to  be  inflicted  for  such  con- 
tempt depend  on  the  determination  of  the  question  whether  the 
injunction  shall  be  continued  or  not,  the  hearing  may  be  allowed.7 
Since  the  dissolution  by  a  judge  of  a  temporary  injunction  is  not 

1  Billard  v.  Erhart,  35  Kan.  616 ;  Koehler  v.  Halpin,  59  Wis.  40;  People  v. 
Dwyer,  90  N".  Y.  402;  State  v.  Baldwin,  57  Iowa,  266.  That  an  injunction 
rendered  by  a  court  having  jurisdiction  cannot  be  collaterally  attacked  by  de- 
fendant, when  attached  for  violating  it.  See  State  v.  Kennedy,  23  A.  431 ; 
65  X.  H.  247.  Misnomer.  —  Where  two  persons,  E.  W.  and  L.  L.  Peck,  are 
enjoined  from  keeping  a  saloon,  and  subsequently  are  adjudged  guilty  of  con- 
tempt for  violating  the  injunction,  after  appearance  and  answer  one  of  them 
cannot  dispute  the  legality  of  the  proceedings  on  the  ground  that  his  real  name 
is  Thomas  Peck.    Peck  v.  Conner,  (Iowa)  47  N.  W.  977. 

*  State  v.  Levy,  36  La.  An.  941. 

*  Koehler  v.  Halpin,  59  Wis.  40. 

4  Roemer  v.  Newman,  19  Fed.  Rep.  98.  But  where  afterwards  a  second 
patent  was  issued  for  an  invention  similar  to  complainant's,  and  the  defendant 
began  to  manufacture  articles  under  such  second  patent, —  Held,  that  the  court 
would  not  on  motion  declare  defendant  guilty  of  violating  the  injunction,  com. 
plainant's  remedy  being  to  bring  a  new  suit.  Truax  ».  Detweiler,  46  F.  117. 
See  Enterprise  Manuf.  Co  of  Pennsylvania  t>.  Sargent,  (Cir.  Ct.)  48  F.  453. 

•  Moat  v.  Halbein,  2  Edw.  (N.  Y.)  188. 

•  State  u.  Durein,  (Kan.)  27  P.  148. 

7  Williamson  v.  Carnan,  1  Gill  &  J.  (Md.)  184. 
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a  decision  upon  the  merits  of  the  bill,  the  complainant  will  not  be 
precluded  by  virtue  of  such  dissolution  from  a  final  hearing  upon 
the  bill,  and  for  a  perpetual  injunction,  if  the  equities  of  the  case 
demand  it.1 

§  1131.  Contempt  pending  Appeal.  —  An  appeal,  with  super- 
sedeas, does  not  annul  an  order  of  injunction ;  and  a  party  who 
disobeys  the  order  by  an  act  done  after  appeal  may  be  punished 
for  contempt.3  Accordingly,  where  an  appeal  is  taken  from  an 
order  restraining  a  railway  company  from  laying  a  double  track 
upon  a  street  in  front  of  certain  lots,  it  cannot  thereafter  lay  the 
track  and  claim  exemption  from  liability  for  contempt,  upon  the 
ground  that  the  order  had  been  appealed  from,  and  a  supersedeas 
bond  given.8  Where,  however,  an  order  for  a  temporary  injunc- 
tion is  reversed,  an  order  punishing  one  for  contempt,  in  disobey- 
ing such  injunction,  falls  with  it.4  And  one  who  has  been  enjoined 
from  building  a  house  on  an  alley,  and  ordered  to  remove  it,  will 
not,  pending  appeal,  be  held  to  answer  for  contempt  in  putting 
additional  stories  thereon,  as  this  adds  nothing  to  the  obstruction, 
and,  in  case  of  affirmance,  the  removal  of  the  whole  building  may 
be  required.* 

§  1182.  Different  Rule  in  California.  —  Under  the  California 
Code  of  civil  procedure,  providing  that  the  perfecting  of  an  appeal 
(with  certain  exceptions  not  covering  an  appeal  from  an  injunc- 
tion) stays  proceedings  in  the  court  below,  an  appeal  from  an 
order  granting  an  injunction  stays  proceedings  on  all  parts  of  the 
order  commanding  some  act  to  be  done,  and  the  court  has  no 
power  pending  appeal  to  punish  for  the  omission  to  comply  with 
such  order.6 

1  Barnes  v.  Racine,  4  Wis.  454.  Where  an  injunction  against  proceedings 
under  an  order  of  seizure  and  sale  is  dissolved,  the  order  of  seizure  and  sale  is 
thereby  restored  to  its  pristine  efficiency,  and  the' decree  of  the  supreme  court 
affirming  the  judgment  dissolving  the  injunction  cannot  be  arrested  for  any  of 
the  grounds  existing  and  pleadable  when  it  was  granted.  State  v.  Second 
District  Court,  20  La.  An.  521. 

*  Central  Union  Telephone  Co.  c.  County  of .  Tippecanoe,  110  Ind.  203; 
10  N.  E.  922.  See  also  Smith  v.  Western  Union  Tel.  Co.,  83  Ky.  269 ;  State  * 
Houstou,  37  La.  An.  852;  Lindsay  p.  District  Court,  75  Iowa,  509;  39  N.  W. 
817. 

»  Kentucky  &  Indiana  Bridge  Co.  w.  Kreiger,  (Ky.)  16  S.  W.  824. 
4  Krone  v.  Kings  County  El.  R.  Co.,  50  Hun,  431;  3  N.  Y.  S.  149.    See 
also  Brennan  v.  Gaston,  17  Cal.  375. 

*  Bannon  v.  Rohmeiser,  (Ky.)  9  S.  W.  293. 

6  §  949;  Dewey  v.  Superior  Court,  81  Cal.  64;  22  P.  883.    To  riolate  an 
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§  1133.    Invalidity  of   Acta  done  in  Violation  of  Injunction.  — 

Where  an  injunction  is  issued  to  restrain  individuals  from  per- 
forming particular  acts  in  pais,  a  violation  of  the  order  by  the 
persons  restrained  will,  as  a  general  rule,  not  only  render  them 
liable  for  a  contempt,  but  also  render  the  act  voidable  as  between 
all  parties  to  the  act,  as  well  as  those  claiming  under  it  who  are 
chargeable  with  notice.1  At  any  rate,  courts  of  chancery  uni- 
formly refuse  to  lend  their  aid  by  contempt  proceedings  to  en- 
force performance  of  contracts  entered  into  in  violation  of  their 
process.  Where  parties,  after  invoking  the  aid  of  a  court  of 
equity,  thwart  its  proceedings  by  contract  between  themselves,  it 
will  not  lend  its  punitive  powers  to  one  party  for  the  purpose  of 
coercing  the  others  into  stipulations  to  which  they  had  not  agreed  ; 
nor,  under  pretence  of  punishing  for  breach  of  injunction,  will  it 
attempt  to  enforce  a  contract  made  subsequent  to  the  granting  of 
an  injunction.  The  interference  of  parties  with  the  rules  and 
practice  of  the  court  is  at  their  own  peril.2  But  an  act  done  in 
violation  of  an  injunction  is  not  necessarily  void  or  ineffectual.8 

§  1134.    Review  of  Contempt  Proceedings. — In  the  absence  of 

statutory  provisions  on  the  subject,  the  order  of  the  court  in  a 
contempt  proceeding  is  not  appealable ;  but  where  there  is  a  want 
of  jurisdiction  to  grant  the  injunction,  certiorari  furnishes  a  party 
improperly  punished  with  an  opportunity  to  have  the  proceedings 

original  injunction  granted  ex  parte,  modified  on  motion  of  the  defendant, 
without  notice  to  the  plaintiff,  on  bond  by  the  defendant,  is  no  contempt,  as  the 
judge  had  a  right  to  modify  the  order  under  Cal.  Prac.  Act,  §  334.  If  he 
erred  in  so  doing,  the  remedy  of  the  plaintiff  is  by  appeal ;  he  cannot  have  a 
mandamus  to  compel  an  attachment  for  contempt.  Fremont  v.  Merced  Mining 
Co.,  9  Cal.  18.    See  Boardirc ji  v.  Meriden  Britannia  Co.,  36  Conn.  207. 

*  Taylor  v.  Hopkins,  40  HI.  442.  See  also  Ward  v.  Billups,  76  Tex.  466 ; 
13  S.  W.  308.  Where  the  sale  under  the  order  granted  by  the  district 
court  has  been  arrested  in  injunction,  an  order  of  sale  granted  by  the 
probate  court  having  jurisdiction  of  the  succession  of  the  deceased  mort- 
gagor pending  the  injunction  is  illegal,  and  is  a  nullity.  Lamorer  v.  Cox,  32 
La.  An.  246.  Mortgage  executed  in  violation  of  injunction.  —  A  mortgage,  exe- 
cuted by  a  debtor  corporation  to  certain  creditors  in  violation  of  a  temporary 
injunction  granted  in  a  suit  by  those  creditors  for  the  appointment  of  a  re- 
ceiver, is  an  absolute  nullity,  and  acquires  no  validity  from  the  subsequent 
dismissal  of  the  suit  with  the  consent  of  such  creditors.  Bissell  v.  Besson, 
47  N.  J.  £q.  580;  22  A.  1077.  To  same  effect  Union  Trust  Co.  v.  Southern 
Inland  Nav.  &  Imp.  Co.,  130  U.  S.  566 ;  9  S.  Ct.  606. 

*  Howard  v.  Durand,  36  6a.  346. 

»  Butler  r.  Niles,  35  How.  (N.  Y.)  Pr.  329. 

VOL.  II. — 9 
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reviewed.  Thus,  the  Iowa  Code  provides  that  "no  appeal  lies 
from  an  order  to  punish  for  contempt ;  but  the  proceedings  may, 
in  a  proper  case,  be  taken  to  a  higher  court  for  revision  by  certio- 
rari ; " 1  while  in  Georgia  a  decision  on  an  attachment  for  con- 
tempt in  violating  an  injunction  may  be  brought  to  the  supreme 
court  by  a  "  fast "  writ  of  error.2 

1  Lindsay  v.  District  Court,  75  Iowa,  509 ;  30  N.  W.  817. 
*  Hayden  ».  Phinizy,  67  Ga.  188. 
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§1144.  Id  junction   pendente  lite    granted 
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1145.  Final  Judgment  instead  of  Rever- 

sal. 

1146.  What  considered  on  Appeal. 

1147.  Sufficiency  of  Evidence  in  Support 
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1148.  Discretion  of    Lower  Court   re- 

spected. 

1149.  Matters  warranting  Reversal. 

1150.  Judgment  of  Appellate  Court  re- 

instating Injunction. 


§  1135.  General  View.  —  To  prosecute  elaborate  inquiries  as  to 
what  orders  of  inferior  courts  are  appealable,  and  how ;  to  fix  defi- 
nite limits  upon  the  latitude  of  discretion  conceded  to  judicial  offi- 
cers in  granting  and  refusing  preliminary  restraining  orders,  and 
in  passing  upon  motions  to  dissolve  whether  upon  the  pleadings 
or  upon  evidence,  and  to  weigh  the  evidence  as  a  basis  for  findings 
to  support  dissolution,  perpetuation,  or  modification  of  injunctions 
previously  granted  at  final  hearings  ;  to  define  the  proper  province 
and  duties  of  appellate  courts  herein,  and  to  make  the  proper  ref- 
erences to  statutes  bearing  on  the  subject,  and  to  the  conflict  be- 
tween the  views  of  various  courts,  —  would  prove  a  serious  as  well 
as  a  very  difficult  subject  for  a  separate  treatise  devoted  to  the 
subject.  Therefore  what  follows  in  the  present  chapter  must  be 
taken  with  due  regard  to  statutory  provisions  and  the  peculiari- 
ties of  the  established  practice  of  particular  jurisdictions. 

§  1136.  Conflicting  Deoiaiona.  —  There  is  such  divergence  of 
view,  and  so  many  differences  in  practice  resulting  from  varieties 
of  wording  as  well  as  of  construction  of  state  statutes,  that  it  is 
hardly  safe  to  assert  a  general  rule  as  to  what  orders  in  an  injunc- 
tion case  are  and  are  not  appealable,  without  accompanying  the 
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assertion  with  an  admonition  that,  in  almost  any  state,  decisions 
may  be  found  which  either  apparently  or  in  reality  declare  a  con- 
flicting principle. 

§  1137.  Appeal  from  Order  granting  or  refusing.  —  There  is  no 
•more  important  inquiry  connected  with  the  subject  than  this : 
When  may  an  appeal  be  taken  from  an  order  granting  a  temporary 
injunction  ?  The  only  general  answer  which  can  be  given  is  that 
no  appeal  lies  when  the  order  does  not  finally  dispose  of  the  ap- 
plication upon  its  merits,  or  work  irreparable  injury  to  either  of 
the  parties,  and  even  this  general  proposition  will  be  found  altered 
or  affected  by  statutory  provisions  in  some  of  the  states.1    Error 

1  Under  the  Iowa  Code,  an  appeal  lies  to  the  supreme  court  from  an  order 
made  by  any  judge  allowing  or  refusing  an  injunction.  Bennett  v.  Hetheriog- 
ton,  41  Iowa,  142.  Under  Corap.  Laws,  S.  D.  5411,  which  provides  that  ap- 
plication may  be  made  to  the  district  judge  for  an  order  enjoining  a  mortgage 
foreclosure  by  advertisement,  and  directing  that  all  further  proceedings  be  had 
in  the  district  court,  an  order  of  the  judge  refusing  the  injunction  is  an  order 
of  the  judge  and  not  of  the  court,  and  is  not  appealable.  Commercial  Nat. 
Bank  v.  Smith,  (S.  D.)  44  N.  W.  1024.  An  appeal  cannot  be  taken  from  an 
order  granting  a  temporary  injunction,  when  no  motion  to  vacate  has  been 
made  as  prescribed  by  New  York  Code  Civil  Proc.  626;  Aldinger  v.  Pugh, 
57  Hun,  (N.  Y.)  181 ;  10  N.  Y.  S.  684.  And  as  a  general  rule,  an  order 
granting  or  refusing  a  temporary*  injunction  which  the  court  has  jurisdiction 
to  grant  will  not  be  reviewed  by  the  court  of  appeals.  Only  in  a  clear  case 
will  the  court  decide  the  merits  of  the  controversy  on  a  mere  motion.  If  there 
is  a  doubtful  question  of  law,  the  decision  should  be  referred  until  the  case 
can  be  heard  on  its  merits.  Selchow  v.  Baker,  93  N.  Y.  59.  Even  under  the 
practice  before  the  Code  an  order  granting  a  temporary  injunction,  which  must, 
by  its  own  limitation,  necessarily  expire  before  the  cause  could  be  brought  to  a 
hearing  on  appeal,  cannot  be  appealed  from.  Trustees  of  Huntington  v.  Nicoll, 
3  Johns.  (N.  Y.)  566.  In  Pennsylvania  an  appeal  from  the  refusal  to  grant  a 
special  or  preliminary  injunction  may  be  certified  by  the  prothonotary  of  the 
supreme  court  to  any  district  where  said  court  is  in  session  or  will  hold  its 
next  session,  and  the  appeal  may  be  ordered  down  for  argument,  and  will  be 
heard  when  reached  in  its  order.  Kraft's  Appeal,  94  Pa.  St.  449.  Acts  W.  Va. 
1872-73,  c.  17, 1,  permitting  an  appeal  from  a  decree  or  order  dissolving  an 
injunction,  did  not  authorize  an  appeal  from  an  order  granting  or  refusing  to 
dissolve  an  injunction,  and  an  appeal  from  such  order  must  be  dismissed 
as  im  providently  granted,  although  subsequent  to  its  allowance  a  statute  was 
enacted  (Acts  1882,  c.  157, 1)  authorizing  an  appeal  from  "  a  decree  or  order 
dissolving  or  refusing  to  dissolve  an  injunction."  Robrecht  v.  Wharton,  29 
W.  Va.  746;  2  S.  £.  793,  holding  also  that  when  one  has  taken  forcible 
possession  of  premises,  and  an  injunction  is  granted  staying  his  hand  and  for- 
bidding him  to  do  anything  further,  and  to  permit  the  plaintiff  to  cultivate 
the  land,  this  is  not  an  order  "  changing  the  possession  of  the  property" 
within  the  meaning  of  §  1,  c.  17,  Acts  W.  Va.  1872-73,  which  provides 
that  "  in  any  case  in  chancery  wherein  there  is  a  decree  or  order  dissolving,  or 
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cannot  be  predicated  on  an  order  in  chambers  refusing  an  injunc- 
tion which  does  not  decide  the  merits  of  the  main  case,  though  the 
reason  for  the  refusal  was  that,  according  to  the  court's  view  of 
the  merits,  there  was  no  ground  for  the  injunction.1  Nor  is  an  or- 
der refusing  to  grant  a  preliminary  injunction  restraining  the  use 
of  premises  pending  action  to  amend  the  lease  appealable  where 
the  court's  refusal  does  not  work  irreparable  injury  to  plaintiff.2 
And  where  an  injunction  is  from  its  nature  only  temporary,  or  to 
continue  until  further  order  of  the  court,  or  is  strictly  pendente  lite 
and  will  expire  by  its  own  limitation  upon  final  adjudication  of 
the  case,  no  appeal  can  be  taken  from  it.8    But  an  order  allowing 

refusing  to  dissolve,  an  injunction,  or  requiring  the  possession  or  title  of 
property  to  be  changed,"  an  appeal  shall  be  granted.  In  Louisiana  a  mere 
refusal  of  an  ex  parte  application  for  an  injunction  is  not  reviewable  on 
appeal;  for  there  is  no  final  judgment  or  interlocutory  order,  —  only  a  non- 
action. State  v.  Judge  of  Superior  District  Court,  27  La.  An.  672.  Under 
Md.  Code,  art  5,  §  25,  no  appeal  lies  from  an  order  refusing  an  injunction, 
where  the  respondent's  answer  is  filed  before  the  order  is  passed.  Barnum 
v.  Gordon,  28  Md.  85.  Compare  Attorney- General  v.  Patterson,  9  N.  J.  Eq. 
(1  Stock.)  624.  Rev.  St  Arizona,  1887,  §  937,  provides  that,  in  all  cases  of 
appeal  to  the  supreme  court,  the  trial  shall  be  on  a  statement  of  facts,  or  on  a 
bill  of  exceptions,  or  on  a  special  verdict,  or  on  an  error  in  law,  either  assigned 
or  apparent  on  the  face  of  the  record.  Section  2144  provides  that  the  principles, 
practice,  and  procedure  governing  courts  of  equity  shall  govern  proceedings  in 
injunctions.  Held,  that  appeals  in  injunction  suits  are  governed  by  the  same 
statutory  requirements,  under  §  937,  that  govern  appeals  in  other  cases. ' 
Shute  v.  Keyser,  (Ariz.)  29  P.  386.  Washington  Code  Proc.  §  1409  construed 
with  respect  to  giving  and  failing  to  give  notice  of  appeal.  State  v.  Lichten- 
berg,  (Wash.)  30  P.  716.  In  Illinois  an  order  of  a  judge  in  vacation,  dissolving 
a  temporary  injunction,  iB  not  appealable,  since  such  an  order,  even  though 
the  bill  prays  for  no  relief  except  an  injunction,  ib  not  a  final  disposition  of 
the  suit     Greve  v.  Goodson,  (111.  Sup.)  31  N.  £.  677. 

i  Sease  v.  Dobson,  34  S.  C.  345;  13  8.  £.  630;  Johnston  v.  Eisenbeis, 
1  Wash.  St  259;  24  P.  446.  Injunction  and  receiver.  —  An  appeal  from  the 
granting  of  a  petition  for  an  injunction  against  the  sale  of  goods  by  a  trustee 
and  the  appointment  of  a  receiver,  by  a  judge  of  the  court  of  appeals,  will 
not  lie,  especially  where  the  property  is  in  the  hands  of  the  receiver,  and  no 
motion  was  made  below  to  dissolve  the  injunction,  and  ho  proofs  taken.  Dis- 
senting opinion  of  Lacy  and  Richardson,  JJ.  Fredenheim  v.  Rohr,  87  Va. 
764;  13  S.  E.  266.     See  also  Emeric  v.  Alvarado,  64  Cal.  529;  2  P.  418. 

*  Winter  v.  Frankel,  39  La.  An.  1058;  8  So.  226. 

•  Powell  v.  Parker,  38  Ga.  644.  See  also  Poole  v.  Sims,  67  Ga  36;  Collins 
v.  Huff,  61  Ga.  633 ;  State  v.  Westmoreland,  29  8.  C.  1 ;  6  S.  E.  847 ;  Carter  v. 
Carter,  25  111.  App.  242;  Curtis  v.  Williams,  27  111.  App.  311;  Owings 
v.  Worthington,  lOGill  &  J.  (Md.)  283;  Delaware,  L.  &  W.  R.  Co.  v.  Gordon, 
(Sup.)  19  N.  Y.  S.  533.  A  decree  dissolving  an  injunction,  except  as  to  a 
particular  piece  of  property  as  to  which  it  is  to  stand  until  judgment  in 


918  PBOCEDUKE.  [PART  L 

an  injunction  which  gives  substantially  all  the  relief  prayed  for, 
operates  as  a  final  decree,  and  is  appealable.1  So  where  in  equity 
the  court  refuses  to  grant  a  temporary  injunction,  and  dismisses 
plaintiff's  petition,  it  is  a  final  disposition  of  the  case,  from  which 
an  appeal  lies.2  And  it  was  held  that  a  bill  to  enjoin  the  organi- 
zation of  a  proposed  corporation  involves  a  franchise,  and  hence  an 
appeal  lies  direct  to  the  supreme  court.8 

§  1138.  Same  —  In  Federal  Courts.  —  To  warrant  an  appeal  from 
an  order  granting  or  refusing  to  grant,  or«dissolving  an  injunction 
in  the  United  States  courts,  it  must  constitute  part  of  the  final 
decree  of  the  lower  court  upon  the  merits.  This  rule  has  it  basis 
in  the  limited  nature  of  the  jurisdiction  of  the  Federal  courts  to 
grant  relief  by  injunction,  it  being  confined  by  the  judiciary  acts 
to  cases  where  it  is  auxiliary  to  principal  relief.  Accordingly,  an 
appeal  does  not  lie  from  a  decree  perpetually  enjoining  a  judgment, 
saving  a  sum  to  be  ascertained,  the  decree  being  not  final.4  No 
appeal  lies  from  an  order  refusing  a  temporary  injunction,  as  such 
order  is  not  a  final  decision,  under  Rev.  St.  U.  S.  1869,  in  regard 
to  appeals  from  territorial  district  courts.6  Nor  does  appeal  lie 
from  a  decree  awarding  a  perpetual  injunction,  but  referring  the 
cause  to  a  master  to  take  and  report  an  account  of  gains  and  prof- 
its;6 nor  from  a  decree  affirming  an  order  refusing  to  dissolve  an 
injunction  granted  on  the  filing  of  the  bill ; 7  nor  from  a  decree 

a  pending  suit  at  law,  is  not  a  final  judgment.  Green  t>.  Banks,  24  Tex. 
522.  Under  Code  S.  C.  11,  subd.  1,  allowing  an  appeal  from  "any  inter- 
mediate judgment,  order,  or  decree  involving  the  merits  and  final  judgments," 
an  interlocutory  injunction  made  "  without  prejudice,"  solely  for  the  purpose 
of  keeping  the  subject  of  the  action  in  statu  quo  until  the  merits  can  be  deter- 
mined, is  not  appealable.  Garlington  v.  Copeland,  25  S.  C.  41.  An  order  by 
the  8  u  pre  me  court  granting  an  injunction  pendente  lite  is  reviewable  only  by  the 
general  term ;  and  an  appeal  from  the  judgment  of  the  general  term  upon  such 
an  order  will  not  be  entertained,  although  the  court  has  grave  doubts  as  to  the 
right  of  plaintiff  to  any  relief.  Hudson  River  Telegraph  Co.  v.  Watervliet 
Turnpike  &  R.  Co.,  121  N.  Y.  397;  24  N.  E.  832. 

1  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  Detroit,  L.  &  N.  R.  Co.,  61  Mich.  9;  27 
N.  W.  715.  An  injunction  having  the  force  and  effect  of  a  writ  of  restitution 
under  the  Dakota  statute  can  be  reviewed  only  upon  an  appeal  from  the  final 
judgment  rendered  in  the  action.    Cole  v.  Cady,  2  Dak.  29. 

2  Kansas  City  Cable  Ry.  Co.  v.  City  of  Kansas,  29  Mo.  App.  89. 

3  Drummond  Tobacco  Co.  v.  Randle,  114  111.  412 ;  2  N.  E.  536. 

4  Brown  c.  Swann,  9  Pet.  1. 

*  Mahncke  r.  City  of  Tacoma,  1  Wash.  St  18;  23  P.  804. 

6  Humiston  v.  Stanithorp,  2  Wall.  106. 

7  Gibbons  v.  Ogden,  6  Wheat.  448. 


CHAP.  XXX.]  APPEAL.  919 

for  an  injunction,  in  a  patent  cause,  and  a  reference  to  a  master  to 
take  an  account  of  profits ; l  nor  from  an  order  or  decree  merely 
dissolving  an  injunction  of  the  court  below,  and  leaving  the  case 
to  be  disposed  of  on  its  merits.2  Nor  does  error  lie  to  review  a 
decree  which  merely  affirms  an  order  of  an  inferior  court  refusing 
an  injunction,  and  remanding  the  cause,  the  order  being  merely 
interlocutory.8  And  where  a  division  of  opinion  on  the  question 
of  jurisdiction  to  entertain  a  bill  was  certified  by  a  United  States 
circuit  court  to  the  supreme  court,  and  the  judges  of  that  court 
being  also  equally  divided,  the  certificate  of  division  was  dismissed, 
and  the  lower  court  accordingly  dismissed  the  bill,  it  was  held  that 
notwithstanding  an  appeal  from  the  dismissal  is  taken,  a  provis- 
ional injunction  previously  granted  falls  with  the  bill.4 

§  1139.  Appeal  from  Order  of  Dissolution.  —  Appeals  from  orders 
dissolving  injunction  on  motion  before  the  final  hearing  are  gov- 
erned by  substantially  the  same  rules  as  those  which  govern  where 
an  application  for  a  preliminary  injunction  has  been  heard  and  de- 
cided. Accordingly,  an  order  merely  dissolving  a  temporary  in- 
junction and  awarding  costs,  without  making  further  disposition 
of  the  cause,  is  not  a  final  judgment  from  which  an  appeal  will 
lie.5  And  although  the  injunction  be  dissolved  by  an  interlocutory 
order,  and  the  case  afterwards  proceeds  to  a  final  hearing,  the  ap- 
peal will  not  operate  to  revive  the  injunction.6    But  an  order  dis- 

1  Barnard  v.  Gibson,  7  How.  650. 

•  Young  v.  Grundy,  6  Cranch,  51 ;  Hiriart  v.  Ballon,  9  Pet  159 ;  Verden  v. 
Coleman,  18  How.  86 ;  Moses  v.  Mayor,  15  Wal.  387 ;  Thomas  v.  Wooldridge, 
23  Wall.  283. 

•  Reddall  v.  Bryan,  24  How.  421. 

4  Coleman  v.  Hudsou  River  Bridge  Co.,  5  Blatch.  56. 

•  Richards  v.  Johnson,  34  Mo.  App.  83.  See  also  Knabe  v.  Fernot,  14  La. 
An.  847 ;  Martin  v.  Travers,  7  Cal.  253.  An  order  dissolving  an  injunction 
will  not  be  vacated,  if  regularly  obtained,  merely  to  give  an  opportunity  of  in- 
sisting upon  a  formal  objection  to  the  application  to  dissolve  the  injunction. 
Champlin  ».  Corporation  of  New  York,  8  Paige,  (N.  Y.)  573.  Under  a  rule  of 
practice  in  the  Pennsylvania  supreme  court  an  order  dissolving  a  preliminary 
injunction  will  not  be  reviewed  on  appeal.  Appeal  of  Barrett,  (Pa.)  13  A.  72. 
The  power  of  a  judge  of  the  circuit  court  of  West  Virginia,  in  vacation,  to  dis- 
solve an  injunction  under  the  provisions  of  the  code  of  that  state,  and  the 
right  of  appeal  in  cases  of  injunction,  —  determined  Hutchinson  v.  Land- 
craft,  4  W.  Va.  312. 

6  Bressler  v.  McCune,  56  111.  475.  See  also  Brevoort  v.  Detroit,  24  Mich. 
322.  Where  an  injunction  has  been  granted  after  a  hearing  of  both  parties, 
the  refusal  of  the  chancellor  to  dissolve  the  same  on  motion,  without  bring- 
ing forward  new  matter  occurring  subsequent  to  the  first  hearing,  will  not 
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solving  an  injunction  is  appealable  whore  the  order  affects  the 
merits  of  the  case,  or  involves  an  adjudication  upon  any  of  the 
material  questions  in  the  principal  controversy ;  *  or  the  refusal  to 
dissolve,  or  the  order  dissolving  works  irreparable  injury  to  a 
party.2  And  it  should  be  borne  in  mind  that  the  rule  under  which 
the  appellate  court  declines  to  interfere  with  the  granting  or  re- 
fusing of  injunctions,  as  matters  within  the  discretion  of  the  court 
below,  does  not  apply  to  the  dissolution  of  a  preliminary  injunc- 
tion after  final  hearing  on  the  merits.8 

§  1140.  Order  Modifying —  Dissolving  on  Bond.  —  Under  a  stat- 
ute providing  that  "  an  appeal  may  be  taken  from  an  order  grant- 
ing or  dissolving  an  injunction,"  it  was  held  that  an  appeal  was 
properly  taken  from  an  order  modifying  or  partially  dissolving  an 
injunction.4  So  where  acts  enjoined  are  trespasses,  or  operate  to 
change  the  possession  of  movable  property,  the  injunction  cannot 
be  dissolved  on  bond,  and  an  appeal  lies  from  the  dissolving  order, 
the  injury  being  irreparable.6  And  where  the  editor  of  a  news- 
paper has,  under  contract  with  his  co-partner,  the  absolute  right 
to  have  full  editorial  control  without  interference,  the  deprivation 
of  such  rights  by  his  co-partner  constitutes  an  injury  for  which 
pecuniary  damages  would  be  inadequate  compensation,  and  there- 
fore is  irreparable.    If  an  injunction  restraining  the  party  from 

be  reviewed  by  the  supreme  court  on  a  bill  of  exceptions,  Bued  ont  before 
the  final  determination  of  the  cause.  Cook  v.  Board  of  Commissioners,  54 
Ga.  163. 

1  Iowa  College  v.  Davenport,  7  Iowa,  213. 

*  Torres  v.  Falguoust,  33  La.  An.  560 ;  Puckett  v.  Hicks,  39  La.  An.  901 ; 
2  So.  801. 

•  Richards  v.  Dower,  28  P.  113;  64  Cal.  62. 

*  Bluebird  Min.  Co.  ».  Murray,  9  Mont.  468;  23  P.  1022. 

Other  States.  — According  to  Cal.  Prac.  Act,  §  118,  where  an  injunc- 
tion is  granted,  upon  an  order  to  show  cause,  and  after  a  full  hearing  of 
the  case  on  its  merits,  the  defendant  is  not  entitled  to  move  for  its  dis- 
solution until  final  hearing;  his  only  remedy  is  by  appeal.  The  right  to 
move  for  a  dissolution  exists  only  when  the  injunction  has  been  granted 
without  notice.  Natoma,  etc.  Co.  v.  Parker,  16  Cal.  83 ;  Natoma,  etc.  Co.  p. 
Clarkin,  14  Cal.  544.  Within  the  meaning  of  Rev.  St.  Texas,  art  1380,  per- 
mitting  appeals  to  the  supreme  court  from  every  final  judgment,  —  where 
a  perpetual  injunction  is  prayed  for  by  one  railroad  company  to  restrain 
another  company  from  building  certain  tracks,  a  judgment  by  the  district 
court,  dissolving  the  temporary  injunction,  dismissing  the  suit,  and  order- 
ing the  plaintiff  to  pay  costs,  is  a  final  judgment.  Gulf,  C.  &  8.  F.  Ry.  Co. 
o.  Fort  Worth  &  N.  O.  Ry.  Co.,  68  Tex.  98 ;  3  S.  W.  664;  2  S.  W.  199. 

•  Torres  p.  Falguoust,  33  La.  An.  560. 
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depriving  the  plaintiff  of  such  right  be  dissolved  on  bond,  such 
order  of  dissolution  is  an  interlocutory  decree,  which  may  cause 
an  irreparable  injury,  and  is  therefore  subject  to  a  suspensive 
appeal.1 

§  1141.  Effect  of  Appeal  from  Order  granting.  —  As  a  general 
rule  the  judgment  of  a  court  of  equity  granting,  or  refusing  to  dis- 
solve, or  dissolving  an  injunction  already  granted,  is  not  affected 
by  an  appeal  from  it  prior  to  reversal  in  the  appellate  court.2 
Thus,  where  a  preliminary  injunction  was  granted  in  an  action  to 
try  the  right  to  a  mining  claim,  on  plaintiff's  motion,  and  on  ap- 
peal to  the  court  above  a  judgment  in  favor  of  plaintiff  was  re- 
versed and  a  new  trial  granted,  it  was  held  that  the  granting  of 
the  new  trial  did  not  entitle  the  defendant  to  a  dissolution  or  mod- 
ification of  the  injunction.8  This  principle  is  fully  recognized 
by  the  Federal  supreme  court ;  and  a  writ  of  error  to  a  state 
court,  like  a  writ  to  a  circuit  court,  has  no  effect  on  an  injunc- 
tion granted  by  such  court,  before  the  cause  is  heard  in  the 
supreme  court.4 

1  Puckett  v.  Hicks,  39  La.  An.  901;  2  So.  801. 

*  Merced  Mining  Co.  v.  Fremont,  7  Cal.  130;  Stone  t>.  Carlan,  2  Sandf. 
(N.  Y.)  738.  An  appeal,  with  supersedeas,  does  not  annul  an  order  of  in- 
junction, and  a  party  who  disobeys  the  order  by  an  act  done  after  the 
appeal  may  be  punished  for  contempt.  Central  Union  Telephone  Co.  v. 
County  of  Tippecanoe,  110  Ind.  203;  10  N.  £.  922;  see  also  Heinlen  v.  Cross, 
63  Cal.  44;  Shaeffer's  Appeal,  100  Pa.  St  379;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Fort  Worth  &  N.  O.  Ry.  Co.,  68  Tex.  98;  3  S.  W.  564.  A.  Caving  obtained 
a  judgment  at  law  against  B.,  B.  obtained  an  injunction,  which  was  sub- 
sequently dissolved,  and  the  bill  dismissed.  B.  appealed.  A.  obtained  an 
order  of  court  for  an  execution.  Held,  that  the  appeal  suspended  the  order 
dissolving  the  injunction,  as  well  as  that  dismissing  the  bill,  and  that  it  was 
irregular  for  the  court  to  order  execution  to  issue.  Yocom  v.  Moore,  4  Bibb, 
(Ky.)  221. 

Notice  op  Appeal.  —  The  time  for  an  appeal  from  such  a  decree  runs 
from  the  notice.  State  v.  Twenty-second  District  Judge,  37  La.  An.  118. 
Filing  a  notice  of  appeal  within  ten  days  after  an  injunction  issues,  stays 
the  writ  of  execution,  and  obviates  the  necessity  of  a  motion  to  dissolve,  or 
for  an  order  arresting  the  issuance  of  process  on  the  final  decree  pending 
the  appeal    Osborne  v.  Williams,  (N.  J.)  4  A.  439. 

•  Hess  v.  Winder,  34  Cal.  270. 

4  Butchers1  Benevolent  Association  ».  Crescent  City  Live  Stock  Landing  & 
Slaughter- House  Co.,  10  Wal.  273.  See  also  Wakelee  v.  Davis,  (Cir.  Ct.)  48 
F.  612.  The  circuit  court  has  no  equitable  power  to  stay  execution  in  an 
action  at  law  because  an  appeal  was  erroneously  taken  instead  of  a  writ  of 
error,  and  so  prevented  the  issue  of  a  writ  within  the  time  when  it  might 
operate  as  a  supersedeas ,  whether  the  mistake  were  that  of  the  party  or  of 
the  court  itself.     Saltmarsh  v.  Tuthill,  12  How.  387. 
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§  1142.  Courts  in  which  a  Contrary  View  prevails.  —  But  the 
authorities  are  by  no  means  uniform  on  this  point,  courts  of  sev- 
eral states  holding  that  an  appeal  does  not  affect  the  status  pro- 
duced by  the  decision  of  the  lower  court  dissolving  an  injunction 
prior  to  a  reversal.  In  Texas  it  is  held  that  a  restraining  order, 
limited  by  its  terms  to  "  remain  in  force  only  until  the  hearing  of 
'this  case,"  is  not  continued  in  force  by  an  appeal  from  the  judg- 
ment rendered  in  the  case,  with  supersedeas  bond.1  In  New  Jer- 
sey, an  appeal  seasonably  taken  from  a  decree  authorizing  an 
injunction  suspends  the  injunction  ipso  facto,  no  order  of  court  be- 
ing necessary.2  In  Florida  an  appeal  from  an  order  dissolving  an 
injunction  does  not  of  itself  reinstate  the  injunction,  but  an  appeal, 
and  an  order  that  the  appeal  shall  operate  as  a  supersedeas  to  the 
order,  and  a  compliance  with  the  terms  of  the  supersedeas  order 
as  to  giving  bond,  do  restore  the  injunction.8  In  Illinois  it  was 
held  that  in  cases  where  the  court  below  has  awarded  a  tempo- 
rary injunction,  which  is  continued  to  the  full  hearing  and  is  then 
dissolved  and  the  bill  dismissed,  and  the  party  prays  for  and  per- 
fects his  appeal  under  the  order  of  the  court,  such  appeal  will 
operate  to  suspend  the  decree  dissolving  the  injunction,  and  there- 
fore leaves  the  injunction  still  in  force.4  A  suspensive  appeal  from 
a  judgment  dissolving  a  preliminary  injunction,  and  rendered  on  a 
rule,  nisi,  does  not,  in  Louisiana,  deprive  the  defendant  of  the 
right  of  havipg  the  case  tried  on  the  merits  in  the  lower  court, 
even  when  the  injunction  is  the  sole  relief  sought  by  the  plaintiff.6 

1  Fort  Worth  St  Ry.  Co.  v.  Rosedale  St.  Ry.  Co.,  68  Tex.  163;  7  S.  W.  381. 

*  Osborne  v.  Williams,  40  N.  J.  Eq.  490.  Where,  on  an  application  for  a 
preliminary  injunction,  an  order  to  show  cause  is  granted,  with  an  ad  interim 
injunction  order,  and  the  court  subsequently  refuses  an  injunction,  on  the 
ground  that  the  law  on  which  complainant's  right  depends  is  unsettled,  the 
injunction  order  will  not  be  continued  in  force  pending  the  appeal.  Dela- 
ware, L.  &  W.  R.  Co.  v.  Central  Stock- Yard,  etc.  Co.,  43  N.  J.  Eq.  77;  10  A. 
602. 

•  McMichael  i\  Eckman,  26  Fla.  43 ;  7  So.  365. 

4  Bressler  v.  McCune,  56  111.  475. 

5  State  v.  Civil  District  Court  Judge,  83  La.  An.  436.  When  an  appeal  is 
taken  from  an  ex  parte  order,  under  La.  Code  Prac.  art.  307,  dissolving  an 
injunction,  the  necessary  consequence  of  maintaining  the  appeal  is  to  re- 
verse the  order  dissolving  the  injunction.  Trufant  v.  Cazenave,  14  La.  An. 
57 ;  see  Jennings  r.  McConnico,  25  La.  An.  651.  When  an  injunction,  granted 
upon  an  ex  parte  application,  is  dissolved  upon  the  hearing  of  a  motion  for 
that  purpose,  a  bill  of  exceptions  does  not  operate  as  a  supersedeasy  so  as  to 
keep  the  injunction  in  force  pending  an  appeal.  Nacoochee,  etc.  Co.  v.  Davis, 
40  6a.  309. 
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§  1143.  Power  of  Inferior  Court  pending  Appeal.  —  It  was  stated 
above  that  in  the  Federal  courts  an  appeal  does  not  affect  an  in- 
junction ordered  below.  To  prevent  this  rule  operating  unjustly, 
a  rule  has  been  established  by  the  United  States  supreme  court 
providing  that  the  judge  of  an  inferior  court  in  which  an  injunction 
has  been  granted  and  an  appeal  taken  from  the  final  decision  in 
the  case  may  modify  or  suspend  the  injunction  pending  appeal  as 
he  may  deem  proper.1  And  independent  of  any  such  rule,  an  in- 
junction granted  in  favor  of  an  appellant  pending  an  appeal  may 
be  set  aside  in  a  territorial  court  even  after  the  term  at  which  it 
was  granted,  if  the  court  had  not  jurisdiction  to  grant  it.2  But 
where  an  order  granting  an  injunction  is  affirmed  by  the  general 
term  of  the  New  York  supreme  court,  the  special  term  has  no 
authority  to  suspend  the. operation  of  the  injunction  pending  an 
appeal  to  the  court  of  appeals,  so  as  to  allow  defendant  to  do  the 
prohibited  acts  during  such  time.8 

§  1144.  Injunction  pendente  lite  granted  by  Appellate  Court.  — 
Under  the  New  Jersey  judiciary  system,  on  appeal  from  an  order 
of  the  chancellor  dissolving  an  injunction,  the  court  of  appeals  will 
usually  make  an  order  in  the  nature  of  a  temporary  injunction,  re- 
taining the  parties  and  the  subject-matter  in  statu  quo  until  the 
final  hearing  of  the  appeal,  when  the  whole  matter  in  controversy 
is  the  continuance  of  the  injunction,  or  when  it  appears  that  such 
an  order  is  necessary  to  prevent  great  and  irreparable  mischief  to 
the  rights  of  the  appellant.4 

1  Leonard  v.  Ozark  Land  Co.,  115  U.  S.  465.  Compare  Eureka,  etc.  Min- 
ing Co.  v.  Richmond  Mining  Co.,  5  Sawyer,  (C.  Ct.)  121,  where  it  was  held 
that  when  an  injunction  against  working  a  mine  pending  a  suit  in  equity  has 
been  dissolved  by  decree  upon  final  hearing,  the  bill  dismissed  without  qualifi- 
cation, the  decree  enrolled,  and  an  appeal  taken  in  such  form  as  to  operate  as 
supersedeas,  the  court  rendering  the  decree  has  no  jurisdiction  thereafter  to  re- 
strain the  successful  party  from  working  the  mine  pending  the  appeal. 

1  Bullion  Beck,  etc.  Min.  Co.  *.  Eureka  Hill  Min.  Co.,  (Utah)  12  P.  660. 

•  GeneU.  Delaware  &  H.  Canal  Co.,  4  N.  Y.  8.  633;  56  N.  Y.  Super.  Ct. 
290. 

«  Van  Walkenburgh  v.  Rahway  Bank,  8  N.  J.  Eq.  (4  Hals.)  725.  But  in 
Virginia  it  was  formerly  held  that  where  there  has  been  a  dismissal  of  a 
bill  for  an  injunction  against  a  judgment  at  law,  and  an  appeal  taken,  it 
is  irregular  to  apply  in  the  appellate  court,  pending  the  appeal  for  a  new 
injunction  to  stay  proceedings  on  the  same  injunction.  Graves  v.  Graves,  2 
Hen.  &  M.  (Va.)  22. 

Modifying  Order.  —  An  execution  sale  of  personal  property  was  enjoined 
until  $1,000  worth  of  personal  property  should  be  set  aside  for  complainant  as 
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§  1145.  Final  Judgment  instead  of  Reversal. — Appellate  courts 
usually  have  jurisdiction,  in  a  proper  case,  to  render  final  judgment 
in  favor  of  appellant,  instead  of  reversing  and  remanding  the 
cause.  An  injunction  from  a  lower  court,  restraining  execution 
of  such  a  final  judgment,  cannot  be  sustained  on  the  ground  that 
the  supreme  court  erred  in  the  decision  rendering  it.  Such  error 
must  be  corrected  in  the  supreme  court.1 

§  1146.  What  oonsldered  on  Appeal.  —  When  the  cause  comes 
upon  appeal,  it  is  the  duty  of  the  supreme  court  to  examine  the 
whole  record,  and  to  retain  or  dissolve  the  injunction  or  dismiss 
.the  bill,  as  the  right  and  justice  of  the  case  require.2  But  the  evi- 
dence presented  on  an  application  for  an  injunction  should  be  em- 
bodied in  the  bill  of  exceptions,  or  otherwise  identified  by  the 
chancellor.8    And  it  is  a  general  rule,  subject  to  few  if  any  excep- 

the  exemption  allowed  the  head  of  a  family,  the  property  claimed  as  exempt 
to  be  scheduled  immediately  in  the  manner  directed  by  law,  and  remain  in  the 
possession  of  the  sheriff.  Afterwards  the  injunction  was  dissolved  on  motion 
of  defendants,  and,  the  complainant  having  appealed  from  the  dissolving  order, 
an  order  was  made  that  the  appeal  should  operate  as  a  supersedeas  on  the  filing 
and  approval  of  a  specified  bond.  Held,  that  the  supreme  court  would  not 
vacate  or  modify  the  supersedeas  so  as  to  permit  a  sale  of  the  entire  property, 
on  the  ground  that  it  was  perishable,  and  that  the  sheriff,  misunderstanding 
the  scope  and  meaning  of  the  supersedeas  order,  refused  to  sell  the  property, 
where  it  is  not  shown  that  the  property  is  perishable  to  the  extent  that  would 
render  the  delay  fatal  to  the  interests  of  the  parties  concerned.  McMichael  v. 
Eckman,  26  Fla.  43 ;  7  So.  365. 

1  McCrimmin  v.  Cooper,  38  Texas,  423.  Where  a  referee  finds  past  dam- 
ages in  separate  amounts  caused  to  two  lots,  several  squares  apart,  by  the 
operation  of  an  elevated  railway,  a  judgment  on  his  report  enjoining  the 
operation  of  the  road  in  front  of  one  lot  only,  but  requiring  payment  of 
the  damages  to  both  as  a  means  of  avoiding  the  injunction,  is  erroneous,  but 
the  error  may  be  corrected,  on  appeal,  by  simply  modifying  the  judgment  in 
respect  to  the  amount  to  be  so  paid.  Sperb  v.  Metropolitan  El.  Ry.  Co., 
(Super.  N.  Y.)  17  N.  Y.  S.  469.  That  appellate  court  may  render  final  judg- 
ment instead  of  reversing  where  value  of  matter  in  controversy  is  trivial,  see 
Hoag  v.  Madden,  70  Iowa,  612;  81  N.  W.  954. 

Purpose  of  Injunction  —  Purpose  already  accomplished.  —  An 
injunction  order  restrained  interference  with  an  election  of  officers  of  a  corpora- 
tion. An  appeal  was  taken  after  the  day  of  election,  and  after  the  injunction 
had  accomplished  its  purpose.  Held,  that  the  order  would  not  be  reversed; 
that  the  remedy  by  summary  proceedings  in  the  supreme  court  to  set  aside  the 
election,  if  illegal,  was  adequate.  Camden  &  Atlantic  R.  R.  Co.  v.  Elkins,  87 
N.  J.  Eq.  273. 

9  Thehaut  v.  Canova,  11  Fla.  148.  Judgment  of  lower  court  affecting  oper- 
ation of  elevated  street  railway  modified  in  Reed  ».  Metropolitan  El.  Ry.  Co., 
(Sup.)  N.Y.  S.  811. 

•  Harp  r.  Sapp,  59  Ga.  624.    A  bill  in  equity  to  enjoin  several  lawsuits,  by 
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tions,  that  where  no  appeal  is  taken  from  an  order  overruling  a 
motion  to  dissolve  a  temporary  restraining  order,  but  such  order  is 
allowed  to  spend  itself  and  become  merged  in  the  final  judgment 
granting  an  injunction  on  the  merits,  no  error  in  granting  the  tem- 
porary order,  or  overruling  the  motion  to  dissolve,  can  be  made 
available  for  reversal  of  the  final  judgment.1  The  right  of  appeal 
is  not  lost,  however,  because  the  act  sought  to  be  enjoined  has 
already  been  done.2  On  appeal  from  an  order  of  injunction,  the 
propriety  of  the  order  depends  upon  the  merits  of  the  bill,  without 
reference  to  answers  filed  subsequently  to  the  issuing  thereof. 
But  such  answers  may  afterwards  cause  the  injunction  to  be  dis- 
solved, if  they  deny  or  swear  away  the  equity  on  which  it  is 
founded.3 

§  1147.  Sufficiency  of  Evidence  in  Support  off  Order.  — If  suffi- 
cient proper  evidence  is  found  on  looking  through  the  proof,  the 
appellate  court  will  sustain  the  judgment  of  the  court  below,  not- 
withstanding the  admission  of  improper  evidence.4  And  where 
the  hearing  of  an  application  for  an  injunction  is  upon  bill,  an- 

the  respondent,  will  be  retained  to  settle  the  whole  matter,  especially  where 
the  legal  rights  of  the  parties  have  already  been  settled  by  a  decree  in  the  suit. 
Dwelle  v.  Roath,  29  6a.  733.  Where  an  injunction  is  wholly  dissolved  in  a 
county  or  corporation  court,  in  Virginia,  the  bill  is  not  to  stand  dismissed  until 
two  terms  succeeding  have  been  held  in  such  county  or  corporation ;  and  the 
appellate  court  will  not  presume,  from  lapse  of  time,  that  two  such  terms  have 
been  held;  but  this  must  expressly  appear  in  the  transcript.  Pitts  v.  Tidwell, 
3  Munf.  (Va.)  88.  Where  an  appeal  from  an  order  dissolving  an  injunction 
has  been  withdrawn,  the  propriety  of  such  order  cannot  be  drawn  iu  question, 
upon  a  subsequent  petition,  in  the  same  cause,  for  an  injunction  or  order  for 
the  same  purpose  as  the  first.  Jewett  v.  Albany  City  Bank,  1  Clarke,  (N.  Y.) 
241. 

1  Becknell  v.  Becknell,  110  Ind.  42;  10  N.  E.  414.  Where  an  injunction 
has  been  awarded  after  notice,  it  is  error  to  dissolve  the  same  in  vacation, 
under  Code  Colo.  §  153 ;  but  on  an  appeal  from  the  final  judgment  in  the  action 
such  error  is  not  ground  for  reversal,  unless  it  appears  that  such  premature 
dissolution  was  prejudicial  to  the  substantial  rights  of  the  plaintiff  in  the  final 
adjudication.    Roberts  v.  Arthur,  15  Colo.  456;  24  P.  922. 

*  Terhune  v.  Midland  R.  R.  Co.,  36  N.  J.  Eq.  318.  The  fact  that,  pend- 
ing an  appeal  from  an  order  enjoining  building  a  certain  railroad  branch,  the 
branch  has  been  actually  built,  is  not  a  reason  why  the  order  cannot  be  reversed. 
Hatteville  v.  Galena,  etc.  R.  R.  Co.,  43  Wis.  493. 

8  Hyde  v.  Ellery,  18  Md.  496.  See  also  Roman  v.  Strauss,  10  Md.  89. 
Upon  the  preliminary  hearing  of  a  bill  for  injunction  upon  ex  parte  affidavits 
merely,  nice  and  doubtful  questions  are  properly  left  undetermined,  and  will 
not  be  reviewed  upon  appeal.    Leake  v.  Smith,  76  Ga.  524. 

4  Rayle  v.  Indianapolis,  etc.  R.  Co.,  32  Ind.  259. 
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swer  and  affidavits  in  support  of  the  bill,  and  the  answer  fails  to 
explain  as  fully  as  it  should  a  material  point  in  the  case,  and  the 
action  of  the  chancellor  in  granting  the  injunction  is,  as  to  this 
point,  supported  by  the  bill  and  the  affidavits,  though  controverted 
by  the  answer  to  the  extent  that  the  latter  goes,  it  cannot  be  said 
that  the  chancellor  has  abused  his  discretion,  or  committed  any 
error  justifying  the  interposition  of  the  appellate  court.1 

§  1148.  Discretion  of  Lower  Court  respeoted.  —  It  may  be 
stated  as  a  rule  upon  which  all  the  authorities  agree  that  the 
granting  or  dissolving  of  an  injunction  where  the  facts  are  in 
dispute  is  within  the  discretion  of  the  chancellor  and  is  not  re- 
viewable.2 Nor  will  the  action  of  the  chancellor  be  reversed,  un- 
less it  is  clear  that  he  has  committed  an  error  or  abused  a  sound 
judicial  discretion.8  And  where  upon  the  heaving  of  an  order  to 
show  cause  why  a  preliminary  injunction  should  not  be  continued, 
the  plaintiff  was  allowed  by  the  judge  to  read  new  affidavits  sup- 
porting his  complaint,  and  explaining  the  affidavits  on  the  part  of 
the  defendants,  answering  the  facts  set  forth  in  the  original  appli- 
cation, this  was  considered  to  be  the  exercise  of  discretion  by  the 
judge,  which  could  not  be  reviewed  upon  appeal  from  the  order 
continuing  the  injunction.4    Nor  is  the  respect  for  the  discretion 

1  McKinne  v.  Dickenson,  24  Fla.  366;  5  So.  34.  To  same  effect,  Wattaon 
v.  Scammell,  1  N.  Y.  S.  845.  Where  the  force  of  certain  allegations  in  a  com- 
plaint, which  form  a  material  fact  as  to  plaintiff's  right  to  relief,  are  questioned, 
the  court  will  not  review  an  order  granting  a  temporary  injunction  based  on 
such  complaint.    Strasser  v.  Moonelis,  108  N.  Y.  611;  15  N.  £.  730. 

3  Mason  v.  Kirkpatrick,  77  Ga.  492;  Barnett  v.  People's  Bank,  54  Ga.239; 
Lowry  t>.  Williams,  47  Ga.  387;  Mead  v.  Anderson,  40  Kan.  203;  19  P.  708; 
Wood  v.  Millspaugh,  15  Kan.  14;  Bibb  t>.  Schackelford,  38  Ala.  611;  Jugnat 
v.  Hale,  1  Hill,  (S.  C.)  Ch.  430;  Washington  &  I.  R.  Co.  v.  Coeur  d'Alene 
Ry.  &  Nav.  Co.,  (Idaho)  17  P.  142;  McMeekin  ».  Richards,  (Ga.)  6  S.  E. 
185;  see  also  Van  Dewater  v.  Kelsey,  1  N.  Y.  (1  Comst.)  533;  Selden  v.  Ver- 

milyea,  Id.  534;  Hutson  v.  Board  of  Supervisors,  4  Chand.  (Wis.)  90 ;  Johnson 
v.  Allen,  35  Ga.  252;  Stade  v.  Sullivan,  17  Cal.  102;  Loyless  v.  Howell,  15  Ga. 
544.  Where  the  injunction  is  merely  a  remedial  process,  and  where  the  party 
obtaining  it  has  also  obtained  judgment  upon  his  cause,  the  court  will  not  re- 
vise the  propriety  of  granting  the  writ.  Hicks  v.  Davis,  4  Cal.  67.  Where 
the  record  shows  a  bill  to  enjoin  defendant  from  ditching  a  swamp  above  a 
certain  spring,  to  which  plaintiff  had  purchased  the  right  to  dig  a  mill-race, 
supported  by  affidavits  that  the  water  ran  through  the  swamp  but  opposed  by 
affidavits  that  no  stream  flowed  through  the  swamp,  an  appellate  court  cannot 
reverse  for  an  abuse  of  discretion  in  refusing  the  injunction.  Warnack  v. 
Brownlee,  84  Ga.  196;  10  S.  E.  738. 

*  McKinne  v.  Dickenson,  24  Fla.  366;  5  So.  34. 

4  Childs  v.  Fox,  2  Robt.  (N.  Y.)  650.    The  dissolution  of  an  injunction, 
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of  the  chancellor  confined  to  mere  questions  of  the  credibility  of 
witnesses  and  the  effect  of  evidence.  His  superior  opportunity 
of  determining  the  relative  situation  of  the  parties  and  the  effect 
of  the  injunction  to  inconvenience  the  one  more  than  the  other 
will  likewise  have  due  influence  in  the  appellate  court.1  Where 
a  petition  for  an  injunction,  with  a  defective  jurat,  was  granted,  on 
motion  made  to  dissolve  it  for  that  cause,  and  also  to  amend,  with 
an  affidavit  that  the  petitioner  had  sworn  to  it  when  the  fiat  was 
issued,  before  the  same  judge,  it  was  held  that  the  judge  might 
have  amended  by  signing  the  jurat  himself,  but  that  it  was  a 
personal  matter  within  his  discretion,  and,  as  he  would  not  do  so, 
it  was  presumed  to  be  for  good  reason,  and  the  injunction  was 
held  to  be  rightly  dissolved.2 

§  1149.  Matters  warranting  Reversal.  —  But  the  decision  of  the 
chancellor  will  be  reversed  though  the  only  error  assigned  be 
error  in  deciding  upon  the  evidence  where  there  is  no  substantial 
conflict  of  testimony,  and  such  decision  violates  the  well  estab- 
lished rules  which  govern  in  passing  upon  the  admissibility, 
weight,  and  sufficiency  of  evidence.  And  where,  although  an 
answer  admitted  that  the  jury  did  not  allow  a  credit  to  which  the 
complainant  was  entitled,  yet  it  appeared  upon  calculation  based 
upon  the  data  on  which  the  verdict  was  made  that  the  credit  was 
allowed,  a  decree  enjoining  the  amount  was  reversed.8  So  where 
the  findings  of  the  court,  as  shown  by  its  decree,  warrant  a  perma- 
nent injunction,  its  refusal  to  grant  such  injunction  is  reversible 
error.4  But  an  injunction  restraining  the  unlawful  erection  of  a 
building  across  a  public  alley  will  not  be  disturbed  on  the  sole 
ground  that  the  chancellor  erred  in  finding  that  the  complainant, 
an  owner  of  adjoining  property,  had  made  out  a  case  of  special 
damage.6  And  where  on  appeal  the  court  thought  the  question 
not  entirely  free  from  doubt,  and  the  case  was  one  of  great  im- 

on  the  coming  in  of  the  answer,  is  a  matter  resting  in  the  sound  discretion  of 
the  court,  and  the  decision  will  not  be  interfered  with,  unless  a  mistake  of  law 
or  abuse  of  discretion  appears.  Conally  v.  Cruger,  40  6a.  259;  De  Godey 
v.  De  Godey,  39  Cal.  157. 

1  See  Ware  v.  Bazemore,  58  Ga.  316. 

*  Sims  v.  Redding,  20  Tex.  386. 

*  Pogue  v.  Shotwell,  2  Dana,  (Ky.)  281.  See  Nusbaum  v.  Stein,  12  Md. 
315. 

*  Farley  v.  O'Malley,  77  Iowa,  531 ;  42  N.  W.  435. 

'  Cohen  v.  Bank  of  Georgia,  81  Ga.  723;  7  S.  £.  811. 
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portance,  in  which  both  parties  desired' a  hearing,  they  refused  to 
reverse  the  order  of  the  chancellor  retaining  the  injunction  until 
the  final  hearing.1  Nor  will  the  decision  of  the  lower  court  be 
reversed,  though  erroneous,  when  the  act  sought  to  be  enjoined  has 
been  authorized  by  the  legislature  between  the  time  the  judgment 
was  rendered  and  the  hearing  of  the  appeal ; 2  nor  for  any  mere 
irregularities  in  the  proceedings.8 

§  1150.  Judgment  of  Appellate  Court  reinstating  Injunction.  — 
Where  an  injunction  to  stay  action,  while  the  right  so  to  act  is 
being  determined  at  law,  is  dissolved  by  an  inferior  court,  the 
complainant  on  writ  of  error  brought  will  be  allowed  a  super- 
sedeas ;  and  where  the  facts  of  record,  if  presented  to  the  court, 
would  authorize  an  injunction,  an  order  of  the  court  reviving  the 
original  injunction  will  be  entered.4 

1  Morris  Canal,  etc.  Co.  v.  Jersey  City,  12  N.  J.  Eq.  (1  Beas.)  227;  Jersey 
City  v.  Morris  Canal,  etc.  Co.,  Id.  542. 

*  Linn  County  v.  Hewitt,  55  Iowa,  505.  After  an  injunction  in  a  tax  case 
had  been  denied  in  the  court  below,  the  legislature  passed  an  act  authorizing 
injunctions  to  be  granted  in  such  cases.  Held,  not  to  affect  the  ruling  in  the 
court  below.     Murphy  r.  Harrison,  29  Ark.  340. 

*  Davis  v.  Reed,  14  Md.  152.  Where,  upon  one  day,  a  petition  in  error 
and  transcript  are  duly  filed  in  the  supreme  court  to  reverse  a  judgment  of  the 
district  court,  on  the  next  a  bond  to  stay  proceedings  duly  filed  in  the  district 
court  clerk's  office,  and  on  the  third  an  application  made  to  the  district  judge 
for  a  temporary  injunction,  restraining  the  sheriff  from  selling  certain  personal 
property,  seized  upon  an  execution  legally  issued  and  placed  in  the  officer's 
hands,  before  the  filing  of  the  petition  in  error,  and  where  it  does  not  appear 
that  the  sheriff  had  any  actual  knowledge,  information,  or  notice  of  the  pro- 
ceedings in  error,  a  ruling  of  the  district  judge,  refusing  the  injunction,  will 
not  be  reversed.     Jaedicke  v.  Patrie,  15  Kan.  287. 

*  Champlin  v.  Morgan,  18  HI.  293. 
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CHAPTER  XXXI. 

DEFINITION  AND  HISTOBY. 

§  1151.  Constitutional  Guarantees.  |§  1157.  Right  to  the  Writ  existed  prior 

1152.  Definition.  to  Parliamentary  Enactment  — 


1153.  Common  Law  Forms. 

1154.  Early  Origin  of  the  Writ. 

1155.  Essential  for  the  Preservation  of 

Liberty. 

1156.  Parliamentary  Reforms. 


Statute  of  1679. 

1158.  Use  of  the  Writ  in  the  Colonies. 

1159.  Recognised  in  the  Federal    and 

State  Constitutions. 

1160.  Suspension  of  the  Writ. 

1161.  Character  of  the  Proceeding. 


§  1151.  Constitutional  Guarantees.  —  The  inestimable  value  of 
personal  liberty  is  in  modern  times  given  full  expression  in  bills  of 
rights;  and  guarantees  against  its  arbitrary  and  irregular  depriva- 
tion are  found  in  the  Federal  and  all  state  constitutions.  A  fur- 
ther discussion  of  the  nature  and  extent  of  and  limitations  upon 
this,  the  dearest  of  all  the  rights  of  freemen,  than  becomes  inciden- 
tally necessary,  and  of  habeas  corpus  as  the  extraordinary  com- 
mon law  and  statutory  remedy  for  its  invasion,  will  not  be  entered 
upon.  Nor  is  it  proposed  to  enter  into  historical  exposition  fur- 
ther than  is  necessary  to  a  clear  understanding-  of  the  nature  and 
purpose  of  the  writ. 

§  1152.  Definition.  —  The  writ  of  habeas  corpus  may  be  defined 
as  a  legal  process  designed  and  employed  to  give  summary  relief 
against  illegal  restraint  of  personal  liberty.  Habeas  corpus  is  an 
extraordinary  remedy  because  it  seeks  to  relieve  the  petitioner 
from  a  wrongful  act  by  anticipating  and  superseding  the  ordinary 
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course  of  legal  procedure  by  regular  trial  and  judgment ;  and  it  is 
the  extraordinary  remedy  of  first  importance  because  it  pertains 
to  the  most  sacred  of  all  personal  rights,  and  delivers  from  one  of 
the  most  grievous  of  injuries.  It  is  a  high  prerogative  writ,  sum- 
mary in  its  character.1  Its  object  is  not  to  punish  the  respondent,  or 
to  afford  the  party  redress  for  his  illegal  detention,  but  to  free  him 
from  the  illegal  restraint.2  The  writ  cannot  be  employed  as  a  sub- 
stitute for  appeal  or  writ  of  error.8  In  most  cases  it  inquires  into 
the  jurisdiction,  and  it  is  seldom  that  mere  errors  and  irregulari- 
ties of  law  not  going  to  the  question  of  jurisdiction  can  be  reviewed 
on  habeas  corpus.4  Nor  can  the  writ  be  used  to  try  rights  of 
property  6  or  rights  of  guardianship.6  It  cannot  be  substituted  for 
quo  warranto.1  While  the  writ  was  never  intended  to  re-try  issues 
of  fact,  or  to  review  the  proceedings  of  a  legal  trial,8  yet  it  is  pros- 
ecuted by  ordinary  proceedings,  and  the  determination  of  the  court 

1  Church  on  "  Habeas  Corpus,"  §  177;  Wilmot's  Opinions,  106. 

*  Ex  parte  Coupland,  26  Tex.  386;  Com.  v.  Chandler,  11  Mass.  83;  Wales 
v.  Whitney,  114  U.  S.  571;  Southern  Express  Co.  v.  Lynch,  65  Ga.  240. 

8  For  full  discussion  of  this  principle  and  numerous  authorities,  see 
infra,  §  1206. 

*  Ex  parte  Mirande,  73  Cal.  365;  14  Pac.  Rep.  888;  In  re  Kowalsky,  73  Cal. 
120;  14  Pac.  Rep.  399;  Ex  parte  Cameron,  81  Ala.  87;  s.  c.  1  So.  Rep.  20;  Ex 
parte  Crouch,  112  U.  S.  178 ;  Ex  parte  Watkins,  3  Pet  U.  S.  193;  Ex  parte  Carll, 
106  U.  S.  521 ;  Ex  parte  Shaw,  7  Ohio  St.  81 ;  8.  c.  70  Am.  Dec.  55 ;  State  p. 
Orton,  67  Iowa,  554;  Com.  v.  Lecky,  1  Watts,  (Pa.)  66;  8.  c.  79  Am.  Dec. 
49,  note;  Ex  parte  Yarhorough,  110  U.  S.  651;  8.  c.  5  Crim.  Law  Mag.  549; 
In  re  Rolfe,  30  Kan.  758;  8.  c.  4  Am.  Crim.  Rep.  446;  Ex  parte  Harding,  120 
U.  S.  782;  Sennott  v.  Swan,  146  Mass.  489;  16  N.  E.  Rep.  448;  Ex  parte 
Brandon,  49  Ark.  143;  4  S.  W.  Rep.  452;  Zelle  v.  McHenry,  51  Iowa,  572; 
In  re  Balcom,  12  Neb.  316;  State  v.  Orton,  67  Iowa,  554.  Ex  parte  Mirande, 
supra. 

6  Shue  v.  Turk,  15  Grat.  (Va.)  256;  De  Lacy  v.  Antoine,  7  Leigh,  (Va.) 
438;  Ruddle's  Ex'rs  v.  Ben,  10  Leigh,  (Va.)  468;  Clark  v.  Gantier,  8  Fla.  360; 
State  v.  Fraser,  Dudley,  (Ga.)  42 ;  Foster  v.  Alston,  6  How.  (Miss.)  406. 

e  In  re  Taylor,  L.  R.  4  Ch.  Div.  157;  Rex  t>.  Delaval,  3  Burr.  1436;  Rex 
v.  Johnson,  1  Stra.  579;  s.  c.  2  Ld.  Raym.  1333;  Rex  v.  Smith,  2  Stra.  982; 
s.  c.  Ridgw.  Rep.  200;  State  v.  Banks,  25  Ind.  495;  Matthews  v.  Wade,  2 
W.  Va.  464;  People  u.  Wilcox,  22  Barb.  (N.  Y.)  186;  Fitts  v.  Fitts,  21  Tex. 
511;  Com.  v.  Hamilton,  6  Mass.  273;  Ferguson  v.  Ferguson,  36  Mo.  197; 
People  v.  Mercein,  8  Paige,  (N.  Y.)  47. 

7  State  v.  Bloom,  17  Wis.  521 ;  Ex  parte  Strahl,  16  Iowa,  369;  Clark  v. 
Com.,  29  Pa.  St.  129;  Russell  ».  Whiting,  1  Winst.  (N.  C  )  L.  465;  In  matter 
of  Wakker,  3  Barb.  (N.  Y.)  162. 

■  Ex  parte  Lemkuhi,  (Cal.)  13  Pac.  Rep.  148;  Matter  of  Wright,  29  Hun, 
(N.  Y.)  357;  8.  c.  65  How.  Pr.  (N.  Y.)  119;  People  t>.  New  York  Catholic 
Protectory,  101  N.  Y.  195. 
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upon  the  facts  is  equally  effective  as  would  be  the  verdict  of  a 
jury.1 

§  1153.  Common  Law  Forms. — The  Latin  words  expressing  its 
name  are  not  entirely  distinctive  of  the  modern  use  and  purposes  of 
the  writ,  since  the  same  words  were  at  common  law  used  in  a  va- 
riety of  writs  having  for  their  object  the  production  of  the  body  of 
persons  before  courts  and  judges.  The  particular  purpose  for  which 
each  of  these  was  employed  was  expressed  by  appropriate  distin- 
guishing words.  Thus,  there  was  habeas  corpus  ad  respondendum  ; 
habeas  corpus  ad  faciendum  et  recipiendum;  habeas  corpus  ad 
prosequendum  ;  habeas  corpus  ad  satisfaciendum  ;  habeas  corpus  ad 
testificandum;  and  habeas  corpus  ad  subjiciendum  et  recipiendum. 
Of  these,  only  the  last  is  of  considerable  importance  in  this  connec- 
tion. It  alone  through  all  changes,  reforms,  and  innovations,  has 
lived  and  been  cherished  in  the  hearts  of  freemen  of  English  birth, 
and  found  expression  or  tacit  but  complete  recognition  in  monarch- 
ial  as  well  as  democratic  constitutions,  since  the  reluctant  conces- 
sion of  King  John  at  Runnymede,  notwithstanding  occasional  and 
arbitrary  interruptions  in  the  enjoyment  of  its  benefits  by  subjects 
and  citizens.  The  common  law  writs  de  otio  et  alia  and  de  homine 
replegiando  were  used  in  some  cases  to  accomplish  the  same  ob- 
ject ;  but  they  were  very  limited  in  their  application,  and  compli- 
cated and  slow  in  operation,  so  that  they  gradually  fell  into  disuse. 
The  object  of  habeas  corpus  ad  subjiciendum  et  recipiendum,  or 
simply  habeas  corpus  as  now  designated,  was  and  is  to  procure 
liberation  from  illegal  imprisonment.  It  directs  the  person  de- 
taining another  in  confinement  to  produce  the  body  of  the  person 
detained,  together  with  the  day  and  cause  of  his  detention,  to  sub- 
mit to  and  receive  whatsoever  the  court  or  judge  awarding  the 
writ  may  consider  in  that  behalf.  "  Employed  to  vindicate  the 
right  of  personal  liberty  by  whatever  power  infringed,  it  became 
inseparably  associated  with  that  right,  and  in  proportion  as  the 
right  was  valued,  so  was  the  writ  by  which  it  was  defended.  It 
was  its  grateful  office  which  commended  this  species  of  the  writ  to 
the  favorable  regard  of  the  people,*and  finally  dignified  it  as  '  the 
writ  of  habeas  corpus.*  "  2 

§  1154.   Early  Origin  of  the  Writ. — While  Magna  Charta  em- 
.  bodied  the  first  royal  recognition  of  the  right  of  the  subject  to  avail 

1  Bonnett  v.  Bonnett,  61  Iowa,  199. 
*  Hard  on  "  Habeas  Corpus,"  130. 
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himself  of  the  benefits  of  the  writ  of  habeas  corpus,  there  is  little 
doubt  of  its  having  been  resorted  to  at  an  earlier  period.  "  The  writ 
of  habeas  corpus/9  says  one  the  result  of  whose  researches  are  valu- 
able, "  is  found  in  operation  at  a  remote  period  of  the  English  law. 
The  earliest  reign  in  which  I  have  been  able  to  trace  its  frequent 
appearance  is  that  of  Henry  YI.  At  that  period  it  seems  to  have 
been  familiar  to  and  well  understood  by  the  judges.  After  this 
period  the  existence  of  the  writ  of  habeas  corpus  is  distinctly  ob- 
served, and  its  progress  can  be  effectually  traced.  But  before  the 
reign  of  Henry  VI.  I  find  myself  obscured  by  a  cloud.  In  the 
Year  Book,  48  Ed.  III.  22,  there  is  a  case  upon  this  writ,  or  as  it 
was  then  called,  habeas  corpus  cum  causa" l  The  research  for  a 
higher  origin  than  the  time  of  Henry  VI.  is  unnecessary.  The 
investigation  may  answer  antiquarians ;  it  cannot  materially  assist 
a  constitutional  lawyer.  The  earliest  precedents  of  its  uses  against 
the  crown  were  recorded  during  the  reign  of  Henry  VII.  and  it  did 
not  become  an  admitted  constitutional  remedy  until  the  time  of 
Charles  I.  But  even  earlier  than  the  reign  of  Henry  VII.  there 
are  evidences  of  its  having  been  used  as  a  means  of  release  from 
private  restraint.  Although  the  writ  originated  in  the  common 
law  of  England,  and  has  ever  been  most  efficacious  as  a  remedy  for 
the  wrong  against  which  it  is  directed  in  common  law  systems  de- 
rivable from  England,  yet  a  corresponding  process  may  be  found  in 
the  laws  of  other  countries,  the  principles  of  whose  jurisprudence 
in  nowise  owe  their  source  to  England.2 

§  1155.  Essential  for  the  Preservation  of  Liberty.  —  But  the  writ 
of  habeas  corpus  in  England  and  America  has  not  only  been  ren- 
dered a  more  complete  and  efficacious  remedy  for  illegal  imprison- 
ment in  all  cases  than  any  similar  process  in  any  other  country,  but 
it  has  also  been  raised  to  the  importance  and  clothed  with  the  power 
of  a  political  principle,  so  that  while,  and  because,  it  is  an  invaluable 
and  incomparable  protection  for  personal  liberty,  it  is  also  in  turn 
protected  by  the  highest  power  in  the  state,  constitutional  and  legis- 
lative, as  a  cherished  popular  right  and  safeguard  of  civil  liberty.8 
But  the  writ  of  habeas  corpus  was  frequently  resorted  to  as  a  con- 
stitutional remedy  prior  to  any  legislative  enactments  on  the  sub- 

1  Hill's  Report  Canadian  Prisoners'  Case,  6. 

*  For  an  account  of  the  de  homine  libero  exhibendo  of  the  civil  law,  see  Dig. 
43,  tit.  29;  Spanish  "  manifestation,"  see  Uallam's  Mid.  Ages,  222. 

*  Hurd  on  "  Habeas  Corpus,"  131, 132. 
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ject,  being  considered  a  part  of  the  inheritance  of  every  freeman, 
and  as  such  greatly  prized  as  the  only  surviving  common  law  writ 
to  relieve  against  illegal  imprisonment.  It  at  length  became  the 
subject  of  great  abuses  by  reason  of  delays  in  many  cases  equiva- 
lent to  denial  on  the  part  of  the  courts.  An  important  step  was 
taken  toward  remedying  these  defects  by  the  statute  of  31  Gar.  I. 
c.  10,  §  8,  wherein  it  was  provided  that  if  any  person  be  committed 
by  the  King  himself  in  person,  or  by  his  privy  council,  or  by  any 
of  the  members  thereof,  he  shall  have  granted  unto  him  without 
any  delay,  upon  any  pretence  whatsoever,  a  writ  of  habeas  corpus 
upon  demand  or  motion  made  to  the  court  of  King's  Bench  or  com- 
mon pleas ;  who  shall  thereupon,  within  three  court  days  after  the 
return  is  made,  examine  and  determine  the  legality  of  the  commit- 
ment, and  do  what  to  justice  shall  appertain  in  delivering,  bailing, 
or  remanding  such  prisoners.  Besides  the  dilatory  abuses  just 
noticed,  there  were  others  no  less  grievous.  "  Other  abuses  had 
also  crept  into  daily  practice,  which  had  in  some  measure  defeated 
the  benefit  of  this  great  constitutional  remedy.  The  party  impris- 
oning was  at  liberty  to  delay  his  obedience  to  the  first  writ,  and 
might  wait  until  a  second  and  third,  called  an  alias  and  a  pluries, 
were  issued  before  he  produced  the  party ;  and  many  other  vexa- 
tious shifts  were  practised  to  detain  state  prisoners  in  custody."  * 
§  1156.  Parliamentary  Reforms.  —  These  formed  the  subject  of 
agitation  and  efforts  to  bring  about  statutory  reforms  in  Parlia- 
ment, beginning  in  1668 ;  but  nothing  substantial  was  accomplished 
until  1679,  when  the  celebrated  habeas  corpus  act  of  31  Gar.  II., 
after  which  most  of  the  subsequent  legislation,  constitutional  and 
other  kinds,  is  modelled.  The  immediate  incitement  to  the  passage 
of  the  habeas  corpus  act  of  1679  was  the  imprisonment  and  op- 
pression of  one  Jenks,  an  obscure  individual.  His  case  was  this : 
He  was  a  citizen  of  London,  on  the  popular  or  factious  side.  Hav- 
ing been  committed  by  the  King  in  council  for  a  mutinous  speech 
in  Guildhall,  the  justices  at  quarter  sessions  refused  to  admit  him 
to  bail,  on  pretence  that  he  had  been  committed  by  a  superior 
court ;  or  to  try  him,  because  he  was  not  entered  in  the  calendar 
of  prisoners.  The  chancellor,  on  application  for  a  habeas  corpus, 
declined  to  issue  it  during  the  vacation ;  and  the  Chief-Justice  of 
the  King's  Bench,  to  whom,  in  the  next  place,  the  friends  of  Jenks 
had  recourse,  made  so  many  difficulties  that  he  lay  in  prison  for 

1  8  Bl.  Com.  135. 


934  HABEAS  CORPUS.  [PAET  IL 

several  weeks.  This  statute  did  not  confer  upon  Englishmen  any 
rights  they  were  not  previously  entitled  to,  as  such,  to  enjoy.  The 
statute  only  gave  formal  and  authoritative  expression  to  rights 
which,  though  often  denied,  had  been  nearly  as  often,  yet  reluc- 
tantly recognized  by  the  courts. 

§  1157.   Right  to  the  Writ  existed  prior  to  Parliamentary  Enact- 
ment —  Statute  of  1679.  —  "  It  is  a  very  common  mistake,"  says  an 
able  writer  on  English  constitutional  law,  "  and  that  not  only 
among  foreigners  but  many  from  whom  some  knowledge  of  our 
constitutional  laws  might  be  expected,  to  suppose  that  this  statute 
of  Charles  II.  enlarged  in  a  great  degree  our  liberties,  and  forms 
a  sort  of  epoch  in  our  history.     But  though  a  very  beneficial 
enactment,  and  eminently  remedial  in  many  cases  of  illegal  im- 
prisonment, it  introduced  no  new  principle,  nor  conferred  any 
right  upon  the  subject.    From  the  earliest  records  of  the  English 
law  no  freeman  could  be  detained  in  prison  except  upon  a  crimi- 
nal charge  or  conviction,  or  for  a  civil  debt.    In  the  former  case 
it  was  always  in  his  power  to  demand  of  the  court  of  the  King's 
Bench  a  writ  of  habeas  corpus  ad  subjiciendum,  directed  to  the 
person  detaining  him  in  custody,  by  which  he  was  enjoined  to 
bring  up  the  body  of  the  prisoner,  with  the  warrant  of  commit- 
ment, that  the  court  might  judge  of  its  sufficiency  and  remand  the 
party,  admit  him  to  bail,  or  discharge  him,  according  to  the  nature 
of  the  charge.     This  writ  issued  of  right,  and  could  not  be  refused 
by  the  court.     It  was  not  to  bestow  an  immunity  from  arbitrary 
imprisonment,  which  is  abundantly  provided  in  Magna  Gharta  (if 
indeed  it  is  not  much  more  ancient),  that  the  statute  of  Charles  II. 
was  enacted,  but  to  cut  off  the  abuses  by  which  the  government's 
lust  of  power,  and  the  servile  subtlety  of  crown  lawyers,  had  im- 
paired so  fundamental  a  privilege.    There  had  been  some  doubts 
whether  the  court  of  common  pleas  could  issue  this  writ ;  and  the 
court  of  exchequer  seems  never  to  have  done  so.    It  was  also  a 
question,  and  one  of  more  importance,  as  we  have  seen  in  the  case 
of  Jenks,  whether  a  single  judge  of  the  court  of  King's  Bench  could 
issue  it  during  the  vacation.    The  statute  therefore  enacts  that 
where  any  person,  other  than  persons  convicted,  or  in  execution 
upon   legal  process,  stands  committed  for  any  crime  except  for 
treason  or  felony,  plainly  expressed  in  the  warrant  of  commit- 
ment, he  may  during  vacation  complain  to  the  chancellor  or  any  of 
the  twelve  judges  ;  who,  upon  sight  of  a  copy  of  the  warrant,  or  an 
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affidavit  that  a  copy  is  denied,  shall  award  a  habeas  corpus,  di- 
rected to  the  officer  in  whose  custody  the  party  shall  be,  command- 
ing him  to  bring  up  the  body  of  his  prisoner  within  a  time  limited 
according  to  the  distance,  but  in  no  case  exceeding  twenty  days, 
who  shall  discharge  the  party  from  imprisonment,  taking  surety 
for  his  appearance  in  the  court  wherein  his  offence  is  cognizable. 
A  gaoler  refusing  a  copy  of  the  warrant  of  commitment,  or  not 
obeying  the  writ,  is  subjected  to  a  penalty  of  £100  ;  and  even  the 
judge  denying  a  habeas  corpus,  when  required,  according  to  this 
act  is  made  liable  to  a  penalty  of  £500,  at  the  suit  of  the  injured 
party.  The  court  of  King's  Bencli  had  already  been  accustomed  to 
send  out  their  writ  of  habeas  corpus  into  all  places  of  peculiar  and 
privileged  jurisdiction,  where  this  ordinary  process  does  not  run, 
and  even  to  the  island  of  Jersey,  beyond  the  strict  limits  of  the 
kingdom  of  England  ;  and  this  power,  which  might  admit  of  some 
question,  is  sanctioned  by  a  declaratory  clause  of  the  present  stat- 
ute. Another  section  enacts  that  "  no  subject  of  this  realm,  that 
now  is  or  hereafter  shall  be  an  inhabitant  or  resident  of  this  king- 
dom of  England,  dominion  of  Wales,  or  town  of  Berwick-upon- 
Tweed,  shall  be  sent  prisoner  into  Scotland,  Ireland,  Jersey, 
Guernsey,  Tangier,  or  into  parts,  garrisons,  islands,  or  places 
beyond  the  seas,  which  are,  or  at  any  time  hereafter  shall  be, 
within  or  without  the  dominions  of  His  Majesty,  his  heirs  or  suc- 
cessors, under  penalties  of  the  heaviest  nature,  short  of  death, 
which  the  law  then  knew,  and  an  incapacity  of  receiving  the 
King's  pardon.  The  great  rank  of  those  who  were  likely  to  offend 
against  this  part  of  the  statute  was  doubtless  the  cause  of  this  un- 
usual severity.  But  as  it  might  still  be  practicable  to  evade  these 
remedial  provisions  by  expressing  some  matter  of  treason  or  fel- 
ony in  the  warrant  of  commitment,  the  judges  not  being  empow- 
ered to  inquire  into  the  truth  of  the  facts  stated  in  it,  a  further 
security  against  any  protracted  detention  of  an  innocent  man  is 
afforded  by  a  provision  of  great  importance :  that  every  person 
committed  for  treason  or  felony,  plainly  and  specially  expressed 
in  the  warrant,  may,  unless  he  shall  be  indicted  in  the  next  term, 
or  at  the  next  sessions  of  general  gaol  delivery  after  his  commit- 
ment, be,  on  prayer  to  the  court,  released  on  bail,  unless  it  shall 
appear  that  the  crown's  witnesses  could  not  be  produced  at  that 
time ;  and  if  he  shall  not  be  indicted  and  tried  in  the  second  term 
or  sessions  of  gaol  delivery,  he  shall  be  discharged.    The  reme- 
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dies  of  the  habeas  corpus  act  are  so  effectual  that  no  man  can  pos- 
sibly endure  any  long  imprisonment  on  a  criminal  charge ;  nor 
would  any  minister  venture  to  exercise  a  sort  of  oppression  so 
dangerous  to  himself.     But  it  should  be  observed  that,  as  the  stat- 
ute is  only  applicable  to  cases  of  commitment  on  such  charge, 
every  other  species  of  restraint  on  personal  liberty  is  left  to  the 
ordinary  remedy  as  it  subsisted  before  this  enactment.    Thus  a 
party  detained  without  any  warrant  must  sue  out  his  habeas  cor- 
pus at  common  law ;  and  this  is  at  present  the  more  usual  occur- 
rence.    But  the  judges  of  the  King's  Bench,  since  the  statute,  have 
been  accustomed  to  issue  this  writ  during  the  vacation,  in  all  cases 
whatsoever.    A  sensible  difficulty  has,  however,  been  sometimes 
felt  from  their  incompetency  to  judge  of  the  truth  of  a  return 
made  to  a  writ.    For  though  in  cases  within  the  statute  the  pris- 
oner may  always  look  to  his  legal  discharge  at  the  next  sessions  of 
gaol  delivery,  the  same  redress  might  not  always  be  obtained  when 
he  is  not  in  custody  of  a  common  gaoler.     If  the  person  therefore 
who  detains  any  one  in  custody  should  think  fit  to  make  a  return 
to  the  writ  of  habeas  corpus,  alleging  matter  sufficient  to  justify 
the  party's  restraint,  yet  false  in  fact,  there  would  be  no  means, 
at  least  by  this  summary  process,  of  obtaining  relief.    An  attempt 
was  made  in  1757,  after  an  examination  of  the  judges  by  the 
House  of  Lords  as  to  the  extent  and  efficiency  of  the  habeas  cor- 
pus at  common  law,  to  render  their  jurisdiction  more  remedial.    It 
failed,  however,  for  the  time,  of  success ;  but  a. statute  has  recently 
been  enacted  which  not  only  extends  the  power  of  issuing  the  writ 
during  vacation,  in  cases  not  within  the  act  of  Charles  II.,  to  all 
the  judges,  but  enables  the  judge  before  whom  the  writ  is  re- 
turned to  inquire  into  the  truth  of  the  facts  alleged  therein,  and 
in  case  they  shall  seem  to  him  doubtful,  to  release  the  party  in 
custody,  on  giving  surety  to  appear  in  the  court  to  which  such 
judge  shall  belong,  on  some  day  in  the  ensuing  term,  when  the 
court  may  examine  by  affidavit  into  the  truth  of  the  facts  alleged 
in  the  return,  and  either  remand  or  discharge  the  party,  according 
to  their  discretion.    It  is  also  declared  that  a  writ  of  habeas  cor- 
pus shall  run  to  any  harbor  or  road  on  the  coast  of  England, 
though  out  of  the  body  of  any  county ;  in  order,  I  presume,  to 
obviate  doubts   as  to  the  effects  of  this  remedy  in  a  kind  of 
illegal  detention,  more  likely  perhaps  than  any  other  to  occur 
in  modern  times  on  board  of  vessels  upon  the  coast.     Except 
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in  a  few  of  this  description,  it  is  very  rare  for  a  habeas  corpus  to 
be  required  in  any  case  where  the  government  has  an  interest" 1 

§  1158.  Use  of  the  Writ  in  the  Colonies.  —  One  of  the  earliest 
cases  occurring  in  the  colonies  in  which  the  right  of  resorting  to 
the  writ  was  clearly  recognized  was  that  of  Makemie  and  Hamp- 
ton in  New  York.  Francis  Makemie  and  John  Hampton,  two 
Presbyterian  ministers,  had  been  arrested  on  a  warrant  of  Gover- 
nor Cornbury  for  preaching  without  license.  They  refused  to 
give  bond  and  security  that  they  would  offend  no  more,  where- 
upon they  were  committed  to  prison  under  the  governor's  war- 
rant.2 A  writ  of  habeas  corpus  was  granted  upon  application  to 
Chief-Justice  Mompesson,  who  held  the  mittimus  fatally  defective 
in  not  specifying  any  offence.  Before  the  writ  could  be  served,  a 
new  mittimus  containing  a  statement  of  the  offence  charged  was 
furnished  the  sheriff,  upon  which  the  prisoners  were  admitted  to 
bail.  Subsequently  Makemie  was  indicted,  but  was  acquitted  upon 
his  trial.  Many  other  cases  would  doubtless  be  discovered  upon 
search  among  the  early  colonial  records,  and  the  fact  established 
that  habeas  corpus  was  a  familiar  remedy  on  American  soil  prior 
to  constitutions.  The  long  discussions  leading  up  to  the  adoption 
of  provisions  in  the  Federal  Constitution,  as  set  forth  in  Elliot's 
Debates  are  instructive  and  interesting.  In  the  same  work  will 
be  found  debates  in  the  various  states  concerning  this  feature  of 
the  constitution  when  before  their  respective  legislatures  and 
committees  for  adoption  or  rejection. 

§  1159.  Recognised  in  the  Federal  and  State  Constitutions.  — 
The  long  cherished  and  invaluable  principles  of  civil  liberty  estab- 
lished after  many  long  and  doubtful  struggles  in  England,  and 
afterwards  jealously  guarded  by  the  colonists,  found  expression  in 
the  Federal  Constitution,  which  contains  a  guarantee  against  depri- 
vation of  the  citizen  of  the  benefits  of  the  writ  of  habeas  corpus  by 
the  Federal  government.  After  defining  the  inalienable  rights  of 
the  citizen,8  it  provides  that  "  the  privilege  of  the  writ  of  habeas 

>  2  Hallam's  Const.  Hist.  177-180. 

*  Force's  Hist.  Tracts,  Part  IV.  The  warrant  read  thus:  "  You  are  hereby 
required  and  commanded  to  take  into  your  custody  the  bodies  of  Francis  Make- 
mie and  John  Hampton,  and  them  safely  keep  till  further  orders ;  and  for  so 
doing  this  shall  be  your  warrant. 

Given  under  my  hand  and  seal  this  23d  day  of  January,  1706. 

SL.  S.]  Cornbury. 

Ibenezer  Wilson,  High  Sheriff  of  New  York." 

»  Art.  IV.  V.  VI.  VHI. 
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corpus  shall  not  be  suspended  unless  when  in  cases  of  rebellion 
or  invasion  the  public  safety  may  require  it." l  This  provision, 
as  well  as  those  declaratory  of  essential  rights  of  citizenship,  is 
found  in  the  constitutions  of  most  of  the  states,  being  varied  or 
enlarged  in  most  cases,  through  an  excess  of  caution,  lest  some 
means  of  evading  the  fundamental  principle  underlying  all  such 
provisions  might  be  found  under  some  pretext  by  those  for  the 
time  intrusted  with  powers.2 

§  1160.  Suspension  of  the  Writ.  —  The  power  to  suspend  the 
privileges  of  the  writ  is  by  the  Federal  Constitution  and  those  of 
many  of  the  states  confined  to  occasions  when  the  public  safety  is 
endangered  by  invasion  or  rebellion,  and  constructively  to  offences 
endangering  the  public  safety.  The  writ  has  never  been  but 
twice  suspended,  not  counting  suspensions  in  the  seceding  states 
after  secession  ;  once  by  the  President  during  the  Civil  War,  and 
once  by  act  of  a  state  legislature.8  The  latter  instance  occurred 
during  Shays's  Rebellion  in  Massachusetts,  the  suspension  lasting 
from  November,  1786,  to  July,  1787.4  It  is  competent  to  Con- 
gress to  pass  a  law  authorizing  the  President  to  suspend  the 
privilege  of  the  writ ;  and  this  power  extends  to  enable  them  to 
pass  laws  indemnifying  or  protecting  officers  against  actions  for 
arrests  previously  made.  But  the  President  has  no  authority  to 
suspend  the  writ  except  as  authorized  and  directed  by  Congress.5 

i  Art.  I.,  §  9,  subd.  2. 

8  History  of.  the  adoption  of  habeas  corpus  into  the  law  of  Louisiana;  and 
the  scope  and  extent  of  the  remedy,  — explained.  State  ».  Fenderson,  28  La. 
An.  82.     See  State  v.  Thompson,  Id.  187;  State  t;.  Fenderson,  Id.  828. 

*  The  "  privilege  "  of  the  writ  of  habeas  corpus  is  secured  by  our  national 
and  state  constitutions  to  every  citizen.  It  can  only  be  suspended  or  with- 
held in  cases  of  rebellion  or  invasion,  when  the  public  safety  may  require  it. 
Ex  parte  Collier,  6  Ohio  St.  55. 

*  Minot,  64,  69. 

*  McCall  v.  McDowell,  1  Abb.  (U.  S.)  212;  Ex  parte  Benedict,  4  West  L. 

Month,  449;  Ex  parte  McQuillon,  3  West  L.  Month,  440;  9  Pittsb.  Leg.  Law, 
29;  Ex  parte  Merry  man,  Taney,  246;  Re  Kemp,  16  Wis.  859.  See  Ex  parte 
Field,  5  Blatchf.  63.  The  proclamation  of  the  President,  made  September  15, 
1863,  suspending  the  writ  of  habeas  corpus,  was  valid,  and  operated  to  require 
the  court  to  discontinue  proceedings  upon  writs  previously  issued,  but  moved 
for  hearing  afterwards.  Matter  of  Dunn,  25  How.  Pr.  467.  The  language  of 
the  act  of  Congress  suspending  the  writ  of  habeas  corpus  held  applicable  to  the 
case  of  a  person  detained  by  the  military  authorities,  as  a  volunteer  in  the 
service  of  the  United  States.  Re  Oliver,  17  Wis.  681.  But  a  soldier  illegally 
enlisted,  and  not  charged  with  any  offence  against  the  government,  cannot  be 
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Section  8  of  Art.  1  of  the  Constitution  of  the  United  States  contains 
a  delegation  to  Congress  of  power  to  suspend  the  writ.1  But  orders 
issued  by  the  War  Department  cannot  be  regarded  as  suspending 
the  writ  of  habeas  corpus ;  hence  an  order  from  a  subordinate  in 
the  War  Department  to  a  marshal  of  the  United  States  who  holds 
in  custody  a  person  arrested  by  him  under  such  orders,  instructing 
him  not  to  produce  such  person  before  a  court  of  the  United 
States  under  a  writ  of  habeas  corpus  issued  by  it  to  the  marshal, 
is  no  justification  for  disobeying  the  writ ;  the  marshal  is  punish- 
able as  for  a  contempt  for  such  disobedience.2  Suspension  of  the 
privilege  of  the  writ  does  not  suspend  the  writ  itself.  It  issues 
as  a  matter  of  course,  and  on  its  return  the  court  decides  whether 
the  applicant  is  denied  the  right  of  proceeding  any  further.8  And 
neither  the  President  jior  the  Congress  of  the  United  States  can 
suspend  the  issue  of  the  writ  of  habeas  corpus  by  a  state  court.4 
The  act  of  tljp  Confederate  Congress  suspending  the  writ  of  habeas 
corpus  was  held  applicable,  constitutionally,  only  to  cases  where 
the  person  seeking  the  writ  stood  committed  for  crime.6 

§  1161.  Character  of  the  Proceeding. — The  true  nature  of  a  pro- 
ceeding by  habeas  corpus,  whether  civil  or  criminal,  should  be 
determined  by  its  object,  which  is  not  to  punish,  but  to  give  relief 
from  a  civil  wrong.6  It  is  the  remedy  which  the  law  gives  for  the 
enforcement  of  the  civil  right  of  personal  liberty.  Resort  to  it  is 
had  in  criminal  cases  ;  but  the  judicial  proceeding  under  it  is  not 
to  inquire  into  the  criminal  act  complained  of,  but  into  the  right 
to  liberty  notwithstanding  that  act.     It  is  a  civil  proceeding  over 

held  against  a  writ  of  habeas  corpus,  under  the  provisions  of  the  Act  of  Congress 
of  March  3, 1863,  suspending  that  writ  in  certain  cases.  People  v.  Gaul,  44 
Barb.  (N.  Y.)  98. 

1  Warren  o.  Paul,  22  Ind.  276. 

*  Ex  parte  Field,  5  Blatchf .  63.  The  effect  of  the  suspension  of  the  writ,  — 
considered.     Re  Fagan,  2  Sprague,  01. 

*  Ex  parte  Milligan,  4  Wall.  2.  The  provision  of  the  United  States  Con- 
stitution against  the  suspension  of  the  writ  of  habeas  corpus  applies  to  the 
absolute  denial  of  the  writ  only,  and  has  no  reference  to  the  delay  involved  in 
a  review  by  a  higher  court  of  the  judgment  of  a  lower  one  upon  the  writ. 
Macready  v.  Wilcox,  33  Conn.  321. 

4  Griffen  v.  Wilcox,  21  Ind.  370. 

*  Matter  of  Cain,  1  Wins.  (N.  C.)  L.  141.  In  the  same  case  a  writ  of 
habeas  corpus  was  held  properly  granted  for  the  relief  of  persons  unlawfully 
detained  as  conscripts,  notwithstanding  the  act  of  the  Confederate  Congress 
suspending  the  writ  in  certain  cases. 

*  See  Kline  v.  Kline,  57  Iowa,  386. 
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which,  where  there  has  been  no  final  judgment  in  the  circuit 
court,  the  United  States  Supreme  Court  has  no  appellate  jurisdic- 
tion.1 Nevertheless  it  is  not  a  civil  action  .within  the  meaning  of 
a  section  of  a  code  authorizing  a  change  of  venue  of  any  civil 
action.2  And  it  was  held  that  a  habeas  corpus  proceeding  brought 
by  one  committed  by  a  magistrate  upon  examination  upon  a 
criminal  charge  was  a  criminal  case,  not  a  civil  one,  where  such 
proceeding  was  in  effect  an  appeal  from  the  decision  of  the 
magistrate.8 

1  Ex  parte  Tom  Tong,  108  U.  S.  556.     See  Ex  parte  Watkina,  3  Pet.  123. 

*  Garner  v.  Gordon,  41  Ind.  92. 

*  Gleason  v.  McPherson  County  Comm'rs,  30  Lan.  53. 
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§  1172.  Doctrine  of  the  Neagle  Case. 
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Jurisdiction    conferred    by    Con- 

1178. Proper   Bounds  of  Jurisdiction  of 

gress. 
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der  Unconstitutional  Statute. 
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bers. 

Military  Authority. 
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1183.  Exclusive  Federal  Jurisdiction. 

§  1162.  Effect  of  Constitutional  Clause.  —  The  brief  provision  in 
the  Federal  Constitution  on  the  subject  of  habeas  corpus  is  simply 
declaratory  of  right  and  prohibitory  of  the  exercise,  or  rather  of 
abuse,  of  power.  It  confers  no  jurisdiction  upon  any  court.  It 
is  accepted  and  well-established  doctrine  that  the  United  States 
courts  do  not  owe  their  origin  in  any  sense  to,  or  derive  any  por- 
tion of  their  jurisdiction  from,  the  common  law,  but  are  created  by 
and  derive  their  powers  from  Congress,  which  by  the  Constitution 
is  vested  with  exclusive  power  to  establish  such  courts  and  define 
their  jurisdiction. 

§  1163.  Jurisdiction  oonf  erred  by  Congress. — Under  this  power 
with  respect  to  the  writ  of  habeas  corpus,  Congress  enacted  as  part 
of  the  Judiciary  Act  of  1789  "  that  all  the  before-mentioned  courts 
of  the  United  States  [referring  to  the  supreme,  circuit,  and  dis- 
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trict  courts]  shall  have  power  to  issue  writs  of  scire  facias,  habeas 
corpus,  and  all  other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  principles  and  usages  of  law ;  and 
that  either  of  the  justices  of  the  Supreme  Court,  as  well  as  judges 
of  the  district  courts,  shall  have  power  to  grant  writs  of  habeas 
corpus  for  the  purpose  of  an  inquiry  into  the  cause  of  commitment ; 
Provided,  that  writs  of  habeas  corpus  shall  in  no  case  extend  to 
prisoners  in  jail,  unless  where  they  are  in  custody  under,  or  by 
color  of,  the  authority  of  the  United  States,  or  are  committed  for 
trial  before  some  court  of  the  same,  or  are  necessary  to  be  brought 
into  court  to  testify."  Without  this  or  an  equivalent  statutory 
provision  of  efficient  means  by  which  the  constitutional  privilege 
should  receive  life  and  activity,  the  privilege  would  itself  be  of  no 
value,  though  no  legislative  or  other  governmental  destruction  or 
impairment  of  it  be  attempted.1  The  Act  of  Feb.  5, 1867,  entitled, 
"  An  Act  to  amend  an  Act  to  establish  the  judicial  courts  of  the 
United  States  approved  Sept.  24, 1789,"  contains  the  most  impor- 
tant existing  Federal  legislation  on  the  subject  of  the  jurisdiction 
of  Federal  courts  in  habeas  corpus.  By  section  1  of  the  act 2  it  is 
provided  that  "the  several  courts  of  the  United  States,  and  the 
several  justices  and  judges  of  such  courts,  within  their  respective 
jurisdictions,  in  addition  to  the  authority  already  conferred  bylaw, 
shall  have  power  to  grant  writs  of  habeas  corpus  in  all  cases  where 
any  person  may  be  restrained  of  his  or  her  liberty  in  violation  of 
the  Constitution,  or  of  any  treaty  or  law  of  the  United  States,  and 
it  shall  be  lawful  for  such  person  so  restrained  of  his  or  her  lib- 
erty to  apply  to  either  of  said  justices  or  judges  for  a  writ  of 
habeas  corpus,  which  application  shall  be  in  writing,  and  verified 
by  affidavit,  and  shall  set  forth  the  facts  concerning  the  detention 
of  the  party  applying,  in  whose  custody  he  or  she  is  detained,  and 
by  virtue  of  what  claim  or  authority,  if  known ;  and  the  said  jus- 
tice or  judge  to  whom  such  application  shall  be  made  shall  forth- 
with award  a  writ  of  habeas  corpus,  unless  it  shall  appear  from 
the  petition  itself  that  the  party  is  not  deprived  of  his  or  her  lib- 
erty in  contravention  of  the  Constitution  or  laws  of  the  United 
States."  The  same  section  makes  provision  as  to  directing  the 
writ,  making  return,  and  the  hearing,  and  imposes  penalties  for  re- 

1  Ex  parte  Bollman,  4  C ranch,  75. 
1  Vol.  XIV.  St  at  L.  385. 
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fusing  obedience  to  it,  and  for  failure  to  make  return  or  making 
false  return.  The  concluding  portion  of  the  section,  providing  for 
appeals  from  the  decision  of  the  circuit  court  to  the  Supreme  Court 
of  the  United  States,  was  repealed  by  Act  of  March  27, 1868,  but 
revived  and  re-enacted  in  1885.  No  law  of  the  United  States  pre- 
scribed the  cases  in  which  this  great  writ  shall  be  issued,  or  the 
power  of  the  court  over  the  party  brought  up  by  it.  The  term 
used  in  the  Constitution  is  well  understood,  and  the  judicial  act 
authorizes  the  courts  of  the  United  States,  and  the  judges  thereof, 
to  issue  the  writ  "  for  the  purpose  of  inquiring  into  the  cause  of 
commitment." l 

1  Ex  parte  Watkins,  3  Peters,  201.  In  Ex  parte  Yerger,  8  Wall.  101,  the 
Supreme  Court  said:  "  As  limited  by  the  Act  of  1789,  it "  (the  judicial  power 
of  the  United  States)  "  did  not  extend  to  cases  of  imprisonment,  after  con- 
viction, under  sentences  of  competent  tribunals,  nor  to  prisoners  in  jail  unless 
in  custody  under  or  by  color  of  the  authority  of  the  United  States,  or  com- 
mitted for  trial  before  some  court  of  the  United  States,  or  required  to  be  brought 
into  some  court  to  testify.  But  this  limitation  has  been  gradually  narrowed 
and  the  benefits  of  the  writ  have  been  extended,  first  in  1833,  to  prisoners 
confined  under  any  authority,  whether  state  or  national,  for  any  act  done  or 
omitted  in  pursuance  of  a  law  of  the  United  States,  or  of  any  order,  process, 
or  decree  of  any  judge  or  court  of  the  United  States;  then  in  1842,  to  prison, 
ers  being  subjects  or  citizeus  of  foreign  states,  in  custody  under  national  oi 
state  authority  for  acts  done  or  omitted  by  or  under  color  of  foreign  authority, 
and  alleged  to  be  valid  under  the  laws  of  nations;  and  finally,  in  1867,  to  all 
cases  where  any  person  may  be  restrained  of  liberty  in  violation  of  the  Con- 
stitution  or  of  any  treaty  or  law  of  the  United  States."  In  Ex  parte  Everts, 
a  syllabus  of  which  will  be  found  in  the  index  to  the  7  Am.  Law  Reg.  p.  786,  the 
following  points  were  decided:  —  "  The  first  clause  of  the  14th  section  of  the. 
Judiciary  Act  of  1789  does  not  authorize  the  United  States  courts  to  issue  a 
habeas  corpus,  unless  it  is  necessary  in  aid  of  jurisdiction  in  a  case  or  proceed- 
ing pending  therein.  Accordingly  the  writ  was  refused  by  a  court  of  the 
United  States,  where  a  father  claimed  the  custody  of  an  infant  child,  on  the 
ground  that  the  writ  was  not  ancillary  to  the  jurisdiction  of  the  court  under 
the  above  cited  section  of  the  Act  of  1789.  But  in  Bennett  v.  Bennett,  1  Deady, 
300,  it  was  held:  * Where  one  person  claims  the  legal  right  to  have  the  custody 
of  an  infant  child,  and  that  right  is  denied  by  another,  if  the  parties  should  be 
citizens  of  different  states  it  is  a  controversy  within  the  judicial  power  of  the 
United  States  to  hear  and  determine  by  the  writ  of  habeas  corpus.*  Section  14 
of  the  Judiciary  Act  which  authorizes  the  courts  of  the  United  States  to  issue 
writs  of  habeas  corpus  is  not  restrained  in  its  operations  by  the  proviso  thereto, 
except  in  the  case  of  prisoners  in  jail  under  or  by  color  of  the  authority  of  a 
state  of  the  United  States,  in  which  case  the  writ  can  only  issue  to  bring 
the  prisoner  into  court  to  testify."  In  United  States  v.  Green,  3  Mason,  482, 
the  court  said:  "  A  procedure  by  habeas  corpus  can  in  no  legal  sense  be  re- 
garded as  a  suit  or  controversy  between  different  parties.  It  is  an  inquisition 
by  the  government,  at  the  suggestion  and  instance  of  an  individual  most 
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§  1164.  Jurisdiction  of  Supreme  Court.  —  Except  where  the  case 
affects  an  ambassador,  other  public  minister,  or  a  consul,  or  where 
a  state  is  a  party,  the  United  States  Supreme  Court  can  only  issue 
a  writ  of  habeas  corpus  under  its  appellate  jurisdiction.1  Thus,  it 
was  held  the  Supreme  Court  had  no  jurisdiction  of  an  application 
for  the  writ,  for  the  purpose  of  an  inquiry  into  the  legality  of 
the  detention  of  the  prisoner,  a  subject  of  China,  by  the  chief  of 
police  of  San  Francisco,  upon  a  warrant  of  a  police  judge  thereof, 
under  a  local  ordinance  claimed  to  be  in  violation  of  the  Constitu- 
tion and  of  a  treaty  of  the  United  States.2  Nor  will  the  Supreme 
Court  grant  habeas  corpus  in  favor  of  a  person  who  has  been 
committed  for  a  contempt  by  a  court  of  competent  jurisdiction. 
The  laws  of  the  United  States  have  not  given  the  court  appellate 
jurisdiction  in  criminal  cases,  and  it  has  no  authority  to  exercise 
it  indirectly.  There  is  no  distinction  between  such  a  case  and 
an  application  for  the  writ,  after  judgment  on  an  indictment  for  an 
offence.  When  a  party  is  committed  for  contempt  the  adjudica- 
tion of  the  court  is  conviction,  and  the  commitment  in  conse- 
quence thereof  is  execution.    Nor  could  the  court,  if  a  writ  were 

probably,  but  still  in  the  name  and  capacity  of  the  sovereign.  Jurisdiction 
in  habeas  corpus  is  In  its  nature  appellate,  and  therefore  belongs  to  the  Supreme 
Court.  The  question  brought  forward  on  a  habeas  corpus,  where  the  commit- 
ment is  under  legal  process,  is  always  distinct  from  that  which  is  involved  in 
the  cause  itself.  The  question  whether  the  individual  shall  be  imprisoned  is 
always  distinct  from  the  question  whether  he  shall  be  convicted  or  acquitted 
of  the  charge  on  which  he  is  to  be  tried,  and  therefore  these  questions  are  sepa- 
rated, and  may  be  decided  in  different  courts.  The  decision  that  the  individual 
shall  be  imprisoned  must  always  precede  the  application  for  a  writ  of  habeas 
corpus,  and  this  writ  must  always  be  for  the  purpose  of  revising  that  decision, 
and  therefore  appellate  in  its  nature."    Citing  Ex  parte  Bollman,  4  Cranch,  75. 

1  Ex  parte  Hung  Hang,  108  U.  S.  552;  Ex  parte  Barry,  2  How.  (U.  S.)  65; 
Ex  parte  Yerger,  8  Wall.  (U.  S.)  85;  Ex  parte  Wilson,  114  U.  S.  417;  B.C.  4  Am. 
Crim.  Rep.  283-,  Ex  parte  Virginia,  100  U.  S.  339;  Ex  parte  Lange,  18  Wall. 
(U.  S.)  163;  Ex  parte  Bollman,  4  Cranch,  (U.  S.)  75;  Ex  parte  Siebold,  100 
U.  S.  371 ;  Ex  parte  Watkins,  7  Pet  (U.  S.)  568;  Ex  parte  Parks,  93  U.  S.  18. 
The  Supreme  Court  of  the  United  States  can  issue  a  writ  of  habeas  corpus  only 
under  power  to  review  the  judicial  decisions  of  inferior  officers  or  courts,  except 
in  cases  affecting  ambassadors,  other  public  ministers,  or  consuls,  and  in  those 
cases  in  which  the  state  is  a  party,  as  provided  in  U.  S.  Rev.  St  §  751,  re- 
enacting  a  similar  provision  in  the  Judiciary  Act  of  1789.  Ex  parte  Hung 
Hang,  108  U.  S.  552.  The  original  jurisdiction  of  the  Supreme  Court  of  the 
United  States  does  not  extend  to  the  case  of  a  petition  by  a  private  individual 
for  habeas  corpus  to  bring  up  the  body  of  his  infant  daughter,  alleged  to  be 
unlawfully  detained  from  him.     Ex  part*  Barry,  2  How.  (U.  S.)  65. 

*  Ex  parte  Hung  Hang,  108  U.  S.  552;  2  Sup.  Ct.  Rep.  553. 
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granted  in  such  case,  inquire  into  the  sufficiency  of  the  causes 
of  commitment.1  And  prior  to  Act  of  Congress,  1885,  except 
where  a  United  States  circuit  or  district  court  exceeded  its  juris- 
diction, or  there  was  a  total  lack  of  authority  to  hold  a  party 
under  the  sentence  of  such  court,  the  Supreme  Court  had  no  juris- 
diction of  criminal  cases  by  appeal  of  error.2 

§  1165.   Appellate  Jurisdiction  —  Provisions  of  Act  of   1885.  — 

The  question  of  how  far  the  Supreme  Court  would  inquire  into 
and  revise  decisions  of  inferior  Federal  courts  on  habeas  corpus 

1  Ex  parte  Kearney,  7  Wheat  38. 

2  Ex  parte  Wilson,  114  U.  S.  417,  421;  8.  c.  4  Am.  Crim.  Rep.  283;  Ex  parte 
Parks,  93  U.  S.  18;  Ex  parte  Bigelow,  113  U.  S.  328;  Ex  parte  Lange,  18  WalL 
(U.  S.)  163;  Ex  parte  Crouch,  112  U.  S.  178;  Ex  parte  Mason,  105  U.  8.  696; 
Ex  parte  Curtis,  106  U  S.  371 ;  Keyes  v.  U.  S.,  109  U.  S.  183;  Ex  parte  Yar- 
borough,  110  U  S.  651;  8.  c.  5  Crim.  L.  Mag.  549;  Efx  parte  Siebold,  100  U.  S. 
371 ;  Ex  parte  Yerger,  8  Wall.  (U.  S.)  85;  Ex  parte  Carll,  106  U.  S.  521;  Ex 
parte  Mason,  105  U.  S.  696.  The  several  acts  of  Congress  regulating  the  use 
of  the  writ  of  habeas  corpus,  examined  and  explained ;  and  the  cases  in  which 
an  actual  production  from  a  state  court  may  be  excused,  —  defined.  Gorm- 
ley's  Case,  12  Op.  Att-Gen.  258.  The  principal  enactments  governing  the 
use  of  the  writ  of  habeas  corpus  in  the  Federal  courts  are  collected  in  Tit.  XIII. 
The  Judiciary,  o.  13,  and  in  Abb.  Nat,-  Dig.  vol.  2,  p.  638,  as  follows:  Habeas 
corpus  may  be  issued  by  supreme,  circuit,  and  district  courts,  Rev.  Stat. 
§  751;  it  may  be  granted  by  justices  and  judges  of,  etc.,  §  752;  not  to  extend 
to  prisoner  in  jail  unless,  etc.,  §  753;  application  for,  how  made  and  verified, 
§  754;  to  be  issued  unless,  etc.,  how  directed,  §  755;  time  for  return  of  writ, 
§  756;  to  show  cause  of  detention,  §  757 ;  the  body  to  be  brought  on  return 
of,  §  758;  hearing  of,  time  for,  §  759;  traverse  of  return,  counter-allegations, 
amendments,  §  760;  summary  hearing  upon,  §  761;  notice  to  be  served  on  at- 
torney-general of  a  state,  in  what  cases,  §  762;  appeal  to  circuit  court,  in 
-what  cases,  §  763;  from  circuit  to  Supreme  Court,  in  what  cases,  §  764;  appeals, 
on  what  terms  taken,  §  765;  pending  appeal  proceedings  in  state  courts  or  by 
state  authorities,  void,  §  766.  Some  auxiliary  provisions  are:  The  writ  may 
issue  in  cases  of  removal  from  state  court  to  circuit  court  of  suit  against  person 
denied  equal  civil  rights,  or  against  officer  making  any  arrest,  etc.,  Rev.  St. 
§  642;  or  in  case  of  removal,  etc.,  of  suits  against  officer  and  others  acting  under 
any  revenue  law  or  under  provisions  of  title  i{  Elective  Franchise,"  on  account 
of  act  done,  etc.,  §  643;  power  of  district  and  supreme  courts  of  territories 
to  grant  the  writ,  §  1912;  in  what  cases  writ  of  error  and  appeals  from  district 
and  supreme  courts  of  territories  to  Supreme  Court  of  the  United  States  will 
be  allowed,  §  1909 ;  seamen  committed  for  refusal  to  sail,  not  to  be  discharged 
on  writ  of,  for  want  of  form,  etc.,  §  4558.  Act  of  March  3,  1885,  giving  the 
Supreme  Court  appellate  jurisdiction.  The  provisions  of  the  Revised  Statutes 
in  regard  to  the  issuing  of  writs  of  habeas  corpus  and  certiorari  by  the  Federal 
courts  and  judges  examined.  Re  Stupp*,  12  Blatchf.  501.  The  power  con- 
ferred by  the  Judiciary  Act  of  1789,  and  the  Act  of  February  5,  1867,  to  issue 
writs  of  habeas  corpus,  compared  and  explained.  Seavey  v.  Seymour,  3  ClifL 
439. 

TOL.  II.  —  11 
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was  in  a  state  of  uncertainty  prior  to  the  Act  of  March  3,  1885. 
Much  judicial  learning  and  text-book  discussion  have  been  obsoleted 
thereby.  The  farthest  point  to  which  the  revisory  power  of  the 
Supreme  Court  had  previously  gone  was  to  hold  that  while  a  writ 
of  habeas  corpus  could  not  be  made  to  subserve  the  general  pur- 
poses of  a  writ  of  error,  yet  when  a  prisoner  was  held  without  any 
lawful  authority,  and  by  an  order  which  an  inferior  court  of  the 
United  States  had  no  jurisdiction  to  make,  the  Supreme  Court  would, 
in  favor  of  liberty,  grant  the  writ,  not  indeed  to  review  the  whole 
case,  but  to  examine  the  authority  of  the  court  below  to  act  at  all.1 
In  other  words,  when  the  court  below  had  jurisdiction  of  the 
cause,  and  the  matter  charged  was  indictable  under  a  constitu- 
tional law,  any  error  committed  by  the  inferior  court  could  only  be 
reviewed  by  writ  of  error,  and,  of  course,  could  not  be  reviewed  at 
all  if  no  writ  of  error  lay.2  But  since,  under  the  act  just  men- 
tioned, an  appeal  lies  from  the  judgments  of  the  United  States 
circuit  courts  in  habeas  corpus  cases,  the  Supreme  Court  will 
not  issue  such  a  writ  in  cases  where  it  may  as  well  be  done  in 
the  proper  circuit  court,  if  there  are  no  special  circumstances  in 
the  case  making  direct  action  by  the  Supreme  Court  necessary 
or  expedient.8 

§  1166.    Repealed  Provision  of  Act  of  1867.  —  The  Act  of  Feb.  5, 

1867,  contained  substantially  the  same  provision  as  that  of  1885 
on  the  subject  of  appeals  to  the  Supreme  Court ;  but  the  Act  of 
March  27, 1868,  repealed  so  much  of  the  act  of  the  previous  year 
as  authorized  appeals  from  circuit  courts  to  the  Supreme  Court. 
The  repeal  did  not,  however,  affect  the  previously  existing  appellate 

1  Ex  parte  Virginia,  100  U.  S.  339,  343,  holding  also  that  the  appellate  juris- 
diction of  the  Supreme  Court,  exercisable  by  the  writ  of  habeas  corpus,  extended 
to  a  case  of  imprisonment  upon  conviction  and  sentence  of  a  party  by  an  infe- 
rior court  of  the  United  States,  under  and  by  virtue  of  an  unconstitutional  act 
of  Congress;  whether  the  court  had  jurisdiction  to  review  the  judgment  of  con- 
viction by  writ  of  error  or  not. 

*  Ex  parte  Siebold,  100  U.  S.  371. 

•  Following  Ex  parte  Mirzan,  119  U.  S.  584 ;  7  S.  Ct.  341.  Ex  parte  Hunt- 
ington, 137  U.  S.  63;  11  S.  Ct.  4.  The  power  of  the  Supreme  Court  by  habeas 
corpus  extends  to  cases  of  unlawful  imprisonment  generally,  unless  excluded 
by  some  limitation  of  the  jurisdiction  imposed  by  Congress.  The  mere  fact 
that  the  imprisonment  complained  of  was  imposed  by  the  order  of  a  military 
and  not  a  civil  tribunal,  does  not  exclude  the  case  from  the  jurisdiction.  Ex 
parte  Yerger,  8  Wall.  85.  See  also  Ex  parte  Siebold,  100  U.  S.  371 ;  Ex  parte 
Clarke,  100  U.  S.  399. 
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and  revisory  powers  of  the  Supreme  Court.  Accordingly  it  was  soon 
afterwards  held  in  harmony  with  many  previous  decisions  that  in 
all  cases  where  a  circuit  court  of  the  United  States  had  in  the  ex- 
ercise of  its  original  jurisdiction  caused  a  prisoner  to  be  brought 
before  it,  and  had,  after  inquiring  into  the  cause  of  detention,  re- 
manded him  to  the  custody  from  which  he  was  taken,  the  Supreme 
Court  might,  in  the  exercise  of  its  appellate  jurisdiction,  by  the  writ 
of  habeas  corpus,  aided  by  the  writ  of  certiorari,  revise  the  deci- 
sion of  the  circuit  court,  and  if  it  should  be  found  unwarrantable 
by  law,  relieve  the  prisoner  from  the  unlawful  restraint  to  which 
he  had  been  remanded.1 

§  1167.  Conflict  between  State  and  Federal  Jurisdiction  — Limits 
of  the  Discussion.  —  The  subject  of  the  partition  of  jurisdiction  be- 
tween the  Federal  and  state  systems  under  the  Constitution  is  a 
large  and  difficult  one.  It  would  not  be  possible  to  synopsize, 
much  less  to  analyze,  all  the  judicial  learning  growing  out  of  the 
complicated  questions  which  have  arisen  otherwise  than  in  a  treat- 
ise, and  that,  if  full  and  complete,  must  needs  be  voluminous. 
A  review  of  the  various  conflicts  on  the  subject  of  habeas  corpus 
alone  would  require  many  pages.  Fortunately  for  the  present 
purpose,  such  retrospection  is  unnecessary,  and  the  convenience  of 
the  author,  as  well  as  the  utility  of  the  result  of  his  labors,  will  be 
best  promoted  by  merely  referring  to  the  preceding  controversies, 
and  giving  a  summary  of  what  may  be  considered  the  settled  law, 
if  not  the  universally  accepted  view  of  courts,  as  to  the  respective 
powers  of  Federal  and  state  courts  in  habeas  corpus. 

§  1168.  Same  —  Claim  of  State  Jurisdiction  where  Persons  in  Cus- 
tody under  Federal  Authority.  —  Among  the  difficult  questions  of 
conflicting  jurisdiction  between  state  and  Federal  courts  which 
have  arisen,  one  of  the  most  important  was  whether  a  state  court 
had  power  under  the  express  reservation  in  the  Constitution  to 
release  on  habeas  corpus  persons  confined  by  order  of  Federal 
courts  or  by  officers  under  color  of  authority  of  laws  enacted  by 
Congress.  Under  comparatively  recent  decisions  in  the  Federal 
Supreme  Court  the  matter  appears  to  be  set  at  rest  adversely  to 
the  jurisdiction  of  state  courts  in  such  cases.  In  the  celebrated 
Booth  cases3  the  question  was  first  directly  presented  to  the 

1  Ex  parte  Yerger,  8  Wall.  85. 

*  In  re  Booth,  8  Wis.  1-145;  Ableman  t>.  Booth  and  United  States  v.  Booth, 
21  How.  506. 
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Supreme  Court  of  the  United  States.  It  was  there  held  that  on 
habeas  corpus  a  state  judge  or  court  has  no  authority  within  the 
limits  of  the  sovereignty  assigned  by  the  Constitution  to  the  United 
States.  The  sovereignty  of  the  United  States  and  of  a  state  are 
distinct  and  independent  of  each  other  within  their  respective 
spheres  of  action,  although  both  exert  and  exercise  their  powers 
within  the  same  territorial  limits.  When  a  writ  of  habeas  corpus 
is  served  on  a  marshal  or  other  person  having  a  prisoner  in  cus- 
tody under  the  authority  of  the  United  States,  it  is  his  duty  by  a 
proper  return  to  make  known  to  the  state  judge  or  court  the 
authority  by  which  he  holds  him.  But  at  the  same  time  it  is  his 
duty  not  to  obey  the  process  of  the  state  authority,  but  to  obey 
and  execute  the  process  of  the  United  States.  But  in  a  case  re- 
cently decided,  it  was  held  that  where  a  person  under  bail  to  an- 
swer an  indictment  in  a  Federal  court  is  arrested  on  state  process 
for  a  crime  against  the  state,  his  confinement  thereunder  is  not  in 
violation  of  any  law  of  the  United  States,  and  he  is  not  entitled, 
as  a  matter  of  personal  right,  or  at  the  instance  of  his  sureties,  to 
be  released  on  habeas  corpus,  and  placed  in  the  custody  of  the 
marshal.  If  the  Federal  authorities  do  not  insist  upon  the  prior 
jurisdiction  of  the  Federal  court,  the  accused  and  his  sureties  have 
no  right  to  complain.1 

The  judgment  of  the  state  court  was  reversed  in  both  cases.  In 
the  course  of  his  decision  Chief-Justice  Taney  said :  "  No  state 
judge  or  court,  after  being  judicially  informed  that  the  party  is 
imprisoned  under  the  authority  of  the  United  States,  has  any 
right  to  interfere  with  him  or  to  require  him  to  be  brought  before 
them.  And  if  the  authority  of  a  state,  in  the  form  of  judicial 
process  or  otherwise,  should  attempt  to  control  the  marshal,  or 
other  authorized  officer  or  agent  of  the  United  States,  in  any 
respect,  in  the  custody  of  his  prisoner,  it  would  be  his  duty  to 
resist  it,  and  to  call  to  his  aid  any  force  that  might  be  necessary  to 
maintain  the  authority  of  law  against  illegal  interference.  And 
as  regards  the  decision  of  the  district  court,  it  had  exclusive  and 
final  jurisdiction  by  the  laws  of  the  United  States,  and  neither 
the  regularity  of  its  proceedings  nor  the  validity  of  its  sentence 
could  be  called  in  question  in  any  other  court,  either  of  a  state  or 


*  Tn  re  For,  (Disk  Ct.)  51  F.  427,  following  United  States  v.  French,  1 
Gall.  1 ;  and  distinguishing  In  re  Neagle,  39  F.  833. 
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the  United  States,  by  habeas  corpus  or  any  other  process."  This 
decision  was  generally  accepted  as  a  settlement  of  the  question 
against  the  claim  of  concurrent  jurisdiction  on  the  part  of  state 
courts  on  habeas  corpus  where  the  ostensible  authority  of  the  person 
detaining  another  in  custody  was  regular  on  its  face  and  had  been 
issued  by  competent  Federal  authority,  the  only  question  being  the 
validity  or  constitutionality  of  the  law  under  which  such  process  had 
been  issued.  But  it  was  contended  that  there  was  still  a  point  left 
unsettled  by  the  decision,  and  there  ensued  considerable  conflict  of 
opinion  between  the  courts  as  to  the  true  construction  to  be  given 
the  language  of  the  court  in  these  cases,  and  as  to  what  was 
meant  by  "  authority  of  the  United  States  "  in  the  expression  that 
4*  no  state  judge  or  court,  after  they  are  judicially  informed  that  a 
party  is  imprisoned  under  the  authority  of  the  United  States^  has 
any  right  to  interfere  with  him  or  to  require  him  to  be  brought 
before  them."  A  few  of  the  courts  were  inclined  to  hold  that 
it  meant  authority  legally  exercised,  and  that  the  writ  of  habeas 
corpus  might  issue  and  a  prisoner  be  discharged  by  a  state  court 
when  it  appeared  that  he  was  not  lawfully  in  confinement  under 
the  statutes  of  the  United  States,  although  held  under  the  color  of 
their  authority.  But  other  state  courts  held  that  the  decision 
could  not  be  limited  by  construction  to  any  such  effect,  and  that 
it  meant  that  the  state  had  no  power  to  proceed  in  any  case  where 
it  appeared  that  the  prisoner  was  held  by  a  Federal  officer  under 
what  purported  to  be  the  authority  of  the  United  States.  The 
Booth  cases  were  subsequently  followed,  however,  by  the  case  of 
Tarble,1  and  soon  thereafter  by  that  of  Far  rand,2  in  which  the 

1  In  re  Tarble,  13  Wall.  397.  In  this  case  these  principles  were  applied 
where  habeas  corpus  was  issued  by  a  court  commissioner  of  one  of  the  counties 
of  Wisconsin  to  a  recruiting  officer  of  the  United  States,  to  bring  before  him 
a  person  who  had  enlisted  as  a  soldier  in  the  army  of  the  United  States,  and 
whose  discharge  was  sought  oti  the  alleged  ground  that  he  was  under  the  age 
of  eighteen  years  at  the  time  of  his  enlistment,  and  that  he  enlisted  without 
the  consent  of  his  father.  As  the  petition  for  the  writ  alleged  that  the  prisoner 
had  enlisted  as  a  soldier  and  been  mustered  into  the  military  service  of  the 
national  government,  and  was  detained  by  the  officer  as  such  soldier,  the  Su- 
preme Court  held  that  the  commissioner  of  the  state  court  had  no  jurisdiction 
to  issue  the  writ  for  the  discharge  of  the  prisoner.  If  he  was  illegally  detained 
it  was  for  the  courts  or  judicial  officers  of  the  United  States,  and  for  them  alone, 
to  grant  him  release.  See  also  In  re  Farrand,  1  Abb.  (U.  S.)  140.  Ex  parte 
Thompson,  1  Flip.  (C.  Ct.)  507. 

*  Matter  of  Farrand,  1  Abb.  (U.  S.)  140;  Ferrand  i\  Fowler,  2  Am.  L.  T. 
(U.  S.  C.  C.)  3,  4.   In  this  case  the  return  of  a  commanding  officer  in  the  army 
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doubts  which  had  arisen  upon  the  first-mentioned  cases  were  to  a 
great  extent,  if  not  entirely,  dispelled.  On  the  main  point  pre- 
sented in  the  case  of  Tarble  the  language  of  Justice  Field  in  de- 
livering the  opinion  is  so  explicit  and  concise  as  not  to  admit  of 
abridgment :  "  The  decision  of  this  court  in  the  two  cases  which 
grew  out  of  the  arrest  of  Booth  —  that  of  Ableman  v.  Booth  and 
that  of  United  States  v.  Booth — disposes  alike  of  the  claim  of  juris- 
diction by  a  State  court  or  by  a  state  judge  to  interfere  with  the 
authority  of  the  United  States,  whether  that  authority  be  exer- 
cised by  a  Federal  officer  or  be  exercised  by  a  Federal  tribunal. 
Such  being  the  distinct  and  independent  character  of  the  two 
governments  within  their  respective  spheres  of  action,  it  follows 
that  neither  can  intrude  with  its  judicial  process  into  the  domain 
of  the  other,  except  so  far  as  such  intrusion  may  be  necessary  on 
the  part  of  the  national  government  to  preserve  its  rightful  su- 
premacy in  cases  of  conflict  of  authority.  In  their  laws  and  mode 
of  enforcement  neither  is  responsible  to  the  other.  How  their 
respective  laws  shall  be  enacted,  how  they  shall  be  carried  into 
execution,  and  in  what  tribunal  and  by  what  officers,  and  how 
much  discretion,  or  whether  any  at  all,  shall  be  vested  in  their  offi- 
cers, are  matters  subject  to  their  own  control,  and  in  the  regula- 
tion of  which  neither  can  interfere  with  the  other.  Some  attempt 
has  been  made  in  adjudications,  to  which  our  attention  has  been 
called,  to  limit  the  decision  of  this  court  in  Ableman  v.  Booth 
and  United  States  v.  Booth,  to  cases  where  a  prisoner  is  held  in 
custody  under  the   undisputed   lawful  authority  of  the  United 

made  to  a  writ  of  habeas  corpus  issued  by  a  state  court,  showed  that  he  held 
the  petitioner  as  a  military  recruit  and  pursuant  to  laws  of  the  United  States 
regulating  enlistments.  The  state  court  examined  the  validity  of  the  enlist- 
ment, determined  it  to  be  invalid,  and  directed  the  recruit  to  be  discharged. 
The  officer  refused  to  discharge  him  and  the  state  court  committed  the  officer 
for  contempt.  Held,  by  the  United  States  district  court  on  habeas  corpus 
sued  out  by  the  commander,  that  the  state  court  exceeded  its  jurisdiction 
in  examining  the  validity  of  the  enlistment;  that  it  had  no  power  to  proceed 
beyond  ascertaining  that  the  officer  held  the  recruit  by  color  of  the  authority 
from  the  United  States;  and  that  the  officer,  in  detaining  the  recruit  notwith- 
standing the  order  of  discharge  of  the  state  court,  acted  in  pursuance  of  a  law 
of  the  United  States,  and  being  imprisoned  therefor  by  the  state  court,  was 
himself  entitled  to  be  discharged  by  virtue  of  the  Act  of  March  2,  1833.  To 
same  effect  Ex  parte  Royall,  117  U.  S.  241;  Ex  parte  Le  Bur,  49  Cal.  160; 
Ex  parte  Hill,  5  Nev.  154;  United  States  v.  Rector,  5  McLean,  174;  Ex  parte 
Cabura,  1  Wash.  232;  Montaleb  v.  Murray,  4  Dall.  420;  Masou  v.  The  Blair- 
cay,  2  Cranch,  264. 
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States,  as  distinguished  from  his  imprisonment  under  claim  and 
color  of  such  authority.  But  it  is  evident  that  the  decision  does 
not  admit  of  any  such  limitation.  It  would  have  been  unneces- 
sary to  enforce  by  extended  reasoning,  such  as  the  Chief-Justice 
uses,  the  position  that  when  it  appears  to  the  judge  or  officer 
issuing  the  writ  that  the  prisoner  is  held  under  the  undisputed 
lawful  authority,  he  should  proceed  no  further.  No  Federal  judge 
ever  could,  in  such  case,  release  the  party  from  imprisonment, 
except  upon  bail  when  that  was  allowable.  The  detention  being 
by  admitted  lawful  authority,  no  judge  could  set  the  prisoner  at 
liberty  except  in  that  way,  at  any  stage  of  the  proceeding.  All 
that  is  meant  by  the  language  used  is  that  the  state  judge  or 
state  court  should  proceed  no  further  when  it  appears  from  the 
application  of  the  party,  or  the  return  made,  that  the  prisoner  is 
held  by  an  officer  of  the  United  States  under  what,  in  truth,  pur- 
ports to  be  the  authority  of  the  United  States ;  that  is,  an  author- 
ity the  validity  of  which  is  to  be  determined  by  the  Constitution 
and  laws  of  the  United  States.  If  a  party  thus  held  be  illegally 
imprisoned,  it  is  for  the  courts  or  judicial  officers  of  the  United 
States,  and  those  courts  or  officers  alone,  to  grant  him  release." 
In  the  matter  of  Farrand,  the  duty  of  a  state  court  in  such  cases 
was  thus  stated :  "  Where  it  appears,  by  the  return  to  the  writ 
issued  by  a  state  court,  that  the  petitioner  is  held  under  authority 
or  color  of  authority  from  the  United  States,  the  state  tribunal 
has  no  jurisdiction  to  proceed  further,  but  must  discharge  the 
writ.  The  question  whether  such  authority  is  valid  cannot  be 
examined  in  a  state  court,  but  is  within  the  exclusive  jurisdic- 
tion of  the  tribunals  of  the  United  States."  In  deciding  a  later 
case  the  Supreme  Court  went  still  further,  and  clearly  defined  the 
proper  relations  between  state  and  Federal  courts  with  respect  to 
employing  the  writ  of  habeas  corpus ;  and  it  is  made  very  clearly 
to  appear  that  the  power  of  state  courts  to  release  persons  from 
imprisonment  is  denied  only  in  cases  where  it  would  have  the 
effect  of  nullifying  the  acts  of  United  States  courts  and  officers 
under  presumptively  legal  authority.1 

§  1169.  Duty  of  Officer  in  inch  Case.  —  Where  the  writ  has  been 
issued  by  a  state  judge  or  court,  and  served  on  the  party  having 
the  custody  of  such  alleged  fugitive,  it  is  the  duty  of  such  custo- 
dian to  make  full  return  to  the  writ  as  to  the  authority  under 

1  Robb  v.  Connolly,  111  U.  S.  639. 
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which  he  holds  the  prisoner,  and  to  exhibit  to  the  court  the  ori- 
ginal papers  evidencing  his  authority,  and  to  respectfully  decline  to 
produce  the  body  of  the  prisoner ;  and  if  it  appears*  from  said 
return,  or  said  petition  and  return,  that  the  prisoner  is  claimed  to 
be  held  in  good  faith,  in  pursuance  of  the  provisions  of  said  stat- 
ute, the  judge  or  court  issuing  the  writ  has  no  jurisdiction  to 
proceed  further,  or  to  compel  the  production  of  the  body  of  the 
prisoner,  or  to  commit  the  party  holding  him  for  contempt  in  thus 
respectfully  declining  to  produce  the  prisoner.1  And  after  the  re- 
turn is  made,  and  the  state  court  is  judicially  apprised  that  the 
person  is  in  custody  under  the  authority  of  the  United  States,  it 
can  go  no  further ;  and  it  is  imperatively  the  duty  of  the  marshal, 
or  other  person  having  the  custody  of  the  prisoner,  to  obey  the 
process  of  the  United  States,  to  hold  the  prisoner  in  custody  under 
it,  and  to  refuse  obedience  to  the  mandate  or  process  of  any  other 
government.2 

i  Re  Robb,  19  Fed.  Rep.  26. 

2  Ableman  v.  Booth,  21  How.  506.  Former  views  of  state  courts.  —  One  of 
the  ablest  opinions  of  a  state  court  prior  to  the  final  settlement  of  the  contro- 
versy by  the  highest  tribunal  in  the  land  was  that  of  Chief-Justice  Tilghman 
iu  the  case  of  Lockington,  Brightly's  R.  269,  in  which  he  contended  for,  and 
the  supreme  court  of  Pennsylvania  decided  in  favor  of,  the  jurisdiction  of  state 
courts  to  issue  the  writ  of  habeas  corpus  and  pass  upon  the  legality  of  imprison- 
ment in  all  cases,  notwithstanding  a  claim  of  authority  to  hold  the  prisoner 
under  Federal  authority.  In  his  usually  vigorous  style  the  Chief-Justice  said: 
"  It  is  to  be  observed  that  the  authority  of  the  state  judges,  in  cases  of  habeas 
corpus,  emanates  from  the  several  states,  and  not  from  the  United  States.  In 
order  to  destroy  their  jurisdiction,  therefore,  it  is  necessary  to  show,  not  that 
the  United  States  has  given  them  jurisdiction,  but  that  Congress  possesses 
and  has  exercised  the  power  of  taking  away  that  jurisdiction,  which  the  states 
have  vested  in  their  own  judges.  Our  act  of  assembly  directs  that  in  all  cases 
*  where  any  person,  not  being  committed  or  detained  for  any  criminal  or  sup- 
posed criminal  matter,  shall  be  confined  or  restrained  of  his  liberty,  under  any 
color  or  pretence  whatsoever,'  he  shall  be  entitled  to  a  writ  of  habeas  corpus. 
Now  it  is  no  answer  to  this  law  to  say  that,  being  made  before  the  present 
Constitution  of  the  United  States  was  established,  it  could  not  be  intended  to 
apply  to  cases  arising  under  the  Constitution.  The  people  of  Pennsylvania 
still  remain  citizens  of  the  commonwealth  as  well  as  of  the  United  States;  and 
it  is  of  as  much  importance  to  them  to  be  relieved  from  unlawful  imprison- 
ment, under  color  of  authority  derived  from  the  United  States,  as  from  any 
other  imprisonment.  When  the  present  Federal  Constitution  was  adopted, 
the  people  were  not  easy  until  they  had  obtained  an  amendment  declaring 
that  the  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  states,  were  reserved  to  the  states  respectively,  or  to 
the  people.  A  writ  of  habeas  corpus  must,  therefore,  be  issued  in  all  cases 
where  the  right  to  issue  it  has  not  been  given  up  to  the  United  States.    That 
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§  1170.  Same  Subject  —  Minors  held  under  Military  Authority. 
Many  of  the  cases  in  which  there  were  controversies  involving  a 
conflict  of  authority  between  state  and  Federal  courts  arose  from 
the  enlistment  and  detention  in  military  service  of  minors  with- 

this  right  has  not  been  given  np  was  my  opinion,  delivered  in  the  case  of  dra- 
ft tead,  where  I  assigned  reasons  which  I  will  not  now  repeat.  But  this  is  not  all. 
It  is  a  principle  well  established,  that  even  in  cases  where  Congress  might  as- 
sume an  exclusive  jurisdiction,  the  authority  of  the  states  remains  until  such 
jurisdiction  is  assumed.  There  are  many  instances  in  which  the  powers  of  the 
United  States  lie  dormant,  such  as  the  power  of  establishing  uniform  laws  on 
the  subject  of  bankruptcies;  and  while  the  power  remains  dormant,  the  sev- 
eral states  regulate  the  subject.  In  subjects,  also,  within  the  jurisdiction  of 
Congress,  when  they  do  legislate,  the  authority  of  the  states  is  taken  away 
only  so  far  as  the  law  of  the  United  States  declares.  This  is  exemplified  in 
the  act  establishing  the  judicial  courts  of  the  United  States,  where  it  will  be 
found  that  in  some  instances  the  courts  of  the  United  States  are  vested  with 
an  exclusive  jurisdiction;  but  in  many  more  they  have  jurisdiction  concurrent 
with  the  courts  of  the  several  states.  And  although  it  is  true  that,  by  the 
terms  of  the  act,  the  courts  of  the  United  States  have  only  a  concurrent  juris- 
diction, yet  I  apprehend  the  construction  would  be  the  same  if  the  express  terms 
had  been  omitted.  By  the  14th  section  of  the  same  act,  power  is  given  to  the 
judges  of  the  United  States  to  grant  writs  of  habeas  corpus  for  the  *  purpose  of 
an  inquiry  into  the  cause  of  commitment,  provided  that  they  shall  in  no  case 
extend  to  prisoners  in  jail,  unless  where  they  are  in  custody  under  or  by  color 
of  the  authority  of  the  United  States,  or  committed  for  trial  before  some  court 
of  the  same,  or  are  necessary  to  be  brought  into  court  to  testify. '  Now  if  it  had 
been  intended  to  exclude  the  state  judges,  this  is  the  place  in  which  we  might 
expect  to  find  evidence  of  such  intention ;  for  the  subject  was  fully  in  the  mind 
of  the  legislature,  as  appears  by  the  care  with  which  they  restrained  their  own 
judges  from  interfering  with  commitments  not  under  the  authority  of  the 
United  States.  The  judicial  power  of  the  United  States  extends  to  all  cases, 
in  law  or  equity,  arising  under  the  Constitution,  the  laws  of  the  United  States, 
and  the  treaties  made  under  their  authority.  Supposing  that  Congress  had 
the  right  to  assume  an  exclusive  jurisdiction  in  all  cases  founded  immediately  on 
these  subjects,  the  exercise  of  it  would  be  intolerably  grievous,  without  a  great 
increase  of  courts  and  judges;  and  even  then  it  would  often  happen  that  the 
state  courts  would  have  to  decide  on  the  Constitution,  laws,  and  treaties  of 
the  United  States,  on  questions  arising  collaterally  in  causes  within  their  juris- 
diction. Still  the  authority  of  the  United  States  may  be  preserved  by  retain- 
ing, as  they  have  retained,  an  appeal  to  their  own  courts.  But  it  seems  to  be 
the  general  opinion  that  from  a  decision  on  habeas  corpus  no  appeal  or  writ  of 
error  lies;  and  thus  points  of  vital  importance  to  the  United  States  may  be 
determined  by  state  judges,  without  an  opportunity  of  revision.  This  may 
certainly  be  a  very  serious  evil,  but  it  does  not  appear  to  be  without  remedy; 
for  although  by  the  general  principles  of  the  law  an  appeal  or  writ  of  error 
might  not  lie,  yet  the  subject  being  within  the  power  of  Congress,  they  may 
regulate  it  as  they  please.  As  to  an  attempt  to  take  away  from  the  state 
courts  altogether  the  right  of  issuing  a  writ  of  habeas  corpus,  in  any  case  where 
a  man  pretends  to  justify  an  imprisonment  under  the  authority  of  the  United 
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out  the  consent  of  their  parents  or  guardians.  The  established 
rule  now  is,  as  in  other  cases  of  persons  held  under  color  of  an 
thority  from  the  Federal  government,  that  a  state  court  should 
not  discharge  upon  habeas  corpus,  at  the  instance  of  his  parents, 
a  minor  recruited  under  the  lawful  age.  This  rule  is  especially 
applicable  where  the  minor  has  been  placed  under  arrest  and  is 
awaiting  trial  before  a  court-martial.1    On  the  other  hand,  if  a 

States,  whenever  the  subject  shall  be  brought  before  Congress,  it  will  be  found 
to  be  attended  with  very  great  if  not  insuperable  difficulties.  I  have  said  thus 
much  on  the  point  of  jurisdiction  (although  I  consider  it  as  having  been  long 
settled  and  acted  upon  by  the  supreme  court  of  this  state),  because  some 
persons  of  high  standing  in  other  states,  for  whose  opinions  I  entertain  the 
most  sincere  respect,  have  expressed  doubts  on  the  subject.  It  is  a  matter 
deserving  the  greatest  consideration,  in  which  the  people  of  the  different 
states  are  deeply  interested.  The  inconvenience  of  clashing  opinions  between 
Federal  and  state  judges  may  sometimes  be  felt;  but  when  I  consider  the 
situation  of  a  Pennsylrauian,  imprisoned  unlawfully,  by  color  of  a  pretended 
authority  from  the  United  States,  on  the  banks  of  the  Ohio  or  the  shore  of 
Lake  Erie,  with  only  one  Federal  judge  to  whom  he  can  apply,  and  that  judge 
in  the  city  of  Philadelphia,  I  feel  as  little  inclination  as  I  have  right  to  sur- 
render the  authority  of  the  commonwealth.1'  See  also  Robert's  Case,  2  Hall's 
Law  Jour.  192;  State  v.  Wederstrandt,  T.  U.  P.  Charl.  (Ga.)  213;  Ex  parte 
Sergeant,  8  Hall's  L.  J.  206,  sub  nom.  Olmstead's  Case,  Brightly 's  Rep.  9 ;  In  re 
Carlton,  7  Cow.  471;  In  re  Ferguson,  9  Johns.  239;  Webster  v.  Fox,  7  Barr, 
366;  State  v.  Brearly,  2  South.  (N.  J.)  555;  Ex  parte  Almeida,  2  Wheeler's 
Cr.  Cas.  576;  Com.  v.  Harrison,  11  Mass.  63;  Com.  v.  Cushing,  Id.  67;  Com. 
v.  Downs,  24  Pick.  227 ;  In  re  Sims,  7  Cush.  285.  To  these  authorities  may  be 
added  the  opinion  of  Mr.  Hurd  in  his  work  on  u  Habeas  Corpus,11  (1876)  p.  188. 
After  discussing  and  criticising  several  cases,  he  says:  "  A  sovereign  state  has 
a  right  to  be  informed  why  any  of  her  citizens  are  imprisoned,  simply  because 
it  is  her  duty  to  set  them  free  from  ail  illegal  imprisonment.  To  concede  the 
power  to  issue  the  writ  and  at  the  same  time  withhold  the  power  to  afford  relief 
under  it,  when  the  party  claiming  the  custody  stands  revealed,  by  his  return, 
a  trespasser  without  excuse,  is  to  convert  the  great  writ  of  liberty  into  a  pitiful 
process  of  idle  curiosity."  Many  other  cases  containing  able  reasoning  on  the 
one  side  or  the  other  of  this  once  important  and  much  controverted  question, 
might  be  cited  did  not  the  matter  seem  now  at  rest  by  subsequent  Federal  de- 
cisions acquiesced  in  for  the  most  part  by  state  courts.  Massachusetts  may  be 
taken  for  illustration,  the  practice  in  that  state  having,  since  the  decision  in 
Tarble'8  case  by  the  Supreme  Court  of  the  United  States,  conformed  to  that 
decision.     See  note  to  In  re  McConologue,  107  Mass.  172. 

1  Matter  of  Beswick,  25  How.  (N.  Y.)  Pr.  149.  By  virtue  of  the  provisions 
of  the  Act  of  February  5, 1864,  (13  Stat.  10)  and  of  Section  5  of  the  Act  of  July  4, 
1864  (13  Stat.  380),  the  power  of  discharging  from  service  in  the  army  of  the 
United  States  minors  under  the  age  of  eighteen  years  (the  enlistment  of  minors 
above  the  age  of  eighteen  years,  without  the  consent  of  their  parents  or  guar- 
dians, being  lawful)  was  taken  away  from  the  courts,  and  was  confined  wholly 
to  the  Secretary  of  War;  and  the  whole  power  of  discharge  was  thereby  given 
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minor  baa  enlisted  in  the  state  militia  without  his  father's  con- 
sent, a  court-martial  cannot  punish  him  ;  and  if  it  assumes  to  do 
so  by  the  imposition  of  a  fine,  and  if  to  enforce  the  collection  of  the 
fine  he  is  imprisoned  under  a  warrant  from  the  court-martial,  a 
civil  court,  having  jurisdiction  in  habeas  corpus  proceedings,  is 
bound  to  inquire  into  the  jurisdiction  of  the  court-martial,  which 
is  a  court  of  limited  jurisdiction,  and  to  discharge  the  minor.1 

§  1171.  Federal  Decisions  approved. — Though  the  settlement 
of  the  question  in  favor  of  exclusive  Federal  jurisdiction  where 
authority  of  Federal  officers  acting  under  the  laws  of  the  United 
States  or  process  of  United  States  courts  was  not  acquiesced  in 
without  some  expressions  of  alarm  by  lawyers  and  publicists,  in 
which  the  words  "  centralization  "  and  "  absorption  of  reserved 
state  rights  "  were  quite  common,  yet  conservative  men  and  judges 
everywhere  must  admit  that  it  is  well  that  the  matter  is  settled  as 
it  is,  since  a  settlement  in  no  other  way  was  possible.  To  have 
held  that  the  jurisdiction  of  state  and  Federal  courts  was  concur- 
rent in  such  cases  would  have  continued  the  peaceful  but  none 
the  less  irrepressible  struggle,  and  might  have  led  to  something 
more  serious.  And  upon  the  whole,  the  claim  of  a  state  court  to 
pass  upon  the  validity  of  the  acts  of  Congress  and  process  from 
Federal  tribunals  could  only  find,  as  it  ever  has,  its  most  plausible 
pretext  of  support  in  a  spirit  of  distrust  of  the  fairness,  impar- 
tiality, and  ability  of  the  Federal  judiciary  where  the  laws  and 
constitutional  provisions  from  which  they  derive  their  powers 
were  involved. 

§  1172.  Doctrine  of  the  Neagie  Case.  —  But  in  a  recent  case  a 
stride  has  been  taken  in  the  direction  of  encroachment  by  habeas 

to  the  Secretary  of  War  in  regard  to  minors,  whatever  their  ages  when  they  en- 
listed or  when  they  applied  for  discharge.  The  state  court,  judge,  or  officer, 
is  utterly  without  jurisdiction  to  release  the  soldier  on  habeas  corpus,  when  it 
appears  prima  facie  that  he  is  held  to  service  in  the  army  by  an  officer  acting 
under  the  authority  of  the  United  States  and  claiming  to  hold  him  as  an  en- 
listed soldier;  and  the  inquiry  whether  he  is  an  enlisted  soldier,  or  whether 
he  could  be  lawfully  enlisted,  is  one  of  which  the  state  tribunal  from  that 
moment  ceases  to  have  jurisdiction.  Re  Neill,  8  Blatchf.  156;  13  Int.  Rev. 
Bee.  30. 

1  People  t>.  Warden  of  County  Jail,  100  N.  Y.  20;  2  N.  E.  870.  And  the 
recitals  in  the  warrant  are  not  evidence  in  favor  of  the  jurisdiction  of  the  court- 
martial,  or  of  the  facts  therein  recited,  when  its  jurisdiction  is  directly  assailed 
nor  do  the  recitals  of  jurisdictional  facts  in  the  record  of  the  court-martial 
furnish  prima  facie  evidence  of  their  existence.     Id. 
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corpus  upon  the  domain  of  jurisdiction  hitherto  claimed  and  gen- 
erally conceded  to  the  states,  which  is  totally  indefensible  upon 
precedent,  principle,  or  any  fair  rule  of  constitutional  construc- 
tion.   In  this  case l  the  important  facts  were  that  David  Neagle, 

1  In  re  Neagle,  135  U.  SI;  8.  c.  sub  nom.  Cunningham  v.  Neagle  (Cir. 
Ct.)  39  F.  833.    The  following  may  be  taken  as  a  fair  sample  of  the  reasoning 
upon  which  Mr.  Justice  Miller,  delivering  the  opinion,  upheld  the  jurisdiction 
of  the  circuit  court:  "  It  has  in  modern  times  become  apparent  that  the 
physical  health  of  the  community  is  more  efficiently  promoted  by  hygienic 
and  preventive  means  than  by  the  skill  which  is  applied  to  the  cure  of  the  dis- 
ease after  it  has  become  fully  developed.     So  also  the  law  which  is  intended 
to  prevent  crime  in  its  general  spread  among  the  community  by  regulations, 
police  organization,  and  otherwise,  which  are  adapted  for  the  protection  of 
the  lives  and  property  of  citizens,  for  the  dispersion  of  mobs,  for  the  arrest  of 
thieves  and  assassins,  for  the  watch  which  is  kept  over  the  community  as  well 
as  over  this  class  of  people,  is  more  efficient  than  punishment  of  crimes  after 
they  have  been  committed."    In  the  course  of  an  able  dissenting  opinion,  in 
which   the  Chief-Justice  concurred,  Mr.  Justice  Lamar  said  :    **  It  is  then 
argued  that  by  the  Code  of  California  the  sheriff  has  extensive  powers  as  a 
conservator  of  the  peace,  the  statutes  to  that  effect  being  quoted  in  exten&o; 
that  he  also  has  certain  additional  common  law  powers  and  obligations  to  pro- 
tect the  judges  and  to  personally  attend  them  on  their  visits  to  that  state;  that, 
therefore,  no  statutory  authority  of  the  United  States  for  the  attendance  on  Mr. 
Justice  Field  by  Neagle,  and  for  Neagle's  personal  presence  on  the  scene,  was 
necessary ;  and  that  that  statute  constituted  Neagle  a  peace  officer  to  keep  the 
peace  of  the  United  States.     This  line  of  argument  seems  to  us  wholly  unten- 
able.   By  way  of  preliminary  remark  it  may  be  well  to  say,  that,  so  far  as  the 
simple  fact  of  Neagle's  attendance  on  Mr.  Justice  Field,  and  the  fact  of  his  per- 
sonal presence,  are  concerned,  no  authority,  statutory  or  otherwise,  was  needed. 
He  had  a  right  to  be  there ;  and  being  there,  no  matter  how  or  why,  if  it  became 
necessary  to  discharge  an  official  duty,  he  would  be  just  as  much  entitled  to  the 
protection  of  section  753  of  the  Revised  Statutes  as  if  he  had  been  discharging 
an  official  duty  in  going  there.     The  fallacy  in  the  use  made  of  section  753,  in 
the  argument  just  outlined,  is  this:  That  section  gives  to  the  officers  named  the 
same  measure  of  powers  when  in  the  discharge  of  their  duties  as  those  possessed 
by  the  sheriffs,  it  is  true ;  but  it  does  not  alter  the  duties  themselves.     It  does 
not  empower  them  to  enlarge  the  scope  of  their  labors  and  responsibilities,  but 
only  adds  to  their  efficiency  within  that  scope.     They  are  still,  by  the  very 
terms  of  the  statute  itself,  limited  to  the  execution  of  • the  laws  of  the  United 
States,'  and  are  not  in  any  way  by  adoption,  mediate  or  immediate,  from 
the  code  or  the  common  law,  authorized  to  execute  the  laws  of  California. 
The  statute,  therefore,  leaves  the  matter  just  where  it  found  it.     If  the  act  of 
Terry  had  resulted  in  the  death  of  Mr.  Justice  Field,  would  the  murder  of  him 
have  been  a  crime  against  the  United  States?     Would  the  government  of  the 
United  States,  with  all  the  supreme  powers  of  which  we  have  heard  so  much 
in  this  discussion,  have  been  competent,  in  the  present  condition  of  its  statutes, 
to  prosecute  in  its  own  tribunals  the  murder  of  its  own  Supreme  Court  justice, 
or  even  to  inquire  into  the  heinous  offence  through  its  own  tribunals?    If  yes, 
then  the  slaying  of  Terry  by  the  appellee,  in  the  necessary  prevention  of  such 
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a  deputy  United  States  marshal,  had  been  specially  detailed  under 
instructions  from  the  department  of  justice  at  Washington  to 
guard  the  person  of  Hon.  Stephen  J.  Field,  of  the  United  States 
Supreme  Court,  while  -attending  and  holding  the  sessions  of  the 
circuit  court,  and  travelling  from  court  to  court,  from  appre- 
hended violence.  While  so  engaged  the  deputy  marshal  shot 
and  killed  Judge  Terry,  of  California.  Neagle,  having  been 
arrested  by  the  sheriff  of  the  county  where  the  killing  occurred, 
upon  a  state  warrant  issued  by  a  justice  of  the  peace,  was  un- 
conditionally released  by  the  circuit  court  sitting  at  San  Fran- 
act,  was  authorized  by  the  laws  of  the  United  States,  and  he  should  be  dis- 
charged, and  that  independently  of  any  official  character,  the  situation  being 
the  same  in  the  case  of  any  citizen.  But  if  no,  how  stands  the  matter  then? 
The  killing  of  Terry  was  not  by  authority  of  the  United  States,  no  matter  by 
whom  done;  and  the  only  authority  relied  on  for  vindication  must  be  that 
of  the  state,  and  the  slayer  should  be  remanded  to  the  state  courts  to  be  tried. 
The  question  then  recurs,  Would  it  have  been  a  crime  against  the  United 
States?  There  can  be  but  one  answer.  Murder  is  not  an  offence  against  the 
United  States,  except  when  committed  on  the  high  seas,  or  in  some  port  or 
harbor  without  the  jurisdiction  of  the  state,  or  in  the  District  of  Columbia, 
or  in  the  territories,  or  at  other  places  where  the  national  government  has 
exclusive  jurisdiction.  It  is  well  settled  that  such  crime  must  be  defined  by 
statute,  and  no  such  statute  has  yet  been  pointed  out.  The  United  States 
government  being  thus  powerless  to  try  and  punish  a  man  charged  with  murder, 
we  are  not  prepared  to  affirm  that  it  is  omnipotent  to  discharge  from  trial  and 
give  immunity  from  any  liability  to  trial  where  he  is  accused  of  murder,  unless 
an  express  statute  of  Congress  is  produced  permitting  such  discharge.  We  are 
not  unmindful  of  the  fact  that  in  the  foregoing  remarks  we  have  not  discussed 
the  bearings  of  this  decision  upon  the  autonomy  of  the  states,  in  divesting  them 
of  what  was  once  regarded  as  their  exclusive  jurisdiction  over  crimes  com- 
mitted within  their  own  territory,  against  their  own  laws,  and  in  enabling  a 
Federal  judge  or  court,  by  an  order  in  a  habeas  corpus  proceeding,  to  deprive 
a  state  of  its  power  to  maintain  its  own  public  order,  or  to  protect  the  security 
of  society  and  the  lives  of  its  own  citizens,  whenever  the  amenability  to  its 
courts  of  a  Federal  officer  or  employe"  or  agent  is  sought  to  be  enforced.  We 
have  not  entered  upon  that  question,  because,  as  arising  here,  its  suggestion 
is  sufficient,  and  its  consideration  might  involve  the  extent  to  which  legislation 
in  that  direction  may  constitutionally  go,  which  could  only  be  properly  de- 
termined when  directly  presented,  by  the  record  in  a  case  before  the  court  of 
adjudication.  For  these  reasons,  as  briefly  stated  as  possible,  we  think  the 
judgment  of  the  court  below  should  be  reversed,  and  the  prisoner  remanded 
to  the  custody  of  the  sheriff  of  San  Joaquin  County,  California;  and  we  are 
less  reluctant  to  express  this  conclusion,  because  we  cannot  permit  ourselves 
to  doubt  that  the  authorities  of  the  state  of  California  are  competent  and  will- 
ing to  do  justice ;  and  that  even  if  the  appellee  had  been  indicted,  and  had 
gone  to  trial  upon  this  record,  God  and  his  country  would  have  given  him  a 
good  deliverance.'1 
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cisco  on  habeas  corpus,  and  the  order  of  release  was  affirmed  on 
appeal  to  the  Supreme  Court.  The  first  point  decided  was  that 
U.  S.  Rev.  St.  §  753,  giving  circuit  courts  power  to  issue  writs  of 
habeas  corpus  on  petition  of  a  person  alleged  to  be  in  custody  for 
"an  act  done  or  omitted  in  pursuance  of  a  law  of  the  United 
States,  ...  or  in  custody  in  violation  of  the  Constitution  or  of  a 
law  or  treaty  of  the  United  States,"  does  not  require  that  the  law 
shall  be  an  express  act  of  Congress ;  that  any  obligations  fairly 
and  properly  inferable  from  the  Constitution,  or  any  duty  of  a 
United  States  officer  to  be  derived  from  the  general  scope  of  his 
duties  under  the  laws  of  the  United  States,  is  a  "  law  "  within  the 
meaning  of  the  statute.  This,  although  without  precedent,  is 
perhaps  not  such  an  innovation  as  to  justify  harsh  criticism.  It 
is  however  a  "  departure "  liable  to  lead  to  abuse.  But  the 
second  proposition  advanced  in  the  Neagle  case  appears  wholly 
untenable  as  a  general  principle,  and  should  not  be  perpetuated  in 
the  jurisprudence  of  the  country.  In  the  very  words  of  the  court, 
it  is  that  "  where  a  United  States  marshal,  in  custody  for  an  act 
done  in  pursuance  of  a  law  of  the  United  States,  is  brought  before 
a  Federal  court  by  habeas  corpus  and  discharged,  he  cannot  after- 
wards be  tried  in  the  state  courts."  Following  this  it  is  only 
necessary  in  order  to  warrant  the  release  on  habeas  corpus  of  one 
charged  with  a  violation  of  state  laws,  whether  it  amounts  to  a  capi- 
tal offence  or  a  misdemeanor :  first,  to  show  that  the  act  charged 
to  be  such  violation  was  committed  while  serving  officially  or  other- 
wise l  the  Federal  government ;  second,  that  in  the  opinion  of  the 
Federal  judge  before  whom  he  happens  to  be  brought,  —  no  matter 

1  Ex  parte  Conway,  (Cm  Ct.)  48  F.  77,  where  it  was  held  that  under  Act 
Cong.  March  1,  1884,  (23  U.  S.  St.  at  Large,  3)  declaring  all  public  highways 
and  roads  to  be  post-roads  of  the  United  States,  a  person  engaged  in  erecting 
a  telegraph  line  along  a  public  road  for  a  company  which  has  accepted  the 
provisions  of  Act  Cong.  July  24,  1866,  which  authorizes  the  construction  of 
telegraph  lines  over  and  along  any  military  and  post-roads  of  the  United  States, 
is  acting  under  authority  of  an  act  of  Congress,  and  if  arrested  by  the  state 
authorities  for  obstructing  the  highway,  merely  because  of  the  prosecution  of 
such  work,  he  will  be  released  on  habeas  corpus.  But  in  a  later  case  it  was 
held  that  a  Federal  court  cannot  release  by  habeas  corpus  a  United  States  mar- 
shal held  in  custody  under  6tate  process  on  the  charge  of  kidnapping  and 
carrying  into  Mexico  a  person  named,  though  the  marshal  claimed  to  have 
been  executing  the  law  against  the  immigration  of  Chinese;  for  there  is  no 
law  of  the  United  States  which  would  authorize  such  an  act.  In  re  Marsh, 
(Dist.  Ct.)  51  F.  277. 
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what  a  jury  in  the  proper  state  court  might  decide,  —  the  act  was 
necessary,  that  is,  not  a  violation  of  state  law.  If  the  decision  in 
the  Neagle  case  went  no  further  it  would  still  be  indefensible ; 
but  to  hold,  as  was  held,  that  the  decision  on  habeas  corpus  pre- 
cludes even  a  trial  in  a  state  court,  and  prevents  all  inquiry  by  the 
state  through  her  courts  into  the  question  whether  her  laws  have 
been  in  fact  violated,  is  to  upset,  repudiate,  and  reverse  all  estab- 
lished rules  and  views  as  to  what  are  proper  uses  of  the  writ  and 
where  lies  the  line  of  separation  between  the  two  jurisdictions. 
For  hundreds  of  years,  by  the  courts  both  of  England  and  the 
United  States,  and  especially  by  the  Federal  Supreme  Court,  it  has 
been  a  recognized  principle,  put  in  practice  in  cases  almost  with- 
out number,  that  habeas  corpus  is  not  a  proper  proceeding  in 
which  to  try  the  question  of  the  guilt  or  innocence  of  the  prisoner, 
but  that  it  only  reaches  jurisdictional  questions.  The  Federal 
courts  have  exclusive  jurisdiction  in  a  few  cases  of  homicide,  of 
which  the  Neagle  case  is  not  one.  And  while  it  may  have  con- 
current, it  certainly  has  not  exclusive,  jurisdiction  of  the  offence  of 
obstructing  a  public  highway  in  a  state  merely  because  the  same 
has  been  declared  a  post-road  by  act  of  Congress,  as  was  decided 
in  the  Conway  case.1 

§  1173.   Proper  Bounds  of  Jurisdiction  of  Federal  Courts  where 
Party  detained  under  State  Authority.  —  Under  Section  7  of  the  Act 

of  Congress  of  March  2, 1833,  —  which  authorizes  any  judge  of  the 
United  States  to  issue  the  writ  of  habeas  corpus  where  an  officer  of 
the  United  States  is  imprisoned  "  for  any  act  done  or  omitted  to 
be  done  in  pursuance  of  a  law  of  the  United  States,"  —  the  writ  of 
habeas  corpus  is  the  proper  remedy'where  a  marshal  is  imprisoned 
by  the  sentence  of  a  state  judge,  as  for  contempt  in  not  producing 
the  bodies  of  certain  persons  named  in  a  writ  of  habeas  corpus 
issued  by  such  judge.  Accordingly,  where  it  appeared  from  the 
evidence  that  such  persons  were  legally  in  the  custody  of  the 
marshal,  pursuant  to  the  provisions  of  the  fugitive  slave  act,  and 
that  his  refusal  to  produce  them  before  the  state  judge  was  a 
paramount  duty  by  the  terms  of  the  act,  it  was  held  that  the 
marshal  was  entitled  to  his  discharge.  In  ordering  his  discharge 
upon  a  writ  of  habeas  corpus  a  judge  of  the  United  States  does 
not  assume  a  jurisdiction  to  review  or  reverse  the  sentence  or 
judgment  of  the  state  judge,  but  merely  exercises  a  power  ex- 

1  Ex  parte  Conway,  (Cir.  Ct.)  48  F.  77. 
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pressly  conferred  by  an  act  of  Congress.  But  the  authorities  are 
not  uniform  as  to  the  right  of  a  state  judge  to  issue  the  writ  of 
habeas  corpus  in  such  cases.1  Where,  however,  United  States 
marshals  or  their  deputies  are  arrested  by  state  authority  for  using 
force  or  threats  in  executing  process  of  the  Federal  courts,  habeas 
corpus  will  issue  to  effect  their  release.2  The  above-mentioned 
statute  gives  relief  to  one  in  state  custody  not  only  when  he  is  held 
under  a  law  of  the  state  which  seeks  expressly  to  punish  him  for 
executing  a  law  or  process  of  the  United  States,  but  also  when  he 
is  in  such  custody  under  a  general  law  of  the  state  which  applies  to 
all  persons  equally,  where  it  appears  he  is  justified  for  the  act  done 
because  it  was  done  in  pursuance  of  a  law  of  the  United  States.8 
But  it  has  been  held  that  whether,  in  a  given  case,  the  Federal 
court  should  discharge  such  a  person  in  advance  of  his  trial  on 
an  indictment  in  the  state  court,  is  a  matter  of  discretion.4 

§  1174.*  Same  Subjeot  —  Imprisonment  under  Unconstitutional 
Statute.  —  A  United  States  circuit  or  district  court,  or  any  judge 
thereof,  may  issue  a  writ  of  habeas  corpus  in  every  case  where  it 
is  alleged  a  party  is  restrained  of  his  liberty  anywhere  in  the 
territorial  jurisdiction  of  such  court  without  due  process  of 
law,  or  against  the  Constitution  or  laws  of  the  United  States.6 

1  Ex  parte  Robinson,  1  Bond,  39.  Case  of  the  Electoral  College  of  South 
Carolina,  1  Hugh.  571.  See  also  Matter  of  Engle,  Id.  592;  In  re  Ah  Jow,  29 
F.  181 ;  Re  Bull,  4  Dill.  323.  Principle  applies  to  Federal  officers  generally, 
Ramsey  v.  Jailer  of  Warren  County,  2  Flippin,  451.  See  Article  in  30  Amer. 
Law  Reg.  2()9.  A  United  States  court  may  issue  a  writ  of  habeas  carpus  to 
review  an  arrest  ordered  by  the  state  authorities,  and  executed  within  waters 
contiguous  to  a  United  States  navy-yard,  and  necessary  to  float  vessels  there 
stationed.  Such  waters  are  a  part  of  the  navy-yard,  and  are  within  the  ex- 
clusive jurisdiction  of  the  United  States.    Ex  parte  Tat  em,  1  Hughes,  588. 

•  United  States  v.  Fullhart,  (Cir.  Ct.)  47  F.  802.  This  case  may  be  ac- 
cepted as  the  first  fruits  of  the  Neagle  case,  135  U.  S.  1,  which  it  follows. 
That  the  writ  cannot  be  issued  by  a  state  court  so  as  to  affect  or  impair  & 
warrant  of  extradition  issued  by  the  Secretary  of  State  in  the  hands  of  the 
United  States  marshal,  see  Matter  of  Veremaitre,  9  N.  Y.  Leg.  Obs.  137; 
8  L.  Rep.  (n.  8.)  608. 

•  United  States  v.  Jailer  of  Fayette  County,  2  Abb.  U.  S.  265. 
4  Ex  parte  Royall,  117  U.  S.  241;  Ex  parte  Fonda,  Id  516. 

•  Ex  parte  Farley,  40  F.  66;  Ex  parte  McCready,  1  Hughes,  598;  and  see 
94  U  S.  391 ;  U.  S.  Rev.  Sts.  §§  751,  753,  755.  A  Federal  court  has  juris- 
diction to  discharge  on  habeas  corpus  any  person  taken  and  held  in  custody  in 
violation  of  the  Constitution,  or  of  a  law  or  treaty  of  the  United  States,  or  who 
is  restrained  of  his  liberty  **  without  due  process  of  law,"  within  the  meaning 
of  these  words  as  used  in  the  Constitution,  whether  by  state  or  Federal  author- 
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Formerly  the  Federal  judiciary  were  only  authorized  to  issue  writs 
of  habeas  corpus  to  bring  up  prisoners  from  jail  when  they  were 
committed  under  or  by  color  of  the  laws  of  the  United  States,  or 
committed  by  some  court  of  the  United  States,  or  were  required  to 
testify  in  a  case  depending  in  a  court  of  the  United  States.1  But 
under  the  recent  legislation  already  noticed  a  person  held  by  vir- 
tue of  the  sentence  of  a  state  court,  for  a  crime  which  was  not  within 
the  jurisdiction  of  such  court,  may  be  released  upon  a  writ  of  habeas 
corpus  from  a  United  States  court.2  And  where  an  alien  prisoner 
is  held  in  custody  in  execution  of  a  judgment  rendered  by  a  state 
court,  convicting  him  of  an  offence  created  by  a  state  statute,  and 
he  alleges  in  his  petition  that  such  statute  was  passed  in  violation 
of  the  United  States  Constitution  and  of  the  provisions  of  a  treaty 
of  the  United  States  with  the  nation  of  which  he  is  a  subject,  the 
circuit  court  has  jurisdiction  on  a  writ  of  habeas  corpus  to  inquire 

ity.  Ex  parte  Yung  Jon,  28  Fed.  Rep.  308;  U.  S.  Ex  rel.  Spink,  19  Fed.  Rep. 
631;  Ex  parte  Kenyon,  5  Dill.  (U.  S.)  385;  In  re  Lee  Tong,  9  Sawy.  (U.  S.) 
335;  a.  c.  5  Crim.  Law  Mag.  67;  note  to  6  Crim.  Law  Mag.  407 ;  In  re  Byron, 
18  Fed.  Rep.  722.  A  person  aiTested  and  imprisoned  for  the  violation  of  a 
void  ordinance  of  a  municipal  corporation  is  imprisoned  by  the  state  without 
due  process  of  law,  and  therefore  in  violation  of  the  Fourteenth  Amendment, 
and  may  be  discharged  therefrom  by  the  writ  of  habeas  corpus  issued  from  the 
proper  court  of  the  United  States.  Re  Lee  Tong,  18  Fed.  Rep.  253.  The 
authority  given  to  United  States  courts  by  Section  14  of  the  Act  of  September 
24,  1789,  (1  St.  at  L.  81)  to  grant  writs  of  habeas  corpus,  extends  to  cases 
where  a  prisoner  is  in  custody  under  a  valid  conviction  and  sentence,  but  claims 
release  upon  the  grounds  of  a  pardon.  Great  house's  Case,  2  Abb.  U.  S.  382. 
Fourteenth  Amendment.  —The  Federal  courts  will  have  jurisdiction  of  a  writ  of 
habeas  corpus  alleging  the  arrest  and  imprisonment  of  petitioner,  without  author- 
ity under  the  state  laws,  under  Const.  U.  S.  14th  Amend.  §  1,  which  pro- 
vides: *4  Nor  shall  any  state  deprive  any  citizen  of  life,  liberty,  or  property, 
without  due  process  of  law."  In  re  Monroe,  46  F.  62 ;  In  re  Marquandt,  Id.  See 
also  Re  Ah  Lee,  5  Fed.  Rep.  899.  That  under  Act  of  March  3,  1875,  ch.  137, 
§  2,  a  writ  of  habeas  corpus  cannot  be  removed  from  a  state  court  into  a  circuit 
court  of  the  United  States,  see  Kurtz  v.  Moffitt,  115  U.  S.  487;  Ex  parte 
Cabrera,  1  Wash.  232.  Operation  and  effect  of  the  Act  of  Congress  of  March  2, 
1833,  called  the  "  force  bill,"  and  the  powers  of  a  United  States  court,  upon 
a  habeas  corpus  issued  under  the  act,  —  explained.  Thomas  t>.  Crossin,  5  Pa. 
L.  J.  Rep.  328.  Jurisdiction  of  the  Federal  courts  in  habeas  corpus  cases  dis- 
cussed under  the  following  heads:  General  View  of  the  Jurisdiction;  Release 
by  the  Writ  from  Federal,  State,  Private,  and  Foreign  Authority;  Jurisdiction 
of  the  Several  Courts  and  Judges ;  Bail ;  Habeas  Corpus  cum  Causa,  ad  Testi- 
ficandum, etc.,  —  and  decisions  bearing  upon  the  subject  collated.  By  R.  H. 
Curtis,  12  Crim.  Law  Mag.  193. 

1  Ex  parte  Des  Rochers,  1  McAll.  68. 

*  Brown  v.  United  States,  2  Am.  L.  T.  (x.  s.)  464. 
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into  the  validity  of  the  statute  and  judgment,  and,  if  found  to  be 
in  violation  of  such  constitution  and  treaty,  is  authorized  to  dis- 
charge the  petitioner  from  such  custody.1  Nor  are  the  Federal 
courts  deprived  of  jurisdiction  by  reason  of  the  pendency  of  a 
proceeding  by  certiorari  in  a  state  court,  at  his  suit,  for  the  review 
of  the  decision  of  an  inferior  court  dismissing  the  writ  of  habeas 
corpus  issued  on  his  petition.2  But  the  judge  of  the  circuit  court 
has  no  jurisdiction  to  review  on  habeas  corpus  the  judgment  of 
the  circuit  court,  whereby  the  petitioner  has  been  convicted  and 
sentenced,  under  a  statute  which  he  claims  was  repealed  before 
such  sentence  was  passed.3 

§  1175.  Same  —  Chinese  Immigrants.  —  The  United  States  cir- 
cuit courts  have  jurisdiction  to  test  on  habeas  corpus  the  right  of 
Chinese  to  land  in  this  country  under  the  restriction  acts,  although 
6uch  cases  are  usually  brought  in  the  district  courts.  The  basis 
of  such  proceeding  is  the  fact  that  the  refusal  to  allow  a  Chinese 
passenger  to  land  is  a  restraint  of  his  liberty  within  the  meaning  of 
the  habeas  corpus  act,  for  which  it  becomes  the  duty  of  a  court  of 
justice  or  judge  to  whom  the  application  for  a  writ  of  habeas 
corpus  is  made  to  forthwith  award  the  writ,  unless  it  appears 
from  the  petition  itself  that  the  petitioner  is  not  entitled  thereto.4 

1  Re  Wong  Yung  Quy,  6  Sawyer,  (C.  Ct.)  237.  See  also  Ex  parte  Royall, 
117  U.  S.  241;  In  re  Brosnahan,  4  McCrary,  (U.  S.)  1;  Ex  parte  Davis,  21 
Fed.  Rep.  396;  In  re  Ah  Jow,  29  Fed.  Rep.  181.  In  matter  of  Quong  Woo, 
9  Pac.  C.  L.  J.  815;  In  matter  of  Titus,  8  Ben.  (U.  S.)  411;  Ex  parte  Kenyon, 
5  Dill.  (U.  S  )  385;  U.  S.  t>  Crook,  5  Dill.  (U.  S.)  453;  Re  Wong  Yong  Quy,  6 
Sawy.  (U.  S.)  237  ;  In  re  Bryant,  1  Deady,  (U.  S.)  118 ;  In  re  Duell,  3  Dill. 
(U.  S.)  116;  Matter  of  Winder,  2  Cliff.  (U.  S.)  89;  In  matter  of  Allen,  18 
Blatchf.  (U.  S.)  271. 

a  Matter  of  Leary,  10  Ben.  197. 

»  Re  Callicot,  8  Blatchf.  89 ;  8  Int.  Rev.  Rec.  169. 

«  United  States  v.  Yung  Ah  Lung,  124  U.  S.  621 ;  Aff'g,  s.  c.  25  Fed  Rep. 
141 ;  In  re  Chow  Goo  Pooi,  25  Fed.  Rep.  77.  Other  Chinese  cases  are:  In  re 
Shong  Toon,  21  Fed.  Rep.  386;  Chew  Heong  t>.  U.  S.  112,  U.  S.  536;  s.  c. 
21  Fed.  Rep.  791 ;  In  re  Low  Yam  Chow,  13  Fed.  Rep.  605 ;  s.  c.  7  Sawy. 
(U.  S.)  549 ;  In  re  Ah  Ping,  23  Fed.  Rep.  329 ;  In  re  Tong  Ah  Chee,  23  Fed. 
Rep.  441 ;  In  re  Quong  Woo,  13  Fed.  Rep.  229 ;  In  re  Ah  Sing,  13  Fed.  Rep. 
286;  In  re  Pong  Ah  Lung,  16  Fed.  Rep.  577;  Article  in  17  Cent  L.  J.  261 ; 
In  re  Ah  Tie,  13  Fed.  Rep.  291 ;  In  re  Ah  Moy,  21  Fed.  Rep.  785 ;  In  re  Ah 
Kee,  21  Fed.  Rep.  701 ;  In  re  Kew  Ock,  21  Fed.  Rep.  789;  In  re  Look  Tim 
Sing,  21  Fed.  Rep.  905;  In  re  Ah  Kee,  22  Fed.  Rep.  519 ;  In  re  Leong  Yick 
Dew,  19  Fed.  Rep.  490 ;  Cheen  Heong,  21  Fed.  Rep.  791 ;  In  re  Ah  Moy,  21 
Fed.  Rep.  808;  In  re  Chin  A  On,  18  Fed.  Rep.  506;  In  re  Chin  Ah  Sooey, 
21  Fed.  Rep.  393. 
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The  Federal  law  on  the  subject  of  habeas  corpus  in  Chinese  cases 
was  materially  altered  by  an  act  approved  May  5,  1892.1 

§  1176.  Imprisonment  by  Court-martial.  —  The  United  States 
circuit  courts  have  jurisdiction  to  issue  the  writ  of  habeas  corpus 
to  bring  up  the  body  of  a  person  imprisoned  by  the  judgment  of  a 
court-martial,  and  who  alleges  that  such  court  has  transcended  its 
powers,  and  to  discharge  the  prisoner  if  that  allegation  is  found 
to  be  true.2  But  circuit  courts  have  no  appellate  jurisdiction 
or  reviewing  power  over  the  decision  of  a  court-martial,  by 
habeas  corpus  or  otherwise.  They  can  only  inquire  if  the  court- 
martial  is  proceeding  regularly  within  its  jurisdiction.8 

§  1177.  Same  —  Enlisted  Minors.  —  The  writ  is  available  to  the 
parent  or  guardian  of  a  minor  who  has  enlisted  in  the  military 
service  of  the  United  States  without  the  consent  of  such  guardian 
or  parent,  and  in  violation  of  U.  S.  Rev.  St.,  §  1117,  making 
such  enlistment  illegal,  where  a  minor  who  has  so  enlisted  is  held 
as  a  deserter.  The  Federal  courts  have  jurisdiction  to  issue  the 
writ,  and  will  release  the  minor  in  such  case  unless  perhaps  where 
he  has  made  a  false  affidavit  as  to  his  age  at  the  time  of  enlist- 
ment.4 Nor  does  the  fact  that  a  minor  illegally  enlisted  as  a 
soldier  may  be  in  a  position  to  have  charges  for  desertion  pre- 
ferred against  him,  to  be  tried  by  a  court-martial,  divest  the  cir- 
cuit court  of  jurisdiction  to  discharge  him  from  the  military 
service  upon  a  writ  of  habeas  corpus  ; 6  nor  does  the  power  given 
to  the  Secretary  of  War  to  discharge  minors  unlawfully  enlisted  in 
the  army,  take  away  the  jurisdiction.0 

§  1178.  Same  —  Custody  of  infant.  —  The  act  authorizing  the 
writ  of  habeas  corpus  to  be  issued  u  for  the  purpose  of  inquiring 
into  the  cause  of  commitment "  applies  as  well  to  cases  of  commit- 
ment under  civil  as  to  those  under  criminal  process.    In  inquiring 

1  One  provision  of  the  act  is  to  the  effect  that  pending  the  hearing  on  habeas 
corpus  in  Chinese  cases  the  court  shall  not  accept  bail  for  the  appearance  of  the 
party  in  custody. 

*  Barrett  v.  Hopkins,  2  McCrary,  (C.  Ct.)  120. 
«  Re  White,  17  Fed.  Rep  723. 

*  In  re  Baker,  23  Fed.  Rep.  30;  In  re  Wall,  8  Fed.  Rep.  85;  U.  S  *. 
Hanchett,  18  Fed.  Rep.  26;  Ex  parte  Schmied,  1  Dili.  (U.  S.)  587;  In  re  Von 
Dieselskie,  15  Waah.  Law  Rep.  346;  cited  in  9  Crim.  Law  Mag.  721 ;  U.  8. 
v.  Gibbons,  24  Fed.  Rep.  135 ;  Re  McNulty,  2  Low,  (U.  S.)  270;  Seavey  v. 
Seymour,  3  Cliff.  (U.  S.)  439 ;  In  re  Davison,  21  Fed.  Rep.  618. 

*  United  States  v.  Hanchett,  18  Fed.  Rep.  26. 

*  Re  McDonald,  1  Low.  100. 
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into  the  extent  of  the  power  thus  conferred,  the  courts  of  the  United 
States  are  not  required  to  limit  the  application  of  the  writ  to  cases 
to  which  it  is  limited  in  England,  so  far  as  it  depends  upon  the 
English  statute,  viz., to  cases  of  commitment  under  criminal  process, 
but  may  apply  it  to  all  cases  which  it  would  reach  at  common  law, 
viz.,  to  commitments  under  civil  as  well  as  criminal  process;  for 
although  the  common  law  is  not  a  source  of  jurisdiction  in  the 
courts  of  the  United  States,  it  is  necessarily  referred  to  for  the  defi- 
nition and  application  of  terms.1    But  a  circuit  court  has  not  juris- 
diction to  issue  the  writ  on  the  application  of  the  father  of  a  child 
too  young  to  be  deemed  to  owe  him  service,  for  the  purpose  of 
enforcing  his  claim  to  the  custody  of  the  child.2 

§  1179.  Power  of  Individual  District  Judge. — The  power  to  issue 
the  writ  belongs  to  the  individual  judges  of  the  district  courts,  with 
certain  statutory  restrictions.8  And  a  district  judge  or  a  district 
court  has  jurisdiction  to  issue  the  writ  of  habeas  corpus  and  hear 
the  case  when  the  petitioner  is  held  under  illegal  restraint,  although 
without  any  formal  or  technical  commitment.4  A  circuit  court 
held  by  the  district  judge  alone  may  exercise  all  the  powers  of  a 
circuit  court  under  the  writ  of  habeas  corpus.6  But  the  jurisdic- 
tion of  the  Federal,  circuit,  and  district  courts,  is  limited  to  their 
respective  geographical  divisions.6 

§  1180.  Circuit  Courts  of  Appeal.  — A  circuit  court  of  appeal  has 
no  jurisdiction,  in  the  absence  of  a  statute  expressly  authorizing  it, 
to  award  a  writ  of  habeas  corpus  to  be  served  outside  of  the  cir- 

1  See  Ex  parte  Randolph,  2  Brock.  Marsh.  447.  Debtor  in  jail.  —  U.  S. 
Rev.  St.  §  753,  which  declares  that  "  the  writ  of  habeas  corpus  shall  in  no  case 
extend  to  a  prisoner  in  jail/1  does  not  oust  the  Federal  courts  of  jurisdiction 
to  release  on  habeas  corpus,  for  the  purpose  of  bringing  him  before  a  commis- 
sioner for  examination,  a  debtor  who  is  in  jail  under  executions  in  civil  actions, 
since  such  debtor  is  not  confined  at  the  suit  of  the  state,  but  of  his  creditors. 
In  re  Nineau,  45  F.  188. 

*  Ex  parte  Everts,  1  Bond,  197;  7  Am.  Law  Reg.  70.  -  Compare  Bennett 
v.  Bennett,  Deady,  299. 

*  Re  Keeler,  Hempst.  306. 

4  Matter  of  McDonald,  9  Am.  Law  Reg.  601. 

•  Matter  of  Kaine,  10  N.  T.  Leg.  Obs.  257.  Rule  27  of  the  "  general 
orders  in  bankruptcy,"  authorizing  the  district  courts  to  issue  writs  of  habeas 
corpus  in  certain  cases,  applies  only  to  the  court  in  which  the  proceedings  in 
bankruptcy  are  had.     Matter  of  Seymour,  1  Ben  348. 

•  U.  S.  Rev.  Sts.  §  752;  Ex  parte  Graham,  4  Wash.  (U.  S.)  211;  compare 
Ex  parte  Kenyon,  5  Dill.  (U.  S.)  385;  Ex  parte  Sloan,  4  Sawy.  (U.  S.)  330; 
Ex  parte  Hebard,  4  Dill.  (U.  S.)  380;  Collier's  Case,  6  Opin.  Att>Gen.  103. 
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cuit  for  which  it  sits,  to  secure  the  release  of  a  person  there  held 
in  custody.  Nor  is  such  court  authorized  to  award  such  writ,  on 
the  ground  that  its  appellate  jurisdiction  is  invoked  therein  to  re- 
vise the  decision  of  the  district  court  of  a  territory  within  its  cir- 
cuit under  whose  process  petitioner  was  confined,  as  its  appellate 
jurisdiction  over  territorial  courts  is  limited  to  the  supreme  courts 
of  the  territories.1 

§  1181.  Supreme  Court  Justices  at  Chambers.  —  A  justice  of  the 
Supreme  Court  of  the  United  States  may  exercise  his  power  in 
granting  the  writ  of  habeas  corpus,  wherever  he  may  be  ;  and  may 
hear  the  case,  though  not  within  the  circuit  to  which  he  has  been 
assigned.  If  the  case  is  one  involving  appellate  jurisdiction, — 
as  where  revision  of  a  decision  by  the  circuit  court  is  prayed,  —  he 
can  either  hear  and  determine  the  application  himself,  or  postpone 
it  to  be  heard  in  the  first  instance  by  the  Supreme  Court.  The  lat- 
ter course  is  very  proper  where  questions  of  great  moment  and 
difficulty  are  involved.  It  is  only  where  the  hearing  will  involve 
original  jurisdiction  that  the  Supreme  Court  cannot  take  cogniz- 
ance of  it  upon  a  reference  by  a  justice.2 

§  1182.  Circuit  Judge  at  Chambers.  —  United  States  circuit 
judges  have  undoubted  power  in  the  exercise  of  original  jurisdic- 
tion to  grant  writs  of  habeas  corpus  at  chambers,  and  in  vacation. 
But  a  circuit  court  judge  has  no  jurisdiction  to  review  on  habeas 
corpus  the  judgment  of  the  circuit  court,  whereby  the  petitioner 
has  been  convicted  and  sentenced  under  a  statute  which  he  claims 
has  been  repealed  before  such  sentence  was  passed.  No  writ  of 
error  lies  to  the  judge ;  and  he  has  no  power  to  revise  or  reverse 
the  judgment8 

1  In  re  Boles,  (Cir.  Ct.  App.)  48  F.  75. 

»  Ex  parte  Clarke,  100  U.  S.  399.  See  also  Matter  of  Kaine,  14  How.  103; 
Ex  parte  Barnes,  1  Sprague,  133;  9  Law  Rep.  314.  In  Ex  parte  Clarke,  supra, 
it  appeared  that  an  officer  of  election,  at  an  election  for  a  representative  to  Con- 
gress in  Cincinnati,  was  convicted  of  a  misdemeanor  in  the  United  States  circuit 
court,  under  U.  S.  Rev.  St.  §  5515,  for  a  violation  of  the  law  of  Ohio,  for  allow- 
ing a  sealed  ballot-box  to  be  broken  open.  It  was  held  that  Congress  had 
power  to  pass  the  law  under  which  the  conviction  was  had,  that  the  court  had 
jurisdiction,  that  a  habeas  corpus  for  discharge  from  imprisonment  under  the 
conviction  was  rightfully  issued  by  a  justice  of  the  United  States  Supreme 
Court,  returnable  before  himself,  and  he  had  the  right,  if  it  could  be  done  with- 
out injury  to  the  prisoner,  to  refer  the  matter  to  this  court  for  its  determina- 
tion, it  being  a  case  which  involved  the  exercise  of  appellate  jurisdiction. 
Otherwise,  had  the  case  involved  original  jurisdiction  only.  (Field  and 
Clifford,  JJ.,  dissenting.) 

1  He  Callicot,  8  Blatchf.  89. 
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§  1183.  Exclusive  Federal  Jurisdiction.  —  Section  14  of  the  Judi- 
ciary Act  of  1789  did  not  give  to  the  Federal  courts  the  power  to 
extend  the  writ  to  prisoners  in  custody  under  state  authority.1  But 
the  Habeas  Corpus  Act  of  March  2, 1833,  gives  relief  to  one  in  state 
custody,  not  only  when  he  is  held  under  a  law  of  the  state  which 
seeks  expressly  to  punish  him  for  executing  a  law  or  process  of 
the  United  States,  but  also  when  he  is  in  such  custody  under  a 
general  law  of  the  state  which  applies  to  all  persons  alike,  where 
it  appears  that  he  is  justified  for  the  act  done  because  it  was  done 
in  pursuance  of  a  law  of  the  United  States.  And  under  that  act, 
whether  the  petitioner  is  held  under  state  or  Federal  process  is 
immaterial.  If  he  is  confined  "  for  an  act  done  in  pursuance  of 
a  law  of  the  United  States,  or  of  a  process  of  any  judge  or  court 
thereof,"  he  is  entitled  to  a  discharge.2  Accordingly,  where  one 
who  committed  perjury  before  a  United  States  commissioner  was 
tried  and  sentenced  in  a  state  court,  and  was  produced  upon  a 
writ  of  habeas  corpus  sued  out  of  a  United  States  court,  it  was 
held  that  the  state  court  had  no  jurisdiction  to  try  the  relator,  the 
crime  not  being  one  against  the  state,  and  that  the  United  States 
court  had  power  to  discharge  him  upon  habeas  corpus.8  So  one 
who  has  been  convicted  in  a  state  court  of  counterfeiting  the  coin 
of  the  United  States,  and  sentenced  to  imprisonment,  must  be  dis- 
charged therefrom  on  habeas  corpus ;  for  the  state  courts  have  not 
jurisdiction  to  try  for  counterfeiting.4  But  the  fact  that  at  the 
time  a  person  was  indicted,  tried,  convicted,  and  sentenced  for 
perjury  by  a  state  court,  he  was  under  an  indictment  in  the  Fed- 
eral court  for  an  offence  against  the  United  States,  but  released  on 
bail,  does  not  entitle  him  to  a  discharge  on  habeas  corpus,  on  peti- 

1  Elkinson  v.  Deliesseline,  2  Wheat.  Cr.  Cas.  56.  Ex  parte  Des  Rochera, 
McAll.  68.     See  also  Ex  parte  Randolph,  2  Brock.  Marsh.  447. 

a  United  States  v.  Jailer  of  Fayette  county,  2  Abb.  (U.  S.)  265.  By  the 
judiciary  act,  the  power  of  a  court  of  the  United  States,  or  judge  thereof,  to 
issue  the  writ  to  bring  up  a  prisoner  in  custody  under  a  sentence  or  execution 
of  a  state  court,  is  limited  to  cases  where  he  is  to  be  used  as  a  witness.  It  is 
immaterial  whether  the  imprisonment  be  under  civil  or  criminal  process.  An 
individual  in  custody  of  the  authority  of  a  state  is  beyond  the  reach  of  Federal 
courts.  Ex  parte  Dorr,  3  How.  103.  The  writ  does  not  lie  to  bring  up  a 
person  confined  in  the  prison  bounds  upon  a  ca.  sa.  issued  in  a  civil  suit.  Ex 
parte  Wilson,  6  Cranch,  52.  The  Federal  courts  have  no  jurisdiction  to  grant 
a  habeas  corpus  upon  a  petition  alleging  that  the  prisoner  is  held  under  the 
capias  of  a  state  court  issued  upon  a  judgment  that  has  been  vacated.  In  rt 
Shaner,  39  F.  869. 

•  Brown  v.  United  States,  2  Am.  Law  T.  (n.  s.)  464. 

*  Ex  parte  Houghton,  8  Fed.  Rep.  897. 
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tion  of  his  bondsman  in  the  Federal  court,  where  the  judgment  of  the 
state  court  was  competent  and  regular,  and  the  Federal  court  has 
bj  its  action  waived  its  right  to  a  prior  trial  of  the  offence  for 
which  he  was  indicted.1  And  if  a  party  be  in  custody  of  an  officer 
of  the  state  government,  under  an  indictment  for  larceny,  and  as 
a  justification  for  the  act  complained  of  sets  up  the  fact  of  the 
issue  of  a  writ  of  replevin  from  the  Federal  court,  that  court  will, 
on  habeas  corpus,  inquire  into  the  facts  ;  and  if  it  should  appear 
that  the  writ  was  obtained  fraudulently,  with  the  purpose  of  carry- 
ing off  property,  the  court  will  remand  the  relator  to  the  custody 
of  the  state  officers.2 


II.  State  Courts. 


§1184.  Concurrent  Jurisdiction. 

1185.  Exclusive  State  Jurisdiction. 

1186.  Appellate  State  Courts. 


§  ]  187.  State  Courts  of  Record  generally. 

1188.  Court  Officers. 

1189.  Territorial  Jurisdiction. 


§  1184.  Concurrent  Jurisdiction.  — The  jurisdiction  of  the  Fede- 
ral courts  in  habeas  corpus  is  exclusive  only  in  cases  where  persons 
held  in  custody  under  Federal  authority  seek  relief.  In  all  other 
cases,  state  courts  have  complete  concurrent  jurisdiction.  And 
even  where  the  habeas  corpus  case  is  one  cognizable  exclusively  in 
a  Federal  court,  the  latter  may  in  its  discretion,  in  a  case  not  re- 
quiring immediate  action,  refuse  the  writ  in  advance  of  trial,  in  a 
state  court,  or  even  after  conviction  and  before  hearing  in  the 
state  court  of  last  resort,  upon  the  application  of  a  petitioner  in 
custody  under  process  from  a  state  court  of  original  jurisdiction 
for  an  alleged  offence  against  the  laws  of  such  state.8  The  gen- 
eral rule  herein  is  that,  subject  to  the  exclusive  and  paramount 
authority  of  the  national  government,  by  its  own  judicial  tribunals, 
to  determine  whether  persons  held  in  custody  by  authority  of  the 
courts  of  the  United  States,  or  by  commissioners  of  such  courts, 
or  by  officers  of  the  general  government  acting  under  its  laws,  are 
so  held  in  conformity  with  the  law,  the  states  have  the  right  by 
their  own  courts,  or  by  the  judges  thereof,  to  inquire  into  the 
grounds  upon  which  any  person  within  their  respective  territorial 

i  Mackin  r.  People,  115  HI.  312;  8  N.  E.  178. 
a  Ex  parte  Thompson,  1  Flip.  (C.  Ct.)  507. 

«  Ex  parte  Royall,  117  U.  S.  241 ;  In  re  Ah  Jow,  ?9  Fed.  Rep.  181;  Ex 
parte  Hauson,  28  Fed.  Rep.  127;  Ex  parte  Jung  Jon,  28  Fed.  Rep.  308. 
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§  1187.    State  Courts  of  Record  generally.  —  Common  law  courts 
of  record  have  common  law  powers  in  the  matter  of  issuing  writs 

upon  habeas  corpus,  hold  a  preliminary  examination  in  the  case  of  one  bound 
over  to  appear  before  a  magistrate  on  a  charge  of  murder;  and  although  this 
should  not  commonly  be  done,  still,  if  it  is  alleged  that  prejudice  exists  which 
would  interfere  with  a  fair  examination  before  the  magistrate,  and  the  at- 
torney-general consents  to  the  hearing  before  the  supreme  court,  on  the  ground 
of  economy,  such  hearing  may  be  held,  and  testimony  taken  before  a  commis- 
sioner. Ex  parte  Eagau,  IS  Fla.  194.  In  T^niirifl.T»>..  —  Const.  La.  art.  89,  pro- 
vides that  the  supreme  court  and  each  of  the  judges  thereof  shall  have  power 
to  issue  writs  of  habeas  corpus  at  the  instance  of  all  persons  in  actual  custody, 
in  cases  where  it  may  have  appellate  jurisdiction.  The  same  power  is  con- 
ferred on  the  judges  of  the  courts  of  appeal  by  article  104,  and  upon  district 
judges  by  article  115.  Held,  that  the  jurisdiction  of  the  supreme  court  to 
issue  such  writs  is  concurrent  with,  but  not  superior  to,  the  jurisdiction  con- 
ferred  on  judges  of  the  courts  of  appeal  and  district  judges,  and  the  su- 
preme court  will  decline  to  review  on  writ  of  habeas  corpus  the  action  of 
a  district  judge,  having  jurisdiction,  in  refusing  bail  to  a  prisoner,  after  a 
full  and  fair  preliminary  examination.  In  re  Strickland,  41  La.  An.  324; 
6  So.  577.  That  the  jurisdiction  of  the  supreme  court  of  Louisiana  in  habeas 
corpus  cases  is  original  only ;  the  writ  cannot  be  used  in  exercise  of  appel- 
late jurisdiction;  see  Roques  v.  Fagin,  28  La.  An.  887.  That  the  supreme 
court,  or  any  member  of  the  court,  is  competent  to  issue  the  writ  of  habeas 
corpus,  in  any  case  that  might  be  brought  to  the  court  on  appeal,  and  that  it  is 
not  necessary  the  appeal  should  be  pending,  see  State  v.  Rose,  29  La.  An.  755. 
See  also  State  v.  Houston,  35  La.  An.  1194.  That  the  supreme  court  may  issue 
the  writ  in  a  case  where  a  party  to  a  suit  before  a  district  court  has  been  im- 
prisoned by  the  judge  for  a  contempt  of  court,  if  the  amount  in  dispute  in  the 
main  action  is  sufficient  to  give  jurisdiction  of  the  appeal,  and  provided  the 
contempt  is  connected  with  or  grows  out  of  the  main  action,  see  State  p. 
Sauvinet,  24  La.  An.  119.  Poche,  J.,  delivering  the  opinion,  said:  4i  Nothing 
in  the  language  of  the  constitution  suggests  the  thought,  or  can  justify  the 
conclusion,  that  in  the  exercise  of  their  respective  powers  in  that  connection, 
any  of  the  judges  referred  to  are  inferior  to  others  in  the  matter  of  the  con- 
clusions which  they  may  reach.  It  is  quite  plain  that  the  power  is  concurrent 
among  all  the  judges  therein  referred  to  and  enumerated.  The  only  difference 
is  that  in  the  case  of  the  supreme  court,  and  of  each  of  the  judges  thereof,  the 
jurisdiction  may  extend  to  all  parts  of  the  state,  whereas  in  the  case  of  the 
others  the  power  can  be  exercised  only  within  the  territory  embraced  in  their 
respective  circuits  or  districts."  In  Maryland  —  Under  the  provisions  of  the 
constitution,  art.  4,  §  33,—  denning  the  powers  and  jurisdiction  of  the  supreme 
bench, —  the  matter  of  law,  decided  on  application  for  a  writ  of  habeas  corpus, 
by  any  of  the  several  judges  assigned  to  the  different  courts  in  Baltimore  City, 
is  subject  to  review  and  determination  by  the  supreme  bench.  Roth  w.  House 
of  Refuge,  31  Md.  329.  In  Ex  parte  O'Xeil,  8  Md.  227,  it  was  held:  (1)  The 
court  of  appeals  had  no  original  jurisdiction  in  case  of  habeas  corpus.  (2)  Indi- 
vidual judges  of  the  court  of  appeals  may,  by  virtue  of  the  act  of  1809,  ch.  125, 
issue  a  writ  of  habeas  corpus  in  vacation  of  the  circuit  court.  (3)  They  have 
power  to  bear  and  decide  cases  of  habeas  corpus  under  article  4,  §  6,  of  the  con- 
stitution, which  makes  them  conservators  of  the  peace  throughout  the  state. 
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of  habeas  corpus.  Still  jurisdiction  is  often  conferred  upon  them 
by  statutes  which  in  some  respects  define  and  limit  their  powers. 
Thus  in  New  York  it  is  held  that  the  powers  of  a  judge  of  the  su- 
perior court  of  New  York  in  granting  a  writ  of  habeas  corpus,  and 
in  the  proceedings  thereon,  are  only  those  enumerated  in  the 
Habeas  Corpus  Act.1 

See  also  Ex  parte  Maulsley,  13  Md.  625.  In  Mississippi.  —  Any  one  or  all  of  the 
judges  of  the  high  court  of  error  and  appeals,  as  individuals,  have  full  jurisdic- 
tion over  the  writ  of  habeas  corpus ;  but  they  have  not  power  to  act  thereon  as 
a  court  in  the  first  resort.  Ex  parte  Hickey,  12  Miss.  4,  (Smed.  &  M.)  751. 
In  Nebraska.  —  As  the  original  jurisdiction  of  the  supreme  court  in  habeas  cor- 
pus proceedings  is,  by  the  constitution,  conferred  on  the  court,  there  is  no 
authority  for  a  judge  of  the  court  alone  to  grant  or  hear  a  writ  of  habeas  corpus. 
In  re  White,  (Neb.)  51  N.  W.  287.  The  court  by  Maxwell,  C.  J.,  said:  "The 
original  jurisdiction  of  this  court  to  issue  a  writ  of  habeas  corpus  is  conferred 
upon  the  court  by  the  constitution,  and  not  upon  the  several  judges  thereof. 
The  judges  thereof,  severally,  have  no  authority  to  grant  the  writ;  as  where 
the  petition  is  filed  here,  the  writ  must  be  granted  by  at  least  two  of  the  judges. 
A  single  judge  of  this  court,  therefore,  cannot  grant  the  writ.  There  is  an 
abundant  provision  for  the  granting  of  the  writ,  as  it  may  be  applied  for  to  any 
county  judge  or  judge  of  the  district  court,  and  the  several  rulings  thereon  of  the 
district  court  may  be  brought  into  this  court  for  review  on  error.  As  a  gen- 
eral rule,  therefore,  the  proceeding  should  be  instituted  in  the  county  where 
the  alleged  unlawful  restraint  is  being  exercised,  and  where,  if  it  is  necessary 
to  call  witnesses,  the  parties  will  not  be  subjected  to  unnecessary  expense 
and  inconvenience.  The  case  may  be  then  reviewed  on  error  as  in  other 
cases."  In  New  York.  —  A  justice  of  the  supreme  court  can,  even  'when  sit- 
ting at  chambers,  award  a  writ  of  habeas  corpus  that  shall  run  to  any  part  of 
the  state.  People  v.  Hanna,  3  How.  (N.  Y.)  Pr.  39;  People  v.  Cooper,  8  Id. 
288.  The  statute  of  Ohio  relating  to  this  subject  gives  to  the  judges  of  the 
courts,  separately  and  at  chambers,  jurisdiction  of  the  subject-matter  in  all 
cases,  except  when  the  person  is  convicted  of  a  crime  or  offence,  and  stands 
committed  for  it;  or  where  he  is  committed  for  treason  or  felony,  the  punish- 
ment whereof  is  capital,  plainly  expressed  in  the  warrant  of  commitment. 
Ex  parte  Collier,  6  Ohio  St.  55.  In  Pennsylvania.  —  A  single  judge  of  the 
Pennsylvania  supreme  court  may  allow  the  writ  of  habeas  corpus  at  common 
law,  on  cause  shown,  but  it  can  be  heard  only  in  banc.  Gosline  v.  Place,  32 
Pa.  St.  520.  For  power  of  Texas  Court  of  Appeals,  see  Ex  parte  Lynn,  19  Tex. 
App.  120.  It  requires  no  aid  of  the  legislative  department  to  enable  the  su- 
preme and  district  courts  of  Texas,  on  habeas  corpus,  to  inquire  into  the  valid- 
ity of  a  commitment  by  an  inferior  court,  and  to  discharge  from  imprisonment, 
if  it  appears  that  the  commitment  was  void.  Hoi  man  v.  Mayor  of  Austin,  34 
Tex.  668.  For  full  exposition  of  powers  of  Washington  supreme  court,  see 
In  re  Rafferty,  (Wash.)  25  P.  465;  1  Wash.  St.  382. 

1  People  v.  Porter,  1  Duer,  (N.  Y.)  709.  For  powers  of  probate  judge  in 
Alabama,  see  Ex  parte  Ray,  45  Ala.  15;  circuit  judges  and  chancellors,  see 
Ex  parte  Chaney,  8  Ala.  424;  South  Carolina  courts  of  common  pleas,  see  Ex 
parte  Gilchrist,  4  McCord,  (S.  C.)  233.  In  New  York  a  judge  at  chambers 
may  issue  a  writ  of  habeas  corpus,  notwithstanding  the  court  is  at  the  time  in 


972  HABEAS  CORPUS.  [PART  II, 

§  1188.  Court  Officers.  —  A  United  States  circuit  court  commis- 
sioner is  not  authorized  to  issue  a  writ  of  habeas  corpus  to  bring 
a  prisoner  from  jail  for  the  purpose  of  making  a  deposition.1  In 
Michigan,  circuit  court  commissioners  have  no  power  to  adjudicate, 
under  the  writ  of  habeas  corpus,  upon  the  right  of  the  custody  of 
children ;  such  a  power  properly  pertains  to  courts,  and  cannot 
constitutionally  be  conferred  upon  an  officer,  to  be  exercised  in  a 
summary  proceeding  out  of  court.  And  the  statute  must  be  un- 
derstood as  excepting  from  their  jurisdiction  all  cases  in  which 
the  relief  sought  is  such  as  cannot,  consistently  with  legal  princi- 
ples, be  afforded  by  an  order  made  by  a  judge  at  chambers.2  In 
Illinois,  masters  in  chancery  possess  no  power  to  issue  writs  of 
habeas  corpus,  but  may,  by  indorsement  on  the  application,  order 
the  clerk  of  the  circuit  court  of  the  proper  county  to  issue  such 

session.  Shank's  Case,  15  Abb.  (N.  T.)  Pr.  n.  b.  38.  And  in  Arkansas  a 
judge  of  the  circuit  court  has  authority  to  issue,  hear,  and  determine  a  habeas 
corpus,  as  well  in  vacation  as  in  term  time.  Wright  v.  Johnson,  5  Ark.  687. 
Power  of  circuit  judges  at  chambers  in  Minnesota  and  Missouri,  see  State  v. 
Hill,  10  Minn.  63;  Martin  v.  State,  12  Mo.  471.  County  courts. —  A  judge  of 
the  county  court  of  Alabama  is  authorized  to  award  a  habeas  corpus  in  all  cases 
where  the  detention  is  claimed  by  virtue  of  civil  process,  and  to  judge  of  the 
validity  of  such  process.  Morrow  v.  Bird,  6  Ala.  834.  Jurisdiction  of  the  city 
court  of  Atlanta  in  cases  of  habeas  corpus.  Broomhead  v.  Chisholm,  47  Ga.  390. 
Under  N.  Y.  Rev.  St.  authority  to  entertain  proceedings  in  habeas  corpus,  in 
the  case  of  a  wife  separated  from  her  husband,  applying  for  the  custody  of  her 
minor  child,  is  vested  only  in  the  supreme  court,  and  a  single  judge  of  that 
court,  or  a  county  judge,  has  no  jurisdiction.  People  v.  Humphreys,  24  Barb. 
(N.  Y.)  521.  City  courts. — The  city  judge  of  the  city  of  New  York  has  power 
to  issue  a  writ  of  habeas  corpus.  People  v.  Russell,  1  Abb.  (N.  Y.)  Pr.  n.  s. 
230.  But  see  Nash  v.  People,  35  N.  Y.  607.  And  the  recorder  of  Albany  — 
like  other  recorders  of  cities  on  whom  the  powers  of  supreme  court  commis- 
sioners are  by  law  conferred  —  may  issue  writs  of  habeas  corpus  ;  and  it  is  no 
objection  to  the  jurisdiction,  in  such  cases,  that  the  question  raised  by  the  writ 
is  one  depending  on  equitable  principles.  People  v.  Hoster,  14  Abb.  (N.  Y.) 
Pr.  n.  s.  414.  Such  inferior  judicial  officers  have  no  power  in  Michigan  to 
issue  the  writ.  Matter  of  Mason,  8  Mich.  70.  Justices  of  the  peace  are  not 
generally  vested  with  jurisdiction  to  grant  the  writ.  But  by  the  Habeas  Corpus 
Act  of  South  Carolina,  (Pamph.  Laws,  21)  justices  of  the  peace  and  quorum 
are  authorized  to  grant  the  writ  of  habeas  corpus,  where  the  prisoner  is  in  con- 
finement for  "  criminal,  or  supposed  criminal  matter,"  and  in  such  cases  only. 
Harvey  v.  Huggins,  2  Bailey,  (S.  C.)  252.  See  Wattles  v.  Marsh,  5  Cow.  (N.  Y.) 
176. 

1  Ex  parte  Barnes,  1  Sprague,  133;  9  Law  Rep.  314. 

9  Rowe  v.  Rowe,  28  Mich.  353.  Circuit  court  commissioners  cannot  review, 
the  judicial  action  of  any  court  in  holding  persons  convicted  of  crime,  or  issue 
writs  of  habeas  corpus  upon  grounds  involving  judicial  action.  Re  Burger,  39 
Mich.  203. 
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writ ;  and  it  is  the  imperative  duty  of  the  clerk  to  issue  the  writ 
under  the  seal  of  the  court,  pursuant  to  the  order  of  the  master.1 
§  1189.  Territorial  Jurisdiction. — Statutes  generally  provide  that 
the  writ  may  be  granted  under  certain  circumstances  by  a  judicial 
officer  other  than  the  one  having  territorial  jurisdiction  of  the 
place  of  detention.  Under  such  statutes  the  writ  should  not  be 
issued  to  run  into  another  county,  except  upon  good  cause  shown 
why  the  application  should  not  be  made  to  the  local  judge.2  In 
Indiana  the  inability  or  incompetency  of  the  local  judge  to  hear 
and  determine  the  application  constitutes  good  cause  for  applying 
elsewhere.3  But  a  Texas  statute  providing  that,  after  indictment 
found,  a  writ  of  habeas  corpus  must  be  made  returnable  in  the 
county  where  the  offence  has  been  committed,  was  held  not  to 
prevent  a  writ  issued  from  one  district  court  of  a  county  which  is 
divided  into  two  districts,  from  being  returned  to  the  judge  of  the 
other  district,  when  the  judge  of  the  former  had  requested  the  lat- 
ter to  hear  the  case  for  him,  and  had  absented  himself  from  the 
district.4  Nor  does  the  restriction  in  a  habeas  corpus  act,  that 
application  for  a  writ  must  be  to  a  judge  or  officer  within  the 
county  where  the  prisoner  is  detained,  or  an  adjoining  county  ^ 
apply  to  the  supreme  court  or  one  of  its  justices.6  But  under 
a  statute  prescribing  that  application  shall  be  made  "to  the 
supreme  or  district  court,  or  to  any  judge  thereof,  being  within  the 


1  People  v.  Town,  4  111.  (3  Scam.)  19.  As  to  power  of  clerks  of  courts,  see 
Re  Jesse  Cooper,  32  Vt  258,  holding  that  a  writ  of  habeas  corpus  cannot  be 
issued  by  the  clerk  of  the  county  or  supreme  court  during  vacation. 

2  Ex  parte  Ellis,  11  Cal.  222.  Where  the  mother,  residing  in  one  judicial 
district,  made  application  to  the  judge  of  that  district  for  a  writ  of  habeas  cor- 
pus for  the  possession  of  her  daughter,  a  minor,  alleged  to  be  restrained  from 
her  liberty  in  another  judicial  district,  —  Held,  that  the  person  restrained  was 
the  applicant,  within  the  meaning  of  the  statute,  and  that  the  application 
should  have  been  made  to  the  judge  or  court  nearest  her.  Thompson  v. 
Oglesby,  42  Iowa,  598. 

«  Ex  parte  Wiley,  36  Ind.  528. 

«  In  re  Angus,  (Tex.)  12  S.  W.  1099;  28  Tex.  App  293;  Code  Crim.  Proc. 
Tex.  art.  137. 

*  People  v.  Cowles,  59  How.  (N.  Y.)  Pr.  287.  See  Ex  parte  Robins,  15 
Ark.  402.  A  person  committed  for  contempt  in  one  county,  and  brought  into 
another  county  on  habeas  corpus  ad  testificandum,  may  be  discharged  there  on  a 
habeas  corpus  to  inquire  into  the  cause  of  his  detention,  issued  by  a  justice  of 
the  supreme  court  in  the  latter  county,  and  this  notwithstanding  the  oyer  and 
terminer  of  the  former  county  is  in  session.  Shank's  Case,  15  Abb.  (N.  Y.) 
Pr.  n.  s.  38. 
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county  where  the  prisoner  is  detained,  or  if  there  be  no  such  offi- 
cer within  such  county,  or  if  he  is  absent  or  from  any  cause  is  in- 
capable of  acting,  or  has  refused  to  grant  such  writ,  then  to  some 
officer  having  such  authority  residing  in  any  adjoining  county ," 
and  that,  where  the  application  is  made  to  any  "  officer  "  not  re- 
siding in  the  county  where  the  prisoner  is  detained,  the  writ  shall 
be  denied  unless  there  is  proof  that  there  is  no  officer  in  such 
county  authorized  to  grant  the  writ,  or,  if  there  is  one,  that  he  is 
absent,  or  has  refused  to  grant  the  writ,  or  is  incapable  of  acting, 
it  was  held  that  the  supreme  court  cannot  grant  a  writ  in  the  ab- 
sence of  the  proof  required.1 

i  In  re  Doll,  (Minn.)  50  N.  W.  607;  Gen.  St.  Minnesota,  187S,  c.  80. 
Gilfillan,  C.  J.,  delivering  the  opinion,  said:  "  The  statute  regulating  the  writ 
of  habeas  corpus  seems  to  have  been  framed  with  reference, —  First,  to  securing 
and  enforcing  the  constitutional  right  to  the  writ;  and  second,  to  avoiding, 
so  far  as  consistent  with  that  first  purpose,  public  inconvenience  and  abuse  of 
the  writ.  Under  its  provisions  it  is  hardly  possible  that  one  entitled  to  the 
writ  can  fail  to  obtain  it ;  for  if  one  court  or  officer  refuses  it,  or  cannot  act, 
he  may  apply  to  another,  and  so  on,  until  he  obtain  it.  But  great  public  in- 
convenience might  arise  from  his  being  allowed,  in  the  first  instance,  to  select 
from  among  the  courts  and  officers  in  the  state  authorized  to  issue  such  writs 
the  one  to  which  or  to  whom  he  will  apply.  In  the  first  place,  it  is  undoubtedly 
the  intention  of  the  constitution  and  of  the  statutes  that  the  judicial  business 
of  any  county  or  district  shall  ordinarily  be  done  by  the  judicial  force  provided 
for  it,  and  shall  not,  unnecessarily,  be  cast  on  the  judicial  force  provided  for 
some  other." 
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§1190.  Preliminary  Remarks.  —  The  real  purpose  for  which 
habeas  corpus  was  at  first  designed  needs  to  be  kept  constantly 
in  view  in  order  to  clearly  understand  the  principles  governing 
its  use  and  the  occasions  when  a  party  invoking  it  is  entitled  to 
relief  through  its  instrumentality.  Owing  to  the  extent  to  which 
it  has  in  many  cases  been  perverted,  abused,  and  misconceived  ; 
owing  to  the  many  wholly  indefensible  decisions  of  courts,  both 
in  favor  of  and  adverse  to  petitioners ;  owing  to  the  further  fact 
that  no  attempt  has  ever  been  made  by  any  text-writer  to  discuss 
the  subject  from  the  standpoint  of  fundamental  principle  or  to  do 
more  than  make  a  presentation  of  the  clashing  opinions  of  courts, 
prefaced  with  wholly  irrelevant  historical  matter ;  and  because  the 
subject  is  inherently  complicated  and  difficult,  some  discussion 
preliminary  to  the  analytical  consideration  of  adjudicated  prin- 
ciples becomes  not  only  entirely  proper,  but  necessary. 
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§  1191.  Narrow  Limits  of  the  Jurisdiction  —  Proper  Office  of  the 
Writ.  —  The  remedy  sought  in  a  habeas  corpus  proceeding  is 
specific,  in  the  sense  that  no  other  remedy  will  fully  and  speedily 
relieve  from  the  particular  species  of  wrong  that  is  being  inflicted, 
a  wrong  of  such  character  that  anything  less  than  full  and  imme- 
diate relief  will  be  of  little  or  no  value  as  a  remedy.  It  is  ex- 
traordinary in  the  respect  that  it  cannot  be  invoked  or  properly 
granted  except  in  the  absence  or  failure  of  all  the  usual  meth- 
ods of  obtaining  liberation  from  restraint,  such  as  a  speedy  trial 
and  acquittal,  or  discharge  on  motion ;  and  it  is  an  abuse  of  the 
remedy  to  employ  it  otherwise  or  upon  other  occasions.  The  erro- 
neous view  that  the  writ  only  assails  the  jurisdiction  of  courts 
as  matter  of  law  in  cases  where  parties  are  confined  on  judicial 
process  or  what  purports  to  be  such,  has  led  to  confusion  and 
propagation  of  error.  There  can  be  no  question  of  jurisdiction 
where  a  party  only  seeks  liberation  upon  condition  of  his  giving 
bail,1  or  where  the  ground  of  the  application  is  delay  in  bringing 
on  the  trial, 2  or  where  the  party  is  still  held  after  failure  of  a 
grand  jury  upon  full  investigation  to  find  a  true  bill.8  It  is  more 
correct  to  say  that  one  deprived  of  personal  liberty  is  entitled  to 
the  writ  when  for  any  legal  reason  he  is  entitled  to  liberation, 
absolutely,  or  temporarily  or  conditionally,  and  when  he  cannot 
obtain  it,  or  has  failed  to  obtain  it  by  the  ordinary  methods  and 
proceedings  in  the  court  haying  cognizance  of  the  charge  or  cause 
of  detention ;  and  the  right  of  a  person  to  a  writ  of  habeas  cor- 
pus does  not  depend  upon  the  legality  or  illegality  of  his  original 
caption,  but  upon  that  of  his  detention.4  And  yet  in  one  sense 
legality  or  illegality  is  a  jurisdictional  question,  for  no  court  has 
jurisdiction  to  do  a  single  act  without  or  in  excess  of  legal  au- 
thority, nor  can  any  court  proceed  to  the  smallest  extent  or  jus- 
tify the  imprisonment  of  a  party  for  a  single  moment  beyond  or 
in  contravention  of  the  law  of  the  land.  But  statutes  giving  the 
right  to  have  errors  corrected  in  appellate  courts  enter  into  the 
question  of  legality ;  consequently  errors  of  law  and  irregulari- 
ties occurring  in  the  trial  forum  do  not  render  the  imprisonment 
imposed  by  its  judgment  or  under  its  process  illegal,  if  it  has 
jurisdiction  to  try  the  party.    The  same  law  which  gives  the  trial 

1  Infra,  §§  1230-1233.  «  Infra,  §  1227. 

2  Infra,  §§  1225,  1226.  <  Export*  Coupland,  26  Tex.  3S6. 
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court  jurisdiction  also  provides  against  any  failure  or  miscarriage 
of  justice  therein  in  the  ordinary  course  of  procedure ;  conse- 
quently there  is  no  place  or  necessity  for  resorting  to  an  ex- 
traordinary remedy.1  The  allowance  of  the  writ  for  the  pur- 
pose of  admitting  a  prisoner  to  bail  is  not  an  exception  to,  but 
rather  an  application  of  the  same  principle ;  for  where  a  party 
entitled  to  his  release  on  bail  is  refused  bail,  it  is  an  error  not 
remediable  by  appeal  or  writ  of  error,  and  a  wrong  done  to  a 
party,  which  cannot  be  redressed  in  the  ordinary  course  of  legal 
procedure.2 

§  1192.  What  constitutes  Restraint  warranting  the  Issuance  of  the 
Writ  —  The  writ  of  habeas  corpus  will  not,  any  more  than  other 
extraordinary  remedies,  be  granted  except  when  absolutely  neces- 
sary and  to  give  relief  against  an  actual  and  present  grievance. 
Accordingly  a  party  not  actually  restrained  of  his  liberty  will 
not  be  heard  upon  a  habeas  corpus  proceeding  merely  to  test  the 
validity  of  a  city  ordinance.8  Nor  is  one  who,  though  thus  con- 
victed and  sentenced,  has  been  unconditionally  pardoned,  has 
been  notified  of  such  pardon,  and  is  in  no  manner  restrained  of 
his  liberty,  entitled  to  a  writ  of  habeas  corpus,  even  though  it  may 
not  appear  that  he  has  accepted  the  pardon.4  Nor  is  one  who, 
while  attending  court  as  a  party  to  one  cause,  has  been  arrested 
upon  an  execution  issued  against  his  person  in  another  cause, 
has  given  bail  for  the  limits,  and  been  discharged  from  custody, 
so  restrained  by  the  bond  that  habeas  corpus  may  issue  against 
the  sheriff.  The  proper  remedy  for  a  violation  of  a  temporary 
privilege  is  by  an  ex  parte  application  to  the  court.6  If  a  defend- 
ant out  on  bail  desire  to  have  the  legality  of  the  prosecution  in- 
quired into  by  means  of  the  writ  of  habeas  corpus,  he  must  first 
surrender  himself  into  the  custody  of  the  sheriff.6     Nor  is  a 

i  See  infra,  §  1206. 

*  Infra,  §§  1225-1227. 

»  Ex  parte  Mean,  3  Utah,  50;  6  P.  552.  Where  prisoners  have  been 
committed  to  jail,  and  sue  out  a  writ  of  habeas  corpus,  and  upon  examination 
it  appears  that  the  sheriff  has  never  attempted  in  good  faith  to  carry  out  the 
order  of  commitment,  but  is  in  collusion  with  the  alleged  prisoners,  the  alleged 
restraint  is  voluntary,  and  the  writ  will  not  be  heard  upon  its  assumed  merits. 
In  re  Dill,  32  Kan.  668. 

*  Re  Callicot,  8  Blatchf.  89. 

*  Re  Lampert,  21  Hun,  (N.  Y.)  154.  See  also  Logan  v.  State,  1  Treadw. 
(8.  C.)  493;  State  v.  Buyck,  1  Brev.  (S.  C.)  460. 

*  Spring  v.  Dahlman,  (Neb.)  52  N.  W.  567. 
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naval  officer  ordered  by  the  Secretary  of  the  Navy  to  appear  for 
trial  by  court-martial,  and  who  is  informed  by  the  order  that  he 
is  thereby  placed  under  arrest  and  must  confine  himself  to  the 
limits  of  the  city,  so  restrained  of  his  liberty  as  to  entitle  him  to 
a  writ  of  habeas  corpus.1  So  where  it  appeared,  on  habeas  cor- 
pus, that  the  petitioner  had  been  committed  by  a  commissioner 
five  months  before,  to  await  the  action  of  the  grand  jury,  who 
had  found  no  bill,  and  had  meanwhile  been  allowed  by  the  court 
to  depart  without  recognizance,  subject  to  re-arrest  if  ordered,  it 
was  held  that  petitioner,  not  being  in  actual  or  constructive  cus- 
tody, the  court  would  not  consider  whether  the  evidence  before 
the  commissioner  was  sufficient  to  warrant  a  commitment,  but 
that  petitioner  might,  if  he  desired,  take  an  order  discharging 
him,  for  the  reason  that  the  grand  jury  had  found  no  bill.2  But 
persons  actually  restrained  of  their  liberty  by  private  force  or 
authority,  under  any  pretence  whatsoever,  have  a  right  to  the  writ 
in  order  that  they  may  have  proper  relief,  and  redress  for  breaches 
of  the  right  to  personal  liberty.8  Whenever  a  person  is  deprived 
of  the  privilege  of  going  when  and  where  he  pleases,  he  is  re- 
strained of  his  liberty,  and  has  a  right  to  inquire  if  that  restraint 
is-  illegal  and  wrongful,  whether  it  be  exercised  by  a  jailer,  con- 
stable, or  private  individual.4  It  is  in  accordance  with  this 
principle  that  any  person  alleged  to  be  a  citizen  of  the  United 
States,  desiring  to  return  to  his  country  from  a  foreign  land, 
and  prevented  from  doing  so  without  due  process  of  law,  and 
applying  on  that  ground  to  the  United  States  court  for  a  writ 
of  habeas  corpus,  is  entitled  to  a  hearing  and  judicial  deter- 
mination of  the  facts  alleged ;  and  no  act  of  Congress  can  be 

*  Wales  v.  Whitney,  114  U-  S.  564. 

2  Re  Esselborn,  20  Blatchf.  (C.  Ct.)  1. 

1  Williamson  v.  Lewis,  39  Pa.  St.  9. 

4  Commonwealth  t>.  Ridgeway,  2  Ashin.  (Pa.)  247.  Where  an  aged  person 
is  taken  from  her  residence  by  force,  against  her  will,  and  without  lawful 
authority ,  the  court  will  order  her  to  be  released,  and  restored  to  her  home. 
Commonwealth  v.  Curby,  3  Brews.  (Pa.)  610.  Habeas  corpus  is  an  appro- 
priate remedy  to  obtain  the  discharge  from  a  lunatic  asylum  of  one  who 
has  recovered  his  sanity.  Re  Dixon,  11  Abb.  (N.  Y.)  N.  Cas.  118.  But  where 
the  prisoner  had  been  fully  committed  for  an  assault  on  the  President  of  the 
United  States,  with  intent  to  kill,  it  was  held  that  a  habeas  corpus  to  bring 
him  up  for  the  purpose  of  inquiring  into  his  sanity,  and  for  that  cause  to 
discharge  him  "  and  secure  the  public  peace  by  proper  restraint,"  should  be 
refused.     United  States  v.  Lawrence,  4  Cranch,  C.  Ct.  518. 
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understood  or  construed  to  be  a  bar  to  such  hearing  and  judicial 
determination.1 

§  1193.  Proper  Cases  for  awarding  the  Writ.  —  It  is  a  general 
rule  that  the  writ  will  be  refused  unless  from  the  petition  it 
appears  that  substantial  prejudice  will  result  to  the  party  re- 
strained unless  it  be  granted ;  accordingly  when  it  appears  from 
a  petition  for  a  writ  of  habeas  corpus  that  the  petitioner,  if 
brought  before  the  court,  would  not  be  entitled  to  a  discharge,  the 
writ  will  not  be  issued.*  And  merely  alleging  in  general  terms 
that  the  committing  magistrate  exceeded  his  jurisdiction,  and  that 
petitioner  is  imprisoned  without  reasonable  and  probable  cause,  is 
not  enough ;  for  these  are  conclusions. of  law.8  Nor  will  the  writ 
lie  to  bring  the  prisoner  into  court  upon  a  writ  of  error,  unless  it 
appear  that  his  absence  deprives  him  of  some  real  advantage,4  or 
where  petitioner  is  held  under  a  valid  judgment,  and  also  under 
an  invalid  one.6    Nor  will  the  writ  be  granted  to  obtain  the  cus- 

1  Gee  Fook  Sing  t?.  United  States,  (Cir.  Ct.  App.)  49  F.  146;  Lem  Hiug 
Dun  v.  Same,  Id.  148. 

*  Sim's  Case,  7  Cush.  (Mass.)  282;  In  re  King,  (Cir.  Ct.)  51  F.  434;  Ex 
parte  Bushnell,  8  Ohio  St.  599 ;  Ex  parte  Vallandigham,  Trial  of  Vallandigham, 
259;  Betharam  v.  Black,  11  Bush,  (Ky.)  628;  Ex  parte  Denny,  10  Nev.  212; 
Re  Gregg,  15  Wis.  479;  Re  Grimes,  16  Id.  423.  Illustrations.  —  Writ  should 
not  issue  where  there  is  good  reason  to  believe  that  a  murder  has  been  com- 
mitted and  a  person  is  detained  on  reasonable  grounds  of  suspicion  to  await 
examination  before  a  police  magistrate  upon  the  charge  of  having  been  con- 
cerned therein.  Re  Peoples,  47  Mich.  626.  Nor  where  a  person  has  been 
regularly  committed  after  a  legal  trial  by  competent  judicial  officers.  Storrer 
v.  State,  4  Mo.  614;  Matter  of  Spradlend,  38  Mo.  547;  Dickinson  p.  Byron, 
9  Serg.  &  R.  (Pa.)  71.  Nor  where  the  party  is  detained  on  a  criminal  charge 
not  bailable,  or  on  civil  process,  or  any  judgment,  decree,  sentence,  or  convic- 
tion, including  convictions  for  contempt,  notwithstanding  that  even  in  these 
cases  the  common  law  allows  the  writ  out  of  the  proper  court.  Williamson 
r.  Lewis,  39  Pa.  St.  9.  Nor  where  the  application  of  one  held  to  await  the 
action  of  the  grand  jury  bases  his  application  alone  on  evidence  set  out  by 
the  application  and  the  answer  and  return  of  the  sheriff.  State  v.  Rosecrans, 
65  Iowa,  332.  Nor  where  it  appears  from  the  petition  that  mandamus  and  not 
habeas  corpus  is  the  appropriate  remedy.  Ex  parte  Bowen,  46  Cal.  112; 
State  r.  Miller,  97  N.  C.  451;  1  S.  E.  776. 

8  Ex  parte  Allen,  12  Nev.  87.  Enough  should  appear  in  the  application, 
for  the  court  to  form  some  judgment  on  the  case.     Ex  parte  Nye,  8  Kan.  99. 

4  Donnelly  v.  State,  26  N.  J.  Law,  (2  Dutch.)  463.  It  is  an  abuse  of  the 
writ  of  habeas  corpus  to  use  it  with  knowledge  that  the  child,  control  of  whom 
is  sought,  is  not  in  the  custody  of  him  against  whom  the  writ  is  taken  out,  the 
petitioner's  object  being  to  obtain  evidence  of  the  whereabouts  of  the  child. 
Re  Larson,  31  Hun,  (N  T.)  539. 

•  In  re  Gibson,  89  Ala.  174;  7  So.  833. 
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tody  of  an  infant  nine  years  of  age  already  in  the  custody  of  its 
legally  constituted  guardian,  as  it  cannot  be  said  to  be  under  ille- 
gal restraint.1  But  the  fact  that,  at  the  time  a  writ  of  habeas 
corpus  is  applied  for,  the  person  against  whom  the  application  is 
made  has  not  in  his  possession,  custody,  or  power,  the  body  of  the 
person  said  to  be  detained,  is  no  ground  for  refusing  the  writ,  if 
it  appears  that  he  has  illegally  parted  with  the  custody  of  such 
other  person.2 

§  1194.  Same  —  Probable  Cause. — From  the  preceding  section 
it  is  seen  that  the  writ  does  not  issue  as  of  course  to  every  one 
imprisoned  or  detained  who  fancies  himself  or  another  entitled  to 
its  benefits.  Though  the  writ  is  a  writ  of  right,  it  is  not  granted 
except  upon  probable  cause  shown,8  and  the  petitioner  must  make 
out  a  prima  facie  case  for  its  issuance.4  This  rule  prevails  in 
Federal  and  state  courts  alike,  and  the  writ  will  not  issue  as  of 
course  from  the  Federal  courts,  since  Rev.  St.  §  755  provides  that, 
on  application,  it  shall  issue  forthwith,  "  unless  it  appears  from 
the  petition  itself  that  the  party  is  not  entitled  thereto."  And  Fed- 
eral courts  will  proceed  with  great  caution  upon  applications  for 
writs  of  habeas  corpus  in  behalf  of  persons  imprisoned  under 
process  of  the  state  courts,  and  when  practicable  will  investigate 
the  questions  raised  before  issuing  the  writ.5  A  writ  of  habeas 
corpus  may  be  granted  by  a  judge  at  chambers,  where  the  process 
on  which  the  petitioner  is  detained  is  in  itself  legal  and  proper, 
and  where  the  only  matter  in  dispute  is  the  regularity  of  the 
process  and  the  validity  of  the  arrest.8 

§  1195.  Courts  have  no  Discretion  to  refuse  upon  Proper  and 
Sufficient  Application  being  made.  — Courts  and  judges  are  allowed 

1  People  v.  Wilcox,  22  Barb.  (N.  Y  )  178. 

*  Reg.  v.  Barnardo,  24  Q.  B.  Div.  283. 

1  United  States  v.  Lawrence,  4  C ranch,  C.  Ct  518,  521.  Matter  of  Keeler, 
Hempst.  307 ;  Jordan  v.  State,  14  Tex.  436;  Ex  parte  Vallandigham,  Trial  of 
Vallandigham,  250;  Ex  parte  Davis,  4  Law  Rep.  n.  s.  301. 

4  Ex  parte  Bergman,  (Wyo.)  26  P.  914. 

*  In  re  Jordan,  (Dist.  Ct.)  49  F.  238.  In  this  case,  Woolson,  J.,  delivering 
the  opinion,  said:  "  The  courts  of  the  United  States  have  great  respect  for  state 
authority;  and  it  is  only  after  full  and  most  careful*  investigation  and  considera- 
tion, although  acting  within  the  undoubted  scope  of  its  jurisdiction,  that  a 
Federal  court  will  take  from  a  state  officer  a  person  committed  to  him  by  a  state 
court  and  charged  with  an  offence  against  state  laws,  which  are  attacked  as  in 
conflict  with  the  Federal  constitution." 

*  Peltier  t\  Pennington,  14  N.  J.  Law,  (2  Green)  312;  Bently  t>.  Terry,  59 
Ga.  555;  U.  S.  v.  Rouan,  33  Fed.  Rep.  117. 
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to  exercise  large  discretionary  powers  in  passing  upon  applications 
for  discharge  on  habeas  corpus  at  the  final  hearing,  and  the  judg- 
ment of  the  judge  or  court  having  cognizance  of  the  application 
will  not  be  interfered  with  on  appeal  or  review  except  in  case  of 
manifest  abuse.1  But  upon  a  proper  cause  being  made  out  upon 
the  face  of  the  application,  the  party  has  prima  facie  a  constitu- 
tional right  to  the  writ,  and  the  judge  has  no  discretionary  power 
to  refuse  the  writ,  but  must  give  the  petitioner  a  hearing.  Stat- 
utes are  frequently  found  making  it  the  imperative  duty  of  judges 
to  grant  the  writ  upon  the  presentation  of  a  petition  setting  forth 
a  case  of  illegal  imprisonment  or  restraint.  Under  such  statutes 
the  court  has  no  discretionary  power  to  deny  the  writ.  Such  pro- 
vision is  found  in  the  United  States  Habeas  Corpus  Act  and  in  that 
of  most  of  the  states.3  And  where  it  appears  that  petitioner  has 
been  convicted  on  an  indictment  of  a  grand  jury  empanelled  by 
a  court  without  authority  to  empanel  it,  the  writ  of  habeas  corpus 
becomes  a  "  writ  of  right,"  and  the  court  having  the  power  to  issue 
it  can  exercise  no  sound  discretion  against  issuing  it.3 

§  1196.  Premature  Application.  —  The  court  is  under  no  legal 
obligation,  however,  to  anticipate  and  grant  this  writ  until  the 
occasion  arrives  when  it  is  necessary  to  free  the  petitioner  from 

1  Mercein  v.  People,  25  Wend.  (N.  Y.)  64. 

*  See  Ex  parte  Dobson,  31  Cal.  497;  Ex  parte  Gibson,  81  Cal.  619;  Republic 
of  Texas  v.  Bynum,  Dallam,  (Tex.  Dec.)  376;  Ex  parte  Des  Rochers,  McAll. 
(U.  S.)  68;  Lumm  o.  State,  3  Port.  (Ind.)  293;  Ex  parte  Millington,  24  Kan. 
214;  Donnelly  v.  State,  2  Dutch.  (N.  J.)  463;  Hyde  v.  Jenkins,  6  La.  436; 
In  re  Baker,  29  How.  Pr.  (N.  Y.)  485;  State  v.  Ward,  3  Halst  (N.  J.)  120; 
People  ©.  Deviue,  21  How.  Pr.  (N.  Y.)  80;  8.  c.  11  Abb.  Pr.  (N.  Y.)  90; 
Thompson's  case,  122  Mass.  428;  May  v.  Shuraway,  16  Gray,  (Mass.)  86;  U.  S. 
v.  Burdick,  1  Dak.  142;  Williamson's  Case,  26  Pa.  St.  9;  s.  c.  67  Am.  Deo. 
374;  Sims  Case,  7  Cush.  (Mass.)  293;  Ex  parte  Campbell,  20  Ala.  89;  In  re 
Gre^g,  15  Wis.  479;  Ex  parte  Hardy,  1  L.  M.  &  P.  26;  Ex  parte  Milligan,  4 
Wall.  (U.  S.)  2;  Ex  parte  Farley,  40  F.  66;  Com.  v.  Robinson,  1  Serg.  &  R. 
(Pa.)  353;  Williamson's  Case,  26  Pa.  St.  9;  8.  c.  67  Am.  Dec.  395,  n.  398;  Ex 
parte  Kearney,  7  Wheat.  (U.  S.)  38;  Ex  parte  Bushnell,  8  Ohio  St.  77;  In  re 
Griner,  16  Wis.  447.  That  the  issuing  of  a  writ  of  habeas  corpus  is  a  ministerial 
act,  and  not  a  judicial  one  ;  and  under  2  N.  Y.  Rev.  St.  564,  the  issuing  of  a 
habeas  corpus  is  peremptorily  required,  under  a  penalty  for  its  refusal.  People 
p.  Nash,  5  Park,  (N.  Y.)  Cr.  473;  16  Abb.  (N.  Y.)  Pr.  281 ;  25  How.  (N.  Y.) 
Pr.  307.  Compare  People  ».  Russell,  1  Abb.  (N.  Y.)  Pr.  n.  8.  230.  That  the 
allowance  or  refusal  of  the  process,  as  well  as  the  subsequent  disposition  of 
the  prisoner,  is  matter  of  law  and  not  of  discretion,  see  Ex  parte  Milligan,  4 
Wall.  2. 

*  Ex  parte  Farley,  40  F.  66. 
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threatened  illegal  restraint ;  and  it  is  error  for  the  district  court 
to  award  the  writ  of  habeas  corpus,  in  cases  pending  before  a 
magistrate  sitting  as  an  examining  court,  until  the  magistrate, 
after  an  examination,  has  refused  to  discharge  the  accused.1  So 
where  it  appears  that  a  petitioner  for  habeas  corpus  is  legally  held 
by  the  warden  of  the  state  prison,  under  three  valid  convictions, 
the  legality  or  illegality  of  another  conviction  is  immaterial,  and 
need  not  be  considered  until  his  terms  of  service  under  the  valid 
convictions  have  expired.2  And  where  a  prisoner  is  held  for  trial 
before  a  state  court  upon  a  criminal  charge,  and  applies  to  a 
Federal  court  for  release  upon  habeas  corpus  without  alleging  that 
he  was  unable  to  give  bail  or  showing  any  special  reason  why  a 
court  of  the  United  States  should  interfere  with  the  judicial  pro- 
ceedings in  advance  of  trial  in  the  state  court,  it  will  not  be 
doubted  that  the  state  court  will  recognize  the  binding  force  of 
the  decisions  of  the  supreme  court,  and  give  the  prisoner  the 
benefit  of  them ;  and  the  court  will  refuse  to  discharge  the  pris- 
oner in  advance  of  his  trial,  and  will  remand  him  to  the  custody 
of  the  state,  without  prejudice  to  his  right  to  renew  the  applica- 
tion thereafter,  should  the  circumstances  render  it  proper  for  him 
to  do  so.3  On  like  principle,  where  a  petitioner  for  habeas  corpus 
alleges  that  he  is  in  the  custody  of  the  sheriff,  but  suggests  to  the 
court  that  the  sheriff  will  deliver  him  to  another  officer  upon  the 
receipt  of  the  governor's  requisition,  the  court  will  not  anticipate 
such  arrest  in  order  to  determine  the  validity  of  the  governor's 

1  Ex  parte  McCorkle,  29  Tex.  App.  20;  13  S.  W.  991. 

9  Ex  parte  Ryan,  10  Nev.  261 ;  s  c.  28  P.  1040;  17  Nev.  139.  Hawley,  J., 
in  delivering  the  opinion,  said:  "  Upon  an  examination  of  the  records  of  the 
district  court  it  appears  that,  on  the  9th  day  of  November,  1871,  petitioner  was 
indicted  by  the  grand  jury  of  Ormsby  County  for  the  crime  of  prison-break- 
ing, and  that  on  the  7th  day  of  March,  1872,  he  interposed  a  plea  of  'guilty/ 
and  thereafter  received  the  sentence  of  nine  years.  It  is,  therefore,  unneces- 
sary to  determine  whether,  if  the  facts  alleged  in  his  petition  were  true,  he 
would  be  allowed  to  question  the  validity  of  this  sentence  in  this  proceeding.1* 

8  United  States  v.  Fiscus,  42  F.  395.  A  box  containing  whiskey  in  bottles 
was  shipped  from  Illinois  to  Iowa,  and  while  in  the  latter  state  the  box  was 
opened  by  a  resident  of  Iowa,  who  sold  one  of  the  bottles  of  wmVkey,  contrary 
to  the  Iowa  statute.  For  this  he  was  convicted  by  a  justice,  and  he  applied 
to  be  released  on  habeas  corpus,  because  his  sale  was  protected  under  the  inter- 
state commerce  clause  of  the  national  constitution.  Held,  that  he  should  not 
be  released,  since  the  question  whether  the  bottle  or  the  box  was  the  original 
package  was  sufficiently  doubtful  to  make  the  proper  remedy  an  appeal  rather 
than  an  application  for  habeas  corpus.     Allen  v.  Black,  43  F.  228. 
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warrant.1  And  partly  because  of  the  prematureness  of  the  appli- 
cation and  partly  because  there  is  an  adequate  statutory  remedy, 
where  a  petition  for  a  writ  of  habeas  corpus  was  instituted  before 
the  expiration  of  the  time  limited  and  agreed  on  in  a  criminal 
case  for  preparing  a  bill  of  exceptions,  the  petitioner  is  not  enti- 
tled to  a  discharge  by  reason  of  the  omission  of  the  clerk  of  the 
court  in  which  the  case  was  tried  to  certify  and  transmit  to  the 
appellate  court  a  transcript  of  the  record,  as  required  by  the  Ala- 
bama statute  when  any  question  of  law  is  reserved.2 

§  1197.  Seoond  Application  —  General  Rule.  —  In  the  absence 
of  statutory  provisions  on  the  subject,  the  refusal  to  discharge  one 
restrained  of  his  liberty  does  not  bar  issuance  of  a  second  writ  by 
another  court  or  officer.8  But  by  statute  in  several  states  and  now 
by  Act  of  Congress,  March  3, 1885,  applicable  to  United  States 
circuit  courts,  appeals  may  be  taken  in  habeas  corpus  cases  from 
orders  refusing  to  discharge  petitioners ;  and  where  such  statutes 
exist  it  is  generally  held  that  the  order  of  the  court  upon  final 
hearing  of  a  first  application  constitutes  res  ad  judicata  in  the  ab- 
sence of  new  facts.4  And  the  order  upon  first  application  not 
appealed  from  will  be  deemed  res  adjudicata  as  to  all  points  which 
were  necessarily  involved  in  the  general  question  of  legality  or 
illegality  of  the  arrest  and  detention,  whether  all  of  them  were 

1  Ex  parte  Denny,  10  Nev.  212. 

1  Ex  parte  Cameron,  81  Ala.  87 ;  1  So.  20. 

»  People  v.  Hurlburt,  67  How.  (N.  Y.)  Pr.  362;  People  v.  Brady,  56  N.  Y. 
182;  Ex  parte  Kaine,  3  Blatchf.  1.  Compare  s.  c.  14  How.  103;  also  Ex  parte 
Robinson,  6  McLean,  355;  3  Liv.  Law  Mag.  386.  Right  to  a  discharge  de- 
termined, in  cases  depending  on  the  question  whether  the  matters  in  contro- 
versy had  become  res  adjudicata,  by  a  decision  on  a  previous  writ.  Eldridg© 
».  Fancher,  3  Thomp.  &  C.  (N.  Y.)  189;  People  v.  Fancher,  1  Hun,  (N.  Y.) 
27.  But  it  is  competent  for  the  supreme  court  of  Alabama,  under  the  con- 
stitutional provision  which  gives  it  4t  a  general  superintendence  and  control  of 
inferior  jurisdictions,"  to  award  a  writ  of  habeas  corpus  upon  the  refusal  of  a 
judge  of  the  circuit  court,  or  chancellor,  sitting  in  vacation  or  in  term  time, 
and  to  hear  and  decide  upon  the  application  for  the  prisoner's  release,  or  to 
adopt  such  course  of  proceeding  as  would  make  its  control  complete.  Ex  parte 
Chaney,  8  Ala.  424. 

4  Weir  v.  Marley,  09  Mo.  484 ;  12  S.  W.  798,  holding,  however,  that  no 
appeal  lies  in  Missouri ;  Ex  parte  Hamilton,  65  Miss.  98 ;  3  So.  68 ;  Re  Scott, 
1  Dak.  Ter.  140;  People  v.  Foster,  104  111.  156;  Ex  parte  Lawrence.  5  Binn. 
(Pa.)  304.  A  writ  of  habeas  corpus  will  not  issue  where  it  appears  by  the  peti- 
tion that  the  question  at  issue  has  been  decided  adversely  to  the  petitioner  by 
another  judge  in  a  cause  on  trial  in  the  same  court,  especially  when  such 
decision  can  be  reviewed  by  the  full  court.     In  re  Simmons,  45  F.  241. 
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presented  or  not.1  But  it  scarcely  need  be  said  that  the  pro- 
visions of  a  habeas  corpus  act  that  a  prisoner  committed  on  a 
criminal  charge,  and  brought  up  on  habeas  corpus  to  testify,  shall 
be  remanded  after  testifying,  does  not  preclude  the  issue  of  a  writ 
of  habeas  corpus  to  inquire  into  the  legality  of  his  commitment.8 
And  in  all  cases,  even  though  the  right  to  the  custody  of  children 
be  not  involved,  while  the  decision  of  a  court  upon  a  first  ap- 
plication is  not  final  and  conclusive  upon  the  petitioner  in  the 
absence  of  a  statute  on  the  subject,  yet  such  decision  is  entitled 
to  consideration  on  a  second  application,  and  unless  new  facts 
are  presented  may  warrant  a  refusal  of  the  second  writ.8  But 
a  decision  on  habeas  corpus  in  one  state  is  not  res  adjudicata 
in  another.4 

§  1198.  Same  —  With  respeot  to  Custody  of  Children.  —  But  to 
the  rule  that,  in  the  absence  of  statutory  provisions,  a  party  in 
confinement  or  custody  is  at  liberty  to  make  subsequent  applica- 
tions at  will,  there  is  an  exception  in  the  case  respecting  the  cus- 
tody of  children ;  and  the  determination  of  the  court  upon  the 
first  application  is  conclusive  in  these  cases.  An  application  for 
the  writ  will  be  denied  in  the  absence  of  new  and  subsequent  facts 
being  presented  by  which  the  state  of  the  case  or  the  relative 
claims  of  the  parents  to  the  custody  of  the  child  are  altered  in  some 
material  respect.6  .  Where,  however,  new  and  important  facts  can 

1  Perry  v.  Mc  Lend  on,  62  6a.  508.  The  decision  of  a  justice  of  the  Supreme 
Court  of  Mass.,  upon  a  writ  of  habeas  corpus,  discharging  a  person  from  deten- 
tion under  an  enlistment  in  the  army  of  the  United  States,  rendered  upon  peti- 
tion alleging  him  to  be  a  minor  enlisted  without  the  consent  of  his  parent  or 
guardian,  and  after  the  military  officer  detaining  him  has  appeared  and  been 
heard,  is  conclusive  that  he  was  a  minor,  and  not  subject  to  be  held  as  a 
soldier,  either  by  virtue  of  his  enlistment  or  under  any  previous  arrest  or  charge 
for  desertion.  If  the  enlisted  man  is  thereafter  retaken  by  the  military  officer 
upon  either  of  those  grounds,  he  is  entitled  to  be  discharged  as  of  course  upon 
habeas  corpus.  The  question  of  age  is  res  adjudicata.  That  the  first  petition 
was  made  by  the  prisoner's  father,  but  the  second  by  himself,  would  be  im- 
material. McConologue's  Case,  107  Mass.  154.  But  the  court  had  no  juris- 
diction of  the  habeas  corpus  proceeding. 

«  See  Shank's  Case,  15  Abb.  (N.  Y.)  Pr.  n.  s.  38. 

•  Ex  parte  Lawrence,  5  Binn.  (Pa  )  304 ;  In  matter  of  Place,  34  How.  Pr. 
(N.  Y.)  259;  Ex  parte  Nichols,  62  Miss.  158;  Ex  parte  Pattison,  56  Miss.  161; 
People  v.  McLeod,  3  Hill,  (N.  Y.)  676,  and  note;  Ex  parte  Bridewell,  57  Miss. 
177 ;  Ex  parte  Campbell,  20  Ala.  89. 

*  State  v.  Brearly,  2  South.  (N.  J.)  L.  555;  Maria  v.  Kirby,  12  B.  Mon. 
(Ky.)  550. 

'  Mercein  v.  People,  25  Wend.  (N.  Y.)  64 ;  s.  c.  35  Am.  Dec.  653 ;  note, 
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be  presented,  there  is  no  estoppel  upon  a  second  or  an  indefinite 
number  of  applications,  even  in  the  cases  of  children.1 

§  1199.  Same  —  New  Faota.  — And  even  where  under  statutory 
provisions  the  decision  of  the  court  or  judge  to  which  application 
is  first  made  is  conclusive  upon  all  matters  which  were  or  might 
have  been  determined  upon  the  first  hearing,  this  does  not  preclude 
the  issuance  of  the  writ  and  another  hearing  thereon,  based  upon 
a  new  state  of  facts  or  new  and  important  evidence.2  Under  the 
Mississippi  statute  making  a  judgment  on  habeas  corpus  conclu- 
sive, a  second  writ  is  issuable  only  on  facts  which  have  actually 
occurred  since  the  hearing  on  the  original  writ;  not  on  newly 
discovered  evidence  as  to  old  facts.8  Thus,  where  after  a  hearing 
on  habeas  corpus  of  a  prisoner  under  indictment  for  murder  an 
act  was  passed  rendering  persons  under  indictment  competent 
witnesses  in  their  own  behalf,  it  was  held  that  the  prisoner  was 
not  entitled  to  a  hearing  on  a  second  writ,  on  the  ground  that  his 
testimony  would  sustain  his  petition,  as  such  evidence  stands  on 
the  footing  of  newly  discovered  evidence  of  facts  existing  at  the 
first  hearing.4    But  under  the  provisions  of  the  Texas  statute  on 

668;  Brooke  v.  Logan,  112  Ind.  183;  McConologue's  Case,  107  Mass.  170; 
State  v.  Malone,  3  Sneed,  (Teiin.)  413;  State  v.  Smith,  20  Am.  Dec.  336;  s.  c. 
6  Greenl  (Me.)  462;  In  matter  of  Da  Costa,  1  Park.  Cr.  R.  (N.  Y.)  129;  People 
».  Burnett,  13  Abb.  Pr.  (N.  Y.)  8;  People  v.  Cooper,  8  How.  Pr.  (N.  Y.)  288. 
Compare  State  v.  Bechdel,  37  Minn.  360;  s.  c.  38  Minn.  278. 

1  People  v.  Mercein,  3  Hill,  (N.  Y.)  399;  8.  c.  38  Am.  Deo.  644;  State  v. 
Bechdel,  37  Minn.  360;  8.  c.  38  Minn.  278. 

*  Ex  parte  Pattison,  56  Miss.  161 ;  In  re  Curley,  34  Iowa,  184 ;  Ex  parte 
Robinson.  6  McLean,  (U.  S.)  360;  McFarland  v.  Johnson,  27  Tex.  105;  In 
matter  of  Stephen,  1  Wheel.  Crim.  Cas.  326;  Ex  parte  Bridewell,  57  Miss.  177; 
Lea  v.  White,  4  Sneed,  (Tenn.)  73;  Hammond  v.  People,  32  111.  446;  In  re 
Blair,  4  Wis.  522;  Ex  parte  Ring,  28  Cal.  247;  People  v.  Fancher,  1  Hun, 
(N.  Y.)  27-  Effect  of  failure  to  prosecute  first  application.  —  A  writ  of  habeas 
corpus  was  made  returnable  to  the  supreme  court.  After  the  return  of  the  writ 
and  the  delivery  of  the  prisoner  to  the  sheriff  of  Travis  County,  he  declined  to 
further  prosecute  the  application,  and  was  remanded  to  custody.  On  appeal 
to  the  supreme  court  from  a  subsequent  refusal  of  the  district  court  to  release 
him  from  custody  on  his  second  application  for  habeas  corpus,  in  which  he  had 
failed  to  allege  newly  discovered  testimony,  as  required  by  Pasch.  Dig.  art. 
2642,  —  Held,  (1)  That  the  judgment  of  the  supreme  court  remanding  the  pris- 
oner was  a  judgment  upon  the  hearing  of  the  prisoner's  application.  (2)  That 
it  was  a  final  judgment  of  this  court  on  the  first  application,  since  the  court 
could  not  have  remanded  him  to  custody  had  not  the  return  shown  prima  facU 
cause  for  his  imprisonment.     Hibler  v.  State,  43  Tex.  197. 

*  Ex  parte  Pattison,  56  Miss.  161. 
<  Ex  parte  Nichols,  62  Miss.  158, 


986  HABEAS   CORPUS.  [PART  H. 

the  same  subject  the  evidence  that  will  warrant  the  issuance  of  a 
second  writ  need  not  be  newly  discovered.1 

§  1200.  Same  —  What  constitutes  a  New  Case — Essentials  of 
Petition.  —  The  finding  of  an  indictment  against  the  party  after 
a  refusal  to  admit  to  bail  on  habeas  corpus  does  not  constitute  a 
new  case  for  the  purpose  of  renewing  the  application.2  It  is 
otherwise,  however,  where  a  mis-trial  by  a  jury  has  intervened 
since  the  first  application.8 

The  petitioner  should  set  forth  the  evidence  so  newly  discov- 
ered ;  and  if  it  be  the  testimony  of  a  witness,  the  affidavit  of  the 
witness  should  accompany  the  application.  Such  second  applica- 
tion must  in  all  things  conform  to  the  rule  governing  applications 
for  a  new  trial  based  upon  newly  discovered  evidence.4 

§  1201.  Not  granted  to  test  Judge's  Title  to  Office. — The  writ 
of  habeas  corpus  cannot  be  employed  to  test  the  title  to  the  office 
of  judge,  or  as  a  substitute  for  quo  warranto ;  and  one  convicted 
by  a  judge  and  sentenced  in  court  by  a  judge  de  facto,  acting  colore 
officii  though  not  dejure,  and  detained  in  custody  in  pursuance  of 
his  sentence,  cannot  properly  be  discharged  on  habeas  corpus  for 
the  defect  in  the  judge's  title  to  office  alone.6 

1  Ex  parte  Rossan,  24  Tex.  App.  226;  5  S.  \V.  666.  In  this  case  a  prisoner 
applied  for  the  writ  of  habeas  corpus,  on  the  ground  that  he  had  been  pardoned, 
and  the  pardon  revoked  after  acceptance.  It  appeared  that  the  pardon  had 
been  revoked  for  fraud  in  its  procurement.  A  second  application  was  made, 
with  an  affidavit  of  the  governor  rebutting  the  presumption  of  fraud.  The 
state  pleaded  that  no  newly  discovered  evidence  was  set  up  as  a  ground  for 
revising  the  former  adjudication,  and  such  plea  was  held  insufficient.  Effect 
of  appeal.  —  The  provision  of  the  Texas  statute  for  obtaining  the  writ  of 
habeas  corpus  a  second  time  where  important  testimony  has  been  obtained 
since  the  first  investigation  does  not  apply  when  there  has  been  an  appeal  from 
the  first  application.  Pasch.  Dig.  art.  2640,  2642,  2643;  Miller  v.  State,  43 
Tex.  579. 

*  Ex  parte  Hamilton,  65  Miss.  98;  3  So.  68. 
1  Ex  parte  Pattison,  56  Miss.  161. 

4  Ex  parte  Foster,  5  Tex.  App.  625.  Matter  omitted  from  first  petition.  — 
Where  a  petitioner  for  a  writ  of  habeas  corpus  appeals  to  the  United  States 
Supreme  Court  from  a  judgment  of  the  circuit  court  denying  his  application, 
voluntarily  omitting  a  material  portion  of  his  case,  he  cannot,  after  failing  on 
the  appeal  upon  the  record  presented,  renew  his  application  before  another 
court  or  justice  of  the  United  States,  upon  the  same  record,  with  the  addition 
of  the  matter  thus  omitted,  without  first  having  obtained  leave  for  that  pur. 
pose  from  the  supreme  court.     Ex  parte  Cuddy,  40  F.  62. 

•  Griffin's  Case,  1  Chase's  Dec.  (U.  S.)  364;  s.  c.  25  Tex.  Sup.  623;  Com.  r. 
Lecky.  1  Watts,  (Pa.)  66,  note;  s.  c.  26  Am.  Dec.  48;  People  v.  Stevens,  5 
Hill,  (N.  Y.)  630;  State  ».  Bloom,  17  Wis.  521;  4  Cent  L.  J.  524;  Green 
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II.  Final  Order  at  Hearing. 


A.  Cases  or  Confinement  on  Criminal  Process. 


{  1202.  Want  or  Excess  of  Jurisdiction. 

1203.  Jurisdiction  tested  by  the  Record. 

1204.  Same  —  Committing  Magistrates. 

1205.  Constitutionality  of    Statute  and 

Validity  of  Ordinance. 

1206.  Mere  Errors  and  Irregularities  in 

Trial  Court  no  Ground  for  Dis- 
charge. 

1207.  Same  —  Illustrations. 
1206.  Same  —  Federal  Courts. 

1209.  Excessive  Sentences. 

1210.  Alternative  Sentences. 

1211.  Erroneous  Sentences. 

1212.  Same  —  Cumulative  Fines. 

1213.  Insufficiency  of  Process  —  Nature 

of  Jurisdiction  to  be  kept  in 
View. 

1214.  Same  —  Inquiry    not    limited    to 

Face  of  Process. 

1215.  Entitled    to    Discharge  only   for 

Illegality. 

1216.  Irregularity    distinguished    from 

Illegality. 

1217.  Same  Subject. 

1218.  The  Proper  Office  of  Process. 

1219.  Rule  applied  to  Commitments  of 

Justices  and  other  Officers. 


§  1220. 
1221. 
1222. 

1223. 

1224. 
1225. 
1226. 
1227. 

1228. 

1229. 
1230. 


1231. 
1232. 

1233. 

1234. 
1235. 


After  Conviction. 

Same  —  In  the  Federal  Courts. 

Same  —  Imprisonment  in  Wrong 
Place. 

No  Court  before  which  Party  may 
be  tried. 

Mistaken  Identity. 

Delay  in  bringing  to  Trial. 

Same  —  Statutory  Exceptions. 

Failure  of  Grand  Jury  to  return 
True  Bill. 

Continued  Detention  or  Second  Ar- 
rest after  once  in  Jeopardy. 

Same  —  After  Pardon. 

Employment  of  Remedy  for  Pur- 
poses of  Bail  —  The  Right  to 
Bail. 

Same  —  Constitutional  Protection. 

Effect  of  Exceptions  —  Capital 
Cases. 

Same — Ordinary  Cases— Amount 
of  Bail. 

Imprisonment  by  Court-martial. 

Defective  Indictments  and  Infor- 
mations. 


B.  Custody  of  Children. 


5  1236.  Of  the  Right 

1237.  Same  —  Conflict  of  Jurisdiction. 

1238.  Same  —  Contracts  of  Father  di- 

vesting himself  of  Custody. 

1239.  Allowing  Child  to  choose. 


§  1240.  Further  as  to  the  Court's  Discre- 
tion. 

1241.  Illegitimate  Children. 

1242.  Summary  of  Principles  governing 

the  Jurisdiction  herein. 


C.  Commitments  in  Execution. 


J  1243.  Imprisonment  for  Contempt 

1244.  Failure  of  Accused  to  appear  no 

Contempt. 

1245.  Essentials  of  Warrant  of  Commit- 

ment for  Contempt. 


§  1246.  Commitment  by  Legislative  Bodies. 

1247.  Same  Subject  —  Federal  Courts. 

1248.  Commitment  of  Witnesses  for  Con* 

tempt. 


v.  Burke,  23  Wend.  (N.  Y.)  490;  Ex  parte  Strahl,  16  Iowa,  369;  Ex  parte 
Call,  Jr.,  2  Tex.  App.  497;  State  v.  Fenderson,  28  La.  An.  82;  People*. 
White,  24  Wend.  (N.  Y)  520;  Sheehan's  Case,  122  Mass.  445;  Matter  of 
Wakker,  3  Barb.  (N.  Y.)  162 ;  Hoglan  v.  Carpenter,  4  Bush,  (Ky.)  89. 
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D.  Other  Uses  of  the  Remedy. 


1249.  Summary  Convictions  before  Jus- 

tices. 

1250.  Same  —  Essentials  of  Record  of 

Conviction. 

1251.  Less  Strictness  as  to  Warrant  of 

Commitment. 

1252.  Imprisonment  in  Civil  Cases. 

1253.  Same  —  Federal  Jurisdiction. 

1254.  Detention  in  Military  Service  — 

Minors. 


§  1255.  Same  —  Head  of  Family. 

1256.  Same  —  Conscript. 

1257.  Same  —  Vallandigham  Case. 

1258.  Detention  of  Immigrant  on  Ship- 

board. 

1259.  Detention  of  Witnesses  iaCriminal 

Cases. 

1260.  Habeas  Corpus  ad  testificandum. 


§  1202.  'Want  or  Excess  of  Jurisdiction.  —  It  may  be  stated  with- 
out qualification  that  one  detained  under  process  issued  upon 
proceedings  invalid  because  the  court  has  exceeded  or  lacked 
jurisdiction  is  entitled  to  be  released.1  If  there  is  a  defect  of 
jurisdiction  over  either  the  person  or  the  subject-matter,  the  judg- 
ment is  a  nullity  for  the  purpose  of  entitling  the  petitioner  to  his 
discharge ; 2  and  this  rule  is  as  applicable  to  Federal  as  to  state 
courts.8  A  writ  may  issue  to  relieve  an  officer  of  the  Federal 
government  who  has  been  imprisoned  under  state  authority  for 
the  performance  of  his  duty ; 4  for  instance,  to  release  pilots, 
authorized  under  the  laws  of  the  United  States  to  pilot  vessels  in 
and  out  of  the  Mississippi  River,  from  imprisonment  for  not  taking 


1  In  re  Staff,  63  Wis.  285 ;  Ex  parte  State,  In  re  Merlet,  71  Ala.  871 ;  U.  S. 
r.  Rogers,  23  Fed.  Rep.  658;  Herrick  r.  Smith,  1  Gray,  (Mass.)  1;  Wales 
v.  Whitney,  114  U.  S.  564;  Ex  parte  Siebold,  100  U.  S.  371;  In  re  Snow, 
120  U.  S.  274 ;  In  re  Dill,  32  Kan.  668  ;  Ex  parte  Shaw,  7  Ohio  St.  81 ;  8.  c. 
70  Am.  Dec.  55;  People  v.  Warden,  100  N.  Y.  20,  reversing  34  Hun,  (N.  Y.) 
393;  Ex  parte  Page,  49  Mo.  291;  In  re  Bedard,  (Mo.  Sup.)  17  S.  W.  693; 
Hamilton's  Case,  51  Mich.  174. 

2  Reynolds  v.  Orvis,  7  Cow.  (U.  S)  269;  Ex  parte  Hayne,  4  Cent.  Law  J. 
72;  Miller  v.  Snyder,  6  Ind.  1;  Cropper's  Case,  2  Rob.  (Va.)  842;  Ex  parte 
Bridges,  2  Woods,  (U.  S.)  428;  Commonwealth  v.  Holloway,  5  Binn.  (Pa.)  512 ; 
Johuson  v.  U.  S.,  3  McLean,  (U.  S.)  89.  That  one  arrested  and  imprisoned 
under  a  warrant  in  a  civil  proceeding,  will  be  relieved  from  imprisonment  by 
a  writ  of  habeas  corpus,  if  the  court  from  which  the  warrant  issued  had  no  juris- 
diction to  grant  it,  see  Gilliam  v.  McJunkin,  2  S.  C.  442. 

1  Ex  parte  Lange,  18  Wall.  163.  Where  a  prisoner  has  been  arrested  on  a 
warrant  founded  on  an  indictment  found  by  a  Federal  grand  jury  of  a  district 
in  which  he  did  not  reside  and  was  not  found,  which  presumably  had  not  been 
instructed  by  the  court  as  to  the  constituents  of  the  crime  charged,  and  where 
there  had  been  no  previous  arrest,  hearing,  or  binding  over,  the  court  of  the 
district  in  which  the  arrest  is  made  will  discharge  him  on  habeas  corpus. 
United  Statps  v.  Fowkes,  (Dist.  Ct.)  49  F.  50. 

4  Ex  parte  Robinson,  6  McLean,  355;  3  Liv.  Law  Mag.  386. 
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out  licenses  under  the  laws  of  Louisiana.1  Nor  does  the  prohibi- 
tion contained  in  a  habeas  corpus  act  forbidding  an  inquiry  upon 
the  return  to  the  writ,  into  "  the  legality  and  justice  of  any  pro- 
cess, judgment,  decree,  or  execution,"  take  from  the  court  or 
officer  having  jurisdiction  of  the  writ,  the  power,  or  relieve  from 
the  duty,  of  determining  whether  the  process,  judgment,  decree,  or 
execution  emanated  from  a  court  of  competent  jurisdiction,  and 
whether  the  court  making  the  judgment  or  decree,  or  issuing  the 
process,  had  the  legal  and  constitutional  power  to  give  such  judg- 
ment or  send  forth  such  process.  It  simply  prohibits  the  review 
of  the  decision  of  a  court  of  competent  jurisdiction.2 

§  1203.    Jurisdiction  tested  by  the  Record.  —  The  court  hearing 

the  application  will  be  governed  by  the  record  of  a  court  of  rec- 
ord as  finally  perfected  or  agreed  upon  as  being  the  true  record  ; 
and  if  it  is  apparent  upon  the  face  of  it  that  the  court  lacked  juris- 
diction as  a  matter  of  law,  the  petitioner  will  be  discharged.8 
Therefore  a  person  convicted  in  a  state  court  of  perjury  committed 
in  the  course  of  a  judicial  investigation  conducted  under  the 
authority  of  acts  of  Congress,  as  shown  by  the  record,  will  be  dis- 
charged on  habeas  corpus  issued  from  a  United  States  court.4 
Where  the  record  of  an  inferior  court  shows  a  conviction  for  an 
act  which  is  not  a  crime,  the  defendant  convicted  is  entitled  to  a 
discharge  on  habeas  corpus/    And  a  person  condemned  to  cus- 

1  United  States  v.  Spink,  19  Fed.  Rep.  831. 

1  People  v.  Li  scorn  b,  60  N.  Y.  559.  The  general  rule  that  when  it  appears, 
by  the  return  to  a  writ  of  habeas  corpus,  that  the  prisoner  is  confined  upon  a  reg- 
ular charge  and  commitment  for  a  criminal  offence,  and  especially  if  he  is 
confined  in  execution  after  conviction,  he  will  be  at  once  returned  to  custody, 
has  been  modified  by  several  acts  of  Congress  (condensed  into  United  States 
Kev.  St.  §  753),  whereby  the  Federal  courts  are  authorized  to  issue  the  writ  in 
behalf  of  any  person  restrained  of  his  or  her  liberty  in  violation  of  the  Con- 
stitution or  of  any  treaty  or  law  of  the  United  States.  See  Ex  parte  Bridges, 
2  Woods,  428. 

^  «  Ex  parte  Phillips,  57  Miss.  857;  Ex  parte  8now,  120  U.  S.  274;  7  S.  Ct. 
556.  But  a  judgment  of  conviction  by  a  court  of  competent  jurisdiction  on 
plea  of  guilty  of  murder,  without  the  intervention  of  a  jury,  could  not  be  at- 
tacked on  habeas  corpus.     Lowery  v.  Howard,  103  Ind.  440. 

4  Ex  parte  Bridges,  2  Woods,  428. 

8  Ex  parte  Kearney,  55  Cal.  212.  A  person  arrested  for  intoxication  and 
brought  before  a  justice  to  disclose,  under  Vt.  Rev.  Laws,  §  3816,  where  and 
of  whom  he  got  his  liquor,  disclosed  that  he  was  not  intoxicated,  and  had  drunk 
so  liquor,  and  offered  evidence  to  prove  these  facts.  The  justice  refused  to 
hear  the  evidence,  and  committed  him  to  jail.  Held,  that  he  should  be  dis- 
charged on  habeas  corpus.     Re  Hardigan,  57  Vt.  100. 
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tody  in  a  bastardy  proceeding,  in  which,  owing  to  the  absence  of 
the  necessary  averments,  the  court  has  not  acquired  jurisdiction, 
will  be  discharged  on  habeas  corpus.1 

§  1204.  Same  —  Committing  Magistrates.  —  A  prisoner  in  execu- 
tion on  a  justice's  warrant,  where  the  justice  had,  upon  the  face 
of  the  record,  exceeded  his  jurisdiction,  was  discharged  on 
habeas  corpus.2  So  where  the  evidence  certified  by  the  commit- 
ting magistrate  fails  to  show  the  venue,  the  commitment  is  fatally 
defective ;  and  where  the  application  is  to  the  supreme  court,  and 
the  expense  of  supplying  such  evidence  therein  would  be  burden- 
some to  the  parties,  the  prisoner  will  be  discharged.8  But  a 
person  committed  to  jail  for  failure  to  give  bond  for  appearance 
at  the  circuit  court,  or  demanding  jury  trial,  when  brought  before 
a  justice  of  the  peace  on  charge  of  vagrancy,  cannot  maintain 
habeas  corpus,  such  committal  being  the  statutory  duty  of  the 
justice,  and  not  in  the  nature  of  a  punishment.4 

§  1205.    Constitutionality  of  Statute  and  Validity  of  Ordinance. — 

There  can  be  no  crime  unless  there  is  a  violation  of  the  law ;  and 
there  can  be  no  law  in  contravention  of  the  organic  law  of  the 
state  or  of  the  Federal  Constitution.    And  since  no  court  has  juris- 

1  Ex  parte  Hayes,  25  Fla.  279 ;  6  So.  64. 

a  Geyger  v.  Stoy,  1  Dall.  135. 

■  Ex  parte  Brenner,  (VVyo.)  26  P.  993.  Commitment  by  justice  —  Evidence 
not  brought  before  district  court.  —  Since  Gen.  Laws,  1883,  c.  37,  §  2,  providing 
for  the  commitment  of  an  infant  to  the  reform  school,  declares  that  no  infant 
shall  be  so  committed  by  a  justice  of  the  peace  (the  section  applying  to  a 
municipal  court,  where  proceedings  are  had  therein),  unless  the  charge  is 
proved  by  at  least  two  disinterested  witnesses,  and  that  no  commitment  for 
incorrigibility  shall  be  sufficient  to  justify  the  admission  of  the  infant  into 
the  reform  school,  unless  such  commitment  be  approved  by  the  judge  of  the 
district  court,  and  requires  the  justice  to  reduce  all  evidence  taken  before  him 
to  writing,  and  transmit  the  same  to  the  district  court,  whose  duty  it  shall  be 
to  examine  the  same,  and  approve  or  disapprove  the  conviction,  an  infant  con- 
fined in  the  reform  school  for  incorrigibility  is  entitled  to  his  discharge  on 
habeas  corpus  where  it  appears  from  the  record  of  the  proceedings  in  which 
he  was  committed  that  the  testimony  of  some  of  the  witnesses  sworn  and 
examined  in  the  proceeding  was  not  reduced  to  writing,  and  therefore  not 
brought  before  or  examined  by  the  district  judge.  State  v.  Brown,  (Minn.) 
50  N.  VV.  920. 

4  Ex  parte  Dunklin,  72  Ala.  241.  On  the  other  hand,  a  United  States  court 
will  refuse  to  grant  to  a  bankrupt,  held  under  arrest  or  imprisonment  under 
state  laws,  a  discharge  from  custody,  where  the  debt  is  one  that  would  not  be 
effected  by  a  discharge  in  bankruptcy.  The  habeas  corpus  judge  must  deter- 
mine whether  the  debt  is  dischargeable,  by  means  of  the  best  evidence  attain- 
able in  the  habeas  corpus  proceeding.     Re  Alsberg,  16  Bankr.  Reg.  116. 
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diction  to  punish  a  party  who  has  violated  no  law  of  the  land, 
however  reprehensible  his  conduct  from  a  moral  standpoint,  it 
necessarily  follows  that  one  convicted  or  held  under  color  of 
judicial  authority  for  violating  an  unconstitutional  statute  or  a  void 
municipal  ordinance  is  entitled  to  unconditional  discharge  on  ha- 
beas corpus.  The  unconstitutionality  of  a  statute  or  ordinance  has 
been  frequently  held  to  be  a  jurisdictional  question.1  And  if  upon 
examination  the  court  decides  the  statute  or  ordinance  unconsti- 
tutional, it  should  release  the  party  held  under  it,  even  after  trial 
and  conviction.2  In  the  Federal  courts  it  is  considered  that  im- 
prisonment under  the  pretended  authority  of  void  or  unconstitu- 
tional state  legislation  is  deprivation  of  liberty  in  violation  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States, 
forbidding  any  state  to  "deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law."  8    Nor  can  any  custom  be 

1  Darrah  v.  Westerlage,  44  Tex.  388;  In  re  Booth,  3  Wis.  157;  Cropper's 
Case,  2  Rob.  (Va.)  842;  Ex  parte  Yarborough,  110  U.  S.  651 ;  s.  c.  5  Crim. 
Law  Mag.  549;  People  v.  Neil  son,  10  Hun,  (N.  Y.)  214;  In  re  Seinler,  41 
Wis.  517;  Miller  v.  Snyder,  6  Ind.  1 ;  In  re  Eldred,  46  Wis.  530. 

*  Ex  parte  Siebold,  100  U.  S.  371;  In  matter  of  Brosnahan,  4  McCrary, 
(U.  S.)  1;  s.  c.  4  Am.  Crim.  Rep.  16;  Ex  parte  Clark,  100  U.  8.  399;  Brown 
v.  Duff  us,  66  Iowa,  193;  Ex  parte  Delaney,  43  Cal.  478;  Whitcomb's  Case,  120 
Mass.  118;  Fisher  t>.  McGirr,  1  Gray,  (Mass.)  1;  s.  c.  61  Am.  Dec.  381;  Ex 
parte  Yarborongh,  110  U.  S.  651;  s.  c.  5  Crim.  Law  Mag.  549;  Com.  v.  Lecky, 
26  Am.  Dec.  48,  note;  s.  c.  1  Watts,  (Pa.)  66;  In  re  Siebold,  23  Fed.  Rep. 
791;  Ex  parte  Burnett,  30  Ala.  461;  In  re  Wan  Yin,  22  Fed.  Rep.  791;  In  re 
Payson,  23  Kan.  757;  In  re  Ah  Jow,  29  Fed.  Rep.  181 ;  People  v.  Roff,  3  Park. 
Cr.  R.  (N.  Y.)  216;  In  re  Tie  Loy,  26  Fed.  Rep.  611;  Ex  parte  Rollins,  80 
Va.  314;  Ex  parte  Mato,  19  Tex.  App.  112,  overruling  Parker  v.  State,  5  Tex. 
App.  579 ;  Ex  parte  Rosenblatt,  19  Nev.  439 ;  In  re  Lee  Tong,  9  Sawy.  (U.  S.) 
335.  One  arrested  by  the  mayor  of  a  city  under  a  void  ordinance,  for  refusing 
to  work  the  streets,  —  Held,  to  be  entitled  to  relief  by  habeas  corpus.  Ex  parte 
Grace,  9  Tex.  App.  381. 

»  In  re  Lee  Tong,  9  Sawy.  (TJ.  S.)  335;  8.  c.  18  Fed.  Rep.  253;  5  Crim. 
Law  Mag.  67;  In  re  Ah  Jow,  29  Fed.  Rep.  181;  Ex  parte  Yung  Jon,  28  Fed. 
Rep.  308;  In  re  Ah  Lee,  6  Sawy.  (U.  S.)  410;  In  re  Wan  Yin,  10  Sawy.  (U.  S.) 
538;  In  re  Wong  Yung  Quy,  6  Sawy.  (U.  S.)  237 ;  Ex  parte  Hanson,  28  Fed. 
Rep.  127;  Laundry  Ordinance  Case,  7  Sawy.  (U.  S.)  526;  Par rott's  Case,  6 
Sawy.  (U.  S.)  349;  Yick  Wo  v.  Hopkins,  118  U.  S.  356.  Within  the  prohibi- 
tion of  the  Fourteenth  Amendment  to  the  Federal  Constitution  is  the  arrest  and 
imprisonment  of  a  person  for  the  violation  of  a  void  municipal  ordinance.  It 
constitutes  imprisonment  by  the  state  without  the  due  process  of  law,  and  en- 
titles the  party  so  imprisoned  to  discharge  on  habeas  corpus.  In  re  Lee  Ton£, 
9  Sawy.  (U.  S.)  336;  s.  o.  1  West.  C.  Rep.  35;  Laundry  License  Case,  22 
Fed.  Rep.  705 ;  In  re  Ah  Jow,  29  Fed.  Rep.  181 ;  Stockton  Laundry  Case, 
26  Fed.  Rep.  611;  Compare  Ex  parte  Yung  Jon,  28  Fed.  Rep.  308;  In  re  Wo 
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recognized  by  which  persons  are  held  in  restraint  against  their 
will.  Accordingly  it  was  held  that  a  custom  prevailing  among 
the  uncivilized  tribes  of  Indians  in  Alaska,  whereby  slaves  are 
bought,  sold,  and  held  in  servitude,  against  their  will,  and  sub- 
jected to  ill-treatment  at  the  pleasure  of  the  owner,  is  contrary  to 
the  Thirteenth  Amendment  to  the  Constitution  of  the  United  States, 
and  the  "  Civil  Bights  Bill "  of  1866.1  The  right  to  appeal  from 
a  conviction  under  a  void  ordinance  is  not  an  adequate  remedy  for 
imprisonment  under  the  sentence.3  But  where  the  writ  of  habeas 
corpus  from  a  United  States  court  is  sought  by  one  imprisoned  for 
the  violation  of  a  state  law,  the  petitioner  must  clearly  show  an  ir- 
reconcilable antagonism  between  the  Federal  law  and  the  state  law 
under  which  he  is  in  custody.8  And  where  it  is  a  debatable  ques- 
tion whether  a  state  court  deprived  a  person  of  his  liberty  con- 
trary to  the  provisions  of  the  Federal  Constitution,  and  the  point 
presented  by  such  action  of  the  state  court  has  not  been  fully  de- 
cided by  the  Supreme  Court  of  the  United  States,  the  Federal 
circuit  court  will  not  release  the  prisoner  on  writ  of  habeas  cor- 
pus, but  will  leave  him  to  present  the  Federal  question  to  the 
Supreme  Court  by  writ  of  error.4  So  where  a  person  has  been 
convicted  of  violating  the  prohibitory  liquor  law  of  Iowa  by  a 
state  court  of  general  jurisdiction,,  having  jurisdiction  of  the  person 
and  subject-matter  and  authority  to  render  the  particular  judg- 
ment, such  decision  cannot  be  reviewed  in  the  Federal  courts  on  an 

Lee,  0  West.  C.  Rep.  81.  That  a  judgment  convicting  defendant  of  violation 
of  an  ordinance  which  is  void  is  not  a  "final  judgment  ...  of  a  competent 
tribunal,"  within  the  meaning  of  Gen.  St.  Minn.  c.  80,  §  22,  and  where  he  is 
imprisoned  under  it  he  may  be  discharged  upon  habeas  corpus,  see  State  v. 
'  Kedmon,  (In  re  White)  43  Minn.  250;  45  N.  W.  232.  But  a  contrary  view 
is  taken  by  some  of  the  state  courts,  which  hold  that  where  the  sole  ground  of 
the  application  is  the  invalidity  of  a  municipal  ordinance  such  question  will 
not  be  passed  upon  in  habeas  corpus  proceedings.  See  Ex  parte  Boenning- 
hausen,  21  Mo.  App.  267;  Piatt  v.  Harrison,  6  Iowa,  79;  s.  c.  71  Am.  Dec. 
380;  Ex  parte  Bowler,  16  Mo.  App.  14. 
1  In  re  Sah  Quah,  31  F.  327. 

*  Ex  parte  Kieffer,  40  F.  399. 

*  In  re  Hoover,  30  F.  51.  On  the  same  principle  it  was  held  that  where  a 
judgment  of  conviction,  regular  on  its  face,  is  rendered  against  a  vagrant  under 
Pen.  Code  Cal.  section  647,  he  will  not  he  released  from  confinement  in  the 
house  of  correction  on  habeas  corpus  on  the  ground  that  the  first  clause  of  that 
section  is  unconstitutional,  it  not  appearing  under  which  clause  he  was  con- 
victed.    Ex  parte  Morrison,  88  Cal.  112 ;  25  P.  1004. 

«  In  re  Spickler,  43  F.  653. 
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application  for  a  writ  of  habeas  corpus,  alleging  that  the  sales  for 
which  the  conviction  was  had  were  made  in  the  original  packages 
of  importation,  but  also  showing  that  the  court  charged  the  jury  * 
in  strict  accordance  with  the  decision  of  the  United  States  Supreme 
Court  in  the  original  package  case.1 

§  1206.    Mere  Errors  and  Irregularities  in  Trial  Court  no  Ground 

for  Discharge.  —  It  has  just  been  stated  that  there  can  be  no  punish- 
ment or  imprisonment  without  jurisdiction ;  also  that  where  ac- 
cording to  the  record  there  has  been  no  crime  committed,  the 
right  to  appeal  or  sue  out  a  writ  of  error  is  not  considered  ade- 
quate remedies  for  even  temporary  deprivation  of  personal  liberty. 
But  it  was  also  shown  that  the  facts  showing  the  want  of  juris- 
diction, or  that  no  crime  has  in  fact  been  committed,  by  reason  of 
the  unconstitutionality  of  the  law  whose  enforcement  is  sought, 
must  clearly  appear,  or  else  the  record  must  disclose  it  From 
these  propositions  follows  another,  that  if  the  jurisdiction  of  the 
court  be  not  successfully  attacked  and  sufficient  appears  to  es- 
tablish the  probability  that  a  crime  has  been  committed,  the  func- 
tions of  the  appellate  courts  will  not  be  assumed,  nor  will  the 
petitioner  be  discharged  on  account  of  mere  irregularities  and 
errors  of  law  apparent  of  record,  or  which  may  be  established  ex- 
trinsically.2    In  other  words,  for  errors  of  the  court  or  omissions 

1  Leisy  v.  Hardin,  135  U.  S.  100;  10  S.  Ct.  681 ;  In  re  Jordan,  (Disk  Ct.) 
40  F.  238. 

9  Ex  parte  Sam,  51  Ala.  34;  Ex  parte  Hart  man,  44  Cal.  32;  Ex  parte  Max, 
Id.  579;  In  re  Troia,  64  Cal.  152,  28  P.  231 ;  Re  Farnham,  3  Colo.  545;  In  re  Ed- 
wards, 35  Kan.  09 ;  10  P.  539 ;  Re  Petty,  22  Kan  477 ;  McLaughlin  v  Etchison, 
127  Ind.  474;  27  N.  E.  152;  Matter  of  Eaton,  27  Mich.  1 ;  Matter  of  Underwood, 
30  Mich.  502 ;  Re  Truman,  44  Mo.  181 ;  Ex  parte  Winston,  9  Nev.  71 ;  People  v. 
Walters,  15  Abb.  (N\  Y.)  N.  Cas.  461;  People  p.  Shea,  3  Park.  (N.  Y.)  Cr.  562 ; 
People  p.  Goodhue,  2  Johns.  (N.  Y.)  Ch.  198;  Re  Schenck,  74  N.  C.  607;  Ex 
parte  Van  Hagan,  25  Ohio  St.  426;  In  re  Rafferty,  1  Wash.  St.  382;  25  P. 
465;  Ex  parte  McGill,  6  Tex.  App.  498;  Ex  parte  Milburn,  69  Wis.  24;  Eldred 
p.  Ford,  46  Wis.  530 ;  Re  O'Connor,  6  Wis.  288.  A  person  charged  with 
crime  will  not  be  released  on  habeas  corpus  before  trial  on  the  ground  of  want 
of  probable  cause  for  commitment,  when  there  is  sqme  evidence,  other  than 
the  extra-judicial  admissions  of  the  party  himself,  that  an  offence  has  been 
committed.  Ex  parte  Becker,  86  Cal.  402;  25  P.  9.  In  this  case,  Fox,  J., 
mid:  "  The  point  made  in  this  case  is  that  the  prisoner  has  been  committed 
without  reasonable  or  probable  cause,  and  that  question  turns  upon  whether 
or  not  a  public  offence  has  been  committed  triable  within  this  jurisdiction. 
I  deem  it  improper  at  this  time  to  prejudice  the  case  of  the  prisoner  by  any 
analysis  of  the  evidence  which  has  been  presented,  and  which  may  be  different 
at  his  trial,  and  of  the  law  applied  thereto.  Whether  it  is  sufficient  to  convict 
tol.  xi.  — 14 
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in  matters  of  procedure,  the  remedy  of  the  defendant  is  not  by 
habeas  corpus,  but  by  appeal  or  writ  of  error.1  The  judgment 
must  be  void,  not  merely  voidable ;  it  must  be  a  usurpation  or 
excess  of  jurisdiction  to  entitle  the  prisoner  to  discharge.2  A 
judgment  rendered  when  the  court  is  not  in  session,  is  not  the 
act  of  the  court,  and  consequently  is  not  appealable.    Habeas 

beyond  a  reasonable  doubt,  it  is  the  province  of  the  jury  to  say,  and  ought  not 
to  be  determined  in  advance  of  habeas  corpus.  It  is  enough  now  to  say  that 
an  examination  of  the  sections  of  the  code  bearing  on  the  question,  and  of  such 
evideuce  as  has  been  presented,  fails  to  show  that  the  commitment  is  without 
reasonable  or  probable  cause.  The  cases  cited  by  the  petitioner  are  not  in 
point,  for  here  there  is  some  evidence,  other  than  the  extra-judicial  admissions 
of  the  party,  tending  to  show  that  an  offence  has  been  committed.  Let  the 
writ  be  discharged,  and  the  prisoner  remanded."  Where  a  person  convicted 
of  crime  is  given  an  indeterminate  sentence  of  from  one  to  fifteen  years  in  the 
form  prescribed  by  Rev.  St.  §  4733,  as  amended  by  Laws  of  1889,  c.  390,  the 
question  of  the  validity  of  such  statute  can  be  raised  only  on  a  petition  in 
error,  and  a  writ  of  habeas  corpus  will  not  be  granted.  In  re  Pikulik,  (Wis.) 
51  N.  W.  261,  followed.     In  re  Schuster,  (Wis.)  52  N.  W.  757. 

1  Ex  parte  Lemkuhl,  72  Cal.  53;  13  Pac.  Rep.  148;  Wales  v.  Whitney,  114 
U.  S.  571;  In  re  King,  (Cir.  Ct.)  51  F.  434;  Ex  parte  Shaw,  7  Ohio  St.  81; 
s.  c.  70  Am.  Dec.  55;  Williamson's  Case,  26  Pa  St.  9;  s.  c.  67  Am.  Dec.  374; 
Smith  v.  Hess,  91  Ind.  424;  Ex  parte  Milburn,  59  Wis.  24;  Ex  parte  Williams, 

I  Wash.  240;  Ex  parte  Yarborough,  110  U.  S.  651;  s.  c.  5  Crim.  Law  Mag. 
549;  Matter  of  Moses,  13  Abb.  N.  C.  (N.  Y.)  189;  s.  c.  How.  Pr.  (N.  Y.)  296 ; 
Ex  parte  Brandon,  49  Ark.  143;  4  S.  W.  Rep.  452;  Hamilton's  Case,  51  Mich. 
174;  Senuott  v.  Swan,  146  Mass.  489;  16  N.  E.  Rep.  448;  Petition  of  Semler, 
41  Wis.  517;  note  to  Com.  v.  Lecky,  1  Watts,  (Pa.)  66 ;  8.  c.  26  Am.  Dec. 
41;  Rex  v.  Suddis,  1  East,  306;  Johnson  v.  U.  S.f  3  McLean,  (U.  S.)  89; 
Ex  parte  Wilson.  114  U.  S.  417;  Ex  parte  Watkins,  3  Pet  (U.  S.)  193;  Ex 
parte  Parks,  93"  U.  S.  18;  Ex  parte  Crouch,  112  U.  S.  178  ;  Ex  parte  Virginia, 
100  U.  S.  339;  Ex  parte  Carll.  106  U.  S.  521;  Ex  parte  Siebold,  100  U.  S.  371; 
Emanuel  v.  State,  36  Miss.  627;  State  v.  Fenderson,  28  La.  An.  82;  Ex  parte 
Hartman,  44  Cal.  32  ;  Ex  parte  Max,  44  Cal.  579;  Matter  of  Eaton,  27  Mich.  1; 
Smiths  Petition,  2  Nev.  338;  Ex  parte  Winston,  9  Nev.  71;  Ex  parte  McGill, 
6  Tex.  App.  498;  Ex  parte  Boland,  11  Tex.  App.  159;  Piatt  v.  Harrison,  6 
Iowa,  79;  8.  c  71  Am.  Dec.  389;  Ex  parte  Twohig,  13  Nev.  302;  Ex  parte 
Winston,  9  Nev.  71;  Matter  of  Wakker,  3  Barb.  (N.  Y.)  162;  Darrah  ». 
Westerlage,  44  Tex.  388;  Bell  v.  State,  4  Gill,  (Md.)  301;  s.  c.  45  Am.  Dec. 
130  ;  In  re  Merlet,  71  Ala.  371 ;  Willis  v.  Bayles,  105  Ind.  363.  On  applica- 
tion to  a  Federal  court  for  a  writ  of  habeas  corpus  to  release  a  prisoner  con* 
victed  of  crime  by  a  state  court,  the  judge  has  a  discretion  whether  the 
prisoner  shall  be  put  to  his  writ  of  error  to  the  highest  state  court,  or  whether 
the  court  will  proceed  to  summarily  determine  whether  he  is  restrained  of  his 
liberty  in  violation  of  the  Constitution  of  the  United  States.  In  re  King, 
(Cir.  Ct.)  51  F.  434. 

8  Ex  jwte  Simmons,  62  Ala.  416 ;  Ex  parte  Gardner  Tracy,  25  Vt.  93;  Ex 
parte  Kellogg,  6  Vt  509.    See  also  Kirby  i\  State,  62  Ala.  51 ;  Ex  parte  Boland, 

II  Tex.  App.  159. 
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corpus  is  the  proper  remedy  to  avoid  the  judgment.1  On  the 
same  principle  habeas  corpus  lies  where  one  is  imprisoned  under  a 
judgment  not  based  on  a  verdict  of  conviction.2 

§  1207.   Same  —  Illustrations.  —  Appeal  or  writ  of  error  and  not 

habeas  corpus  is  the  appropriate  remedy  where  defendant  in  a 

criminal  case  pleads  former  jeopardy,  which  plea  is  overruled ; 8 

where  there  is  conviction  of  one  only  of  an  offence  charged  and 

proved  as  joint ; 4  where  petitioner  was  convicted  without  being 

informed  of  all  his  rights,  or  sentenced  too  soon  after  conviction  ;6 

where  conviction  was  for  assault  and  battery  instead  of  simple 

assault  under  an  information  for  assault  with  intent  to  kill ;  • 

where  a  jury  hear  no  evidence  on  a  trial,  except  the  minutes  of  the 

evidence  introduced  before  the  grand  jury  and  taken  down  by  its 

clerk.7     An  objection  that  the  verdict  was  opposed  to  the  charge 

and  that  the  state  had  not  made  out  its  case  is  equivalent  to 

claiming  that  the  verdict  was  not  sustained  by  the  evidence,  in 

which  case  the  remedy  is  by  appeal  or  writ  of  error,  and  not  by 

habeas  corpus.8    So  where  an  information  is  set  aside,  and  the 

prisoner  is  again  examined  by  the  court,  acting  as  committing 

magistrate  on  the  original  complaint,  and  again  held  to  answer, 

the  error,  if  error  there  be,  is  reviewable  on  motion  to  set  aside 

any  new  information  that  may  be  filed,  and  then  on  appeal,  hut 

not  on  habeas  corpus.9    Nor  can  one  who  has  been  committed  by 

a  magistrate  upon  a  criminal  complaint  obtain  a  writ  of  habeas 

corpus  merely  because  the  committing  magistrate  refused  to  grant 

a  change  of  venue.10 

1  In  re  Juneroan,  28  Tex.  App.  486;  13  S.  W.  783.  The  Alabama  stat- 
utes regulating  the  writ  of  habeas  corpus  are  not  to  be  regarded  as  taking 
away  the  common-law  jurisdiction  of  courts  to  employ  the  writ  to  bring  before 
them  the  body  of  the  person  illegally  imprisoned;  and  where  the  imprisonment 
was  under  legal  process  or  judgment  of  an  inferior  court,  to  award  a  writ  of 
certiorari  removing  the  record;  and  when  the  writ  is  thus  issued,  the  proceed- 
ing is  in  its  nature  appellate,  and  there  may  be  any  inquiry  into  the  regularity 
of  the  process,  judgment,  or  sentence.    Kirby  v.  State,  62  Ala.  51. 

•  Ex  parte  Garvey,  7  Colo.  384. 

•  Ex  parte  Snyder,  29  Mo.  App.  256. 

•  Re  Dougherty,  27  Vt.  325. 

•  Ex  parte  Ah  Sam,  83  Cal.  620 ;  24  P.  276. 

•  Crandairs  Petition,  34  Wis.  177. 

T  Tnrney  v.  Barr,  75  Iowa,  758 ;  38  N.  W.  550. 

•  In  re  Thompson,  9  Mont.  381 ;  23  P.  933. 

•  In  re  Walpole,  85  Cal.  362;  24  P.  657. 

w  Re  Garst,  10  Neb.  78.    The  facto  that  defendant  was  illegally  brought 
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§  1208.   Same  —  Federal  Court*.  —The  United  States  Supreme 
Court  having  no  jurisdiction  by  habeas  corpus  to  discharge  i 
person  imprisoned  under  the  sentence  of  a  territorial  court  nnleu 
that  court  has  transgressed  its  jurisdiction,  it  cannot  discharge 
such  a  prisoner  because  under  the  authority  of  the  law  of  the  ter- 
ritory an  alien  who  has  declared  his  intention  to  become  a  citizen 
of  the  United  States  sat  on  the  grand  jury  that  found  the  indict- 
ment against  the  prisoner.    The  objection  goes  merely  to  the  reg- 
ularity of  the  proceedings,  not  to  the  jurisdiction  of  the  court1 
For  the  same  reason  the  United  States  Supreme  Court  cannot  dis- 
charge the  prisoner  because  he  was  denied  his  right  to  have  com- 
pulsory process  for  obtaining  witnesses  in  bis  favor.2    And  the 
question  whether  the  act  charged  was  a  crime  against  the  law  of 
the  United  States  is  a  question  for  the  court  below  to  decide ;  and 
any  error  in  its  decision  does  not  affect  its  jurisdiction  nor  war- 
rant a  discharge  on  habeas  corpus.8    When  a  court  below  has 
jurisdiction  of  the  cause,  and  the  matter  charged  is  indictable  un- 
der a  constitutional  law,  any  errors  committed  by  the  inferior  court 
can  only  be  reviewed  by  writ  of  error,  and  of  course  cannot  be  re- 
viewed at  all  if  no  writ  of  error  lies.4 

§  1209.  Excessive  Sentence*.  —  Prior  to  the  Act  of  Congress, 
March  3, 1885,  conferring  upon  the  United  States  Supreme  Court 
appellate  jurisdiction,  it  could  not  reverse  excessive  sentences  to 

into  the  state,  and  had  no  preliminary  hearing  before  a  magistrate,  and  that 
the  court  erred  in  its  charge,  and  its  refusal  to  grant  him  time  to  get  his  wit- 
nesses to  prove  an  alibi,  cannot  be  passed  upon  by  habeas  corpus.  The  remedy 
is  by  writ  of  error.     In  re  Ellis,  79  Mich.  322;  44  N.  W.  616. 

1  Ex  parte  Harding,  7  S.  Ct.  780.  The  Federal  court  cannot  by  a  writ  of 
habeas  corpus  review  the  decision  of  a  state  court  in  a  criminal  case,  or  disturb 
the  custody  of  defendant,  on  the  ground  that  persons  of  the  negro  race  were 
excluded  from  the  grand  jury  which  found  the  indictment  against  him,  and 
from  the  trial  jury.  Laws  N.  Y.  1882,  §§  1638-1652,  (Code  Civil  Proc.  §  1079) 
providing  for  the  selection  and  qualification  of  jurors,  do  not  exclude  negroes, 
and  the  state  court  may,  under  Code  Crim.  Proc.  N.  Y.  §  312,  decide  whether 
they  have  in  fact  been  excluded,  which  decision  can  be  reviewed  by  writ  of 
error  only.  Whether  defendant,  when  tried,  was  ignorant  of  his  rights,  is  im- 
material. Wood  v.  Brush,  11  S.  Ct.  738;  140  U.  S.  278;  Id.  11  S.  Ct.  942; 
140  U.  S.  370. 

*  Ex  parte  Harding,  129  U.  S.  782;  7  S.  Ct.  780. 

•  Ex  parte  Parks,  93  U.  S.  18;  affirming,  1  Hughes,  604;  s.  p.  Ex  parte 
Watkius,  3  Pet.  193;  Ex  parte  Carll,  106  U.  S.  521;  1  Sup.  Ct.  Rep.  535.   . 

4  Ex  parte  Siebold,  100  U.  S.  371 ;  Ex  parte  Clarke,  100  U.  S.  399;  In  re 
Boyd,  (Cir.  Ct.  App.)  49  F.  48.  On  an  indictment  under  Act  Cong.  Feb.  9, 
1889,  for  the  carnal  knowledge  of  a  female  under  the  age  of  16  years,  which 
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fine  or  imprisonment,  although  the  excess  was  apparent  upon  the 
record,  and  could  not  therefore,  on  a  habeas  corpus,  discharge  a 
prisoner  in  custody  for  non-payment  of  such  excessive  fine,  not- 
withstanding the  prohibition  in  the  Constitution  against  the  impo- 
sition of  excessive  fines  is  mandatory  upon  the  courts  of  the  United 
States  exercising  criminal  jurisdiction.1  Nor  does  habeas  corpus 
lie  on  the  ground  that  sentences  imposed  on  petitioners  are  in  ex- 
cess of  the  periods  fixed  by  statute,  as  such  judgments  are  merely 
erroneous,  and  not  void.  According  to  the  great  preponderance 
of  authority,  it  is  good  so  far  as  the  power  of  the  court  extends, 
and  invalid  as  to  the  excess.2  And  it  is  held  under  the  provisions 
of  the  Iowa  Code  that  the  validity  of  a  judgment  sentencing  de- 
fendant to  imprisonment  until  his  fine  is  paid,  cannot  be  questioned 
upon  habeas  corpus,  upon  the  ground  that  no  time  is  fixed  for  the 
imprisonment.8 

contains  a  charge  of  rape  at  common  law,  and  also  of  the  statutory  offence, 
the  failure  of  the  district  court  to  compel  the  prosecuting  attorney  to  elect 
upon  which  count  he  would  try  the  prisoner,  and  its  treatment  of  the  charge 
of  rape  as  surplusage,  is  not  error  that  can  be  taken  advantage  of  on  habeas 
corpus,  as  the  court  has  jurisdiction  of  both  offences.  In  re  Lane,  135  U.  S. 
443;  10  S.  Ct  760. 

1  Ex  parte  Watkins,  7  Pet.  568. 

*  Ex  parte  Watkins,  7  Pet.  (U.  S.)  568;  Ex  parte  Lange,  18  Wall.  (U.  S.) 
163;  Bigelow  v.  Forrest,  9  Wall.  (U.  S.)  339;  Brook's  Case,  4  Leigh,  (Va.) 
6)9;  Hall's  Case,  6  Leigh,  (Va.)  615,  618;  Murray's  Case,  5  Leigh,  (Va.) 
720,  724;  Day  v.  Micon,  18  Wall.  (U.  S  )  156;  Ex  parte  Mooney,  26  W.  Va. 
36;  s.  c.  53  Am.  Rep.  59;  People  ».  Liscomb,  60  N.  Y.  559;  s.  c.  19  Am. 
Rep.  211;  11  Alb.  L.  J.  396;  People  v.  Baker,  89  N.  Y.  460;  Ex  parte 
Gibson,  31  Cal.  619;  Ex  parte  Bulger,  60  Cal.  438;  Ex  parte  Kelly,  65  Cal. 
154;  People  c.  Jacobs,  66  N. Y.  8;  Feeleys  Case,  12  Cush.  (Mass.)  598;  In 
re  Petty,  22  Kan.  417;  Ex  parte  Shaw,  7  Ohio  St.  81;  s.  c.  70  Am.  Dec. 
55;  Petition  of  Crandall,  34  Wis.  177 ;  In  re  Graham,  74  Wis.  450 ;  43  N.  W. 
148.  That  a  prisoner  detained  under  a  void  sentence  is  entitled  to  be  re- 
leased on  habeas  corpus,  see  Ex  parte  Lange,  18  Wall.  (U.  S.)  163;  People 
r.Risely,  38  Hun,  (N.  Y.)  280 ;  Ex  parte  Yarbrough,  110  U.  8.  651;  Bushel's 
Case,  T  Jones,  13;  8.  c.  Vaughan,  135;  6  How.  St.  Tr.  999;  Ex  parte  Bige- 
low, 113  U.  S.  328;  In  re  Rolfs,  30  Kan.  759;  Ex  parte  Wilson,  114  U.  S. 
417;  Miller  v.  Snyder,  6  Ind.  1 ;  Ex  parte  Shaw,  7  Ohio  St.  81;  s.  c.  70 
Am.  Dec.  55 ;  Ex  parte  Rosenblatt,  19  Nev.  439  ;  Garvey's  Case,  7  Colo.  384 ; 
Ex  parte  Bain,  121  U.  S.  1  ;  State  v.  Gray,  37  N.  J.  Law  368;  Wales  v 
Whitney,  114  U.  S.  564.  But  under  the  law  of  Missouri,  if  a  criminal  has 
been  sentenced  to  a  longer  term  of  imprisonment  than  the  law  allows  for  a 
crime  of  the  nature  of  that  which  he  has  committed,  he  may  be  discharged 
upon  habeas  corpus  brought  to  the  supreme  court.  But  that  court  has  no 
power  simply  to  reduce  the  term  of  imprisonment  so  as  to  bring  it  within 
the  statutory  limits.     Ex  parte  Page,  49  Mo.  291. 

•  Eisner  v.  Shirgley,  79  Iowa,  30 ;  45  N.  W.  393.     See  also  People  r.  Mark- 
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§  1210.  Alternative  Sentences.  — There  is  a  nice  distinction  to  be 
observed  in  cases  of  imprisonment  for  offences  the  punishment  of 
which  is  fixed  by  law  at  fine,  or  imprisonment,  or  both.  A  pris- 
oner sentenced  to  both  fine  and  imprisonment,  by  a  court  having 
jurisdiction  only  to  sentence  to  fine  or  "  imprisonment,"  and  who 
had  served  only  a  portion  of  his  term,  was  held  not  entitled  to  re- 
lease on  habeas  corpus.1  But  where  an  inferior  court  with  power 
to  impose  a  fine  not  exceeding  fifty  dollars,  or  to  sentence  to  im- 
prisonment for  not  more  than  one  year,  imposed  a  fine  of  two  hun- 
dred and  fifty  dollars,  and  committed  the  party  for  non-payment 
of  the  fine,  it  was  held  that  the  defendant  was  entitled  to  a  dis- 
charge on  habeas  corpus,  notwithstanding  that  he  might  have  ap- 
pealed.2 On  like  principle,  where  a  petition  for  a  writ  of  habeas 
corpus  showed  that  the  petitioner  had  been  imprisoned  more  than 
the  term  allowed  by  law  as  a  punishment  for  contempt,  for  viola- 
tion of  the  restraining  order  of  court  in  removing  certain  cotton 
from  a  plantation,  and  also  showed  that  the  petitioner  was  ordered 
in  addition  to  restore  the  cotton,  or  pay  its  value  into  court,  it  was' 
held  that  the  writ  should  be  granted  in  order  to  investigate  the 
case  and  ascertain  whether  the  imprisonment  was  to  enforce  a 
final  decree,  —  in  which  case  it  would  be  proper,  —  or  whether  it 
was  as  a  punishment  for  a  violation  of  an  interlocutory  order,  when 
it  would  be  illegal.8 

§  1211.  Erroneous  Sentences.  —  But  sentences  which  are  merely 
erroneous,  and  which  may  be  revoked  or  modified  on  appeal  or 
writ  of  error,  stand  upon  a  different  footing  in  habeas  corpus  pro- 
ceedings from  those  which  are  imposed  in  the  absence  of  legal  au- 
thority or  essential  jurisdictional  prerequisites.  While  a  party 
is  entitled  to  relief  by  habeas  corpus  against  a  void  sentence,  yet 
mere  error  or  irregularity  in  the  same  not  rendering  it  a  nullity, 
is  no  ground  for  releasing  from  imprisonment  under  it.4    That  a 

ham,  7  Cal.  208,  holding  that  on  habeas  corpus  to  discharge  one  imprisoned  for 
non-payment  of  a  fine,  on  the  ground  that  the  judgment  does  not  specify  the 
length  of  imprisonment,  he  will  not  be  discharged  if  the  statute  time  has  not 
expired. 

1  Ex  parte  Mooney,  26  W.  Va.  36;  s.  c.  53  Am.  Rep.  50. 

a  People  v.  Risely,  38  Hun,  (N.  Y.)  280. 

»  Ex  parte  Edwards,  11  Fla.  174. 

4  Williamson's  Case,  26  Pa.  St.  9 ;  s.  c.  67  Am.  Dec.  374;  Ex  parte  Wilson, 
114  U.  S.417;  Petition  of  Semler,  41  Wis.  517;  s.  c.  16  Alb.  L.  J.  119;  Ex 
parte  Shaw,  7  Ohio  St.  81 ;  8.  c.  70  Am.  Dec  55;  Ex  parte  Reed,  100  U.  S.  13; 
Petition  of  Crandall,  34  Wis.  177 ;  Piatt  w.  Harrison,  6  Iowa,  79 ;  s.  c.  71  Am* 
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conviction  and  sentence  are  for  cumulative  imprisonment  does  not 
warrant  discharging  the  accused,  after  serving  out  the  first  term 
of  his  sentence.  The  sentence  may  be  good  when  only  collaterally 
impeached.1  But  where  a  prisoner  had  been  sentenced  to  impris- 
onment for  a  term  of  one  year,  to  commence  on  the  expiration  of 
another  term,  and  one  year  afterwards  the  first  judgment  and  sen- 
tence were  pronounced  void,  it  was  held  on  habeas  corpus  that 
either  the  sentence  was  void  for  uncertainty,  or  had  it  commenced 
to  run  upon  its  rendition  it  had  expired,  and  in  either  case  he  was 
entitled  to  be  discharged.2  Where,  however,  a  defendant  has  been 
sentenced  within  a  shorter  time  after  his  plea  of  guilty  than  the 
law  prescribes,  he  cannot  take  advantage  of  the  irregularity  upon 
a  writ  of  habeas  corpus.8  And  where  a  person  is  convicted  of 
crime,  and  given  an  indeterminate  sentence  of  from  three  to  eight 
years,  within  the  discretion  of  the  state  board  of  control,  accord- 
ing to  the  form  prescribed  by  statute;  and  the  only  question  is  a  s 
to  whether  the  statute  is  unconstitutional  in  attempting  to  confer 
on  the  board  powers  which  are  both  executive  and  judicial,  the  ap- 
propriate remedy  for  the  release  of  said  person  is  by  a  petition  in 
error,  and  not  a  writ  of  habeas  corpus.4 

Dec.  389;  Ex  parte  Lemkuhl,  72  Cal.  53;  Ex  parte  Jackson,  96  U.  S.  727;  In  re 
Davison,  21  Fed.  Rep.  618;  Holderman  v.  Thompson,  105  Ind.  \\2\Ex  parte 
Watkins,  3  Pet.  (U.  S  )  192;  Ex  parte  Mooney,  26  \V.  Va.  36;  8.  c.  53  Am. 
Rep-  59;  Ex  parte  Max,  44  Cal.  579;  McGuire  v.  Wallace,  109  Ind.  284;  People 
v.  Kelley,  97  N.  Y.  212;  Ex  parte  Cohn,  55  Cal.  193;  I,owery  v.  Howard,  103 
Ind.  440;  Willis  t>.  Bayles,  105  Ind.  363;  Rolfs  u.  Shall  cross,  30  Kan.  758. 
Sentence  to  chain-gang.  —  A  sentence  by  the  county  judge  of  Richmond  county, 
44  to  work  in  the  chain-gang  on  the  streets  of  Augusta  for  twelve  months," 
is  not  one  of  which  the  convict  (sentenced  for  simple  larceny)  can  complain  by 
petition  for  habeas  corpus.  The  streets  of  a  city  are  public  works,  within  the 
meaning  of  Ga.  Code,  §  4705,  and  it  is  no  deprivation  of  any  right  of  per- 
sonal liberty  not  to  be  constrained  to  labor  on  all  of  the  public  works  instead 
of  a  part  only.     Lark  v.  State,  5")  Ga.  435. 

1  Ex  parte  Peters,  4  Dill.  169.  In  this  case  it  was  held  that  inasmuch  as 
a  person  who  breaks  into  a  house  with  intent  to  steal,  and  also  there  actually 
steals,  is  punishable  for  either  or  both  of  the  two  offences,  he  will  not  be  dis- 
charged from  imprisonment  under  a  sentence  to  two  terms  founded  on  a  plea 
of  guilty  to  an  indictment  charging  the  two  offences  in  two  counts,  on  the  mere 
ground  that  they  ought  not  to  have  been  joined. 

2  Ex  parte  Roberts,  9  Nev.  43.     See  Wentworth  v.  Alexander,  66  Ind.  30. 

•  Petition  of  Smith,  2  Nev.  338. 

*  In  re  Tikulik,  (Wis.)  51  N.  W.  261.  Lyon,  C.  J.,  delivering  the  opinion, 
said:  "  The  petition  for  the  writ  of  habeas  corpus  shows  that  in  January,  1891, 
in  the  municipal  court  of  Milwaukee  County,  the  petitioner  was  convicted  of 
the  crime  of  burglary,  as  defined  in  section  4408,  Rev.  St.,  and  was  sentenced 
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§  1212.  Same  —  Cumulative  Fines.  —  Where,  upon  the  trial  of  a 
complaint  containing  several  counts,  the  court  finds  the  defendant 
guilty  on  each  count,  and  imposes  a  fine  as  to  each  count,  such  as 
would  be  proper  if  the  defendant  had  been  tried  upon  that  count 
separately,  and  no  portion  of  the  judgment  has  been  satisfied,  al- 
though the  aggregate  of  the  fines  exceeds  the  statutory  jurisdic- 
tion of  the  court,  a  mittimus  issued  on  such  judgment  and  sentence 
is  not  void,  and  the  defendant  is  not  entitled  to  a  discharge  on 


by  the  court  to  imprisonment  in  the  state  prison  at  hard  labor  '  for  not 
than  three  years,  nor  more  than  eight  years.'    The  sentence  is  in  the  form  pre- 
scribed by  section  4733,  Rev.  St.,  as  amended  by  chapter  390,  Laws  1889:  thai 
is  to  say,  it  is  a  general  or  indeterminate  sentence.    The  petitioner  is  now  held 
in  custody  under  such*  sentence,  and  prays  that  a  writ  of  habeas  corpus  issue  to 
the  warden  of  the  state  prison,  to  the  end  that  the  petitioner  may  be  released 
from  such  imprisonment.     The  sole  ground  upon  which  the  writ  is  asked  is 
that  the  statute  under  which  the  petitioner  was  sentenced  contravenes  the  con- 
stitution, in  that  it  attempts  to  confer  upon  the  state  board  of  supervision  (now 
by  chapter  2l;1,  Laws  1891,  the  state  board  of  control)  both  executive  and  ju- 
dicial powers,  which  are  exclusively  vested  by  the  constitution  in  the  governor 
and  the  courts  respectively ;  and  hence  that  the  statute  is  void,  and  the  im- 
prisonment illegal.     Conceding  that  the  statute  under  which  the  petitioner 
was  sentenced  is  invalid,  still  he  has  mistaken  his  remedy.    The  municipal 
court  had  jurisdiction  to  try  the  petitioner  for  the  offence  charged,  and,  on 
conviction,  to  sentence  him  to  imprisonment  in  the  state  prison    therefor. 
It  also  had  jurisdiction  of  his  person.    On  the  theory  that  the  general  sentence 
statute  is  invalid,  the  court  merely  entered  and  enforced  the  wrong  judgment 
The  supposed  error  is  not  a  jurisdictional  one,  and  hence  it  is  not  available  on 
habeas  corpus;  for  it  is  settled  law  that,  on  habeas  corpus,  the  court  can  only 
inquire  into  jurisdictional  defects  in  the  proceedings.     The  remedy  is  by  writ 
of  error.     In  re  Graham,  (In  re  McDonald)  74  Wis.  450,  43  N.  W.  Rep.  14$, 
and  cases  cired.     The  questions  sought  to  be  raised  on  this  petition  of  the 
validity  of  the  statute  authorizing  indeterminate  senteuces,  and  conferring 
upon  the  state  board  of  control  power  to  discharge  or  parole  a  prisoner  so  sen- 
tenced, after  he  has  served  the  minimum  term  of  his  sentence,  is  an  interesting 
and  very  important  one,  and  it  is  not  at  all  clear  how  it  should  be  solved. 
Statutes  in  Michigan  and  Ohio  authorizing  such  sentences,  and  conferring 
upon  the  prison  boards  of  managers  similar  powers,  at  least  as  regards  the 
parole  of  such  prisoners,  have  been  passed  upon  by  the  respective  supreme 
courts  of  those  states.     People  r.  Cummings,  (Mich  )  50  N  W.  Rep.  310; 
State  v.  Peters,  43  Ohio  St  629;  4  N.  £.  Rep.  81.    In  the  Michigan  case,  the 
question  arose  on  writ  of  error,  and  the  statute  was  held  valid  for  the  minimum 
term  of  the  sentence,  and  void  in  so  far  as  it  attempted  to  authorize  the  prison 
authorities  to  hold  the  prisoner  beyond  that  tune.     The  Ohio  case  was  a  quo 
warranto  brought  by  the  attorney-general  in  behalf  of  the  state  against  the 
prison  directors.    The  relation  charged  such  directors  with  usurpation  in  as- 
suming to  exercise  the  franchises,  powers,  and  privileges  attempted  to  be  con- 
ferred upon  them  by  the  statute.     This,  of  course,  raised  the  question  of  the 
validity  of  such  statute,  and  the  court  held  it  valid." 
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habeas  corpus.1  And  the  fact  that  in  punishing  commissioners 
for  disobedience  of  an  injunction  the  court  commits  an  irregularity, 
by  imposing  several  different  fines  for  several  distinct  offences  in 
one  proceeding,  does  not  entitle  them  to  release  on  habeas  corpus, 
as  such  errors  must  be  cured  in  the  court  committing  them,  or  by 
appeal.2 

§  1213.  Insufficiency  of  Process — Nature  of  Jurisdiction  to  be 
kept  in  View.  —  In  considering  how  far  defects  upon  the  face,  or 
illegality  connected  with  the  process  under  which  a  party  is  held, 
are  available  to  effect  his  discharge  on  habeas  corpus,  it  becomes 
necessary  again  to  revert  to  the  nature  of  the  jurisdiction  in  such 
cases.  While  the  decisions  of  courts  in  such  cases  are  not  consid- 
ered so  far  conclusive  as  to  warrant  an  appeal  in  the  absence  of 
a  statute  allowing  it,  yet  the  jurisdiction  itself  in  many  cases  is 
appellate  and  revisory  in  its  character.  "  The  decision  that  the 
individual  shall  be  imprisoned  must  always  precede  the  applica- 
tion for  a  writ  of  habeas  corpus,  and  this  writ  must  always  be  for 
the  purpose  of  revising  that  decision,  and  is  therefore  appellate  in 
its  nature."  3  But  the  phrase  "  appellate  jurisdiction  "  is  not  ap- 
plied in  such  cases  in  its  usual  sense,  signifying  a  subordination  of 
one  court  or  officer  to  another.  In  this  connection  the  expression 
only  signifies  that  the  court  hearing  the  application  may  decide 
upon  the  legal  right  of  the  party,  regardless  of  an  adverse  conclu- 
sion which  may  or  may  not  have  assumed  the  form  of  a  judgment. 
However  great  the  similarity  of  the  jurisdiction  to  that  which  is  in 
fact  appellate  and  revisory,  it  is  not  really  such.  The  court  in  ex- 
ercising it  does  not  in  fact  revise  or  affect  the  judgment  or  order 
of  imprisonment  except  collaterally,  nor  does  it,  except  in  the  case 
of  appellate  courts  where  an  appeal  from  decisions  on  habeas  cor- 
pus are  allowable,  assert  the  power  to  affirm  an  order,  but  only  to 
arrest  its  execution  where  void. 

§  1214.  Same  —  Inquiry  not  limited  to  Faoe  of  Process.  —  It  is 
erroneous  to  suppose  that  the  examination  upon  return  showing  a 
detainer  under  legal  process  is  limited  to  a  bare  inspection  of  it,  and 
that  legality  or  illegality  appearing  upon  the  face  of  process  is 
decisive  of  petitioner's  right.  Such  a  view  can  only  proceed  from 
a  misconception  of  the  nature  of  criminal  process,  which  is  not  in 

1  Macke  v.  Ryan,  81  Kan.  54;  1  P.  785. 

»  In  re  Sloan,  (N.  M.)  25  P.  930. 

*  Ex  parte  Bollman,  4  Cr.  75.    See  also  People  v.  Martin,  1  Park.  Cr.  R. 

187. 
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fact  the  officer's  authority,  but  only  evidence  thereof.  Its  validity 
depends  upon  the  authority  of  the  person  or  court  issuing  and  de- 
livering it  to  the  officer,  and  its  force  and  effect  as  process  may  be 
destroyed  by  occurrences  subsequent  to  its  issuance.  A  prisoner 
may  be  discharged  though  held  under  process  perfectly  regular  on 
its  face,  or  he  may  be  remanded  though  the  process  be  totally  in- 
effective on  its  face  as  such.1  The  proper  subject  of  inquiry, 
therefore,  is  whether  there  can  be  in  the  particular  case  any 
legal  warrant  for  the  party's  detention,  or  whether  in  view  of  the 
facts  as  they  exist  at  the  time  of  the  hearing,  the  process  returned 
is  of  any  present  legal  force  and  effect.2  But  appellate  courts  and 
those  vested  by  law  with  revisory  and  corrective  powers  over  the 
court  or  officer  commanding  the  imprisonment,  and  also  with  juris- 
diction over  the  offence  or  subject-matter  of  the  commitment,  may 
go  further  and  review  the  facts  constituting  the  grounds  of  the 
commitment. 

§  1215.  Entitled  to  Discharge  only  for  Illegality.  —  But  whatever 
the  powers  of  the  court,  it  may  not  give  to  a  habeas  corpus  pro- 
ceeding the  force  and  effect  of  a  writ  of  error  or  certiorari.     What- 

1  See  infra,  §  1298. 

8  United  States  v.  Patterson,  29  F.  775.  See  In  re  Vanvaver,  (State  v. 
t>.  Staton)  88  Tenn.  353;  12  S.  W.  1026.  The  court  by  Turney,  Ch.  J,  said: 
"It  is  insisted  that  when  it  appeared  to  the  criminal  court  that  the  prisoner 
had  not  served  his  sentence,  but  was  detained  under  that  sentence,  the  court 
had  no  power,  under  the  habeas  corpus  proceedings,  but  to  remand ;  that  we 
having  decided  the  prisoner's  time  had  not  expired,  and  that  fact  appearing 
in  the  order  releasing  him,  therefore,  when  the  same  fact  appeared  to  the  crim- 
inal court,  the  statute  required  it  to  remand  the  prisoner,  and  any  other  order 
was  absolutely  void,  as  beyond  the  jurisdiction  of  the  court.  That  a  court 
having  jurisdiction  of  the  person  and  crime,  or  the  subject-matter  of  the  liti- 
gation, does  not  always  determine  its  jurisdiction  to  render  a  particular  judg. 
ment,  is  obvious.  If,  upon  an  indictment  for  larceny,  there  was  a  capital 
judgment,  it  is  clear  that,  although  there  was  jurisdiction  of  the  person  aud 
the  offence,  still  the  sentence  would  be  beyond  the  law,  without  the  power  of 
the  court,  and  void.  That  is  not  this  case.  The  question  which  the  criminal 
court  had  jurisdiction  to  try  was.  Had  the  prisoner's  time  expired?  This  it 
undertook  to  decide,  and  decided  erroneously.  This  question  was  one  of  law, 
arising  upon  the  validity  of  certain  jail  rules  giving  good  time  and  antedating 
the  sentence.  The  validity  of  these  rules  was  a  matter  for  judicial  determina- 
tion. The  decision,  whether  right  or  wrong,  was  the  announcement  of  a  valid 
judgment  within  the  power  of  the  court.  The  distinction  between  senteuces 
and  judgments  void  and  erroneous  is  one  of  every-day  cognizance,  and  was  not 
overlooked  in  this  case,  but  treated  as  not  needing  elucidation.  The  state- 
ment of  the  case  made  it  plain  that  the  court  had  jurisdiction  of  the  person 
and  to  grant  the  relief  prayed,  if,  in  its  opinion,  the  term  of  the  sentence  had 
expired.     This  judgment  was  not  void,  but  erroneous." 
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ever  the  extent  of  the  investigation  or  degree  of  liberality  with 
which  evidence  is  admitted,  the  petitioner  is  not  entitled  to  be  re- 
leased on  account  of  mere  irregularities  and  errors  disclosed,  and 
which  render  the  order  or  judgment  voidable  only,  but  only  when 
radical  defects  are  discovered  which  render  it  absolutely  void. 
While  both  a  proceeding  defective  for  irregularity  and  one  void 
for  illegality  are  cognizable  upon  certiorari  or  writ  of  error,  yet  it 
is  only  for  the  latter  defect  that  a  prisoner  may  be  discharged  upon 
habeas  corpus. 

§  1216.  Irregularity  distinguished  from  Illegality.  —  It  is  impor- 
tant in  this  connection  to  understand  what  constitutes  mere  irregu- 
larity, and  to  distinguish  an  irregularity  from  a  defect  fatal  to  the 
legality  of  the  proceeding.  An  irregularity  is  the  want  of  adher- 
ence to  some  prescribed  rule  or  mode  of  proceeding  ;  and  it  consists 
either  in  omitting  to  do  something  that  is  necessary  to  the  due  and 
orderly  conducting  of  a  suit,  or  doing  it  in  an  unreasonable  time 
or  improper  manner.1  The  term  technical  irregularity  is  properly 
employed  herein  to  denote  radical  defects  only,  and  signifies  that 
which  is  repugnant  to  the  principles  of  law  as  distinguished  from 
mere  rules  of  procedure.2  Thus,  where  the  court  has  no  juris- 
diction to  make  an  order  for  the  arrest  of  the  employes  of  a 
corporation,  the  writ  of  habeas  corpus,  and  not  a  petition  in  error, 
is  the  appropriate  remedy  by  which  to  obtain  their  discharge.3 
So  one  who,  while  attending  a  legislative  committee  in  good  faith, 
either  to  testify  or  present  a  claim,  is  arrested  in  violation  of 
constitutional  privilege,  may  be  discharged  upon  habeas  corpus.4 
And  though  one  quarter  of  the  fines  imposed  for  the  violation  of  a 
liquor  law  go  to  the  informer,  a  private  person  cannot  make 
complaint,  and  a  prisoner  arrested  on  a  warrant  issued  on  such 
complaint  will  be  discharged  on  habeas  corpus.6 

*  Tidd's  Pr.  434. 

*  Ex  parte  Gibson,  31  Cal.  619.  That  the  writ  will  not  lie  where  the  im- 
prisonment is  under  voidable  process;  but  only  where  the  process  is  void.  See 
Re  Greenough,  31  Vt.  279.  On  habeas  corpus,  sued  out  by  a  person  arrested 
under  an  escape  warrant,  on  the  ground  that  the  warrant  did  not  show  on  its 
face  that  the  person  who  issued  it  was  a  justice  of  the  peace,  —  Held,  that 
though  regularly  this  should  appear,  yet,  if  it  was  proved  that  he  was  a  jus- 
tice, the  prisoner  ought  not  to  be  discharged.  Jones  v.  Timberlake,  6  Rand. 
(Va.)  678. 

*  In  re  George,  5  Ohio  Cir.  Ct.  R.  207. 
4  Thompson's  Case,  122  Mass.  428. 

6  Re  Barker,  56  Vt.  14.    Where  a  party  is  imprisoned  by  a  justice's  mittimus, 
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§  1217.  Same  Subject.  —  From  the  principles  set  forth  in  the 
preceding  sections  it  is  plain  that  there  is  not  found  any  principle  or 
rule  of  practice,  either  at  common  law  or  under  any  of  the  usual  stat- 
utory provisions,  warranting  the  discharge  of  any  person  confined  on 
a  criminal  charge,  who,  according  to  the  record  as  preserved  in  the 
court  or  by  the  officer  directing  the  imprisonment,  or  in  the  case 
of  committing  magistrates  according  to  the  facts  established  in 
evidence,  ought  by  the  law  of  the  land  to  be  detained,  merely  be- 
cause of  technical  and  formal  defects  in  the  process  under  which  he 
is  held.  Auy  other  rule  would  lead  to  a  perversion  of  the  remedy 
from  its  original  and  beneficial  purposes,  and  render  it  an  instru- 
ment for  turning  loose  upon  society  the  persons  whose  detention 
and  punishment  is  the  design  of  much  legislation,  and  which  the 
safety  and  protection  of  the  community  requires.  Accordingly, 
if  the  process  upon  which  a  party  is  held  in  custody  is  found  upon 
the  hearing  to  be  insufficient  as  a  warrant  of  commitment,  the 
court  may  discharge  him  from  that  commitment ;  but  if  there  be 
sufficient  cause  will  recommit  him  in  proper  form.1    When  it  ap- 

in  Maine,  to  enforce  the  payment  of  a  fine  for  unlawfully  selling  spirituous 
liquors,  an  omission  to  state  in  the  mittimus  the  name  of  the  purchaser,  or  the 
quantity  sold,  or  the  time  and  place  of  the  sale,  or  that  there  was  a  prosecutor, 
will  not  justify  the  party's  discharge  upon  habeas  corpus;  provided  the  mittimus 
shows  the  offence  to  be  one  for  which  the  justice  has  jurisdiction  to  impose 
a  fine.  Nor  is  it  sufficient  to  justify  such  a  discharge,  that  the  justice  erro- 
neously ordered  the  fine  to  be  paid  to  the  state.  Phinney's  Petition,  32  Me. 
440;  compare  Adams  v.  Vose,  1  Gray,  (Mass.)  51. 

1  Rex  v.  Marks,  3  East,  157;  U.  S.  v.  Johns,  4  Dall.  (U.  S.)  363;  s.  c.  1 
Wash.  (U.  S.)  363;  Ex  parte  Burford,  3  Cranch,  (U.  S.)  448;  Queen  v.  Mounts 
12  Eng.  Rep.  Moak's  notes,  181 ;  Ex  parte  Bennett,  2  Cranch,  C.  Ct.  612; 
Bethell's  Case,  1  Salk,  347;  In  matter  of  Shuttleworth,  9  Ad.  &  El.  Q.  B  651; 
Ex  parte  Keans,  1  Barn.  &  Cres.  258;  a.  c.  2  I>owl.  &  Ry.  411;  1  Chit.  Crim. 
Law,  132;  King  v.  Judd,  2  T.  R.  255;  Case  of  Canadian  Prisoners,  5  Mees. 
&  W.  31 ;  Ex  parte  Bennett,  2  Crauch,  (C.  Ct.)  612;  Ex  parte  Keil,  24  P.  742; 
85  Cal.  309 ;  Com.  v.  Carlisle,  Bright,  (Pa.)  36 ;  Ex  parte  Tayloe,  5  Cow.  (N.  Y.) 
39;  Ex  parte  Smith,  5  Cow.  (N.  Y.)  273;  Wiles  v.  Brown,  3  Barb.  (N.  Y.)  37; 
Bennac  v.  People,  4  Barb.  (N.  Y.)  31;  People  v.  Baker,  89  N.  Y.  460;  Ex 
parte  Percy,  2  Daly,  (N.  Y.)  530;  People  v.  Smith,  1  CaL  9;  Ex  parte  Branigan, 
19  Cal.  133;  Rust  v.  Van  Vacter,  9  W.  Va.  600;  State  v.  Best,  7  Blackf.  (Ind.) 
611;  State  v.  Bloom,  17  Wis.  521;  Peter  v.  State,  3  How.  (Miss.)  422;  1  Bish. 
Crim.  Proc.  (3d  ed.)  $  229;  Com.  v.  Crans,  2  Pa.  L.  J.  75;  Ex  parte 
Harfourd,  16  Fla.  283;  B.C.  13  Am.  Law  Rev.  543;  Ex  parte  Ricord,  11 
Nev.  287;  In  re  Balcom,  12  Neb.  316;  In  re  Smith,  4  Col.  532;  1  Burr's 
Trial,  79;  Nicholls  v.  State,  5  N.  J.  Law,  539,  Pkrrish  v.  State,  14  Md. 
238;  Kelley  v.  Thomas,  15  Gray,  (Mass.)  192.  If  it  appear  that  the  pris- 
oner though  not  guilty  of  the  crime  charged  yet  is  guilty  of  another,  it  is 
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pears  on  habeas  corpus  that  the  petitioner  is  not  in  custody  under 
the  proper  process,  but  that  there  is  a  judgment  of  imprisonment 
against  him  in  the  place  of  his  present  confinement,  he  will  be  re- 
manded, and  a  reasonable  time  allowed  to  respondent  to  obtain 
the  proper  process  and  make  return  thereof.1  And  if  a  person  is 
held  in  prison  on  a  void  process  of  commitment,  though  it  is  the 
duty  of  the  court  to  release  him,  as  far  as  that  process  is  con- 
cerned ;  yet,  if  there  is  a  valid  judgment  of  imprisonment  against 
the  prisoner,  rendered  by  a  competent  court  of  criminal  jurisdic- 
tion, of  which  a  certified  copy  can  be  obtained,  it  is  the  duty  of  the 
court  to  retain  the  prisoner  when  brought  before  it  by  habeas  cor- 
pus until  a  reasonable  time  allowed  for  the  purpose  of  producing 
it  has  elapsed  ;  and  if  it  is  produced,  to  remand  him.2  The  court 
hearing  the  application  should,  in  a  proper  case,  if  satisfied  from 
the  pleadings  and  record  or  evidence,  admit  petitioner  to  bail,  if 
the  case  be  bailable  and  good  bail  be  offered.8 

§  1218.  The  Proper  Offioe  of  Process.  —  The  value  of  process 
and  warrants  of  commitment  as  evidence  of  actual  authority  is  not 
however  to  be  overlooked  ;  and  there  are  cases  in  which  the  pro- 
cess and  the  authority  it  evidences  are  so  nearly  identical  that  it 
would  be  difficult  to  distinguish  them.  A  valid  process  or  war- 
rant, where  it  is  shown,  is  always  prima  facie  evidence  of  legal 
authority ;  and  if  materially  defective,  or  if  none  can  be  shown, 
the  prisoner  is  presumptively  entitled  to  his  discharge,  unless 

the  duty  of  the  court  to  commit  him  for  trial  for  the  offence  of  which  he  ap- 
pears to  be  guilty.     People  v.  Smith,  1  Cal.  9. 

*  Matter  of  Ring,  28  Cal.  247. 

*  Ex  parte  Gibson,  31  Cal.  619;  Ex  parte  Badgely,  7  Cow.  (N.  Y.)  472. 
Section  58  of  2  N.  Y.  Rev.  Stat.  568,  allowing  the  judge  to  require  bail,  if  the 
prisoner  appear  to  be  guilty,  though  the  commitment  appear  to  be  irregular, 
was  designed  only  to  prevent  the  escape  of  a  guilty  person  through  a  technical 
irregularity,  and  is  not  applicable  to  a  case  where  two  inquests  have  been  held, 
and  on  the  first  a  verdict  of  suicide  was  rendered,  and  on  the  second  which 
was  unauthorized,  the  jury  found  that  the  deceased  was  killed  by  the  prisoner. 
People  p.  Budge,  4  Park.  (N.  Y.)  Cr.  519  Where  a  prisoner  committed  for 
manslaughter  is  brought  up  on  a  habeas  corpus,  and  it  appears  that  the  offence 
was  only  an  assault  with  intent  to  kill,  he  may  be  ordered  to  recognize  to 
answer  for  an  assault,  etc.,  under  Mo.  Rev.  St.  1835,  303.  Snowdon  v.  State, 
8  Mo.  483.  Where  defendant  was  arraigned  and  pleaded  not  guilty,  and  did 
not  move  to  set  aside  the  information,  —  Held,  that  he  was  not  entitled  to  dis- 
charge on  habeas  corpus  after  a  trial  and  conviction,  on  the  ground  that  he  had 
not  been  legally  committed.    Ex  parte  Moan,  65  Cal.  216. 

»  State  v.  Bloom,  17  Wis.  521. 
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a  record  or  (in  the  case  of  inferior  magistrates)  other  evidence 
is  produced  from  which  it  appears  that  an  offence  has  in  fact 
been  committed,  in  which  case  it  is  the  duty  of  the  court,  possess- 
ing the  powers  of  a  committing  magistrate,  as  has  just  been  stated, 
to  remand  or  bail  the  prisoner.  If,  however,  the  paper  returned 
is  not  process  in  any  sense,  as  where  it  is  signed  by  one  possess- 
ing no  authority  whatever,  the  prisoner  must  be  discharged  from 
that  detention.  But  if  before  his  discharge  a  valid  warrant  is  pro- 
duced, he  will  be  remanded  or  bailed  upon  the  latter.  It  should 
be  observed  that  where  what  purports  to  be  process  is  fatally  de- 
fective as  such,  it  is  not  entitled  to  any  consideration  whatever  as 
evidence  ;  in  fact  is  not  admissible  in  evidence.1 

§  1219.  Rule  applied  to  Commitments  of  Justices  and  other  Offi- 
cers.—  Trivial  defects  in  a  justice's  warrant  of  commitment  are 
not  reviewable  in  habeas  corpus  proceedings;  redress  must  be 
sought  in  some  way  prescribed  by  statute  for  review  by  an  appellate 
court.2  Accordingly,  where  a  justice  of  the  peace  commits  one  con- 
victed before  him  of  the  illegal  sale  of  intoxicating  liquors,  who 
has  prayed  an  appeal,  but  refused  to  give  the  proper  recognizance 
of  appeal,  and  the  warrant  of  commitment  requires  the  prisoner,  in 
general  terms,  to  be  detained  "  until  discharged  by  due  order  of 
law,"  the  court  will  not,  when  the  convict  is  before  it  on  a  writ  of 
habeas  corpus,  order  him  to  be  discharged ;  but,  being  bound  to 
dispose  of  him  "  as  law  and  justice  shall  require,"  will,  when  the 
court  to  which  he  has  prayed  an  appeal  is  yet  to  sit,  correct  the  mis- 
take of  the  justice  by  recommitting  the  prisoner  to  jail  under  a 
proper  form  of  commitment,  so  that  he  may  obtain  his  liberation 
upon  the  statute  conditions  as  to  recognizance  of  appeal  and  pay- 
ment of  costs.8  The  foregoing  principles  are  not  limited  strictly 
to  courts  and  judicial  officers,  but  apply  to  the  officers  vested  by 
statute  with  powers  of  a  judicial  nature  in  the  matter  of  inflicting 
summary  punishment.  Thus  imprisonment  under  order  of  road 
commissioners  of  a  person  for  non-payment  of  a  fine  for  refusal 
to  work  on  the  road  is  under  lawful  warrant,  and  he  cannot  be 
released  on  habeas  corpus.4 

1  The  use  and  effect  of  warrants  and  process  as  evidence  further  considered 
infra. 
*  ■  Hamilton's  Case,  51  Mich.  174. 
«  Re  Sullivan,  5  R.  I.  27. 
4  Singleton  v.  Holmes,  70  Ga.  407. 
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§  1220.  After  Conviction.  —  The  fact  that  a  prisoner  has  been 
already  tried  and  convicted  of  the  offence  charged  against  him  is 
unimportant  where  the  court  from  any  cause  was  without  jurisdic- 
tion, or  where  as  matter  of  law  and  by  reason  of  the  unconsti- 
tutionality of  the  statute  under  which  he  was  held  no  offence  has 
in  fact  been  committed.  But  by  postponing  the  application  all 
such  defects  as  that  there  was  delay  in  bringing  on  the  trial,  that 
the  graud  jury  failed  to  indict  after  a  full  investigation,  if  sub- 
sequently an  indictment  was  found,  and  the  like,  are  waived  by 
the  delay ;  and  his  proper  remedy  for  all  other  errors  and  irregu- 
larities is  by  appeal  or  writ  of  error.1  Thus,  in  a  prosecution  for 
burglary,  the  objection  that  the  information  was  filed  without  a 
previous  preliminary  examination  and  commitment  can  only  be 
made  by  a  motion  to  set  aside  before  the  trial.  After  conviction 
it  cannot  be  urged  for  the  first  time  in  a  proceeding  on  habeas 
corpus.2  So  where  petitioner  was  convicted  in  the  superior  court 
of  a  felony,  and  sentenced  to  the  state  prison,  and  before  the 
expiration  of  his  term  he  was  brought  out  on  the  order  of  the 
superior  court  of  another  county,  charged  before  a  magistrate  with 
murder,  and  afterwards  duly  tried,  convicted,  and  sentenced  to  be 
hanged,  and  while  in  jail  awaiting  execution  of  the  sentence  hie 
applied  for  the  writ  of  habeas  corpus,  it  was  held  that  after  con- 
viction it  was  too  late  for  him  to  claim  that  the  superior  court  had 
no  power  to  cause  him  to  be  brought  out  of  the  state  prison  for 
trial  for  another  offence,  and  that  the  warden  of  such  prison  was 
entitled  to  his  custody  until  he  had  served  his  term.8  On  similar 
principles,  where  an  order  granting  a  new  trial  in  a  criminal  case, 
and  directing  the  warden  to  deliver  the  prisoner  to  the  county 
authorities,  is  void  because  the  motion  upon  which  it  waft  based 
was  made  at  a  term  subsequent  to  that  in  which  the  verdict  was 
rendered,  habeas  corpus  will  not  lie  against  the  warden  for  refusal 
to  obey  such  order.4 

1  Riley's  Case,  2  Pick.  (Mass.)  172;  Commonwealth  v.  Whitney,  10  Pick. 
(Mass.)  434;  Ex  parte  Ezell,  40  Tex.  451.  See  also  Ex  parte  Fuller,  19  Tex. 
App.  241;  Piatt  v.  Harrison,  6  Iowa,  79;  Fleming  v.  Clark,  12  Allen,  (Mass.) 
191;  Nauer  v.  Thomas,  13  Id.  572;  Matter  of  Griffin,  25  Tex.  623;  Re  Blair, 
4  Wis.  522. 

*  Ex  parte  McConnell,  83  Cal.  558;  23  P.  1119. 
»  Ex  parte  Clark,  24  P.  726  ;  85  Cal.  203. 

*  Ex  parte  HolmeB,  21  Neb.  824;  82  N.  W.  69. 
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§  1221.  Same  —  In  the  Federal  Courts.  —  The  general  rule  that 
when  it  appears  by  the  return  to  a  writ  of  habeas  corpus  that  the 
prisoner  is  confined  upon  a  regular  charge  and  commitment  for  a 
criminal  offence,  and  especially  where,  if  he  is  confined  in  execution 
after  conviction,  he  will  be  at  once  returned  to  custody,  has  been 
modified  by  several  acts  of  Congress,1  whereby  the  Federal  courts 
are  authorized  to  issue  the  writ  in  behalf  of  any  person  restrained 
of  his  or  her  liberty  in  violation  of  the  Constitution  or  of  any  treaty 
or  law  of  the  United  States.  Therefore  a  person  convicted  in  a 
state  court  of  perjury  committed  in  the  course  of  a  judicial  inves- 
tigation conducted  under  authority  of  acts  of  Congress,  was  dis- 
charged on  habeas  corpus  issued  from  a  United  States  court.9 
Accordingly  it  was  held  that  a  prisoner  who  has  been  tried,  con- 
victed, and  sentenced  to  the  penitentiary  upon  an  indictment  in  a 
Federal  court,  changed  by  order  of  the  court,  or  by  the  prosecut- 
ing attorney,  without  re-submission  to  the  grand  jury,  in  violation 
of  the  Fifth  Amendment  to  the  United  States  Constitution,  is  en- 
titled to  his  discharge  on  habeas  corpus.8 

§  1222.    Same  —  Imprisonment  in  Wrong  Plaoe.  —  The  fact  that 

a  defendant  has  upon  conviction  been  sentenced  to  imprisonment  in 
a  place  other  than  that  provided  by  law  is  not  ordinarily  a  ground 
for  discharging  him  upon  habeas  corpus,  the  error  being  remediable 
on  motion  by  appeal  or  writ  of  error.  It  is  otherwise,  however, 
where  the  sentence  directs  him  to  be  imprisoned  in  the  place  pre- 
scribed by  law,  and  from  any  cause  it  becomes  impossible  to  cany 
out  the  sentence  of  the  court.  Thus,  under  the  New  York  statute 
prescribing  a  place  of  detention  for  juvenile  offenders,  it  is  held  that 
if  the  managers  of  the  House  of  Refuge  refuse  to  receive  a  child  six- 
teen years  of  age  who  has  been  sentenced  to  imprisonment  there 
by  the  court  of  special  sessions  of  New  York  City,  the  sheriff  must 
discharge  him ;  he  cannot  be  detained  in  the  city  prison.4  And 
in  Alabama  it  was  held  that  where  a  prisoner  had  been  sentenced 
to  hard  labor  for  the  county,  there  was  no  authority  to  substitute 
imprisonment  in  jail  for  the  sentence  to  hard  labor,  and  the  com- 
missioner's court  having  failed  for  an  unreasonable  time  after 


1  Condensed  into  Rev.  St  §  753. 

*  Ex  parte  Bridges,  2  Woods,  428. 

•  Ex  parte  Bain,  7  S.  Ct.  781 ;  121  U.  8.  1. 
«  Re  Lewinski,  66  How.  (N.  Y.)  Pr.  175. 
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sentence  to  establish  a  system  of  hard  labor,  he  was  entitled  to 
his  discharge.1 

§  1223.  No  Court  before  which  Party  may  be  tried.  — A  some- 
what extraordinary  case,  and  one  probably  without  a  parallel, 
recently  arose  in  Arkansas,  in  which  it  was  held  that  where  a 
statute  establishing  two  judicial  districts  in  a  county  is  roid  in 
toto  for  the  repugnancy  of  its  provisions,  a  person  indicted  for 
murder  in  that  part  of  such  county  for  which  there  is  no  court 
provided,  is  entitled  to  a  writ  of  habeas  corpus,  there  being  no 
forum  for  his  trial.9 

§  1224.  Mistaken  identity.  —  A  court  should  dismiss  a  prisoner 
at  once,  where  it  clearly  appears  that  he  has  been  arrested  through 
mistake.8  But  in  a  recent  case  it  was  held  that  when  a  person  is 
arrested  in  one  district  under  a  warrant  based  upon  an  indict- 
ment found  in  another  district,  to  which  he  is  to  be  removed  for 
trial,  the  question  of  his  identity  is  one  of  fact,  to  be  determined 
by  the  United  States  commissioner  before  whom  his  examination 
is  had,  and  such  determination  is  not  reviewable  on  a  writ  of 
habeas  corpus.4 

§  1225.  Delay  in  bringing  to  Trial.  —  Habeas  corpus  lies  to  pro- 
tect one  to  whom  the  Constitution  has  guaranteed  a  speedy  trial.6 
In  several  states  statutes  are  found  requiring  courts  and  prosecut- 
ing officers  to  afford  trials  to  parties  imprisoned  within  specified 
periods,  or  limiting  the  number  of  continuances  which  shall  be 
granted  the  prosecution  and  providing  for  the  discharge  of  the 
defendants  in  case  of  non-compliance.  The  Act  of  31  Gar.  II., 
after  which  much  of  the  state  legislation  is  modelled,  contained  a 

1  Kirby  v.  State,  62  Ala.  51.    Compare  Pe ruber's  Case,  1  Whart.  (Pa.)  430. 

*  Ex  parte  Jones,  49  Ark.  110;    4  S.  W.  639. 

*  Respublica  r.  Gaoler,  2  Yeates,  (Pa.)  258. 

«  44  F.  677,  affirmed;  Horner  v.  United  States,  12  S.  Ct.  407. 

8  Ex  parte  Garvey,  7  Colo.  502 ;  Patterson  v.  State,  50  N.  J.  Law,  421 ; 
14  A.  125 ;  In  re  McMicken,  39  Kan.  406 ;  18  P.  473.  Contra  State  i>.  Sheriff, 
37  La.  An.  617 ;  Ex  parte  McGehan,  22  Ohio  St.  442.  A  prisoner  who  has 
never  been  refused  "  a  speedy,  public  trial,"  cannot  by  habeas  corpus  invoke 
the  constitutional  guarantee  thereof  as  a  right  entitling  him  to  a  discharge. 
Hernandez  v.  State,  4  Tex.  App.  425.  The  incompetency  of  a  judge,  because 
of  having  been  counsel  for  the  prosecution,  does  not  entitle  a  person  imprisoned 
for  a  misdemeanor  to  a  discharge  on  habeas  corpus  on  the  ground  of  the  inter- 
ference with  his  constitutional  right  to  a  speedy  trial,  as  he  may  waive  that 
incompetency.  Ex  parte  State,  76  Ala.  482.  And  the  constitutional  guarantee 
of  "  speedy  trial  "  does  not  preclude  the  state  from  a  reasonable  opportunity 
to  examine  and  prosecute  the  charge.    Ex  parte  Jefferson,  62  Miss.  223. 
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provision  that  every  person  committed  for  treason  or  felony 
plainly  and  specially  expressed  in  the  warrant  may,  unless  he 
should  be  indicted  in  the  next  term  or  at  the  next  sessions  of  gen- 
eral gaol  delivery  after  his  commitment,  be  on  prayer  to  the  court 
released  on  bail,  unless  it  should  appear  that  the  crown's  witnesses 
could  not  be  produced  at  the  time.  And  in  Georgia,  where  pris- 
oners had  been  confined  two  terms,  were  ready  for  their  trial  at 
each  term,  and  at  the  second  term  did,  by  their  counsel,  petition 
to  be  brought  to  their  trial,  it  was  held  on  habeas  corpus  that 
they  were  entitled  to  their  discharge.1  But  under  the  Mississippi 
Habeas  Corpus  Act,  a  prisoner  charged  as  accessory  to  a  murder 
is  not  entitled  to  a  discharge  merely  because  he  has  not  been  in- 
dicted, although  the  stated  times  for  holding  two  terms  of  court 
have  elapsed.  To  bring  the  prisoner  within  that  statute,  it  must 
appear  that  the  state  has  been  in  default,  that  two  terms  have 
actually  been  holden  without  his  being  indicted ;  for,  if  no  terms 
were  holden,  the  state  cannot  be  in  default.2  And  it  was  held  that 
a  defendant  should  not  be  discharged  on  habeas  corpus  because  he 
had  not  been  tried  the  second  term  after  issue  joined  under  the 
provisions  of  the  New  Jersey  act  concerning  criminal  proceedings 

1  State  v.  Monaquo,  T.  U.  P.  Charlt.  (Ga.)  24;  State  v.  Segar,  Id.  24. 
To  same  effect  Patterson  v.  State,  50  N.  J.  Law,  421;  14  A.  125;  In  re  Mo- 
Micken,  39  Kan.  406;  18  P.  473.  Mis-trial  —  Bail.  —  There  having  been  a 
mis  trial  under  an  indictment,  the  defendant  is  not  entitled  to  his  discharge, 
under  the  Habeas  Corpus  Act  of  South  Carolina,  because  the  state  was  not  ready 
for  a  trial  at  the  next  term.  State  v.  Spergen,  1  McCord,  (S.  C.)  563.  A. 
and  B.  were  committed  December,  1813.  At  the  spring  term,  1814,  whilst  in 
jail,  they  demanded  their  trial  under  the  Habeas  Corpus  Act.  In  November, 
1814,  they  were  bailed  under  that  act;  and  the  bill  of  indictment  was  found, 
and  given  out  after  they  had  been  admitted  to  bail.  They  then  demanded 
their  trial,  when  the  state  put  off  the  cause  generally,  because  it  was  not  ready. 
They  then  moved  for  their  discharge,  which  was  refused  by  the  court,  from 
which  decision  they  appealed.  Held,  that  they  could  not  be  discharged  under 
the  Habeas  Corpus  Act.     Logan  v.  State,  3  Brev.  (S.  C.)  415. 

8  Byrd  r.  State,  2  Miss.  (I  How.)  163.  Exhaustion  of  panel  of  juror*.  —  S. 
was  indicted  for  murder,  and  was  tried  at  the  November  term,  1867,  and  was 
convicted  of  manslaughter.  A  new  trial  having  been  granted  by  the  court,  the 
state  appealed,  and  the  order  granting  the  new  trial  was  affirmed.  The  cause, 
having  been  remanded,  was  next  called  for  trial  at  the  May  term,  1868,  but 
the  panel  summoned  being  exhausted  and  no  jury  obtained,  the  cause  was  con- 
tinued. At  the  August  term,  1868,  the  cause  was  again  called,  the  panel  ex- 
hausted and  no  jury  obtained,  whereupon  the  court  indefinitely  postponed  the 
case.  Held,  that  the  accused  was  not  entitled  to  be  discharged  on  habeas  corpus, 
on  the  ground  that  he  was  denied  his  legal  right  to  a  speedy  trial.  Ex  parte 
Stanley,  4  Nev.  113. 
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requiring  a  defendant  to  be  tried  at  or  before  such  time,  unless 
the  court  for  just  cause  allows  further  time  ;  and  unless  it  appears 
first  that  he  has  applied  to  the  trial  court  and  has  been  refused 
Lis  discharge,  and  second  that  such  refusal  was  a  clear  abuse  of 
discretion.1 

§  1226.  Same — Statutory  Exceptions.  —  Where  a  •statute  con- 
tains exceptions  to  the  requirement  that  a  party  accused  shall 
be  brought  to  trial  before  a  certain  number  of  terms  have  elapsed, 
it  is  incumbent  on  him  to  show  that  his  case  does  not  come  within 
any  of  the  exceptions.  And  where  an  order  of  court  of  compe- 
tent jurisdiction  has  been  made,  denying  the  application  of  a 
prisoner  for  a  discbarge  on  the  ground  that  he  had  been  confined 
for  two  or  more  continuous  terms  without  a  trial,  such  order  and 
judgment  cannot  be  collaterally  attacked  by  habeas  corpus  pro- 
ceedings, and  it  will  be  presumed  that  the  court  heard  evidence 
bringing  the  matter  within  the  statutory  exceptions  justifying  the 
refusal  of  the  application  for  discharge.2 

§  1227.    Failure  of  Grand  Jury  to  return  True  Bill.  —  A  defendant 

committed  to  await  the  action  of  the  grand  jury  is  entitled  to  be 
released  from  imprisonment,  when  a  grand  jury  has  been  dis- 
charged without  having  indicted  him,  and  no  information  has 
been  filed  against  him.8  But  to  entitle  a  prisoner  to  discharge  on 
habeas  corpus  on  the  ground  that  since  his  commitment  a  regular 
term  of  the  circuit  court  having  jurisdiction  has  been  held  and  no 
indictment  been  found  against  him,  he  must  also  show  that  the 
charge  against  him  was  fully  investigated.4  Nor  does  a  discharge 
on  habeas  corpus  preclude  an  investigation  by  the  grand  jury ;  re- 
lease from  imprisonment  does  not  wipe  out  the  offence.5  A  rec- 
ommendation of  the  grand  jury  that  the  party  be  detained  to 
answer  before  a  subsequent  grand  jury  is  not  good  cause  for  his 
detention,  but  it  must  be  left  to  the  discretion  of  the  court ;  and 
its  sufficiency  cannot  be  examined  upon  habeas  corpus.8 

*  Patterson  v.  State,  40  N.  J.  Law,  326 ;  S  A.  305. 

*  McGuire  v.  Wallace,  109  Ind.  284;  10  N.  E.  111. 

*  Re  Eeselborn,  8  Fed.  Rep.  904;  20  Blatchf.  1 ;  12  Rep.  453,  holding  also 
if  he  is  no  longer  in  actual  custody,  the  court  will  not,  on  a  motion  for  his 
discharge,  pass  upon  the  question  whether  there  was  probable  cause  for  his 
arrest. 

4  Ex  parte  Jefferson,  62  Miss.  223. 

*  Walker  v.  Martin,  43  111.  508. 

*  Ex  parte  Bull,  42  Cal.  196.    See  also  Ex  parte  Is  be  11,  11  Nev.  295. 
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§  1228.    Continued  Detention,   or  Second   Arrest  after    once    in 

Jeopardy.  —  "  Once  iij  jeopardy  "  is  matter  of  defence  upon  a  sub- 
sequent trial  for  the  same  offence.  Where  there  has  been  a  legal 
jeopardy,  it  is  equivalent  to  a  verdict  of  acquittal,  and  on  motion 
the  prisoner  is  entitled  to  his  discharge ;  but  the  writ  of  habeas 
corpus  will  not  lie.1 

§  1229.  Same  —  After  Pardon.  —  But  where  after  conviction  and 
sentence  the  defendant  receives  an  executive  pardon  which  has 
the  effect  of  wiping  out  all  amenability  to  punishment,  he  is  not 
bound  to  await  a  trial  and  there  make  his  defence,  but  is  entitled 
to  be  released  on  habeas  corpus.  Thus,  two  bills  of  indictment 
had  been  found  against  the  prisoner  for  passing  counterfeit  bank 
bills ;  he  demanded  his  trial  on  both,  but  was  tried  on  only  one, 
convicted,  and  sentenced  to  be  hanged.  Afterwards  he  was  par- 
doned by  the  governor,  and  set  at  liberty,  when  he  was  again 
arrested  on  the  Becond  indictment.  An  application  was  made  for 
his  discharge  under  the  habeas  corpus  act ;  and  a  majority  of  the 
judges  were  of  the  opinion  that  the  prisoner  was  entitled  to  his 
discharge.2 

§  1280.  Employment  of  Remedy  for  Purposes  of  Bail  —  The  Right 
.to  Ban.  —  By  the  English  common  law  all  offences  were  bailable, 
even  murder  and  treason  ;  and  although  the  powers  of  the  inferior 
courts  in  this  respect  have  been  somewhat  limited  by  statute,  the 
court  of  King's  Bench  could,  in  the  plenitude  of  that  discre- 
tionary power  which  it  enjoyed  at  common  law,  admit  persons  to 
bail  in  all  cases  whatsoever,  though  committed  by  magistrates  for 
crimes  which  inferior  courts  would  not  venture  to  treat  as  bail- 
able. But  notwithstanding  the  almost  unlimited  power  with 
which  the  court  of  King's  Bench  was  vested,  it  could  not  bail  per- 
sons committed  for  contempt  or  held  on  execution,  in  which  cases 

1  Ex  parte  Maxwell,  11  Nev.  428.  A  prisoner  being  remanded  to  jail, 
to  await  another  trial,  applied  to  the  judge  of  the  court  of  common  pleas  for  a 
writ  of  habeas  corpus.  The  judge  granted  the  writ,  and  on  hearing,  the  above- 
stated  facts  being  shown,  remanded  him  to  jail,  to  await  his  trial  in  the  circuit 
court.  Held,  that  the  writ  was  properly  granted,  but  that  the  prisoner  should 
have  been  remanded  to  the  circuit  court,  where  he  might  be  discharged  on 
motion,  or  could  plead  the  discharge  of  the  jury,  in  bar  to  a  second  trial- 
Wright  v.  State,  5  Ind.  290.  Premous  discharge  on  habeas  corpus.  The  court 
cannot  relieve  one  on  habeas  corpus  on  the  ground  of  a  previous  discharge  on 
another  writ,  where  he  produces  no  evidence  of  the  cause  of  the  first  arrest 
nor  the  record  of  the  prior  proceedings.     Ex  parte  Powell,  20  Fla.  806. 

*  State  v.  Staimaker,  2  Brev.  (S.  C.)  44. 
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the  imprisonment  without  bail  constituted  a  part  of  the  sentence 
and  punishment.1 

§  1231.    Same  —  Constitutional,    Protection.  —  In    the    United 

States  the  right  to  be  admitted  to  bail  is  considered  of  sufficient 
value  to  entitle  it  to  constitutional  protection.  In  the  Federal  Con- 
stitution and  in  those  of  nearly  all  the  states  is  found  a  provision  to 
the  effect  that "  excessive  bail  shall  not  be  required  and  that  all 
prisoners  shall  be  bailable  by  sufficient  sureties  unless  for  capital 
offences  when  the  proof  is  evident  or  the  presumption  great." 
The  phraseology  does  not  materially  differ  from  the  foregoing 
which  is  found  in  the  Tennessee  constitution,  except  that  in  all 
the  other  states  than  Arkansas,  California,  Delaware,  Florida, 
Illinois,  Indiana,  Kentucky,  Louisiana,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  Tennessee,  and  Texas,  the  right  to 
bail  does  not  extend  beyond  conviction.  It  is  held  however  in 
California  that  on  petition  for  habeas  corpus  by  one  convicted 
of  a  felony,  for  the  purpose  of  ordering  that  he  be  admitted  to 
bail,  the  supreme  court  will  pass  on  the  merits  of  the  petition 
irrespective  of  an  inflexible  rule  not  to  admit  any  person  convicted 
of  a  felony  to  bail,  adopted  by  the  trial  court,  in  whose  discretion 
the  allowance  of  bail  is  placed.2  The  Indiana  constitution  is  the 
only  one  which  expressly  prohibits  taking  bail  in  the  excepted 
cases.  In  the  others,  if  there  be  any  prohibition  it  is  by  impli- 
cation. In  an  Alabama  case,  the  court  denied  that  a  prohibition 
was  implied  by  the  excepting  words.8 

1  Chitty,  Crim.  Law,  93,  98. 

*  Ex  parte  Smith,  (Cal.)  26  P.  638. 

»  Ex  parte  Croom,  19  Ala.  561.  Contra  Com.  v.  Keepers,  etc.,  2  Ashm.  (Pa.) 
227.  In  Ex  parte  Croom,  the  court  said:  "  It  is  believed  that  the  history  of  the 
legislation  of  the  state,  both  before  and  since  the  adoption  of  the  constitution, 
and  the  numerous  decisions  of  this  court  upon  similar  statutes,  as  well  as  the 
spirit  of  other  portions  of  the  constitution,  very  satisfactorily  show  that  the 
above  clause  in  the  bill  of  rights  was  not  designed  to  deny  to  the  legislature 
the  power  to  pass  laws  providing  for  bail  in  capital  cases,  when  the  proof  was 
evident  or  the  presumption  great.  At  common  law  all  cases  were  bailable;  but 
it  was  competent  for  the  legislature,  in  the  absence  of  a  constitutional  inhi- 
bition, to  deprive  the  citizen  of  this  right,  or  so  to  modify  it  as  to  render  it 
valueless.  The  clause  was  designed  not  to  place  a  perpetual  restriction  upon 
the  common  law  right  of  the  citizen  in  the  matter  of  bail,  but  on  the  contrary 
to  secure  by  the  fundamental  law  of  the  state,  and  to  place  this  right,  in  the 
given  cases,  beyond  the  power  of  either  legislative  or  judicial  interposition, 
creating,  however,  no  restriction  upon  the  legislature  as  to  the  excepted  cases, 
when  the  '  proof  is  evident  or  the  presumption  great.'  " 
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The  right  to  bail  being  a  common  law  right,  it  is  protected  in 
states  where  there  exist  no  constitutional  provisions  on  the  sub- 
ject by  courts  exercising  common  law  jurisdiction,  in  as  ample 
a  manner  as  formerly  by  the  court  of  King's  Bench,  unless  their 
powers  are  restricted  by  statute. 

§  1232.    Effect  of  Exceptions  —  Capital  Cases.  —  The  effect  of  the 

exception  in  cases  where  the  "proof  is  evident  or  presumption 
great "  has  the  effect  rather  to  enlarge  than  restrict  the  right  to 
bail  at  common  law  as  administered  by  the  court  of  King's  Bench, 
for  the  reason  that  that  court  might  refuse  bail  where  there  was 
a  slight  preponderance  of  proof  or  a  slight  presumption  in  favor 
of  the  guilt  of  the  petitioner.1  The  following  may  be  considered 
a  safe  general  rule  by  which  to  test  the  right  of  a  prisoner  charged 
with  murder  or  other  capital  crime  to  liberation  on  bail  with 
reference  to  the  constitutional  qualification  of  the  general  right : 
The  court  should  refuse  bail  in  all  cases  where  a  judge  would  sus- 
tain a  capital  conviction,  if  pronounced  by  a  jury,  on  such  evi- 
dence of  guilt  as  was  exhibited  to  him  on  the  hearing  of  the  appli- 
cation to  admit  to  bail;  and  admit  to  bail  where  the  evidence 
would  not  sustain  such  conviction.2  Where  a  defendant  charged 
with  murder  in  the  first  degree  waives  a  preliminary  examination 
for  such  offence,  he  not  only  waives  his  right  to  be  let  to  bail,  but 
also  to  have  the  facts  of  the  alleged  offence  examined  into  on 
habeas  corpus ;  but  where  said  waiver  is  made  under  fear  of  per- 
sonal violence,  he  will  not  be  estopped  by  reason  of  such  waiver.8 
On  the  other  hand,  where  the  proof  is  not  evident,  nor  the  pre- 

1  2  Hawk.  P.  C.  Cb.  15. 

*  Com.  v.  Keepers,  etc.,  2  Ashm.  (Pa.)  227;  In  matter  of  Troia,  64  Cal.  152; 
Ex  parte  Foster,  5  Tex.  App.  625;  State  v.  Summons,  19  Ohio,  189.  In  Ex  parte 
Smith,  23  Tex.  App.  100,  and  in  Ex  parte  McAnally,  53  Ala.  495,  the  follow- 
ing rule  is  laid  down:  "  If  the  evidence  is  clear  and  strong,  leading  a  well- 
guarded  and  dispassionate  judgment  to  the  conclusion  that  the  offence  has 
been  committed,  that  the  accused  is  the  guilty  agent,  and  that  he  will  probably 
be  .punished  capitally  if  the  law  be  administered,  bail  is  not  a  matter  of  right" 
The  protection  intended  by  the  Habeas  Corpus  Act  of  South  Carolina,  against 
the  unlawful  confinement,  goes  no  further  than  the  enlargement  of  the  pris- 
oner on  bail,  if  the  offence  is  bailable  in  its  nature.  State  v.  Everett,  Dudley, 
(S.  C.)  295.  That  a  person  indicted  for  murder  or  other  capital  offence  is  en- 
titled upon  habeas  corpus  to  show  that  the  offence  is  of  such  a  grade,  or  that 
there  are  such  strong  doubts  in  the  case  that  a  jury  should  not,  upon  the  case 
as  presented,  convict  of  a  capital  offence,  for  the  purpose  of  being  discharged 
on  bail,  see  Finch  v.  State,  15  Fla.  633;  Uolley  v.  State,  Id.  688. 

*  In  re  Secrest,  (Kan.)  14  P.  144. 
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sumption  of  guilt  great,  the  prisoner  is  entitled  to  bail  as  a  matter 
of  right.1  And  it  is  intimated  in  some  of  the  cases  that  under 
extraordinary  circumstances  a  court  may  in  its  discretion  admit 
a  prisoner  to  bail  for  a  capital  offence  though  the  presumption  of 
guilt  be  great.2  It  would  not  be  easy  to  state  any  definite  rule  as 
to  what  state  of  facts  amount  to  evident  proof  or  render  the  pre- 
sumption great  of  the  guilt  of  parties  charged  with  capital  crimes 
additional  to  that  above  laid  down  and  usually  adopted  by  the 
courts.  Each  application  for  release  upon  bail  must  to  a  great 
extent  stand  upon  its  own  merits.8 

§  1233.  Same  —  Ordinary  Cases — Amount  of  Bail.  —  Since  the 
right  to  bail  in  ordinary  felonies  and  misdemeanors  is  a  constitu- 
tional as  well  as  a  common  law  right,  but  little  is  required  to  be 
said  concerning  it.  The  amount  of  bail  is  to  be  determined  by 
the  court  in  view  of  the  facts  presented  in  each  case,  and  subject 
to  the  constitutional  prohibition  against  the  exaction  of  excessive 
bail.  And  though  the  action  of  the  supreme  court  is  final  and 
conclusive,  when  rendered  on  appeal  uuder  habeas  corpus,  it  will 
not  preclude  the  district  court  having  jurisdiction  from  afterwards 
entertaining  a  motion  to  reduce  the  amount  of  bail.4  Persons  re- 
strained of  liberty  on  any  bailable  criminal  charge  are,  on  showing 
this  fact,  entitled  to  habeas  corpus,  issued  by  a  court  or  a  single 
judge  thereof,  in  order  that  they  may  be  admitted  to  bail  to 
appear  and  be  tried  in  due  course,  or  that  they  may  be  discharged 

1  Ex  parte  Randon,  12  Tex.  App.  146;  Zenbrod  ».  State,  25  Tex.  519;  Ex 
parte  Banks,  28  Ala.  89 ;  Ex  parte  Bryant,  34  Ala.  270 ;  Ex  parte  Bomar,  9 
Tex.  App.  610;  Ex  parte  Strange,  59  Cal.  416. 

*  Ex  parte  Bridgewell,  57  Miss.  39 ;  Moore  v.  State,  36  Miss.  142 ;  Street 
c.  State,  43  Miss  1  ;  Com.  v.  Keepers,  etc.,  2  Ashm.  (Pa.)  227. 

•  See  People  v.  Tinder,  19  Cal.  539;  Ex  parte  Tayloe,  5  Cow.  (N.  Y.)  39;  Ex 
parte  Banks,  8  Ala.  89;  People  v.  Van  Home,  8  Barb.  (N.  Y.)  158;  Com.  v. 
Rutherford,  5  Rand.  (Va.)  646  f  Ex  parte  Dyson,  25  Miss.  356;  People  v. 
Dixon,  4  Park.  Cr.  R.  (N.  Y.)  651;  Finch  v.  State,  15  Fla.  633;  McConnell 
v.  State,  13  Tex.  App.  390;  People  t;.  Hyler,  2  Park.  Cr.  R.  (N.  Y.)  570;  Ex 
parte  Harfourd,  16  Fla.  283;  U.  S.  v.  Lawrence,  4  Cranch,  (C.  C.)  518; 
Ex  parte  Wray,  30  Miss  673  ;  Ex  parte  Hay,  23  Tex.  App.  585;  People  v. 
Bowe,  58  How.  Pr.  (N.  Y)  393;  Ex  parte  Jones,  20  Ark.  9. 

4  Miller  v.  State,  43  Tex  579.  That  where  excessive  bail  is  required  the 
court  will,  upon  habeas  corpus,  discharge  the  defendant  upon  his  giving  bail 
in  a  reasonable  sum,  see  Jones  v.  Kelly,  17  Mass.  116;  Whiting  v.  Putnam, 
17  Id.  175.  But  whether  the  amount  of  the  bail  required  of  persons  indicted 
for  a  crime  is  excessive  will  not  be  inquired  into  on  habeas  corpus,  where  no 
complaint  of  it  is  made  in  the  petition,  and  no  testimony  is  adduced.  Ex 
parte  Warris,  (Fla.)  9  So.  718. 
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if  no  sufficient  cause  of  detention  appear;  and  they  may  have 
redress  for  breaches  of  this  right,  by  means  of  the  penalties  pre- 
scribed in  the  act.1  It  is  only  a  prisoner  that  has  been  committed 
that  can  be  bailed  on  habeas  corpus.  One  who  is  merely  held 
under  arrest  to  be  carried  to  the  county  where  he  is  to  be  com- 
mitted, cannot  be  so  let  to  bail.2 

§  1234.  Imprisonment  by  Court-martial. —  Where  a  court-mar- 
tial  has  no  jurisdiction  over  the  subject-matter  of  the  charge  which 
it  assumes  to  try,  or  proceeds  to  inflict  a  punishment  forbidden  by 
law,  notwithstanding  the  approval  of  its  sentence  by  the  officers 
having  supervisory  power  over  it,  civil  courts  may  by  habeas 
corpus  inquire  iuto  the  court's  jurisdiction  and  discharge  the  pris- 
oner upon  ascertaining  that  such  sentence  has  been  pronounced 
without  or  in  excess  of  jurisdiction.  But  the  proceedings  and 
judgments  of  courts-martial  within  their  jurisdiction  cannot  be 
collaterally  impeached  on  habeas  corpus  for'  any  mere  error  or 
irregularity  appearing  to  have  occurred  therein.8  Their  judg- 
ments pronounced  in  the  proper  sphere  of  legal  authority  rest 
upon  the  same  basis,  and  are  given  conclusive  effect  like  those 
of  other  courts.4 


1  Williamson  r.  Lewis,  39  Pa.  St.  9.  Habeas  corpus,  recognized  as  always 
an  appropriate  remedy  to  assert  the  right  of  giving  bail,  and  the  requisites  of 
the  record,  in  a  case  where  the  statute  (Tex.  Dig.  art.  2992)  fails  to  prescribe 
the  procedure,  —  stated.  Ex  parte  Walker,  3  Tex.  App.  668.  The  Massa- 
chusetts supreme  court  will  not  issue  a  writ  of  habeas  corpus  in  behalf  of  a 
person  committed  to  jail  on  a  criminal  accusation,  for  want  of  bail,  who  may 
be  admitted  to  bail  by  an  inferior  court.  Belgard  v.  Morse,  2  Gray,  (Mass.) 
406.  N.  Y.  Laws,  1873,  ch.  663,  simply  renders  more  complete  and  effective 
the  review  of  those  cases  in  which  habeas  corpus  might,  under  the  Revised 
Statutes,  be  employed;  and  does  not  enlarge  the  scope  of  the  remedy,  nor  the 
privilege  of  giving  bail.  People  v.  Oyer  &  Terminer,  21  N.  Y.  Sup.  Ct.  21. 
Under  the  Vermont  habeas  corpus  act  the  writ  lies  to  admit  to  bail  in  civil 
actions.     Re  Cazin,  56  Vt.  297.     See  Dwire  v.  Saunders,  15  Ind.  306. 

3  Goraline'a  Case,  19  Abb.  (N.  Y.)  Pr.  282 ;  21  How.  Pr.  85. 

*  Wise  v.  Withers,  3  Cranch,  (U.  S.)  331 ;  In  re  Esmond,  8  Crim.  Law  Mag. 
455;  In  re  Bogart,  2  Sawy.  (U.  S.)  396;  Ex  parte  Mason,  105  U.  S.  696;  Barrett 
v.  Hopkins,  2  McCrary,  (U.  S.)  129;  People  v.  Warden,  100  N.  Y.  20;  reversing 
34  Hun,  (N.  Y.)  393;  Ex  parte  Milligan,  4  Wall.  (U.  S.)  2;  In  re  Zimmerman, 
24  Rep.  135;  Dynes  v.  Hoover,  20  How.  (U.  S.)  So;  Wales  ©.  Whitney,  114 
U.  S.  564  ;  Cora.  v.  Gamble,  11  Serg.  &  R.  (Pa.)  93;  Meade  r.  Deputy  Marshal, 
2  Wheel.  Crim.  Cas.  569;  Ex  parte  Reed,  100  U.  S.  13;  In  re  Davison,  21 
Fed.  Rep.  618. 

4  In  re  Davison,  21  Fed.  Rep.  618;  Ex  parte  Reed,  100  U.  S.  13.  See  also 
People  v.  Fullerton,  17  N.  Y.  Sup.  Ct.  63. 
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§  1235.  Defective  Indictments  and  Informations.  —  A  prisoner 
in  custody  under  a  defective  indictment  should  not  be  discharged 
on  habeas  corpus,  if  enough  appears  from  the  whole  record  to 
show  he  should  be  detained.1  And  where  the  trial  court  ac- 
quired jurisdiction  of  the  subject-matter  of  an  indictment  and 
the  person  of  the  accused,  the  judgment  of  the  court  on  the  ques- 
tion whether  the  indictment  sufficiently  charges  the  crime  of 
perjury  can  only  be  reviewed  on  appeal  or  writ  of  error,  and 
habeas  corpus  will  not  lie.2  So  where  an  information  lodged 
with  a  United  States  commissioner  charged  the  accused  with 
"  introducing  ten  gallons  of  beer  into  the  Indian  country,  the 
same  being  then  and  there  spirituous  liquor,  in  violation  of  Sec- 
tion 2139  of  the  revised  statutes,"  it  was  held  that  introducing 
spirituous  liquor  into  the  Indian  country  was  an  offence  under 
that  section,  that  the  commissioner  had  jurisdiction  of  such 
offences  and  the  power  to  determine  if  beer  was  a  spirituous 
liquor ;  and  that  his  decision  on  that  question  could  not  be  re- 
viewed on  a  writ  of  habeas  corpus.8  Indeed,  it  is  the  well-estab- 
lished and  controlling  principle  of  the  Federal  court  that  the 
question  whether  the  act  charged  was  a  crime  against  the  laws 
of  the  United  States  is  a  question  for  the  court  below  to  decide ; 
and  any  error  in  its  decision  does  not  affect  its  jurisdiction,  nor 
warrant  a  discharge  on  habeas  corpus ; 4  and  the  same  rule  pre- 
vails in  nearly  if  not  all  of  the  state  courts  where  the  question 


1  Ex  parte  Kitchen,  19  Nev.  178;  18  P.  886.  Where  defendant  pleads 
guilty  to  a  charge  of  assault,  and  is  sentenced  and  appeals,  and,  ifpon  refusal 
of  bail  by  the  trial  justice,  applies,  under  a  writ  of  habeas  corpus,  for  bail, 
without  explanation  of  why  he  so  pleaded,  and  then  appealed,  his  application 
will  be  refused,  but  with  leave  to  move  again,  on  additional  evidence,  for 
another  hearing.     Ex  parte  Jones,  (S.  C.)  15  S.  E.  544. 

*  Ex  parte  Harlan,  (Okl.)  27  P.  920.  See  also  In  re  Lancaster,  11  S.  Ct. 
117;  137  U.  S.  393.  Though  a  commitment  of  one  charged  with  the  crime  of 
kidnapping  is  defective  in  that  it  does  not  contain  the  name  of  the  person 
alleged  to  have  been  kidnapped,  the  defect  is  not  such  as  to  entitle  the  accused 
to  be  released  on  habeas  corpus.  Ex  parte  Keil,  85  Cal.  309 ;  24  P.  742 ;  Ex 
parte  Miller,  Id.  743.  But  it  was  held  that  where  it  appears,  upon  application 
for  habeas  corpus  by  a  prisoner  committed  upon  an  indictment,  under  the  stat- 
utes of  California,  for  altering  and  falsifying  a  record  belonging  to  a  public 
officer  of  the  state,  that  there  is  no  law  requiring  the  record  to  be  deposited  in 
said  office,  he  will  be  discharged.     Re  Corryell,  22  Cal.  178. 

*  In  re  Boyd,  (Cir.  Ct.  App.)  49  P.  48. 

*  Ex  parte  Parks,  93  U.  S.  (3  Otto)  18. 


1018  HABEAS  CORPUS.  [PAET  IL 

has  been  presented.1  But  it  is  otherwise  where  upon  the  face  of 
the  indictment,  aside  from  the  question  of  whether  the  facts 
charged  do  or  do  not  constitute  a  crime,  it  appears  that  the 
court  lacks  jurisdiction  either  of  the  person  or  the  subject-matter. 
Thus  a  petitioner  indicted  in  the  District  of  Columbia  for  crimi- 
nal libel  was  discharged  on  habeas  corpus  in  the  eastern  district 
of  Missouri  from  commitment  under  a  commissioner's  warrant 
issued  in  that  district,  on  the  ground  that  the  indictment  failed 
to  allege  a  publication  of  the  libel  in  the  District  of  Columbia.2 

B.  Custody  of  Children. 

§  1236.  Of  the  Right  —  By  the  common  law,  in  virtue  of  the 
authority  of  the  sovereign  as  parens  patrice,  the  writ  of  habeas 
corpus  will  issue  to  determine  the  right  to  the  custody  of  an  in- 
fant as  between  parents  who  are  living  apart.8  As  a  general 
rule  where  no  statutes  exist  providing  a  contrary  rule,  courts 
recognize  the  father  as  the  child's  natural  guardian,  and  commit 
to  him  the  custody  of  the  child  unless  he  is  shown  to  be  an  unfit 
and  unsafe  custodian ;  but  if  shown  to  be  immoral,  incompetent, 
intemperate,  or  otherwise  unfit,  the  court  will  on  habeas  corpus 
exercise  its  discretion  in  awarding  the  custody  where  it  will  be 
most  conducive  to  the  welfare  of  the  child.4  '  Such  seems  to  have 

1  Emanuel  v.  State,  36  Miss.  627  ;  Prohibitory  Amendment  Cases,  24  Kan. 
700 ;  Ex  parte  W  hi  taker,  43  Ala.  323 ;  Petition  of  Semler,  41  Wis.  517. 

3  Re  Buall,  3  Dill.  116. 

1  In  re  Barry,  42  F.  113.  Pending  divorce  suit,  — Where  a  divorce  suit,  in- 
cidentally involving  the  custody  of  a  child,  is  pending  before  a  proper  court, 
the  custody  of  the  child  should  not  be  changed  meanwhile  on  habeas  corpus 
contrary  to  the  orders  of  such  court,  unless  it  clearly  appears  that  the  child 
will  sustain  prejudice,  in  health  or  morals,  by  remaining  where  it  is.  In  re 
Delano,  37  Mo.  A  pp.  185;  Matter  of  Mitchell,  R.  M.  Charlt.  (Ga.)  489. 

4  Taylor  v.  Jeter,  33  Ga.  195;  s.  c.  81  Am.  Dec.  202,  note  208;  In  re  Mitch- 
ell, R.  M.  Charlt.  (Ga.)  489;  People  v.  Meroein,  3  Hlil,  (N.  Y.)  399;  s.  c 
38  Am.  Dec.  644;  Mercein  v.  People,  25  Wend.  (N.  Y.)  64;  s.  c.  35  Am.  Dec 
653;  In  Matter  of  Cuneen,  17  How.  Pr.  (N.  Y.)  516;  State  v.  Smith,  6  Greenl 
(Me.)  462;  8.  c.  20  Am.  Dec.  330,  337,  note;  Ex  parte  Murphy,  75  Ala.  409 
Brinster  v.  Compton,  68  Ala.  299;  State  v.  Lib  bey,  44  N.  H.  321 ;  8.  c  82  Am 
Dec.  223;  Vereer  v.  Ford,  37  Ark.  27;  U.  S.  v.  Green,  3  Mason,  (U.  S  )  482 
State  v.  Bratton,  15  Am.  Law  Reg.  (n.  s.)  359;  In  matter  of  O'Neal,  3  Am 
Law  Rev.  578;  Ex  parte  Williams,  11  Rich.  (S.  C.)  452;  Ellis  v.  Jesup,  11 
Bush,  (Ky.)  403;  Bennet  v.  Beunet,  2  Beas.  (N.  J.)  Eq  114;  State  v.  Stigall 
2  Zab.  (N.  J.)  L.  286;  Johnson  v.  Terry,  34  Conn.  259;  Nickols  v.  Giles,  2 
Root,  (Conn.)  461;  Commonwealth  v.  Barney,  4  Brews.  (Pa.)  408;  Com.  r. 
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always  been  the  rule  of  the  common  law  according  to  which  in 
the  case  of  conflicting  claims  between  the  parents  for  the  custody 
of  their  legitimate  children  the  right  of  the  father  was  held  par- 
amount to  that  of  the  mother ;  but  the  courts  even  at  common 
law  claimed  and  exercised  discretionary  power  to  consider  the 
welfare  of  the  child  in  awarding  the  custody  rather  than  the 
technical  legal  right.1  And  it  may  now  be  stated  as  the  well- 
settled  doctrine  in  this  country  that  in  cases  of  conflicting  claims 
among  relatives  for  the  custody  of  infants  the  future  welfare  and 
interest  of  the  child  is  the  paramount  consideration  even  as 
against  one  or  both  of  its  parents.3  Thus  where  the  plaintiff,  a 
corporation  authorized  to  take  charge  of  destitute  children  and 
provide  them  homes,  transferred  to  defendant  by  written  con- 
tract the  care  and  custody  of  a  child,  and  afterwards,  under  its 
statutory  authority,  deeming  the  home  unsuitable,  made  demand 
for  the  return  of  the  child,  which  defendant  refused,  it  was  held 
that  plaintiff  was  entitled  to  habeas  corpus.8    Nor  is  this  discre- 

Gilkeson,  1  Fhila.  (Pa.)  194;  s.  c.  7  Leg  Int.  195;  Com.  v.  Reilly,  2  Del.  Co. 
(Pa  )  369;  Com  v.  Smith,  1  Brewst.  (Pa.)  547;  Com.  v.  Briggs,  16  Pick.  (Mass.) 
203;  State  v.  Banks,  25  Ind.  495;  Cincinnati  House  of  Refuge  v.  Ryan,  37 
Ohio  St.  197.  A  habeas  corpus  lies  against  a  father  for  aiding  his  daughter  in 
detaining  her  child  from  her  husband.  People  v.  Mercein,  3  Hill,  (N.  Y.)  399. 
Nor  will  the  writ  lie  on  application  of  a  father  to  take  a  child  of  three  years 
old  from  the  mother,  where  the  mother  lives  with  the  father,  and  the  child  is 
well  taken  care  of,  and  not  likely  to  be  so  by  the  father.  Nickols  v.  Giles,  2 
Root,  (Conn.)  461. 

1  Ex  parte  Flynn,  12  Jur.  713;  Rex  v.  Greenhill,  4  Ad.  &  El.  624;  Article 
in  15  Cent.  L.  J.  281;  Archer's  Case,  1  Ld.  Raym.  673;  Blissett's  Case,  Lofft. 
748;  Ex  parte  Skinner,  9  Moore,  278;  Rex  v.  Delaval,  3  Burr.  1434;  Forsyth's 
Custody  of  Infants,  §  4044. 

*  Com.  v.  Reilly,  2  Del.  Co.  (Pa.)  369;  In  matter  of  Gregg,  5  N.  Y.  Leg. 
Obs.  265;  Mercein  v.  People,  25  Wend.  (N.  Y.)  64;  s.  c.  35  Am.  Dec.  653, 
note  668;  State  v.  Smith,  6  Greenl.  (Me.)  462;  Jones  v.  Darn  all,  103  Ind. 
569;  People  v.  Erbert,  17  Abb.  Pr.  (N.  Y.)  395;  Dumain  v.  Gwynne,  10  Allen, 
(Mass.)  271;  State  r.  Libbey,  44  N.  H.  321;  s.  c.  82  Am.  Dec.  223;  Sturte- 
vant  t7.  State,  15  Neb.  459;  People  9.  Kling.  6  Barb.  (N.  Y.)  369;  Taylor  v. 
Jeter,  33  Ga.  195 ;  s.  c.  81  Am.  Dec.  202 ;  Dailey  r.  Dailey,  Wright,  (Ohio) 
514;  Ex  parte  Murphy,  75  Ala.  409  ;  Gishwiler  v.  Dode,  4  Ohio  St.  617;  Cook 
v.  Cook,  1  Barb.  Ch.  (N.  Y.)  639 ;  Corrie  t>.  Corrie,  42  Mich.  509.  The  writ 
will  not  be  granted  to  enable  a  guardian  appointed  according  to  law  to  obtain 
the  custody  of  his  minor  ward,  who  remains  voluntarily  with  his  mother. 
State  v.  Cheeseman,  5  N.  J.  L.  (2  South.)  445. 

•  Milligan  v.  State,  97  Ind.  355.  Indian*  —  Power  of  agents  of  children.  —  A 
writ  of  habeas  corpus  will  not  lie  in  favor  of  an  Indian  agent  to  recover  the  cus- 
tody of  Indian  children  taken  from  an  agency  school  by  a  person,  it  not  appear- 
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tionary  power  taken  away  by  statutes  recognizing  in  general  terms 
the  superior  rights  of  the  father.1 

§1237.  Same — Conflict  of  Jurisdiction. — Where  the  return 
alleged,  and  it  was  not  denied,  that  the  respondent's  wife  had  pro- 
cured herself  to  be  appointed  guardian  of  the  minor  by  a  court 
of  Canada,  where  she  was  with  the  minor,  and  that  she  assumed 
to  act  under  such  appointment  in  detaining  the  minor,  it  was  held 
that  the  petition  must  be  dismissed,  as  to  interfere  would  be  an 
indirect  assumption  of  jurisdiction  over  the  appointment  made  in 
Canada  to  the  extent  of  reversing  the  action.2 

§  1238.  Same  —  Contracts  of  Father  divesting  himself  of  Custody. 
Whatever  be  the  correct  rule  as  to  the  right  of  a  parent  to  divest 
himself  of  the  custody  of  his  child  by  contract,  it  is  well  settled 
that  where  he  has  entered  into  an  agreement  divesting  himself 
of  the  right  of  custody  the  court  will  not  aid  him  on  habeas  cor- 
pus to  regain  it  except  in  case  of  breach  of  the  agreement  or 
abuse  of  the  child  by  the  other  party.8    And  where  upon  habeas 

ing  to  have  been  done  against  the  consent  of  the  parents  of  such  children. 
United  States  v.  Imoda,  4  Mont  38;  IP.  721. 

1  Sturtevant  v.  State,  15  Neb.  549;  State  v.  Kiikpatrick,  54  Iowa,  373; 
Jones  v.  Darnall,  103  Ind.  569 ;  Cole  v.  Cole,  23  Iowa,  433. 

3  Matter  of  Jackson,  15  Mich.  417. 

•  Dumain  v.  Gwynne,  10  Allen,  (Mass.)  270;  State  v.  Barrett,  45  N.  H.  15; 
Byrne  v.  Love,  14  Tex.  81 ;  State  v.  Reuff,  29  W.  Va.  751 ;  Bonnett  ».  Bonnett, 
61  Iowa,  199:  s.  c.  38  Am.  Dec.  644;  State  v.  Barrett,  45  N.  H.  15;  Mercein 
v.  Libbey,  44  N.  H.  321 ;  Mayne  v.  Baldwin,  1  Halst.  Ch.  (N.  J.)  454;  s.  c. 
45  Am.  Dec.  399;  Mercein  o.  People,  25  Wend.  (N.  Y.)  63;  s.  c.  35  Am.  Dec. 
653.  The  law  on  this  subject  and  the  considerations  which  should  govern  the 
court  where  the  father  has  long  acquiesced  in  an  arrangement  between  him- 
self and  the  grandparents  of  his  child  were  fully  and  ably  discussed  in  Pool 
v.  Gotyt,  14  Law  Rep.  (Mass.),  in  which  the  custody  was  awarded  to  the 
grandparents.  Shaw,  C.  J.,  delivering  the  opinion,  said:  "  Although  there 
is  no  agreement  proved,  yet  the  conduct  of  the  father  during  nearly  the 
whole  life  of  the  child  furnishes  reason  for  supposing  that  he  surrendered 
his  rights  over  the  child  by  a  tacit  understanding,  if  not  by  an  express 
agreement.  He  has,  for  eight  years  or  more,  been  able  to  retake  the  child 
and  has  made  no  offer  to  do  so.  No  demand  or  offer  has  been  made  on 
either  side  that  he  should  contribute  to  her  support.  His  present  asser- 
tion of  his  right  is  in  consequence  of  what  he  deems  an  unreasonable  re- 
fusal of  a  different  request.  By  his  own  acquiescence,  he  has  allowed  the 
affections  of  both  sides  to  become  engaged  in  a  manner  he  could  not  but  have 
anticipated,  and  permitted  a  state  of  things  to  arise  which  cannot  be  altered 
without  risking  the  happiness  and  interest  of  his  child.  He  has  allowed  the 
parties  to  go  on  for  years  in  the  belief  that  his  legal  rights  were  waived,  and 
this  relation  of  adoption  sanctioned  and  approved  by  him.  Under  such 
circumstances  I  do  not  think  that  the  petitioner  is  in  a  position  to  require 
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corpus  to  obtain  the  custody  of  the  petitioner's  child  it  appears 
that  the  petitioner  himself  placed  the  child  in  charge  of  the  re- 
spondent, and  has  made  no  demand  before  suing  out  the  writ,  to 
have  the  child  returned  to  him,  the  proceeding  should  be  decided 
in  favor  of  the  respondent.1    But  at  common  law  the  father  can- 

the  interference  of  the  court  in  favor  of  a  controlling  legal  right  on  his  part, 
against  the  rights, —  such  as  they  are,  —  the  feelings  and  the  interests  of  the 
other  parties.    This  is  eminently  a  case  for  amicable  arrangement  between  the 
parties.    Some  agreement  might  be  made  by  which  the  child  should  spend  part 
of  her  time  with  her  father,  to  allow  opportunities  for  mutual  affections  and 
interests  to  grow  up  between  herself  and  her  paternal  relations.     But  it  is  not 
in  the  power  of  the  court,  in  this  proceeding,  to  decree  any  arrangement,  or 
to  modify  at  all  the  relations  of  the  parties.     The  judgment  must  be  simply 
for  the  custody  of  the  child.    The  decree,  therefore,  is  that  the  child  be  re- 
stored to  the  custody  of  the  respondents."    In  Com.  ex  rel.  Gilkeson  v.  Gilke- 
son,  Wallace,  (Phila.)  194,  Lowrie,  J.,  said:  "We  have  never  in  this  state 
held  that  the  courts  are  bound  to  a  strict  adherence  to  the  old  common  law 
rules  as  to  the  right  of  the  custody  of  children  ;  and  this  writ  being  used  as 
a  remedy  for  the  improper  interference  with  that  right  we  must  treat  it  as  a 
Pennsylvania  remedy,  governed  by  the  principles  of  the  common  law  of  Penn- 
sylvania, of  which  equitable  principles  constitute  an  illustrious  part.     In  this 
case  the  parental  authority  has  been  solemnly  renounced  for  six  years,  and  the 
child  has  grown  to  the  age  of  fifteen  years.     She  has  been  estranged  from 
the  customs  and  government  of  her  father's  house.     She  formed  new  habits 
and  views,  and  become  accustomed  to  different  associations  and  modes  of  liv- 
ing.    And  now  the  father,  disregarding  his  own  contract  and  the  wishes  and 
comfort  of  his  child,  seeks  to  re-establish  the  parental  authority.     We  should 
be  glad  he  could  effect  it  by  the  influence  of  parental  kindness,  and  consistently 
with  honesty.     We  dislike  to  see  the  parental  and  filial  relation  severed,  and 
should  love  to  see  the  broken  bond  re- united.    But  it  cannot  well  be  done  by 
the  enforcement  of  it  as  a  legal  right.     The  father  himself  broke  the  bond, 
and  the  law  will  not  help  him  now  to  mend  it.     He  emancipated  his  daughter 
by  his  own  solemn  act,  and  all  restraint  upon  her  by  him  now  is  improper. 
We  must,  therefore,  discharge  her  from  restraint,  and  leave  her  to  elect  with 
whom  she  will  remain."     Compare  Mayne  v.  Bred  win,  1  Halst  (N.  J.)  454; 
In  re  Mitchell,  R.  M.  Charlt.  489;  State  v.  Clover,  1  Harr.  419.     Removal  of 
child  from  state  to  defeat  jurisdiction.  —  A  father,  directed  by  writ  of  habeas 
corpus  to  produce  his  child  before  a  state  judge,  caused  the  child  to  be  removed 
without  the  limits  of  the  state,  and  kept  there  in  the  custody  of  an  agent,  sub- 
ject to  the  control  of  the  father,  for  the  purpose  of  defeating  the  jurisdiction  of 
the  state  judge.     Held,  that  the  child  was  constructively  in  the  possession  of 
the  father,  and  that  the  fact  of  its  being  without  the  state  did  not  affect  the 
jurisdiction  of  the  state  judge  to  fine  and  imprison  the  father  for  contempt  in 
disobeying  the  writ  of  habeas  corpus.    Ex  parte  Young,  (Cir.  Ct.)  50  F.  526. 

1  Speer  v.  Davis,  38  Ind.  271.  But  in  Mayne  t>.  Baldwin,  5  N.  J.  Eq. 
(I  Hals.)  454,  on  a  habeas  corpus  applied  for  by  a  father,  his  infant  daughter, 
aged  five  years  and  seven  months,  was  ordered  to  be  delivered  to  him,  although 
he  had  verbally  committed  her  to  the  care  and  custody  of  the  respondent  until 
she  should  attain  the  age  of  twenty-one,  and  the  respondent  had  adopted  her 
accordingly. 
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not  divest  himself  of  the  custody  by  agreement  with  the  mother.1 
Where,  however,  in  a  habeas  corpus  case,  the  contest  as  to  the 
custody  of  the  children  is  between  the  father  and  a  master  to 
whom  the  children  have  been  indented,  the  latter  may  have  a 
habeas  corpus  to  bring  up  the  children,  when  in  their  father's 
custody ;  and  if  it  appears  that  the  indentures  are  valid,  or  that 
the  father  has  covenanted  so  that  he  cannot  contest  their  validity, 
the  court  will  restore  the  children  to  their  master,  if  they  wish 
to  return  to  him.  If  they  prefer  to  remain  with  the  father,  they 
will  be  remanded  to  his  custody.2 

§  1239.  Allowing  Child  to  ohoose.  —  Where  the  child  has 
reached  the  age  of  legal  discretion  it  will  often  be  allowed  to 
make  its  own  choice.  But  this  is  not  considered  by  any  means  a 
legal  right  of  the  infant ;  and  whether  the  court  will  be  governed  by 
the  choice  when  made,  will  depend  much  upon  the  reasonableness 
of  its  choice  and  the  intelligence  which  it  manifests.8  Where, 
however,  the  infant  shows  sufficient  intelligence  and  capacity  to 
declare  an  election,  although  under  illegal  restraint,  and  the  per- 
son preferred  by  it  is  unobjectionable,  the  court  will  allow  it  to 
follow  its  own  inclinations;  otherwise  the  court  will  direct  its 
choice  or  make  the  award  according  to  its  own  opinion.4    And 

1  Johnson  v.  Terry,  34  Conn.  259 ;  Cook  v.  Cook,  1  Barb.  Ch.  (N.  Y.)  638; 
Hunt  r.  Hunt,  4  G.  Greene,  (Iowa)  216;  compare  State  v.  Smith,  6  Greenl. 
(Me.)  462 ;  s.  c.  20  Am.  Dec.  324. 

a  People  v.  Pillow,  1  Sandf.  (N.  Y.)  Ch.  672. 

•  State  v.  Smith,  6  Greenl.  (Me.)  462,  note;  20  Am.  Dec.  336;  State  v. 
Bratton,  15  Am.  L.  Reg.  (n.  s.)  359;  Com.  v.  Hamilton,  6  Mass.  273;  Gi&h- 
wiler  v.  Dodez,  4  Ohio  St.  615;  State  r.  Richardson,  40  N.  H.  272;  Bennet  o. 
Bennet,  2  Beas.  (N.  J.)  Eq.  114;  In  matter  of  Wollstonecraft,  4  Johns.  Ch. 
(N.  Y.)  80;  People  v.  Porter,  1  Duer,  (N.  Y.)  709;  Ex  parte  Schumpert,  6 
Rich.  (S.  Car.)  344;  State  t>.  Scott,  30  N.  H.  274;  State  v.  Banks,  25  Ind. 
495;  People  v.  Weissenbach,  60  N.  Y.  385;  Armstrong  v.  Stone,  9  Gratt  (Va.) 
102;  Moore  v.  Christian,  56  Miss.  408 ;  Matter  of  Hansen,  1  Edm.  SeL  Cas. 
(N.  Y.)  9  ;  Bustamento  v.  Annalla,  1  N.  M.  255;  In  re  Goodenough,  19  Wis. 
274;  State  v.  Stigall,  2  Zab.  (N.  JJL.  286;  Shaw  v.  Nachtwey,  43  Iowa, 
653  ;  Com.  v.  Hammond,  10  Pick.  (Mass.)  274 ;  State  r.  Baird,  18  N.  J.  Eq. 
194;  Ellis  v.  Jesup,  11  Bush,  (Ey.)  403;  Ex  parte  Ralston,  R.  M.  CharlU 
(Ga.)  119. 

4  State  v.  Smith,  6  Greenl.  (Me.)  642,  note ;  8.  c.  20  Am.  Dec.  337;  In  re 
Poole,  2  Mc Arthur,  (D.  C.)  583;  s.  c.  29  Am.  Rep.  628;  Ellis  v.  Jesup,  11 
Bush,  (Ky.)  403 ;  Matter  of  Kottman,  2  Hill,  (N.  Y.)  363;  8.  c.  27  Am.  Dec. 
390;  Ex  parte  Schumpert,  6  Rich.  (S.  Car.)  344;  State  v.  Bratton,  15  Am.  L. 
Reg.  (n.  8.)  359;  Armstrong  v.  Stone,  9  Gratt.  (Va.)  102;  Rust  v.  Van  Vacter, 
9  W.  Va.  600;  State  p.  Richardson,  40  N.  H.  272;  State  v.  Scott,  30  N.  H. 
274;  Com.  v.  Taylor,  3  Met.  (Mass.)  72. 
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where  although  the  child  expressed  a  choice  to  remain  with  the 
respondent,  the  court  did  not  deem  it  qualified  to  select  a  guar- 
dian, it  decreed  the  custody  to  the  father.1 

§  1240.  Further  as  to  the  Court's  Discretion.  —  In  the  exercise 
of  its  discretion  in  awarding  the  custody  of  the  child,  the  court  will 
be  governed  by  the  circumstances  of  each  case,  being  bound  only 
to  the  extent  of  delivering  it  from  illegal  restraint,  but  not  to 
order  it  delivered  to  any  particular  person.8  In  consonance  with 
this  principle,  and  in  the  exercise  of  a  just  and  sound  discretion, 
where  the  infant  is  sickly  and  delicate  or  of  such  tender  years  as 
to  require  the  personal  care  of  the  mother,  she  will  be  awarded 
its  custody  upon  habeas  corpus,  provided  she  is  a  suitable  and 
respectable  person,  whether  the  controversy  for  possession  be  be- 
tween her  and  her  husband  or  between  her  and  third  parties.3 

§  1241.  illegitimate  Children.  —  In  the  case  of  illegitimate  chil- 
dren, the  rule  applying  to  legitimate  offspring  is  reversed,  and 
the  mother  rather  than  the  putative  father  has  the  superior  right. 
The  mother  when  not  entirely  unworthy  of  the  trust  will  be 

1  People  v.  Cooper,  8  How.  Pr..(N.  Y.)  288.  See  People  t>.  Olmstead,  27 
Barb.  (N.  Y.)  9.  Where  a  child  has,  by  permission  of  her  parents,  resided  for 
a  certain  time  with  others,  who  seek  to  detain  her  after  the  expiration  of  the 
time,  and  with  whom  she  prefers  to  remain,  —  Held,  that  while  the  wishes  of 
the  child  should  not  be  disregarded,  the  controlling  consideration  should  be 
the  best  interests  of  the  child,  with  a  due  regard  to  the  natural  rights  of  the 
father.     Shaw  v.  Nachtwey,  43  Iowa,  653. 

*  In  Matter  of  Waldron,  13  Johns.  (N.  Y.)  418;  State  v.  Paine,  4  Humph. 
(Tenu.)  523  ;  Boyd  v.  Glass,  34  Ga.  253;  8.  c.  89  Am.  Dec.  252;  Com.  v. 
Addicks,  5  Binn.  (Pa.)  520;  s.  c.  2  Serg.  &  R.  (Pa.)  174;  Com.  v.  Nutt,  1 
Browne,  (Pa.)  143  ;  State  v.  Smith,  6  Greenl.  (Me.)  462;  s.  c.  20  Am.  Dec. 
334,  note. 

•  Ex  parte  Murphy,  75  Ala.  409;  McShan  v.  McShan,  56  Miss.  413;  Arm- 
strong v.  Stone,  9  Gratt.  (Va.)  102 ;  State  v.  Bratton,  15  Am.  L.  Reg.  (n.  s.) 
359;  Wand  t>.  Wand,  14  Cal.  512;  People  t>.  Mercein,  8  Paige,  (N.  Y.)  417; 
In  matter  of  Pray,  60  How.  Pr.  (N.  Y.)  194;  Clark  v.  Bayer,  82  Ohio  St.  299; 
State  v.  Stigall,  2  Zab.  (N.  J.)  L.  286;  Reeves  v.  Reeves,  75  Ind.  312 ;  Hunt 
v.  Hunt,  4  G.  Greene,  (Iowa)  216;  Com.  v.  Addicks,  2  Serg.  &  R.  (Pa.)  174; 
b.  c.  5  Binn.  (Pa.)  520;  Com.  v.  Smith,  1  Brewst.  (Pa.)  547;  Moore  v.  Chris- 
tian, 56  Miss.  408 ;  State  v.  Kirkpatrick,  54  Iowa,  373 ;  In  matter  of  Pray,  60 
How.  Pr.  (N.  Y.)  194;  In  re  Holmes,  19  How.  Pr.  (N.  Y.)  329;  Moore  v. 
Christian,  56  Miss.  408;  People  v.  Chegaray,  18  Wend.  (N.  Y.)  637.  An  ap- 
plication by  a  mother  for  a  habeas  corpus  to  procure  the  custody  of  her  child,  is 
addressed  to  the  discretion  of  the  court ;  and  unless  the  facts  upon  which  the 
court  is  asked  to  award  the  child  to  the  mother  are  fully  stated,  the  application 
for  the  writ  should  be  denied.  People  v.  Manley,  2  How.  (N.  Y.)  Pr.  61.  See 
also  Wellesley  v.  Beaufort,  8  Eng.  Com.  Ch.  10. 
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awarded  the  care  and  custody  of  an  illegitimate  child  as  against 
all  others.1  But  the  father  is  entitled  to  custody  as  against  all 
others  except  the  mother.2  Otherwise  than  with  respect  to  the 
right  of  custody,  the  same  rules  of  practice  prevail  at  the  hearing 
as  in  the  case  of  legitimate  children ;  and  the  court  will  exercise 
its  discretion  in  awarding  custody  or  allowing  the  infant  to  choose 
its  own  custodian.8 

§  1242.  Summary  of  Principles  governing  the  Jurisdiction  herein. 
The  court  or  judge  in  cases  involving  the  custody  of  children 
exercises  a  degree  of  equity  jurisdiction.  The  rules  governing 
the  jurisdiction  herein  have  been  thus  summarized  :  "  The  power 
of  a  judge  or  other  officer  in  vacation,  in  respect  to  the  custody  of 
infants,  when  the  jurisdiction  under  the  writ  is  conferred  io  gen- 
eral terms,  and  without  particular  qualifications,  is  the  same  as 
that  of  a  court  of  general  jurisdiction  in  term  when  acting  under 
the  writ  alone.  The  powers  of  a  judge  or  court  of  law  are  the 
same  as  those  of  a  chancellor  or  court  of  equity  under  the  writ"  * 
But  it  is  to  be  remembered  that  the  occasions  upon  which  the 
powers  of  courts  of  equity  are  invoked,  as  well  as  the  grounds 
upon  which  they  exercise  their  powers  in  questions  of  parental 
custody,  are  more  numerous  and  often  of  a  different  character 
from  those  upon  which  orders  in  habeas  corpus  are  founded. 
"  The  court  of  chancery,"  says  Lord  Hardwicke,  "  has  a  general 
right  delegated  by  the  crown,  as  parens  patrice,  to  interfere  in 
particular  cases  for  the  benefit  of  such  as  are  incapable  to  protect 
themselves.  But  there  must  be  a  suit  depending  relative  to  the 
infant  or  his  estate  to  entitle  the  court  to  this  jurisdiction."6 
The  true  principle  undoubtedly  is  that  while  courts  of  law  in 

1  King  v.  Soper,  5  T.  R.  278;  Robalina  v.  Armstrong,  15  Barb  (N.  Y.) 
247;  Dalton  v.  State,  6  Blackf.  (Ind.)  357;  People  t;.  Mitchell,  44  Barb. 
(N.  Y.)  245;  King  v.  Nagapen,  2  Notes  of  Cases  at  Madras,  253;  In  matter 
of  Doyle,  1  Clarke  Ch.  (N.  Y.)  154;  Alfred  v.  McKay,  36  Ga.  440;  Busta- 
mento  v.  Annalla,  1  N.  M.  255;  People  r.  Kling,  6  Barb.  (N.  Y.)  366 ;  Ex  parte 
Knee,  1  Bos.  &  Pul.  148;  Strange  ways  v.  Robinson,  4  Taunt.  497. 

8  People  v.  Cooper,  8  How.  Pr.  (N.  Y.)  288;  In  matter  of  Doyle,  1  Clarke 
Ch.  (N.  Y.)  154. 

»  See  In  re  Lloyd,  3  Man.  &  Gr.  547;  King  v.  Soper,  5  T.  R.  278;  Rex  r. 
Mosely,  5  East  223 ;  King  v.  Hopkins,  7  East,  578;  King  v.  N agape n.  2  Notes 
of  Cases  at  Madras,  253;  Ex  parte  Knee,  1  Bos.  &  Pol.  148 ;  People  v.  Landt, 
2  Johns.  (N.  Y.)  375. 

*  Hurd,  "  Habeas  Corpus,"  p.  456. 

6  Butler  v.  Freeman,  Amb.  302. 
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habeas  corpus  proceeding  act  upon  some  of  the  grounds  upon 
which  courts  of  chancery  proceed,  yet  it  should  be  borne  in  mind 
that  their  proceeding  is  summary  in  character,  its  chief  object 
being  to  relieve  from  illegal  restraint.  It  does  not  undertake  to 
prescribe  the  future  relations  of  the  parties,  but  takes  care  that 
the  infant  shall  not  depart  from  the  court  in  injurious  or  immoral 
custody.  While  it  is  expected  that  the  custody  to  which  it  is 
committed  will  continue  while  the  circumstances  established  at 
the  hearing  remain  unaltered,  yet  no  provision  can  be  made  to 
preserve  matters  in  their  present  condition. 


C.  Commitments  in  Execution. 

§  1243.  Imprisonment  for  Contempt.  —  Courts  of  justice  every- 
where possess  the  inherent  power  to  punish  for  contempt  by 
summary  convictions ;  and  when  imprisonment  is  part  of  the 
punishment  imposed  the  commitment  under  the  sentence  is  com- 
mitment in  execution.  No  other  court  possesses  power  to  review  or 
set  aside  the  proceeding  unless  specially  authorized  by  statute ;  nor 
can  it  be  attacked  by  habeas  corpus  except  for  want  of  jurisdic- 
tion or  such  gross  defects  as  render  it  void.1  But  in  order  to  ex- 
empt such  proceeding  from  attack  on  habeas  corpus  it  must  appear 
that  the  court  imposing  the  punishment  has  jurisdiction  not  only 
of  the  offence,  but  of  the  person  of  the  party  punished.8  And 
where  a  court  attempts  by  its  process  of  contempt  to  punish  a  party 

1  Brass  Crosby's  Case,  3  Wils.  183;  Kearney's  Case,  7  Wheat.  38;  Yates9 
Case,  4  Johns.  318;  McLaughlin's  Case,  5  Watts  &  Serg.  275;  Johnson  v. 
Commonwealth,  1  Bibb,  602;  Ex  parte  Alexander,  2  Am.  Law  Reg.  44;  Ex 
parte  Nugent,  7  Penn.  Law  Jour.  107;  State  v.  White,  T.  U.  P.  Charlt.  123 ; 
Ex  parte  Hickey,  4  S.  &  M.  749;  State  v.  Tipton,  1  Black f.  166;  Clark  r.  The 
People,  1  Breese,  266;  Bickley  v.  Commonwealth,  1  J.  J.  Marsh.  575;  Gist 
and  Others  v.  Bowman  and  Others,  2  Bay,  182;  Matter  of  Smith urst,  2  Sandf. 
Sup.  Ct  724;  Lockwood  v.  State,  1  Carter,  161 ;  Ex  parte  Adams,  25  Miss. 
883;  State  t>.  Woodfin,  5  Iredell,  199;  Ex  parte  Williamson,  4  Am.  Law  Reg. 
37;  Ex  parte  Nugent,  1  Am.  Law  Jour.  (n.  s.)  Ill;  Jordan  v.  State,  14 
Texas.  436. 

2  Ex  parte  Lawler,  28  Ind.  242;  Ex  parte  Langdon,  25  Vt  680.  See  Ex 
parte  Town  of  Russellville,  (Ala.)  11  So.  18;  In  re  Hurley,  Id.  A  witness 
having  been  imprisoned  for  contempt  in  failing  to  appear  and  testify  when 
summoned  before  a  justice  of  the  peace,  was  discharged  when  it  appeared 
that  the  case  had  already  been  determined  and  ended.  Clark's  Case,  12 
Cash.  320. 

VOL.  II.  — 16 
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for  his  refusal  to  comply  with  an  order  which  that  court  had  no 
authority  to  make,  the  original  order  being  void  for  want  of  juris- 
diction, the  order  punishing  for  contempt  is  also  void  ;  and  if  the 
proceeding  for  contempt  result  in  imprisonment,  the  prisoner  may 
be  discharged  by  another  court  on  habeas  corpus.1  But  where  it 
appears  that  another  court  possessing  jurisdiction  both  of  the  per- 
son and  of  the  subject-matter  has  committed  for  a  contempt  the 
conviction  is  considered  equivalent  to  a  judgment  and  the  sen- 
tence in  the  nature  of  an  execution  thereon,  and  not  even  a  court 
of  appellate  jurisdiction  will  interfere  by  habeas  corpus.2  The 
appellate  court  before  which  the  propriety  of  a  commitment  for 
contempt  is  brought  by  certiorari,  or  even  collaterally  on  habeas 
corpus,  is  bound  to  discharge  the  prisoner  when  the  act  charged  as 
criminal  is  necessarily  innocent  or  justifiable,  or  when  it  is  the 
mere  assertion  of  a  constitutional  right.  The  adjudication  of  the 
court  in  which  the  alleged  contempt  occurred,  while  conclusive 
that  the  party  committed  the  act  whereof  he  was  convicted,  and 
of  its  character  when  that  might,  according  to  the  circumstances,  be 
meritorious  or  criminal,  cannot  establish  as  a  contempt  that  which 
the  law  entitled  the  party  to  do.8  The  warrant  of  commitment 
need  not  set  forth  the  particular  facts  which  constitute  the  alleged 
contempt.4  But  if  the  court  does'  set  forth  in  the  commitment 
the  facts  upon  which  it  proceeds,  a  tribunal  vested  with  revisory 

1  In  re  Ayres,  123  U.  S.  443;  In  re  Blair,  4  Wis.  522;  Ex  parte  Virginia, 
100  U.  S.  339;  Ex  parte  Grace,  12  Iowa,  208;  8.  c.  79  Am.  Dec.  529;  Ex  parte 
Rowland,  104  U.  S.  604;  8.  c.  3  Morr.  Trans.  608;  Ex  parte  Lange,  18  Wall. 
(U.  S.)  165;  Ex  parte  Siebold,  100  U.  S.  371;  Gilliam  v.  McJunkin,  2  Rich. 
(S.  Car.)  442;  People  ».  Society,  etc.  26  Hun,  (N.  Y.)  1;  Ex  parte  Parks,  93 
U.  S.  22.  Under  a  statute  providing  that  "  the  writ  of  habeas  corpus  is  in- 
tended to  be  applicable  to  all  such  cases  of  confinement  and  constraint  where 
there  is  no  lawful  right  in  the  person  exercising  the  power,  or  where,  though 
the  power  in  fact  exists,  it  is  exercised  in  a  manner  or  degree  not  sanctioned 
by  law,"  the  Texas  court  of  appeals  has  authority  to  discharge  persons 
committed  for  contempt  by  a  district  court  which  was  without  jurisdiction 
to  make  the  order  of  commitment.  Ex  parte  Degener,  (Tex.  App.)  17 
S.  W.  1111. 

*  Ex  parte  Kearney,  7  Wheat.  38.  See  also  People  v.  Kevins,  1  Hill,  154; 
Davidson's  Case,  13  Abb.  Pr.  139;  Phillips  v.  Welch,  12  Nev.  158;  Ex  parte 
Cohn,  55  Cal.  193.  Where,  in  proceedings  supplementary  to  execution,  de- 
fendant pleads  discharge  in  insolvency,  and  on  refusing  to  answer  questions  is 
committed  for  contempt,  her  remedy  is  by  appeal  and  not  habeas  corpus.  Ex 
parte  McDonald.  (Cal.)  17  P.  234. 

•  People  r.  Hack  ley,  24  N.  Y.  75. 
4  Ex  parte  Nugent,  5  Ired.  149. 
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powers  may  discharge  the  party  on  habeas  corpus,  if  the  facts 
stated  do  not  amount  to  a  contempt.1 

§  1244.  Failure  of  Aocnsed  to  appear  no  Contempt.  —  Where 
another  remedy  for  an  act  or  neglect  to  do  a  certain  thing  is  pre- 
scribed by  statute,  the  statutory  remedy  must  be  enforced,  and  the 
party  cannot  be  punished  as  for  a  contempt.  Thus  where  the  ac- 
cused executed  his  recognizance  to  appear  in  the  district  court  at 
a  certain  term,  and  submit  to  a  trial  on  a  criminal  charge  pending 
against  him,  and  he  did  not  appear  at  the  term  of  court  at  which 
he  was  recognized,  but  absented  himself  from  the  county  where 
the  court  was  held,  upon  proceedings  being  taken  against  him  for 
a  contempt,  and  his  conviction  and  imprisonment,  it  was  held  that 
these  facts  did  not  constitute  a  contempt  for  which  he  could  be 
punished  by  fine  or  imprisonment;  that  the  judgment  rendered 
was  not  warranted  by  law ;  that  the  court  was  without  jurisdiction 
to  render  it,  and  the  imprisonment  under  it  was  illegal,  and  that 
the  petitioner  was  entitled  by  proceedings  in  habeas  corpus  to  be 
discharged  from  imprisonment.2 

§  1 245.  Essentials  of  Warrant  of  Commitment  for  Contempt.  — 
A  commitment  should  be  definite  as  to  the  period  of  confinement. 
Accordingly  warrants  for  an  indefinite  time  —  as  "until  further 
order  of  the  court "  —  are  usually  held  insufficient.8    But  a  person 

1  Ez  parte  Summers,  7  Pa.  Law  Jonr.  107;  In  matter  of  Dill,  32  Kan.  668; 
Ex  parte  Grace,  12  Iowa,  208;  a.  c.  79  Am.  Dec.  529 ;  note  to  Com.  v.  Lecky,  1 
Watta,  (Pa.)  66;  s.  c.  26  Am.  Dec.  49;  Ex  parte  Perkins,  (Ind.)  29  Fed.  Rep. 
900;  People  v.  Hackley,  24  N.  Y.  75;  State  v.  Woodfin,  5  Ired.  (N.  C.)  199; 
In  re  Ayres,  123  U.  S.  443.  Refusal  to  pay  alimony.  —  Upon  the  hearing  of  a 
petition  for  habeas  corpus,  where  it  appears  that  the  petitioner  was  committed 
for  contempt  in  not  paying  alimony,  the  fact  that  he  has  since  filed  his  petition 
in  insolvency,  and  obtained  a  preliminary  order  thereon,  does  not  alone  entitle 
him  to  his  release,  where  the  superior  court,  in  making  the  order,  found  as  a 
fact  that  petitioner  was  able  to  comply  with  it ;  and  the  correctness  of  that 
finding  will  not  be  inquired  into  upon  habeas  corpus.  Ex  parte  Wilson,  73 
Cal.  97 ;  14  P.  393.  See  opinion  by  Denio,  J.,  in  People  v.  Hackley,  24  N.  T. 
75;  also  Shank's  Case,  15  Abb.  Pr.  (x.  s.)  88;  Ex  parte  Rowe,  7  Cal.  181. 

*  In  re  Dill,  32  Kan.  668 ;  5  P.  39. 

*  King  v.  James,  1  Dowl.  &  Ry.  559;  8.  c.  5  Barn.  &  Aid.  894;  GofPs  Case, 
3  Maule  &  Sel.  202;  Case  of  Sheriff  of  Middlesex,  11  Ad.  &  £1.  273;  Hollings- 
head's  Case,  1  Salk.  351 ;  Rex  v.  Hall,  3  Burr.  1636;  King  t>.  Hobhoiue,  2  Ch. 
Q.  B.  207;  Bardett  v.  Abbott,  14  East,  1 ;  In  matter  of  Hammel,  9  R.  I.  248; 
In  re  Leach,  51  Vt.  630;  People  0.  Pirfen brink,  96  111.  68;  In  re  Brown,  4  Col. 
438.  Compare  Case  of  Yates,  4  Johns.  (N.  T.)  318 ;  Yates  t?.  Lansing,  9 
Johns.  (N.  Y.)  395,  commented  upon  in  Ex  parte  Alexander,  2  Am.  L.  Reg. 
44;  Yates  v.  People,  6  Johns.  (N.  Y.)  337. 
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committed  on  an  attachment  for  contempt  is  not  entitled  to  his 
discharge  on  habeas  corpus,  because  the  writ  omits  to  state  that 
the  prisoner  was  adjudged  to  be  guilty  of  contempt,  if  the  facts 
stated  clearly  amount  to  a  contempt.1 

A  person  adjudged  to  be  in  contempt,  and  taken  to  jail  under 
a  commitment  which  is  illegal,  cannot  be  held  by  subsequently 
making  out  a  legal  commitment.2 

§  1246.  Commitment  by  Legislative  Bodies.  —  The  same  rule 
applies  to  commitments  for  contempt  by  parliamentary  bodies ; 
and  where  a  legislative  body  has  committed  a  party  for  contempt, 
the  legality  of  the  commitment  may  be  inquired  into  by  a  court  of 
competent  jurisdiction  on  habeas  corpus.8  Each  house  may  pun- 
ish contempt  of  its  authority  by  other  persons,  without  express 
authority  from  the  Constitution.  But  when  imprisonment  is  im- 
posed as  a  punishment,  it  must  terminate  with  the  final  adjourn- 
ment of  the  bouse  ;  and  if  the  prisoner  be  not  then  discharged  by 
its  order,  he  may  be  released  upon  habeas  corpus.4 

§  1247.  Same  Subject  —  Federal  Courts.  —  Where  a  person  is  in 
custody  for  an  act  done  or  omitted  in  pursuance  of  a  law  of  the 
United  States,  or  of  an  order,  process,  or  decree  of  a  court  thereof, 
he  is  entitled  to  be  discharged  on  habeas  corpus,  no  matter  by 
what  authority  he  is  restrained  of  his  liberty,  nor  how  regular  in 
form  the  proceedings  against  him  may  be ;  and  the  fact  that  he  is 
in  custody  for  contempt  by  virtue  of  a  judgment  of  a  state  court 
forms  no  exception  to  this  rule.6    But  with  reference  to  the  facts 

1  Kearney's  Case,  13  Abb.  (N.  Y.)  Pr.  459;  22  How.  Pr.  309. 

2  Shank's  Case,  15  Abb.  (N.  Y.)  Pr.  n.  s.  38.  Res  adjudicata.  —In  Cali- 
fornia, it  is  held  that  a  discbarge,  on  habeas  corpus,  of  one  imprisoned  for  con- 
tempt of  another  court,  is  a  bar  to  a  subsequent  imprisonment  for  the  same 
contempt,  unless  in  the  cases  specified  in  Cal.  Code,  Civ.  Proc.  §  1496;  Grady 
r.  Fresno  County  Superior  Court,  64  Cal.  155. 

*  Burnham  r.  Morrissey,  14  Gray,  (Mass.)  226;  8.  c.  74  Am.  Dec.  676, 
notes  681;  Kilbonm  v.  Thompson,  103  U.  S.  199;  8.  c.  2  Morr.  Trans.  81 ; 
Emery's  Case,  107  Mass.  180;  In  re  Falvey,  7  Wis.  630.  But  compare  Stock- 
dale  v.  Hansard,  9  Ad.  &  El.  1 ;  Case  of  Sheriff  of  Middlesex,  11  Ad.  &  El. 
273  ;  Burdett  v.  Abbott,  14  East,  1. 

4  Cooley  Const.  Lim.  133.  For  able  discussions  of  the  power  of  the  national 
House  of  Representatives  to  punish  witnesses  for  contempts  in  refusing  to  an- 
swer questions  propounded  by  investigating  committees  of  that  body,  see  the 
Matter  of  Irwin  Congressional  Record,  43d  Congress,  Vol.  9,  p.  471,  and 
the  Matter  of  Hal  let  Kilbourn,  occurring  in  the  44th  Congress,  and  especially 
the  argument  of  Hon.  William  Lawrence,  of  Ohio,  in  the  Irwin  Case. 

*  Ex  parte  Turner,  3  Woods,  603. 
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upon  which  the  sentence  of  the  lower  court  is  based,  an  application 
to  a  Federal  court  for  a  writ  of  habeas  corpus  to  release  a  person 
imprisoned  by  virtue  of  a  judgment  of  a  state  court,  based  upon  a 
finding  of  contempt,  is  to  be  determined  by  the  same  principles 
applicable  in  the  case  of  a  judgment  of  the  verdict  of  a  jury.1 

§  1248.  Commitment  of  "Witnesses  for  Contempt.  —  A  witness 
may  be  committed  for  refusing  to  answer  a  proper  question  con- 
cerning a  matter  over  which  the  court  has  jurisdiction,  and  if  com- 
mitted for  such  refusal,  he  is  not  entitled  to  be  released  upou 
habeas  corpus.3  A  writ  of  error  with  an  order  for  a  supersedeas 
or  certiorari  is  the  proper  remedy  for  an  excess  of  jurisdiction  in 
punishing  a  witness  as  for  contempt  in  refusing  to  answer.8 

1  In  re  Jordan,  (Dist.  Ct.)  49  F.  238.  For  powers  of  United  States  circuit 
courts  to  punish  for  contempt,  see  Ex  parte  Rowland,  104  U.  S.  604 ;  Ex  parte 
Young,  (Cir.  Ct.)  50  F.  526. 

9  Holman  v.  Mayor,  34  Tex.  668;  Ex  parte  Perkins,  18  Cal  60;  People  v. 
Hackley,  24  N.  Y.  75;  Ex  parte  McDonald,  (Cal.)  17  Pac.  Rep.  234;  Ex  parte 
Rowe,  7  Cal.  175;  State  v.  Sea  ton,  61  Iowa,  563;  People  v.  Kelly,  21  How. 
Pr.  (N.  Y.)  54 ;  People  v.  Sheriff,  7  Abb.  Pr.  (S.  Y.)  96;  8.  c.  29  Barb.  (N.  Y.) 
622;  State  v.  Towle,  42  N.  H.  540;  Ex  parte  Adams,  25  Miss.  883;  s.  c. 
59  Am.  Dec.  234;  compare  Ex  parte  Kearney,  7  Wheat.  (U.  S.)  39.  A  com- 
mitment which  states  that  the  party  committed  was  adjudged  guilty  of  a  con- 
tempt in  refusing  to  answer  questions  while  giving  his  deposition  as  a 
witness,  "  specially  and  plainly"  charges  a  contempt  under  the  act  of  Missouri, 
concerning  habeas  corpus,  although  it  does  not  in  terms  state  that  the  questions 
were  relevant,  or  it  was  decided  to  be  relevant.  Ex  parte  McKee,  18  Mo.  599. 
Before  grand  jury.  —  A  witness  may  be  committed  for  refusing  to  answer 
questions  before  a  grand  jury.  People  v.  Hackley,  24  N*.  Y.  75;  Ex  parte 
Smith,  117  111.  63;  Ex  parte  Harris,  (Utah)  5  West.  C.  Rep.  60;  s.  c.  5  Pac. 
R.  129.  But  a  witness  cannot  be  compelled  to  answer  an  impertinent  ques- 
tion, or  one  the  answer  to  which  would  be  irrelevant  or  immaterial  as  evi- 
dence; and  if  committed  for  refusing  to  answer  such  question  he  is  entitled 
to  release  upon  habeas  corpus.  Ex  parte  Zeehandellar,  71  Cal.  238;  Ex  parte 
Fisk,  113  U.  S.  713;  Ex  parte  Rowe,  7  Cal.  175;  People  v.  Cassels,  5  Hill, 
(N.  Y.)  164;  Holman  v.  Mayor,  34  Tex.  668.  That  a  court  may  imprison  a 
witness  for  refusing  to  testify  before  the  grand  jury  during  an  adjournment 
of  the  grand  jury  from  term  to  term,  see  Ex  parte  Harris,  4  Utah,  5;  5 
P.  129. 

•  In  re  Smith,  117  111.  63;  7  N.  £.  683.  But  it  was  held  that  one  sub- 
poenaed to  make  affidavit  before  a  justice  of  the  peace,  as  permitted  by  Iowa 
Code,  §§  3692,  3693,  is  not  in  contempt,  if  he  appears  and  refuses  to  answer  be- 
cause the  object  is  to  secure  information  on  which  to  bring  a  suit  thereafter, 
and  he  should  be  released  on  habeas  corpus.   Dudley  v.  McCord,  65  Iowa,  671. 
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D.  Otheb  Uses  of  the  Remedt. 

§  1249.    Summary    Conviotiona   before   Justices.  —  In   England 
since  1544,  and  subsequently  in  many  of  the  states  of  the  Union, 
jurisdiction  over  certain  minor  offences  has  been  conferred  upon 
justices  of  the  peace.  The  provisions  in  the  different  statutes  vary. 
In  most  of  the  states,  however,  the  accused  is  given  the  right  to 
demand  a  jury  trial,  and  the  justice  is  required  to  inform  him  of 
such  right  before  trial  is  entered  upon.     In  every  case  where  the 
trial  is  had  without  a  jury,  "  the  party  accused  is  acquitted  or  con- 
demned by  the  suffrage  of  such  person  only  as  the  statute  has  ap- 
pointed for  his  judge ; "  and  since  the  proceeding  is  summary  in 
its  nature,  the  conviction   is  termed  a  "  summary  conviction." 
Neither  under  the  Statute  31  Car.  II.,  nor  in  states  where  the  em- 
ployment of  the  writ  after  conviction  is  excepted  in  the  constitu- 
tional provision  on  the  subject  of  habeas  corpus,  can  persons  thus 
convicted  by  justices  be  discharged  for  mere  errors  and  irregu- 
larities whether  an  appeal  be  allowable  or  not.     But  in  states 
where  no  such  exception  is  found  either  in  the  constitution  or  in 
any  statute,  courts  or  judges  upon  whom  common  law  jurisdiction 
is  conferred  without  such  restriction  may  discharge  prisoners  held 
under  "  summary  conviction  "  the  record  of  which  is  erroneous 
and  defective  in  important  respects.     For  the  purpose  of  deter- 
mining the  right  of  the  petitioner  in  such  a  case  it  is  neces- 
sary that  the  court  or  judge  should  have  the  record  before  him, 
and  unless  special  statutory  provision  is  made  requiring  the  jus- 
tice to  send  or  bring  up  his  minutes  or  docket  entries  upon  de- 
mand, a  writ  of  certiorari  should  be  applied  for  in  connection  with 
the  habeas  corpus. 

§  1250.  Same  —  Essentials  of  Record  of  Conviotion.  —  The  rec- 
ord of  a  summary  conviction  being  presented  for  revision  on 
habeas  corpus,  it  is  subjected  to  strict  rules  of  construction. 
Since  the  power  to  convict  without  a  jury  is  in  derogation  of  the 
common  law,  the  record  of  conviction  must  clearly  show,  at  least 
prima  facie,  that  the  defendant  is  guilty,  or  he  will  be  discharged. 
An  English  author  has  thus  summarized  the  requisites  of  a  record 
forming  the  .basis  for  an  imprisonment  upon  a  summary  convic- 
tion. "  The  power  of  a  justice  of  the  peace  is  in  restraint  of  tho 
common  law,  and  in  abundance  of  instances  is  a  tacit  repeal  of 
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that  famous  clause  in  the  great  charter  that  a  man  should  be  tried 
by  his  equals,  which  also  was  the  common  law  of  the  land  long 
before  the  great  charter,  even  from  time  immemorial,  beyond  the 
date  of  histories  and  records.  Therefore,  generally,  nothing  shall 
be  presumed  in  favor  of  the  office  of  a  justice  of  the  peace,  but  the 
intendment  will  be  against  it.  Therefore,  where  a  special  power 
is  given  to  a  justice  of  the  peace  by  act  of  Parliament  to  convict 
an  offender  in  a  summary  manner,  without  a  trial  by  jury,  it  must 
appear  that  he  hath  strictly  pursued  that  power;  otherwise  the 
common  law  will  break  in  upon  him  and  level  all  his  proceedings. 
Therefore,  where  a  trial  by  jury  is  dispensed  withal,  yet  he  must 
proceed,  nevertheless,  according  to  the  course  of  the  common  law 
in  trials  by  juries,  and  consider  himself  only  as  constituted  in  the 
place  both  of  judge  and  jury.  Therefore  there  must  be  an  infor- 
mation or  charge  against  a  person,  then  he  must  be  summoned 
or  have  notice  of  such  charge,  and  have  an  opportunity  to  make 
his  defence,  and  the  evidence  against  him  must  be  such  as  the 
common  law  approves  of,  unless  the  statute  specially  directeth 
otherwise ;  then  if  the  person  is  found  guilty,  there  must  be  a  con- 
viction, judgment,  aud  execution,  all  according  to  the  course  of 
common  law,  directed  and  influenced  by  the  special  authority 
given  by  statute ;  and  in  the  conclusion  there  must  be  a  record  of 
the  whole  proceedings,  wherein  the  justice  must  set  forth  the  par- 
ticular manner  and  circumstance,  so  as  if  he  shall  be  called  to 
account  for  the  same  by  a  superior  court,  it  may  appear  that  he 
hath  conformed  to  the  law,  and  not  exceeded  the  bounds  pre- 
scribed to  his  jurisdiction."  l 

§  1251.  Less  Strictness  as  to  Warrant  of  Commitment.  —  The 
same  distinction  is  drawn  between  a  commitment  upon  summary 
conviction  and  the  conviction  itself,  as  in  other  cases  ;  and  mere 
defectiveness  in  the  commitment,  not  rendering  it  wholly  void  for 
its  purpose,  will  not  justify  a  discharge  of  the  prisoner,  unless  it 
can  be  shown  that  the  record  of  conviction  is  likewise  essentially 
defective.2 

§  1252.  Imprisonment  in  Civil  Cases. — Commitments  upon  judg- 
ments in  civil  cases  are  in  execution,  and  courts  will  not  set  them 
aside  except  for  fatal  defectiveness  apparent  upon  the  face  of  the 

1  Burn's  Justice,  409. 

2  See  King  v.  Rogers,  1  Dow.  &  Ryl.  156. 
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warrant  or  record  where  the  court  has  clearly  exceeded  or  lacked 
jurisdiction  in  committing  the  party.1  Accordingly  it  was  held 
under  a  statute  providing  that  a  person  arrested  on  a  civil  process 
shall  be  discharged  on  habeas  corpus  when  sucn  process  is  void 
for  defect  of  substance,  that  one  arrested  in  a  civil  action  will  not 
be  discharged  on  habeas  corpus -on  the  ground  that  the  affidavit  of 
arrest  merely  alleges,  in  the  language  of  the  statute,  that  defend- 
ant fraudulently  contracted  the  debt  sued  on,  without  alleging  the 
facts  tending  to  show  fraud ;  such  defect  in  the  affidavit  render- 
ing the  proceedings  voidable  only,  and  not  absolutely  void.2  On 
the  other  hand,  and  coming  within  the  rule  above  stated,  a  habeas 
corpus  was  held  the  proper  remedy,  in  New  Jersey,  for  the  relief 
of  a  person  who,  having  received  his  discharge  as  an  insolvent 
debtor,  was  arrested  on  an  execution  issued  on  a  judgment  recov- 
ered against  him  before  his  discharge,  and  while  he  was  applying 
for  the  benefit  of  the  act.8  So  where  a  debtor  who  has  been  im- 
prisoned grounds  his  claim  to  be  discharged  upon  certain  papers 
or  documents  prescribed  by  statute,  and  not  upon  matter  in  pais, 
upon  which  an  issue  to  a  jury  might  be  expected  to  arise,  he  may 
enforce  this  right  by  writ  of  habeas  corpus.4  And  where  a  mar- 
ried woman  is  illegally  imprisoned  under  a  ca.  *a.,  and  the  time 
for  an  appeal  and  within  which  application  might  have  been 
made  for  certiorari  has  elapsed,  she  may  be  released  on  habeas 
corpus.6 

1  People  v.  Seaton,  25  Hun,  (N.  Y.)  305 ;  Re  Whitehouse,  1  Low.  429.  See 
Minon  v.  Van  Nostrand,  Id.  458 ;  Ex  parte  Kellogg,  6  Vt.  509 ;  State  v.  Blun- 
dell,  39  N.  J.  L.  612.  See  State  v.  Bridges,  64  Ga.  146;  the  writ  will  not  lie 
to  discharge  a  party  who  is  being  imprisoned  under  a  ca.  sa.  upon  the  mere 
ground  that  he  was  not  sued  by  his  right  name.  Hammond  v.  People,  32  111. 
446.     See  Re  Horsley,  22  Vt.  363. 

*  Barton  v.  Sanders,  16  Or  51;  16  P.  921.  But  for  illegality  in  the  arrest 
the  proper  remedy  to  test  the  legality  of  the  arrest  is  habeas  corpus,  of  which  the 
defendant  may  avail  himself  before  pleading.     Miller  p.  Rosier,  31  Mich.  475. 

8  State  t>.  Ward,  8  N.  J.  L.  (3  Hals.)  120.  Habeas  corpus  was  allowed,  re- 
tnrnable  before  a  judge  on  the  circuit,  to  bring  up  a  prisoner  confined  on 
ca.  sa  in  order  to  surrender  him  in  discharge  of  bail.  Anonymous,  2.  N.  J.  L. 
(1  Pen.)  391. 

4  Ex  parte  Davis,  18  Vt.  401 .  A  debtor  committed  to  jail  by  order  of  an  in- 
solvent court,  a  refusal  to  submit  to  examination  or  to  surrender  his  books  to 
a  messenger,  it  not  appearing  that  an  assignee  or  messenger  had  been  legally 
appointed,  —  Held,  entitled  to  his  discharge  on  habeas  corpus.  Re  Brainerd, 
56  Vt.  495. 

1  Commonwealth  v.  County  Prison  Keeper,  14  Phila.  (Pa.)  396. 


CHAP.  XXXIII.]      GRANTING  AND  MAKING  FINAL   ORDER.  1033 

§  1253.  Same  —  Federal  Jurisdiction.  —  The  act  of  Congress  au- 
thorizing the  writ  of  habeas  corpus  to  be  issued  "  for  the  purpose 
of  inquiring  into  the  cause  of  commitment"  applies  as  well  to 
cases  of  commitment  under  civil  process  as  to  those  under  crim- 
inal.1 But  where  the  principal  is  confined  in  jail  under  the  mesne 
civil  process  of  a  state  court,  the  circuit  court  of  the  United  States 
has  no  authority  to  issue  habeas  corpus  to  bring  him  in  to  be  sur- 
rendered in  discharge  of  bail.2 

§  1254.  Detention  In  Military  Service  —  Minora.  —  A  minor  who 
has  enlisted  in  the  army  without  the  written  consent  of  his  parents 
or  guardians,  required  by  the  U.  S.  Rev.  St.  §  1117,  and  who  has 
deserted  soon  afterwards,  and  against  whom  no  charges  have  been 
preferred  for  any  military  offence,  and  who  has  been  arrested,  and 
is  confined  in  jail  under  the  order  of  an  army  officer  claiming  the 
right  to  return  him,  may  be  discharged  by  the  United  States  cir- 
cuit court  on  habeas  corpus.8  But  the  enlistment  of  a  minor 
above  the  age  of  eighteen  pursuant  to  the  Act  of  Congress  of  1814 
is  valid ;  and  the  recruit  cannot  be  discharged  therefrom  on 
habeas  corpus  on  the  ground  of  infancy.4  Nor  can  a  soldier  who 
is  under  arrest  and  in  confinement  for  a  violation  of  orders  pro- 
cure his  discharge  by  means  of  a  writ  of  habeas  corpus  on  the 
allegation  that  he  was  an  infant  at  the  time  of  enlistment.  Nor 
can  he  or  his  guardian  raise  that  question  before  the  civil  au- 
thorities while  he  is  in  custody  and  amenable  to  trial  before  a 
military  tribunal.6 

§  1255.  Same  —  Head  of  Family.  —  The  wife  of  a  recruit  depend- 
ent upon  him  for  support  may  prosecute  a  writ  of  habeas  corpus  to 
secure  his  discharge  from  the  army.6  But  it  has  been  held  that 
if  one  at  the  time  of  his  enlistment  denies  that  he  is  a  married 

1  Ex  parte  Randolph,  2  Brock.  447 ;  compare  Ex  parte  Wilson,  6  C ranch,  52. 

9  United  States  v.  French,  I  Gall.  1. 

9  United  States  v.  Hanchett,  18  Fed.  Rep.  26;  as  to  powers  of  Secretary  of 
War  herein  see  Re  McDonald,  1  Low.  100.  Apprentice.  —  Under  the  Act  of 
Congress  of  1812,  the  enlistment  in  the  army,  with  the  consent  of  his  master, 
of  an  apprentice  who  had  been  bound  by  the  managers  of  the  almshouse,  was 
valid,  although  the  master  had  covenanted  not  to  assign  the  indenture  without 
the  consent  of  the  managers,  which  consent  was  not  given  to  the  enlistment. 
Commonwealth  v.  Barker,  5  Binn.  (Pa.)  423. 

4  Phelan's  case,  0  Abb.  (N.  Y.)  Pr.  286.  To  the  contrary,  see  Dabbs'  case, 
12  Id.  113;  21  How.  Pr.  68. 

6  Matter  of  Graham,  8  Jones,  (N.  C.)  L.  416. 

6  Matter  of  Ferrens,  3  Ben.  442. 
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man,  and  enlists  as  a  single  man,  the  fact  that  he  has  a  wife  and 
child  does  not  entitle  him  to  be  discharged  on  habeas  corpus, 
although  it  is  provided  in  the  army  regulations  that  no  married 
man  shall  be  enlisted  without  special  authority  from  the  adjutant- 
general's  office.1 

§  1256.  Same  —  Conscript.  — JL  person  who  is  in  custody  of  an 
enrolling  officer  under  the  conscript  law,  and  claims  to  be  exempt 
from  military  service  either  by  reason  of  having  a  substitute  or 
upon  any  of  the  grounds  of  exemption  set  forth  in  the  exemption 
law,  is  not  entitled  to  the  benefit  of  the  writ  of  habeas  corpus 
until  he  has  failed  to  obtain  the  relief  to  which  he  is  entitled  by 
pursuing  the  regulations  on  the  subject  prescribed  by  act  of 
Congress  or  the  war  department.2 

§  1257.  Same  —  VaUandigham  Case.  —  Where,  upon  an  applica- 
tion for  habeas  corpus,  the  prisoner  appeared  during  a  time  of  war 
to  be  held  by  the  military  authorities  of  the  country  for  acts  of 
disloyalty,  it  was  held  that  the  writ  should  be  granted.8 

§  1258.  Detention  of  Immigrant  on  Shipboard.  —  The  refusal  of 
the  New  York  commissioners  of  immigration  to  permit  the  landing 
of  certain  persons  found  by  the  commissioners  to  be  paupers,  will 
not  be  interfered  with  by  the  courts  on  habeas  corpus.  Nor  is  the 
case  affected  by  the  fact  that  the  persons  have  been  permitted  to 
leave  the  ship ;  the  words  "  permitted  to  land "  are  to  be  con- 
strued liberally ;  that  is,  peyvnitted  to  enter  the  country.*  And 
under  the  act  of  Congress  prohibiting  the  importation  of  aliens 
under  contract  to  perform  labor,  which  directs  the  Secretary  of 
the  Treasury  not  to  permit  such  aliens  to  land,  the  fact  that  the 
refusal  of  a  permit  to  land  is  to  confine  the  immigrant  to  the 
ship  on  which  he  came  while  she  remains  in  port,  does  not  au- 
thorize him  to  be  released  under  habeas  corpus  when  it  clearly 
appears  that  he  is  within  the  purview  of  the  act.6 

§  1259.    Detention  of  Witnesses  in  Criminal  Cases.  —  In  several 

states  statutes  exist  for  the  detention  of  witnesses  in  jail  in  de- 
fault of  bail  in  criminal  cases  pending  the  trial.     Such  legislation, 

1  Ex  parte  Schmied,  1  Dill.  587. 

■  Mann  v.  Parke,  16  Gratt.  (Va.)  443. 

*  Ex  parte  VaUandigham,  Trial  of  VaUandigham,  259.  See  also  Ex  parte 
VaUandigham,  5  West  L.  Month,  37. 

4  People  v.  Hurlburt,  67  How.  (N.  Y.)  Pr.  356. 

*  In  re  Florio,  43  F.  114. 
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though  upheld  as  necessary  to  the  public  safety  and  welfare,  yet 
is  strictly  construed  ;  nor  will  such  a  statute  warrant  the  impris- 
onment of  a  witness  for  an  unreasonable  period.  Accordingly  it 
was  held  that  a  witness  who  had  been  detained  ninety  days  during 
several  continuances  of  a  cause,  for  which  no  satisfactory  account 
was  given,  was  entitled  to  be  discharged  on  habeas  corpus.1 

§  1260.  Habeas  Corpus  ad  Testificandum. — An  order  designated 
as  above  was  in  use  at  common  law.  Its  purpose  is  clearly  de- 
noted by  its  name.  A  similar  order  is  authorized  by  statute  to  be 
made  in  most  of  the  states,  but  is  often  limited  to  criminal  cases.2 
In  a  proper  case  it  is  so  far  a  matter  of  course  to  grant  the  appli- 
cation, and  the  method  for  obtaining  it  is  so  simple,  that  no  further 
notice  need  be  given  it.  This  form  of  the  writ  may  be  granted  in 
civil  cases  where  the  witness  whose  testimony  is  required  is  not 
actually  imprisoned;  for  instance,  where  children'  required  as 
witnesses  are  in  the  custody  of  one  of  the  parties  to  the 
action.8 

1  Article  1,  §  6,  Const.  Cal.     Ex  parte  Dressier,  87  Cal.  257;  7  P.  645. 

»  See  State  v.  Adair,  68  N.  C.  68. 

8  See  Koecker  v.  Koecker,  7  Phil.  (Pa.)  364,  where,  however,  the  court  held 
that  the  writ  of  habeas  corpus  ad  testificandum  having  been  im providently 
issued,  it  could  not  be  enforced ;  the  witnesses  not  having  been  sent  away  by 
the  father  to  avoid  service  of  a  subpoena,  and  being,  at  the  time  of  the  applica- 
tion, and  for  several  months  before,  in  another  state,  could  not  be  brought  in 
under  this  writ  without  their  consent. 
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§  1261.  No  Extradition  without  Treaty.  —  There  is  not  known  to 

international  law  any  right  of  extradition.  A  foreign  country 
cannot  claim  the  right  to  extradite  a  party  charged  with  an 
offence  against  its  laws  and  rendezvoused  in  the  United  States, 
except  by  virtue  of  treaty  stipulations  giving  the  right.  And  it 
necessarily  follows  that  extradition,  whether  to  or  from  the  United 
States,  can  be  legal  only  when  effected  for  one  of  the  causes  men- 
tioned in  the  treaty  between  the  two  nations  which  are  parties  to 
the  proposed  or  pending  proceedings  of  extradition.1  One  of  the 
earliest  expressions  upon  the  state  of  affairs  with  respect  to  fugi- 
tives from  justice  from  one  independent  and  distinct  sovereignty 
into  another,  where  no  treaty  stipulations  exist  between  them  hav- 
ing special  reference  to  the  powers  of  the  Federal  government,  is 
from  the  pen  of  Thomas  Jefferson.  The  governor  of  South 
Carolina,  in  1791,  having  made  a  request  that  the  President  of 
the  United  States  should  demand  of  the  governor  of  Florida 
certain  persons  charged  with  crime  in  South  Carolina,  Mr.  Jeffer- 
son, then  Secretary  of  State,  in  his  report  to  President  Washington 
said :  "  England  has  no  convention  with  any  nation  for  the  sur- 
render of  fugitives  from  justice,  and  their  laws  have  given  no 

1  Adriance  v.  Lagrave,  59  N.  Y.  110;  6  Opin.  Atty.-Gen.  85;  In  matter  of 
Lagrave,  45  How.  Pr.  (N.  Y.)  301;  s.  c,  14  Abb.  Pr.  n.  8.  (N.  Y.)  333. 
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power  to  their  executive  to  surrender  fugitives  of  any  description. 
They  are  accordingly  constantly  refused ;  and  hence  England  has 
been  the  asylum  of  the  Paolis,  the  La  Mottes,  the  Calonnis ;  in 
short,  of  the  most  atrocious  offenders,  as  well  as  the  most  inno- 
cent victims  who  have  been  able  to  get  there.     The  laws  of  the 
United  States,  like  those  of  England,  receive  every  fugitive ;  and 
no  authority  has  been  given  to  our  executives  to  deliver  them  up. 
If,  then,  the   United  States   could   not  deliver  up  to   General 
Quesnada  (governor  of  Florida)  a  fugitive  from  the  laws  of  his 
country,  we  cannot  claim  as  a  right  the  delivery  of  fugitives  from 
us,"    Two  years  thereafter  Mr.  Jefferson  answered  a  similar  ap- 
plication of  the  French  minister,  Mr.  Genet,  as  follows :   "  The 
laws  of  this  country  take  no  notice  of  crimes  committed  out  of 
their  jurisdiction.    The  most  atrocious  offender  coming  within 
their  pale  is  received  by  them  as  an  innocent  man,  and  they  have 
authorized  no  one  to  seize  and  deliver  him.     The  evil  of  protect- 
ing malefactors  of  every  dye  is  sensibly  felt  here,  as  in  other 
countries,  but  until  a  reformation  of  the  criminal  codes  of  most 
nations,  to  deliver  fugitives  from  them  would  be  to  become  their 
accomplices.     The  former  is  viewed  therefore  as  the  lesser  evil." 
After  the  expiration  of  the  treaty  of  1794,  between  this  country 
and  England,  a  case  arose  which  brought  up  the  same  question. 
In  March,  1825,  the  governor  of  Vermont  forwarded  to  Mr.  Clay, 
the  Secretary  of  State  of  the  United  States,  a  communication 
addressed  to  him  by  the  "  acting  governor  of  Canada,"  stating  that 
two  soldiers  of  a  British  regiment,  who  had  committed  a  robbery 
on  two  officers  of  the  regiment,  were  then  in  confinement  in  jail 
in  Burlington,  Vermont,  and  asked  that  the  offenders  should  be 
delivered  up  to  a  person  to  be  authorized  to  receive  them,  to  be 
brought  to  justice  in  the  province  of  Canada.     The  governor  of 
Vermont,  in  a  letter  to  the  Secretary  of  State,  expressed  his  readi- 
ness to  attend  to  any  directions  the  Secretary  of  State  of  the 
United  States  might  please  to  give  on  the  subject.     The  reply  of 
Mr.  Clay,  which  was  transmitted  by  Governor  Van  Ness  to  the 
acting  governor  of  Canada,  states :  "  I  am  instructed  by  the  Presi- 
dent to  express  his  regrets  to  your  Excellency  that  the  request  of 
the  acting  governor  of  Canada  cannot  be  complied  with  under 
any  authority  now  vested  in  the  executive  government  of  the 
United  States,  the  stipulation  between  this  and  the  British  Gov- 
ernment for  the  mutual  delivery  of  fugitives  from  justice  being 
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no  longer  in  force,  and  the  renewal  of  it  by  treaty  being  at  this 
time  a  subject  of  negotiation  between  the  two  governments."  * 

§  1262.  Early  Cases  under  Treaties  —  Conflict  between  Executtre 
and  Judicial  Departments. — Whether  the  duty  of  surrendering 
fugitives  from  justice  under  international  treaties,  there  being  no 
legislation  on  the  subject,  pertained  exclusively  to  the  executive, 
or  whether  resort  should  be  had  to  the  judiciary  department  to 
determine  whether  a  given  case  of  an  alleged  fugitive  came  within 
the  treaty  stipulations,  or  whether  there  was  any  power  of  inter- 
ference at  all  on  the  part  of  the  judiciary,  or  granting  its  power, 
how  and  by  whom  the  same  could  be  invoked,  were  during  the 
early  period  of  our  government  unsettled  questions  giving  rise  to 
considerable  discussion.  The  delivery  of  Thomas  Nash  to  the 
English  consul  by  the  district  judge  of  South  Carolina  upon  the 
request  of  the  President  was  the  starting-point  of  a  controversy 
in  which  the  best  legal  talent  of  the  nation  was  arrayed  upon  the 
one  side  or  the  other —  Pinckney  of  South  Carolina,  Madison,  and 
Marshall  of  Virginia,  and  others  taking  part.2  In  the  succeeding 
Congress,  1800,  the  matter  came  up  in  the  form  of  resolutions  of 
censure.  Mr.  Marshall,  being  a  member  of  the  House  of  Repre- 
sentatives, defended  the  administration  in  an  argument  seldom  if 
ever  surpassed,  in  which  he  maintained  the  views  previously  ex- 
pressed by  him.  The  course  of  the  administration  was  sustained 
by  a  decisive  vote  ;  but  it  was  conceded  in  the  debate,  and  espe- 
cially by  Chief-Justice  Marshall,  that  if  the  President  should  cause 
to  be  arrested,  under  the  treaty,  an  individual  who  was  so  circum- 
stanced as  not  to  be  properly  the  object  of  such  an  arrest,  he  might 
bring  the  question  of  the  legality  of  his  arrest  before  a  judge  by  a 
writ  of  habeas  corpus.  The  question  whether  the  President  had 
power  to  surrender  a  fugitive  under  a  treaty  in  the  absence  of  an 
act  of  Congress  again  arose,  and  was  decided  adversely  to  the 
right  in  1847  in  the  circuit  court  for  the  district  of  New  York,  in 
a  case  growing  out  of  the  demand  of  the  French  Government  for 
a  fugitive  under  the  treaty  with  France  of  1843.8    But  these  once 

1  See  United  States  v.  Davis,  2  Sunm.  482,  opinion  by  Justice  Story.  See 
also  Com.  v.  Deacon,  10  S.  &  R.  125;  He  Jose  Ferreira,  2  Brock  R.  493 ;  1  Biah. 
Crim.  L.  (4th  ed.)  §  103. 

3  See  United  States  v.  Nash,  Bee's  Adm.  Rep.  266. 

8  In  re  Metzger,  1  Park.  Cr.  R.  108.  In  this  case  Edmonds,  circuit  judge, 
held  that  "  the  provisions  in  the  treaty  with  France,  to  be  executed  in  futuro, 
were  in  the  nature  of  a  contract)  and  did  not  become  a  rule  for  the  courts  until 
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important  questions  were  soon  after  the  last-mentioned  decision 
happily  set  at  rest  by  Act  of  Congress  of  1848.1  And  thus,  "  at 
length,  all  the  powers  of  the  government,  legislative,  judicial,  and 
executive,  are  brought  into  harmonious  co-operation,  each  perform- 
ing its  appropriate  office,  and  all  contributing  to  the  same  end,  the 
double  duty  of  preserving  public  faith  and  at  the  same  time  pro- 
tecting private  liberty."  a 

§  1263.  Right  to  the  'Writ  of  Party  kidnapped.  —  A  prisoner  kid- 
napped in  a  foreign  country  with  which  the  United  States  has  an 
extradition  treaty  was  brought  to  the  United  States  and  com- 
mitted by  a  state  court  having  jurisdiction  of  the  crime  charged 
against  him.  Nevertheless,  it  was  held  that  a  writ  of  habeas 
corpus  should  not  issue  from  a  circuit  court,  as  the  court  was  not 
satisfied  that  he  ought  to  be  discharged  from  custody,  and  he 
could  set  up  the  protection  of  the  treaty  against  the  indictments, 
or  in  case  of  judgments  upon  them  apply  to  the  Supreme  Court.8 

§  1264.    How    Extradition    Proceedings    instituted.  —  Although 

extradition  proceedings  are  usually  initiated  by  the  issuance  of 
a  mandate  by  the  President,  yet  this  is  not  absolutely  necessary, 
and  the  proceedings  may  be  instituted  directly  before  the  judicial 
tribunal,  any  foreign  government  having  the  right  by  the  comity 
of  nations,  even  where  no  treaty  provisions  exist,  to  make  appli- 
cation in  the  first  instance  to  the  courts  for  the  arrest  of  a  fugitive 
from  justice.4  But  such  proceeding  does  not  deprive  the  President 
of  his  executive  power  and  discretion  in  the  matter,  and  he  may 
refuse  to  deliver  the  party  accused,  even  after  a  judicial  ascertain- 
ment of  the  facts  have  been  certified  to  the  Secretary  of  State,  or 
his  discharge  on  habeas  corpus  has  been  refused  by  the  courts.5 

legislative  action  was  had  upon  the  subject.  That  the  stipulation  in  that 
treaty  providing  for  the  surrender  of  fugitives  from  justice,  could  not  be  exe- 
cuted by  the  President  of  the  United  States  without  an  act  of  Congress,  and 
that  no  person  could  be  surrendered  under  that  treaty  who  is  merely  charged 
with  crime  before  a  committing  magistrate." 

i  9  St.  at  L.  302. 

1  Hurd,  **  Habeas  Corpus,"  p.  592. 

•  Ex  parte  Ker,  18  Fed.  Rep.  167;  17  Cent.  L.  J.  368. 

«  In  re  Kaine,  14  How.  (N.  Y.)  103;  s.  c.  10  N.  Y.  Leg.  Obs.  257 ;  In  re 
McDonnell,  11  Blatchf.  (U.  S.)  79;  In  re  Kelley,  9  Am.  L.  Rev.  167;  In  re 
Farei,  7  Blatchf.  (U.  S.)  34;  In  re  Thomas,  12  Blatchf.  (U.  8.)  370;  In  re 
Heinrich,  5  Blatchf.  (U.  S.)  414;  In  re  Calder,  6  Opin.  Atty.-Gen.  91 ;  Ex  parte 
Ross,  2  Bond,  (U.  S.)  252. 

•  In  re  Stupp,  12  Blatchf.  (U.  S.)  501;  s.  c.  11  Blatchf.  (U.  S.)  124;  14 
Opin.  Atty.-Gen.  281. 
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Nor,  on  the  other  hand,  is  the  President's  warrant  of  extradition 
final  and  conclusive ;  the  prisoner  may  still  resort  to  habeas 
corpus,  so  long  as  he  remains  within  the  jurisdiction  of  the  United 
States,  and  upon  such  application  and  hearing  the  Federal  courts 
will  look  behind  the  warrant  of  extradition  to  see  whether  it 
issued  in  a  proper  case,  and  will  inquire  into  the  jurisdiction  of 
the  magistrate  issuing  the  warrant  of  arrest.1 

II.  Interstate. 


§  1265.  Constitutional  Provision — Mutual 
Duties  of  States. 

1266.  Act  of  Congress,  1793. 

1267.  Duty  of  Executives  under  the  Act; 

Sufficiency  of  Requisition. 

1268.  Jurisdiction   concurrent   in   State 

and  Federal  Courts. 

1269.  Meaning  of  Crime  in  Constitution. 

1270.  Meaning  of  Fugitive. 

1271.  Arrest  previous  to  Demand. 

1272.  Tests  of  Validity  of  Proceedings 

for  Extradition. 

1273.  Requisites  of  Arrest  upon  State 

Warrant  prior  to  Steps  to  extra- 
dite. 


§  1274.  Extent  of  Inquiry  on  Habeas  Cor- 
pus. 

1275.  Same  —  How  far  Governor's  War- 

rant conclusive. 

1276.  Same —  Sufficiency  of  Indictment. 

1277.  Revision  of  Federal  Courts  of  De- 

cision of  Commissioners. 

1278.  Disclosure  of   Executive  Secrets 

cannot  be  required. 

1279.  Extent  of  Power  to  hold  and  try 

after  Extradition. 

1280.  Rule  enforced  in  Federal  Courts 

— Cannot  be   evaded  through 
Fraud. 


§  1265.  Constitutional  Provision  —  Mutual  Duties  of  States.  — 
The  Constitution  provides  that  "  a  person  charged  in  any  state 
with  treason,  felony,  or,  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  state  having  jurisdiction  of  the  crime."  2  The 
states  being  distinct  and  independent  sovereignties,  there  would 
be  no  obligation  of  greater  force  than  that  growing  out  of  comity 
between  nations  to  deliver  fugitives  from  justice  without  such 
provision  in  the  Federal  Constitution,  in  the  absence  of  statutes 
voluntarily  enacted  by  them  each  respectively  on  the  subject 
There  was  the  same  provision  in  the  Articles  of  Confederation 
prior  to  the  Constitution,  except  that  in  the  latter  the  word  "crime," 


1  In  re  Kaine,  3  Blatchf.  (U.  S.)  1;  In  re  McDonnell,  11  Blatchf.  (U.  S.) 
170;  British  Prisoners,  1  Woodb.  &  M.  (U.  S.)  66;  Milburn'a  Case,  9  Pet 
(U.  S.)  704;  Matter  of  Metzger,  1  Barb.  (N.  Y.)  248.  For  valuable  sugges- 
tions on  proper  procedure,  see  Re  Heinrich,  5  Blatchf.  414. 

*  Art.  4,  §  2. 
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on  the  suggestion  of  Mr.  Madison,  was  substituted  for  "  high  mis- 
demeanor," the  reason  for  the  substitution  being  that  it  was  doubt- 
ful whether  the  words  "  high  misdemeanor  "  had  not  a  technical 
and  limited  meaning.  Before  the  Revolution  the  obligation  of 
each  colony  to  surrender  fugitives  from  others  was  generally  rec- 
ognized. A  criminal  who  fled  from  one  colony  found  no  protec- 
tion in  another.  He  was  arrested  wherever  found,  and  sent  for 
trial  to  the  place  where  the  offence  was  committed.1 

§  1266.  Act  of  Congress,  1793.  —  Doubts  arose  soon  after  the 
adoption  of  the  Constitution  whether  its  provisions  were  self- 
enforcing  and  were  obligatory  upon  the  states  in  the  absence  of 
legislation  by  Congress,  in  consequence  of  which  the  attention  of 
Congress  was  called  to  the  matter  by  President  Washington  and 
an  act  passed  in  1793  fully  covering  the  subject.2  No  doubt  has 
ever  been  raised  as  to  the  constitutionality  of  this  act. 

§  1267.    Duty  of  Executives  under  the  Aot  —  Sufficiency  of  Requi- 
sition. —  The  Act  of  Congress  of  1793  provides  that  the  executive 
of  the  state  or  territory  demanding  any  person  or  fugitive  shall, 
upon  making  demand  upon  the  executive  of  the  state  or  territory 
into  which  such  person  has  fled,  "  produce  a  copy  of  an  indict- 
ment found  or  an  affidavit  made  before  a  magistrate  of  any  state 
or  territory  as  aforesaid,  charging  the  person  so  demanded  with 
having  committed  treason,  felony,  or  other  crime,  certified  as 
authentic  by  the  governor  or  chief  magistrate  of  the  state  or  ter- 
ritory from  whence  the  prisoner  so  charged  fled."    The  object  of 
this  provision  of  the  law  is  to  enable  the  executive  upon  whom 
the  demand  is  made,  to  determine  whether  there  is  probable  cause 
for  believing  that  a  crime  has  been  committed.     The  affidavit, 
therefore,  when  that  form  of  evidence  is  adopted,  must  be  at  least 
so  explicit  and  certain  that  if  it  were  laid  before  a  magistrate 
it  would  justify  him  in  committing  the  accused  to  answer  the 
charge.8 

§  1268.  Jurisdiction  Concurrent  in  State  and  Federal  Courts.  — 
Neither  the  Judiciary  Act  of  1789  nor  any  of  the  supplementary 
acts  or  amendments  thereto  have  made  the  jurisdiction  of  the 
Federal  courts  exclusive  in  extradition  and  habeas  corpus  thereon. 

1  Com.  v.  Deacon,  10  S.  &  R.  129. 
1  1  Q.  8.  St.  at  L.  302;  R.  8.  U.  S.  p.  1027. 

1  Matter  of  Hay  ward,  1  Sandf.  701;  Matter  of  Fetter,  8  Zab.  (N.  J.)  811; 
Ex  part*  Smith,  3  McLean,  121. 
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Consequently,  the  jurisdiction  of  state  and  Federal  courts  in  such 
cases  is  concurrent,  whether  the  petitioner  he  held  as  a  fugitive 
from  one  of  the  states  into  another,  or  from  a  foreign  country.1 
And  this  is  as  it  should  be,  because  every  person  domiciled  in 
the  country,  whether  temporarily  or  permanently,  is,  so  long  as  he, 
remains,  a  denizen  not  only  of  the  United  States,  but  of  some 
particular  state,  and  as  much  entitled  to  the  protection  afforded  by 
the  laws  of  the  one  as  of  the  other,  and  to  the  remedies  provided 
for  regaining  his  freedom  when  deprived  of  it  But  the  question 
being  one  pertaining  to  constitutional  right  under  the  Federal 
Constitution,  the  Federal  courts  are  not  concluded  by  the  judg- 
ment of  a  state  court  in  extradition  proceedings.2  And  the  rule 
of  concurrent  jurisdiction  is  subject  to  the  important  qualification 
that  when  the  President  of  the  United  States  has  issued  his  war* 
rant  in  extradition  in  the  first  instance,  or  when  the  alleged  fugi- 
tive is  in  custody  of  a  Federal  officer,  the  state  courts  are  ousted 
of  jurisdiction  by  the  principle  established  by  the  decisions  in  the 
Booth  cases,  the  Farrand  case,  the  Tarble  case,  and  the  case  of 
Robb  v.  Connolly  heretofore  discussed.8  In  the  last  of  these 
cases  the  Supreme  Court  expressly  decided  that  Congress  has  not 
undertaken  to  invest  the  judicial  tribunals  of  the  United  States 
with  exclusive  jurisdiction  of  issuing  writs  of  habeas  corpus  in 
proceedings  for  the  arrest  of  fugitives  from  justice,  and  their 
delivery  to  the  authorities  of  the  state  in  which  they  stand  charged 
with  crime.4  The  rule  is  that  the  court  first  acquiring  jurisdic- 
tion will  be  allowed  to  retain  it  and  render  its  final  decision.  But 
it  is  not  necessary  in  order  to  confer  jurisdiction  upon  a  Federal 
court  or  judge  that  the  alleged  fugitive  shall  be  in  the  custody  of 
a  Federal  officer,  or  have  been  apprehended  upon  the  President's 
warrant  or  Federal  process.  No  matter  by  whose  or  by  what 
authority  held,  a  person  arrested  under  a  warrant  of  extradition 

1  Ex  jxtrt*  Brown,  28  Fed.  Rap.  653;  U.  S.  v.  MeClay,  4  Cent.  L.  J.  255; 
In  re  Robb,  64  Cal.  431 ;  In  matter  of  Leary,  10  Ben.  (U.  S.)  197;  s.  c.  6  Abb. 
(N.  Y.)  N.  Cas.  43;  Robb  v.  Connolly,  11  U.  S.  624:  reversing  same  case,  sub. 
nom. ;  In  re  Jackson,  12  Am.  L.  Rev.  602;  In  re  Roberts,  24  Fed.  Rep.  132; 
Ppople  v.  Fiske,  45  How.  Pr.  (N.  Y)  294;  In  matter  of  Titus,  8  Ben.  (U.  S.) 
411 ;  Ex  parte  McKean,  3  Hughes,  (U.  S  )  23;  Ex  parte  Smith,  3  McLean, 
(U.  S)  121. 

8  In  re  Roberts,  24  Fed.  Rep.  132. 

'  Supra,  §  1168.    See  also  People  v.  Fiske,  45  Barb.  (N.  Y  )  Pr.  294. 

4  Robb  v.  Connolly,  111  U.  S.  624,  overruling  Re  Robb,  19  Fed.  Rep.  26. 
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from  one  state  to  another  "  is  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,"  and  the  national  courts  have 
jurisdiction,  concurrently  with  state  courts,  to  inquire  by  habeas 
corpus  into  and  determine  the  legality  of  the  same.1  And  a 
person  arrested  in  a  suit  for  malicious  prosecution,  founded  upou 
his  acts  done  in  performance  of  a  duty  of  presenting  a  requisition 
and  obtaining  extradition  of  a  fugitive  from  justice  of  one  state 
found  within  another,  is  entitled  to  be  discharged  on  a  habeas 
corpus  issued  from  a  United  States  district  court,  if  it  appears 
that  the  acts  done  were  called  for  by  his  commission  and  the 
requisition.  The  governors  of  states  and  their  agents,  in  acting 
in  cases  of  interstate  extradition,  proceed  under  authority  of  acts 
of  Congress,  and  those  acts  are  a  justification  of  whatever  is  done 
within  their  authority.2  But  the  writ  will  not  be  issued  by  a 
Federal  judge  to  take  from  the  custody  of  a  sheriff  a  prisoner  held 
under  a  warrant  of  a  state  court  of  competent  jurisdiction,  for 
the  purpose  of  inquiring  preliminarily  as  to  whether  such  prisoner 
shall  be  delivered  up  in  pursuance  of  a  requisition  from  the 
governor  of  another  state.3  The  Federal  jurisdiction  on  habeas 
corpus  in  extradition  matters  is  vested  in  the  circuit  and  district 
courts,  the  Supreme  Court  having  no  jurisdiction.4 

§  1269.  Meaning  of  Crime  in  Constitution.  —  Differences  of  opin- 
ion as  to  the  proper  construction  of  the  term  "  crime  "  as  used  in 
the  Constitution  have  occurred  from  time  to  time.  But  it  may 
now  be  considered  the  settled  doctrine  that  that  is  a  crime  which 
the  laws  of  the  state  claiming  an  alleged  fugitive  have  made  a 
crime  regardless  of  the  character  of  the  act  at  common  law.  In 
this  sense  courts  and  executives  have  come  to  uniformly  accept  it 
and  act  upon  it.  "  The  states  are  sovereign  and  independent, 
having  entire  control  over  their  municipal  legislation,  and  may 

1  Re  Doo  Woon,  18  Fed.  Rep.  898;  Ex  parte  Smith,  3  McLean,  121 ;  Ex 
parte  Morgan,  20  Fed.  Rep.  298;  Matter  of  Kaine,  10  N.  Y.  Leg.  Obs.  257. 
And  see  8.  c.  14  How.  103;  also,  1  Opin.  Atty.-Gen.  55. 

*  Petition  of  Titos,  8  Ben.  411.  See  also  United  States  v.  McClay,  23  Int. 
Rev.  Rec.  80. 

•  Re  Hoyle,  1  O.  L.  Ma*.  472. 

«  Ex  parte  Van  Aernam,  3  Blatchf.  (U.  S.)  160;  In  re  Fares,  7  Blatchf. 
(U.  S.)  34 ;  a.  c.  7  Blatchf.  (U.  S.)  345 ;  In  re  Heinrich,  5  Blatchf.  (U.  S  )  414 ; 
In  re  McDonnell,  11  Blatchf.  (U.  S.)  79;  11  Blatchf.  (U.  S.)  170;  Ex  parte 
Kaine,  3  Blatchf.  (U.  S.)  1 ;  Ex  parte  Van  Hoven,  4  Dill.  (U.  6.)  411;  s.  c.  4 
Dill  (U.  S.)  415;  Matter  of  Metzger,  5  How.  (U.  S.)  176;  Ex  parte  Kaine,  14 
How.  (U.  S.)  103. 
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declare  any  act  a  crime  which  they  deem  detrimental  to  the 
public  interest,  except  only  in  those  cases  which  are  excluded 
from  their  cognizance  by  the  national  Constitution.  To  charge  a 
person  with  committing  an  act  declared  by  the  laws  of  the  state 
where  committed  to  be  criminal  is  certainly  to  charge  him  with 
*  crime.' " l 

§  1270.  Meaning  of  Fugitive.— Controversies  have  also  frequently 
arisen  upon  the  definition  of  the  word  "fugitive."  It  is  plain 
that  there  cannot  be  a  fugitive  without  a  fleeing,  and  of  the  flight 
the  governor  of  the  state  demanding  as  well  as  of  the  state  upon 
whom  the  demand  is  made  should  be  satisfied.2  On  the  other 
hand,  "  if  a  man  within  a  state  secretly  commits  a  crime  and 
suddenly  departs,  the  crime  not  being  discovered  till  months  after 
his  departure,  though  he  may  have  left  for  purposes  other  than 
fleeing  from  justice  of  the  state  against  which  he  offended,  yet 
he  surely  might  be  treated  and  proceeded  against  as  a  fugitive 
from  justice.  The  consciousness  of  his  having  committed  the 
crime,  of  his  being  amenable  to  the  laws  of  the  state  against 
which  he  offended,  might  and  would  probably  be  regarded  as  the 
motive  for  going  out  of  its  limits,  and  form  a  legitimate  basis  for 
an  executive  requisition  and  surrender."  8 

1  Hurd,  "  Habeas  Corpus,"  p.  603.  In  re  Hayward,  1  Am.  L.  J.  (n.  b.)  271, 
the  court  said:  "  It  is  immaterial  to  consider  what  is  the  nature  of  the  offence 
charged  against  the  prisoner,  for  we  have  only  to  consider  whether  it  be  a  crime 
according  to  the  law  of  the  state  from  which  the  party  is  alleged  to  have  been 
a  fugitive/'  See  also  Opinion  Supreme  Court  of  Maine  to  Governor,  6  Am. 
Jur.  226 ;  Re  Fetter,  3  Zab.  311 ;  In  re  Greenough,  31  Vt.  279.  In  the  last  case 
the  court  say:  "  This  provision  in  the  Constitution  and  laws  of  Congress  has 
received  a  practically  uniform  construction  from  Maine  to  Georgia,  from  an 
early  day  in  our  judicial  history,  if  indeed  it  can  be  said  to  admit  of  construc- 
tion. It  has  also  been  the  subject  matter  of  repeated  judicial  determination, 
and  he  must,  I  think,  be  a  bold  man,  who  at  the  present  day  is  ready  to  hold 
that  the  subject-matter  of  the  complaint  against  Greenough  is  not  within  the 
Constitution  and  laws  of  Congress.  The  language  is  broad,  and  the  crime 
charged  is  within  the  latter,  and  I  apprehend  equally  within  the  reason  and 
spirit  of  the  provision.  It  is  quite  possible  that  the  general  term,  *  or  other 
crime,'  in  the  Constitution  should  be  limited  by  the  words  which  precede  it  so 
as  to  include  only  crimes  of  a  similar  genus  to  those  which  may  be  denominated 
felonies;  and  no  one  can  fail  to  see  that  the  obtaining  of  goods  by  false  pre- 
tences is  a  crime  nearly  allied  to  theft,  and  can  hardly  be  regarded  as  less 
base." 

*  See  Opinion  of  the  Maine  Supreme  Court  to  Governor  Fairchiid,  6  Am. 
Jur.  226. 

1  In  re  Adams,  7  Law  R.  (N.  Y.  Super.  Ct)  386. 
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§  1271 .    Arrest  previous   to    Demand.  —  It  is  not  necessary  in 
order  to  arrest  a  fugitive  that  a  requisition  should  be  produced 
from  the  governor  at  the  time  of  the  arrest.    If  the  oath  on  which 
the  warrant  issues  is  sufficient  to  raise  a  good  reason  for  believing 
that  a  crime  has  been  committed  in  a  sister  state,  it  is  the  duty 
of  the  magistrate  to  commit  the  accused  until  time  be  given  to 
take  the   legal   steps   for  demanding  a  surrender.1    A   person 
charged  with  committing  a  felony  in  one  state  may  be  detained  in 
another  on  the  principle  of  comity  "  under  the  law  of  nations  and 
the  common  law  of  this  land,"  to  afford  the  former  an  opportunity 
to  demand  the  accused.2    Where,  however,  a  prisoner  had  been 
committed  upon  warrants  from  a  justice  of  the  peace  in  New 
York  for  offences  alleged  to  have  been  committed  in  Kentucky, 
and  sufficient  time  had  elapsed  for  the  complainant  to  have  pro- 
cured a  demand  for  the  prisoner  from  the  executive  of  that  state, 
he  was  discharged  by  the  court  upon  his  writ  of  habeas  corpus.8 

§  1272.  Tests  of  Validity  of  Proceedings  for  Extradition.  —  It  is 
not  necessary  for  the  governor  who  issues  a  requisition  for  a 
fugitive  from  justice  to  certify  that  the  information  and  other 
papers  accompanying  the  requisition  are  genuine  ;  it  is  sufficient 
to  certify  that  they  are  duly  authenticated.4  But  where  the 
papers  on  which  a  warrant  of  arrest  was  issued  in  extradition 

1  Vaux's,  6  Cas.  32;  Lewis,  Cr.  L.  260. 

*  State  v.  Loper,  2  Ga.  Dec.  33;  R.  M.  Charlt.  228.  In  the  case  of  State  v. 
Buzine,  4  Uarr.  (Del.)  575,  in  which  the  prisoner  had  been  arrested  for  a  crime 
committed  in  Pennsylvania,  and  brought  before  the  court  on  writ  of  habeas 
corpus.     Booth,  Ch.  J.,  speaking  with  reference  to  the  constitutional  provision 
and  the  Act  of  Congress  of  1793,  said;  "  To  enable  the  executive  to  perform 
his  duty,  it  is  necessary  that  magistrates  should  have  the  power  to  arrest  and 
commit  the  fugitive  be/ore  as  well  as  after  a  demand  has  been  made.     The 
exercise  of  the  power  is  essential  to  carry  into  effect  the  provision  of  the  Con- 
stitution ;  otherwise  an  immunity  may  be  offered  to  the  most  atrocious  crimi- 
nals.    If  a  felon  notoriously  guilty  of  murder  can,  by  escaping  into  another 
state,  set  the  law  at  defiance  until  a  demand  is  regularly  made  on  the  execu- 
tive and  a  warrant  is  issued  for  his  arrest,  the  object  of  the  Constitution  may 
be  defeated  and  the  Act  of  Congress  rendered  nugatory.    By  the  time  a  requi- 
sition is  obtained  and  a  warrant  granted  in  due  form,  the  offender  may  fly  to 
another  state,  where  he  again  finds  a  sanctuary  until  the  same  formalities  are 
repeated.     He  may  thus  escape  from  state  to  state  exempted  by  his  own  vigi- 
lance or  that  of  his  friends  from  arrest  and  punishment."     See  also  Ex  parte 
Thornton,  9  Tex.  635;  Matter  of  Fetter,  3  Zab.  (N.  J.)  311. 

•  People  v.  Goodhue,  2  Johns.  (N.  Y.)  Ch.  198. 

4  Hackney  v.  Welsh,  107  Ind.  253;  8  N.  E.  141.   See  also  Matter  of  Briscoe, 
61  How.  (N.  Y.)  Pr.  422. 
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proceedings  are  not  set  out,  the  court  on  habeas  corpus  will  con- 
sider the  warrant  alone  in  determining  its  validity.1  While  it 
would  not  be  proper  for  the  Federal  judiciary  to  interfere  with 
the  inquiry  on  an  application  for  interstate  extradition,  while  still 
pending  before  the  governor,  yet  after  it  has  terminated  and  he 
has  taken  final  action  by  committing  the  accused  for  extradition, 
a  court  of  the  United  States  may  on  habeas  corpus  revise  the  pro- 
ceedings so  far  as  to  discharge  the  accused  of  it,  if  it  is  evident 
that  the  acts  of  Congress  regulating  them  have  not  been  obeyed.2 
The  governor's  warrant  should  be  under  the  seal  of  the  state.  A 
warrant  upon  which  an  impression  of  the  seal  of  the  state  was 
not  discoverable  was  held  void  and  the  prisoner  was  discharged.8 

§  1273.    Requisite*  of  Arrest  upon  State  Warrant  prior  to  steps 

to  Ejrtradite.  —  Some  of  the  states  have  provided  by  statute  that 
fugitives  from  other  states  may  be  arrested  on  warrants  issued  by 
justices  of  the  peace  without  awaiting  the  action  of  the  executives 
of  the  states.  The  constitutionality  of  such  statutes  is  not  very 
clear.  They  can  only  be  upheld  as  coming  within  the  flexible  and 
convenient  term,  "  police  power."  It  is  too  evident  a  proposition, 
however,  to  need  argument  in  its  support,  that  parties  so  arrested 
cannot  be  held  longer  than  is  necessary  to  enable  the  executives 
of  the  states  concerned  reasonable  opportunity  to  act  after  due 
notice.  The  validity  of  such  laws  was  recognized  in  a  case  where 
the  United  States  Supreme  Court  say  :  "  If  Congress  have  a  con- 
stitutional power  to  regulate  a  particular  subject,  and  they  do 
actually  regulate  it  in  a  given  manner,  and  in  a  certain  form,  it 
cannot  be  that  the  state  legislatures  have  a  right  to  interfere, 
and,  as  it  were,  by  way  of  compliment  to  the  legislation  of  Con- 
gress, to  prescribe  additional  regulations,  and  what  they  may  deem 
auxiliary  provisions  for  the  same  purpose.  In  such  a  case,  the 
legislation  of  Congress,  in  what  it  does  prescribe,  manifestly  in- 
dicates that  it  does  not  intend  that  there  shall  be  any  further 
legislation  to  act  upon  the  subject-matter.  Its  silence  as  to  what 
it  does  not  do  is  as  expressive  of  what  its  intention  is  as  the 
direct  provisions  made  by  it."4    But  in  some  cases  the  courts 

1  In  re  Scrofford,  12  X.  Y.  S.  943;  59  Hun,  820.    See  Ex  parte  Watson, 
2  Cal.  59. 

•  Ex  parte  McKean,  8  Hughes,  23. 

•  Vallad  v.  Sheriff,  etc.,  2  Mo.  26. 

4  Prigg  r.  Commonwealth,  16  Pet.  608. 
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have  upon  authority  of  the  principles  of  the  common  law,  and 
without  legislation,  sanctioned  arrests  of  fugitives  before  an  exec* 
utive  demand  was  made,  and  their  detention  until  notice  could 
be  given  to  the  proper  authority  and  their  surrender  regularly 
demanded.1  But  a  United  States  court  may,  upon  a  writ  of 
habeas  corpus,  inquire  into  the  validity  of  the  mittimus  and  dis- 
charge one  arrested  and  committed  for  trial  by  a  state  committing 
magistrate,  who  is  charged  with  an  offence  committed  in  another 
state,  unless  (1)  there  be  a  charge  of  crime  against  the  prisoner 
in  the  state  from  which  he  is  alleged  to  be  fugitive ;  (2)  there 
be  a  demand  by  the  governor  of  that  state  for  his  arrest  and  de- 
tention ;  (3)  there  be  an  indictment  found  in  the  state  from  which 
the  prisoner  has  fled,  or  an  affidavit  made  and  certified  by  the 
governor  of  that  state  ;  and  (4)  the  prisoner  should  have  been  in 
the  state  where  the  crime  was  committed  and  have  fled  from  it.a 

§  1274.  jBattent  of  Inquiry  on  Habeas  Corpus.  —  The  right  of  a 
fugitive  from  justice  in  custody  to  invoke  the  judgment  of  the  courts 
upon  the  legality  of  executive  proceedings  looking  to  his  extradi- 
tion is  absolute  in  both  state  and  Federal  systems.8  But  where, 
from  the  return  to  a  writ  of  habeas  corpus  on  behalf  of  a  prisoner 
held  under  requisition  proceedings,  it  appears  that  the  proceed- 

1  £f</rra,§1271.  In  Dow's  Case,  18  Pa.  67,  Chief  Justice  Gibson,  deliver* 
ing  the  opinion,  said:  "  The  constitutional  provision  was  not  devised  for  the 
benefit  of  the  fugitive.  It  was  intended  to  obviate  the  principle  that  one  gov- 
ernment may  not  execute  the  criminal  laws  of  another.  The  practice  has  been 
to  arrest  in  hot  pursuit  a  fugitive  from  justice  wherever  found ;  and  were  not 
the  violation  of  territory  consequent  on  it  tolerated  by  common  consent,  few 
fugitives  from  justice  would  be  brought  back.  In  its  practical  results  the  con- 
stitutional provision  is  nearly  inoperative.  The  tardy  publicity  of  laying  a 
ground  for  demand  by  indictment  or  affidavit,  of  transmitting  the  documents 
to  the  proper  executive,  and  of  procuring  a  warrant  of  arrest  from  him.  neces* 
sarily  warns  the  fugitive  of  his  danger,  and  leads  to  another  flight."  In  Cali- 
fornia it  is  held  that  the  courts  of  general  jurisdiction  have  power  without  any 
special  legislation  on  the  subject  to  hear  and  determine  all  matters,  and  to  issue 
all  necessary  writs  for  the  arrest  and  transfer  of  fugitive  criminals  to  the  au- 
thorized agent  of  the  state  from  which  they  fled.  In  re  Komains,  23  Cal.  585. 
See  also  Robinson  p.  Flanders,  29  Ind.  14;  Hackney  v.  Welsh,  107  Ind.  253; 
8  N.  E.  141. 

«  Ex  parte  McKean,  3  Hnghes,  (C.  Ct.)  23. 

»  Roberts  v.  Reilly,  116  U.  S.  80;  s.  c.  7  Crim.  L.  Mag.  289;  6  8up.  Ct. 
Rep.  291;  24  Fed.  Rep.  132;  Ex  parte  Morgan,  5  Crim.  L.  Mag.  698;  In  re 
Wadge,  15  Fed.  Rep.  864;  Ex  parte  Mohr,  73  Ala.  503;  8.  c.  5  Crim.  L.  Mag. 
539;  49  Am.  Rep.  6?;  Ex  parte  Morgan,  20  Fed.  Rep.  298;  Ex  parte  Lane, 
6  Fed.  Rep.  34;  Fowler,  18  Blatchf.  (U.  S.)  430. 
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ings  are  regular,  and  that  the  act  of  Congress  concerning  fugitives 
from  justice  has  been  substantially  complied  with,  the  prisoner 
will  be  remanded.  A  copy  of  the  indictment  need  not  accompany 
the  warrant.1 

§  1275.    Same  —  How  far  Governor's  "Warrant  conclusive. — The 
extent  of  the  revisory  power  of  the  judiciary  on  habeas  corpus 
over  the  acts  of  the  executive  in  extradition  cases  has  sometimes 
been  a  subject  of  dispute.    As  a  general  rule,  while  courts  have 
undoubted  power  to  review  and  reverse  decisions  of  executive 
authorities  in  extradition  proceedings,  yet  they  will  not  overrule 
such  decisions  except  in  clear  cases  of  error  and  abuse.3    But  in 
California  it  seems  to  be  the  established  view  that  a  court  or 
judge  before  whom  a  prisoner  arrested  on  extradition  is  brought 
on  habeas  corpus  may  exercise  jurisdiction  to   investigate  the 
merits  of  the  case  as  fully  as  in  other  cases  notwithstanding  the 
governor's  warrant,  and  that  while  the  courts  possess  no  power  to 
control  the  executive  discretion  in  surrendering  fugitives  from 
justice  or  to  compel  their  surrender,  yet  the  executive  having 
acted,  its  action  may  be  passed  upon  with  a  view  to  determining 
whether  the  discretionary  power  has  been  reasonably  exercised  in 
every  case  where  the  liberty  of   the  citizen  is  involved.8    The 
warrant  of  the  governor  is  at  least  prima  facie  evidence  however 
that  all  prior  legal  formalities  and  requirements  have  been  com- 
plied with ;  and  if  the  warrant  be  supplemented  by  previous  pro- 
ceedings which  conform  to  the  statutory  requirements,  such  war- 
rant becomes  conclusive  evidence  of  the  right  to  remove  the  pris- 
oner to  the  state  from  which  he  fled.4 

i  Ex  parte  Bailey,  (Cal.)  3  P.  107. 

'  Ex  parte  Brown,  28  Fed.  Rep.  653;  s.  c.  8  Crim.  L.Mag.  676;  In  matter 
of  Leary,  10  Ben.  (U.  S.)  197. 

1  In  re  Manchester,  5  Cal.  237.  See  State  r.  Bnzine,  4  Harr.  (Del.)  575. 
The  case  of  Ex  parte  Smith,  3  McLean,  121,  involving  the  surrender  of  Joseph 
Smith  the  Mormon  prophet,  is  of  interest  on  account  of  its  facts,  and  of  value 
by  reason  of  the  attention  bestowed  upon  it  by  the  court  and  points  decided. 
See  also  Ex  parte  Thornton,  9  Tex.  635. 

*  Ex  parte  Sheldon,  34  Ohio  St.  319;  Taylor  v.  Taintor,  16  Wall.  (U.  S.) 
366;  Leary's  Case,  6  Abb.  (N.  Y.)  N.  Cas.  43;  s.  c.  10  Ben.  (U.  S.)  197 :  1 
Crim.  L.  Mag.  265;  Brown's  Case,  112  Mass.  409;  Ex  parte  Watson,  2  Cal. 
59;  State  v.  Schlemm,  4  Harr.  (Del.)  577;  Davis's  Case,  122  Mass.  324;  s.  c. 
12  Am.  L.  Rev.  753;  Ex  parte  Manchester,  5  Cal.  237;  People  v.  Piukerton, 
17  Hun,  (N.  Y.)  199;  s.  c.  77  N.  Y.  245;  Matter  of  Clark,  9  Wend.  (N.  Y.) 
212;  Hibler  r.  State,  43  Tex.  197;  Kingsbury's  Case,  106  Mass.  223;  Com.  v. 
Hall,  9  Gray,  (Mass.)  262. 
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§  1276.  Same  —  Sufficiency  of  Indictment.— The  legal  sufficiency 
of  the  charge  is  a  proper  matter  of  investigation,  though  the  guilt 
or  innocence  of  the  accused  is  not.1  An  arrested  fugitive  will 
not  however  be  discharged  for  mere  technical  defects  in  an  indict- 
ment which  clearly  charges  a  crime  and  is  duly  authenticated. 
Mere  questions  of  technical  pleading  are  to  be  passed  upon  by  the 
courts  of  the  state  where  the  trial  is  to  be  had.2 

§  1277.    Revision  of  Federal  Courts  of  Decision  of  Commissioners. 

When  a  United  States  commissioner  has  ordered  a  surrender 
under  an  extradition  treaty,  a  United  States  circuit  court,  by 
means  of  writs  of  habeas  corpus  and  certiorari,  can  examine  and 
pass  upon  the  weight  as  well  as  the  competency  of  the  testimony 
taken  by  the  commissioner ;  but  it  will  not  reverse  his  decision 
except  for  substantial  error  in  law,  or  for  such  manifest  error 
in  fact  as  would  warrant  a  court  in  granting  a  new  trial  for  a 
verdict  against  evidence.8  The  court  will  inquire  whether  he 
has  so  conformed  to  the  treaty  and  statutes  as  to  have  acquired 
jurisdiction,  as  well  as  whether  he  has  any  legal  or  competent  evi- 
dence before  him  upon  which  to  form  a  judgment  as  to  the  crimi- 
nality of  the  acts  charged.  Where  ahy  such  evidence  has  been 
produced  before  the  commissioner,  its  sufficiency  or  the  correct- 
ness of  his  conclusion  from  such  evidence  will  not  be  questioned 
or  reviewed  on  habeas  corpus.  But  the  executive  is  in  no  such 
sense  bound  by  a  commissioner's  decision.4 

1  Ex  parte  Mohr,  73  Ala.  503;  8.  c.  5  Crim.  L.  Mag.  539;  49  Am.  Rep.  63; 
8.  c.  18  Cent.  L.  J.  252;  State  v.  Schlemm,  4  Harr.  (Del.)  577,  578;  Note  to 
Matter  of  Fetter,  57  Am.  Dec.  395;  8.  c.  3  Zab.  (N.  J.)  311;  In  re  Roberts, 
24  Fed.  Rep.  132;  Fullis  t?.  Fleming,  69  Ind.  15;  Ex  parte  Swearingen,  13 
8.  C.  74,  78;  Matter  of  Voorhees,  32  N.  J.  L.  141,  150;  In  re  Greenoujrh,  31 
Vt  279,  288;  Note  to  3  West  C.  Rep.  317 ;  Matter  of  Clark,  9  Wend.  (N.  Y.) 
212;  People  p.  Brady,  56  N.  Y.  182,  187. 

*  Davia's  Case,  122  Mass.  324;  s.  c.  12  Am.  L.  Rev.  753;  5  Cent.  L.  J. 
273;  Ex  parte  Sheldon,  34  Ohio  St  319;  State  v.  Schlemm,  4  Harr.  (Del.) 
577;  Matter  of  Voorhees,  32  N.  J.  L.  141 ;  People  v.  Brady,  56  N.  Y.  182;  In  re 
Greenough,  31  Vt.  279 ;  Brown's  Case,  112  Mass.  409;  Matter  of  Manchester, 
5  Cal.  237;  Matter  of  Leland,  7  Abb.  Pr.  N.  s.  (N.  Y.)  64:  Matter  of  Briscoe, 
51  How.  Pr.  (N.  Y.)  422;  In  re  Clark,  9  Wend.  (N.  Y.)  212. 

s  Re.  Heinrich,  5  Blatchf.  414;  Oteiza  o.  Jacobus,  (In  re  Oteiza  y  Cortes)  10 
8.  Ct.  1031,  138  U.  S.  330. 

4  In  re  Fowler,  4  Fed.  Rep.  317;  Ex  parte  Geissler,  4  Fed.  Rep.  188;  In  re 

Doig,  4  Fed.  Rep.  193;  Matter  of  Heilbron.  12  N.  Y.  Leg.  Obs.  65;  Matter  of 

Kaine,  10  X.  Y.  Leg.  Obs.  257;  Matter  of  Veremaitre,  9  N.  Y.  Leg.  Obs.  137; 

Ex  parte  Vanaernara,  3  Blatchf.  (U.  S.)  160;  In  re  McDonnell,  11  Blatchf. 
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§  1278.  Disclosure  of  Bxeoutlve  Beoret*  cannot  be  required. — 
Although  by  his  traverse  to  the  return  the  prisoner  denies  that 
any  such  charge  of  crime  was  made  or  that  there  is  any  such 
indictment  against  him,  and  craves  oyer  of  the  same  and  demands 
that  the  respondent  be  put  to  the  proof  thereof,  it  is  not  necessary 
in  a  state  court  for  the  respondent  to  produce  a  copy  of  such  in* 
dictment  or  of  the  requisition  of  the  governor  or  the  demanding 
state,  nor  is  the  prisoner  entitled  to  a  writ  of  certiorari  or  other 
process  against  the  governor  to  compel  the  production  of  the 
papers  on  which  the  warrant  issued,  nor  is  it  necessary  that 
copies  of  said  papers  should  be  annexed  to  the  warrant,  or  that 
a  copy  of  the  indictment  authenticated  in  the  mode  provided  by 
act  of  Congress  for  the  authentication  of  records  of  one  state  to 
be  used  in  another  state  should  be  produced  to  the  governor 
before  the  issue  of  the  warrant.1 

§  1279.  Extent  of  Power  to  hold  and  try  after  Extradition.— 
After  a  party  has  been  extradited  from  one  state  upon  the  demand 
of  another,  the  same  rule  applies  as  to  extent  of  power  to  try  him 
as  in  the  case  of  extradition  between  two  countries  foreign  to  each 
other;  and  according  to  the  prevailing  authority,  he  cannot  be 
lawfully  tried  for  any  other  offence  than  the  one  for  which  he 
was  extradited.2  And  a  person  who,  after  being  surrendered  by 
one  state  to  another  on  extradition  proceedings,  has  been  tried, 
found  guilty,  and  imprisoned  for  an  offence  other  than  that  on 
which  his  extradition  was  obtained,  may  maintain  habeas  corpus 
to  obtain  his  release,  since  the  court  did  not  merely  commit  error 


(U.  S.)  79;  e.  c.  2  Cr.  L.  Rep.  (Green)  151;  In  re  Vandervelpen,  14  Blatchf. 
(U.S.)  137;  /n  re Wahl,  15  Blatchf. (U.S.) 334;  In  re  Stupp,  12  Blatchf.  (U.  S) 
501 ;  In  re  Wiegand,  14  Blatchf.  (U.  S.)  370;  In  re  Farex,  7  Blatchf.  (U.  S.) 
34 ;  Matter  of  Metzger,  5  How.  (U.  S.)  176 ;  Ex  parte  Hoven,  4  Dill.  (U.  S.)  415 ; 
In  re  McDonnell,  11  Blatchf.  (U.  S.)  170;  s.  c.  2  Crim.  L.  Rep.  (Green)  166. 
See  also  Queen  v.  Maurer,  10  L.  R.  Q.  B.  Div.  5131;  s.  C.  4  Am.  Crim.  Rep. 
588. 

1  Matter  of  Leary,  10  Ben.  197. 

'  U.  S.  v.  Rauscher,  119  U.  S.  407;  State  v,  Vanderpool,  89  Ohio  St  273; 
8.  c.  48  Am.  Rep.  431;  Com.  v.  Hawes,  13  Bash,  (Ky.)  697;  s.  C  26  Am. 
Rep.  242;  Bacharach  t>.  Lagrare,  1  Han,  (N.  Y.)  639;  Ham  v.  State,  4  Tex. 
App.  645;  Ex  parte  Coy,  32  Fed.  Rep.  911 ;  Blandford  v.  State,  10  Tex.  App. 
627;  U.  8.  v.  Watte,  8  Sawy.  (U.  S.)  370;  People  v.  Grya,  66  Cal.  271;  Can- 
non's  Case,  47  Mich.  461 ;  Ex  parte  Hibbs,  26  Fed.  Rep.  421 ;  Ker  v.  People, 
110  111.  629;  8.  o.  32  Alb.  L.  J.  126.  Compare  Hackney  *  Welsh,  107  Ind. 
253. 
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in  trying  him  for  such  offence,  but  was  without  jurisdiction.1  But 
the  authorities  are  far  from  uniform  upon  the  question,  and  it  has 
been  held  in  several  cases  that  where  a  party  has  been  extradited 
for  trial  upon  a  particular  crime  but  not  tried  for  that  crime,  or 
if  tried  and  acquitted,  he  may  be  immediately  rearrested  for  an 
entirely  different  offence,  and  put  upon  his  trial  therefor  without 
being  given  an  opportunity  to  return  to  the  state  or  country  from 
which  he  was  extradited.3 

§  1280.  Rule  enforced  In  Federal  Courts  —  Oannot  be  evaded 
through  Fraud.  —  As  a  requisition  for  a  fugitive  from  justice  rests 
altogether  on  the  Constitution  and  laws  of  the  United  States,  a 
question  as  to  the  validity  of  the  arrest  and  imprisonment  of  the 
accused  on  the  charge  of  a  different  offence  from  that  for  which 
he  was  extradited  is  within  the  provisions  of  U.  S.  Rev.  St.  §  753, 
giving  Federal  courts  jurisdiction  to  issue  writs  of  habeas  corpus.8 

1  Ex  parte  McKnight,  (Ohio  Sup.)  28  N.  E.  1034.  In  this  case,  in  deliver- 
ing the  opinion,  Williams,  C.  J.,  said:  "The  extent  of  the  contention  of  those 
who  assert  the  right  of  the  demauding  country  to  try  the  person  extradited 
under  it  for  an  offence  different  from  the  ono  on  which  the  extradition  was 
procured  is  that,  because  there  is  no  express  limitation  in  the  treaty  restrict- 
ing the  right  of  the  country  in  which  the  offence  was  committed,  to  the  trial 
of  the  offender  for  the  crime  specified  in  the  warrant  of  extradition,  he  may, 
therefore,  be  tried  for  any  violation  of  its  criminal  laws.  This  view  has  been 
sustained  by  some  courts,  but  is,  as  we  have  seen,  at  variance  with  the  decisions 
of  this  court  and  the  Supreme  Court  of  the  United  States.  Neither  of  these 
decisions  recognize  the  existence  of  an  executive  pledge  of  return  of  the  extra- 
dited person,  nor  is  any  contained  in  the  treaty  or  law.  Certainly  none  can  be 
found  in  the  provisions  of  the  treaty,  and  it  is  equally  clear  that  none  is  con- 
tained in  the  acts  of  Congress.  Section  5275  of  the"  Rev.  St.  of  the  United 
States  has  no  other  purpose  or  effect  than  to  empower  the  President  to  use  all 
necessary  measures  to  protect  those  extradited  from  lawless  violence  until 
a  reasonable  time  after  discharge  from  custody  under  the  charge  specified 
in  the  warrant  of  extradition."  Pending  proceedings  upon  habeas  corpus 
the  petitioner  cannot  be  arrested  on  an  extradition  warrant.  Re  Farez,  7 
Blatchf.  34. 

a  State  v.  Stewart,  60  Wis.  587;  b.  c.  50  Am.  Rep.  388;  In  re  Miller,  6 
Crim.  L.  Mag.  511;  Matter  of  Miles,  52  Vt.  217;  Compton  v.  Wilder,  40  Ohio 
St.  130;  U.  S.  v.  Caldwell,  8  Blatchf.  (U.  S.)  131;  Browning  ».  Abrams,  51 
How.  Pr.  (N.  Y.)  172  ;  U.  S.  v.  Lawrence,  13  Blatchf.  (U.  S.)  295;  Harland 
v.  Territory,  13  Pac.  Rep.  453;  Adriance  v.  Lagrave,  59  N.  Y.  110;  s.  c.  17 
Am.  Rep.  317.  Where  an  extradited  prisoner  who  is  out  on  bail  is  arrested 
on  a  different  charge  from  that  for  which  he  was  extradited,  the  court,  in 
granting  a  writ  of  habeas  corpus t  and  giving  him  opportunity  to  return  to  the 
place  from  which  he  was  brought,  will  not  extend  the  protection  until  a 
reasonable  time  after  the  proceedings  then  pending  are  ended,  but  will  only 
give  him  a  present  opportunity  to  return.     In  re  Fitton,  45  F.  471. 

•  In  re  Fitton,  45  F.  471. 
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Nor  can  the  party  be  deprived  of  the  benefits  of  his  right  herein 
through  circumvention  or  fraud ;  and  where  requisition  for  a  fugi- 
tive was  based  on  an  affidavit  charging  larceny,  made  before  a 
notary  public,  instead  of  before  a  magistrate,  as  required  by  the 
United  States  statute,  and  for  that  reason  the  governor  refused  to 
issue  his  warrant,  and  the  accused,  when  told  that  the  defect  was 
merely  formal,  and  would  be  corrected,  though  not  informed  of 
the  governor's  refusal  of  the  warrant,  waived  the  defect  in  writ- 
ing, and  consented  to  go  at  once,  stipulating  that  he  was  only  to 
be  taken  upon  the  charge  of  larceny,  and  nothing  else,  he  is  enti- 
tled to  release  on  habeas  corpus  from  a  subsequent  arrest  upon 
the  charge  of  forgery,  and  has  the  same  rights  as  if  he  had  been 
delivered  up  by  the  governor,  and  he  cannot  be  proceeded  against 
on  any  charge  other  than  that  for  which  he  was  extradited  until 
opportunity  has  been  given  him  to  return  to  the  state  from  which 
he  was  extradited.1 

*  In  re  Fitton,  45  F.  471 ;  U.  S.  Rev.  St.  §  5278. 
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§  1281.  How  far  General  Rules  of  Evidence  applicable. — Though 
the  courts  in  the  several  states  are  not  uniform  in  their  applica- 
tion of  the  rules  of  evidence  upon  habeas  corpus,  jet  despite  the 
innovations  upon  and  departures  from  established  principle  found 
upon  careful  examination  and  comparison  of  reported  decisions  it 
is  possible  to  define  with  reasonable  certainty  the  proper  limits 
of  inquiry  in  this  as  in  other  judicial  proceedings.  The  gen- 
eral principles  of  evidence  are  as  applicable  to  these  as  in  other 
cases  if  we  keep  in  mind  the  summary  character  of  the  proceed- 
ing, and  that  the  rules  of  evidence  may  in  the  discretion  of  the 
court  be  relaxed.    The  evils  which  are  feared  from  the  erroneous 
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admission  of  evidence  in  jury  trials  are  not  here  present.  In 
hearing  these  motions  courts  are  not  tied  down  to  the  strict  rules 
of  evidence  which  govern  them  in  trials  by  jury,  because  it  is 
presumed  their  knowledge  of  the  law  prevents  their  being  carried 
away  by  the  weight  of  testimony  not  strictly  legal.1  It  is  evi- 
dent that  no  views  which  might  be  advanced  as  to  when,  under 
what  circumstances,  and  to  what  extent,  the  ordinary  rules  gov- 
erning the  reception  and  exclusion  of  evidence,  and  the  effect  to 
be  given  it  when  received  under  a  suspension  of  the  rules,  would 
be  of  any  value.  The  best  that  can  be  done  is  to  lay  down  the 
applicable  rules  without  making  any  allowance  for  the  exercise 
of  the  court's  discretion  to  suspend  them  for  convenience  or  to 
meet  the  exigencies  of  particular  cases.  And  when  cases  are  met 
with  in  which  evidence  was  admitted  in  violation  of  established 
rules  of  evidence,  their  doctrine  is  bad  law  for  that  reason  strictly ; 
but,  for  all  that,  the  ends  of  justice  may  have  been  best  promoted 
in  the  given  case  by  the  relaxation. 

§  1282.  Character  of  the  Issue  of  Controlling  Importance.  —  An 
understanding  of  the  nature  of  the  issue  to  be  determined  in  a 
habeas  corpus  case  is  of  utmost  importance  in  determining  the 
scope  of  inquiry  and  admissibility  of  evidence.  In  the  case  of 
one  imprisoned  for  crime  neither  the  question  as  to  his  guilt  or 
innocence  nor  whether  he  has  been  or  is  being  proceeded  against 
strictly  in  the  manner  prescribed  by  law  is  involved ;  but  whether 
those  acts  have  been  performed  which  were  necessary  to  give  the 
court  jurisdiction  of  his  person  so  as  to  enable  it  to  proceed  at  all ; 
or  granting  the  proceeding  to  be  ever  so  formal  and  regular, 
whether  the  court  has  been  vested  by  law  with  cognizance  or 
jurisdiction  of  the  subject-matter  or  cause  of  detention.  And  as 
will  be  seen,  the  last  part  of  the  statement  includes  the  question 
of  the  constitutionality  of  statutes  and  validity  of  municipal 
ordinances.  The  whole  controversy  may  resolve  itself  into  an 
issue  of  law,  as  where  the  facts  stated  in  the  return  are  not  con- 
troverted ;  *  or  it  may  become  one  of  fact  and  law,  as  where  the 

1  Shortz  v.  Quigley,  1  Binn.  222.  In  State  p.  Lyon,  Coxe,  403,  the  court 
said:  "  The  general  principle  in  the  admission  of  evidence,  is  not  that  courts 
are  restricted  by  narrower  rules  in  receiving  testimony  than  juries  are ;  but 
that  being  able  to  discriminate  between  that  which  ought  to  be  listened  to, 
and  that  which  should  be  disregarded,  are  not  prohibited  from  hearing  any 
evidence  which  they  may  think  calculated  to  illustrate  the  subject  before 
them." 
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facts  stated  in  the  return  are  either  controverted  or  confessed  and 
avoided.1  In  case  the  statements  of  the  return  are  not  denied, 
the  issue  is  raised  by  motion  to  discharge,  which  has  the  effect  of 
a  demurrer.3 

§  1283.  Issuable  Questions  of  Paot.  —  The  facts  which  may  be 
put  in  issue  must  have  a  necessary  connection  with  the  question  of 
the  legality  of  the  imprisonment.  Only  such  may  be  inquired 
into  as,  when  arising  collaterally,  must  have  been  established  in 
order  to  render  the  imprisonment  under  the  proceedings  legal, 
aside  from  all  questions  of  regularity.8  Where  the  right  of  de- 
tention from  which  relief  is  sought  is  claimed  under  private 
authority  all  facts  may  be  put  in  issue  which  are  essential  to 
support  the  right. 

§  1284.  Conclusiveness  of  Records.  —  With  respect  to  errors 
and  irregularities  of  the  court  or  magistrate  by  whom  a  party  has 

1  Mr.  Justice  Wilraot  expresses  the  view  that  no  issue  of  fact  can  arise 
upon  habeas  corpus:  "  The  writ  is  not  framed  or  adapted  to  litigating  facts; 
it  is  a  summary,  short  way  of  taking  the  opinion  of  the  court  upon  a  matter 
of  law, 'where  the  facts  are  disclosed  and  admitted;  it  puts  the  case  exactly  in 
the  same  situation  as  if  an  action  of  false  imprisonment  had  been  brought,  and 
the  defendant  had  set  forth  the  facts  to  justify  the  imprisonment,  and  the  plain- 
tiff had  demurred  to  the  plea."  Wilmot's  Opinions,  106.  In  habeas  corpus, 
where  the  applicant  alleges  imprisonment  by  the  defendant,  under  a  specified 
claim  of  authority  and  an  exemption  in  law,  by  reason  of  certain  stated  facts ; 
and  the  respondent  asserts  the  authority,  and,  admitting  the  facts  stated,  de- 
nies the  legal  exemption  set  up,  there  arises  a  simple  issne  of  law,  which 
most  be  tried  upon  the  case  made;  and  no  facts  dehors  the  record  can  be 
legally  considered.     Camfield  v.  Patterson,  33  Ga.  561. 

*  Watson's  Case,  36  Eng.  C.  L.  237.  For  a  case  where  the  right  to  release 
was  claimed  on  the  ground  that  the  verdict  was  contrary  to  instructions  and 
his  claim  was  denied,  see  In  re  Thompson,  (Mont.)  28  P.  033.  Verdict  where 
court  has  jurisdiction  held  not  subject  to  collateral  attack  on  habeas  corpus. 
Willis  *.  Bayles,  105  Ind.  863 ;  5  N.  E.  8.  See  also  In  re  Spencer,  83  Cal. 
460;  23  P.  895.  Nor  can  mere  irregularities  in  selecting  and  empanelling 
the  grand  jury  be  taken  advantage  of  on  habeas  corpus.  Ex  parte  Warm,  (Fla.) 
0  So.  718.  Nor  where  the  trial  court  had  jurisdiction  of  the  person  and  sub* 
ject-matter  will  the  question  of  whether  the  accused  was  present  when  the  jury 
was  discharged  from  further  consideration  of  the  case  be  inquired  into  on 
habeas  corpus.  State  v.  Hennepin,  Sheriff,  24  Minn.  87.  See  Also  Turney 
v.  Barr,  75  Iowa,  758;  38  N.  W.  550.  Sentence  in  capital  case  without  jury, 
see  Lowery  t?.  Howard,  103  Ind.  440;  3  N.  £  124.  Motives  of  state  officer  not 
material.  Ex  parte  Gil  son,  81  Kan.  641.  What  questions  may  be  examined 
on  the  return  of  the  writ,— 'determined;  in  case  depending  upon  particular 
facts.  Ex  parte  Hill,  38  Ala.  458;  Matter  of  Mclntyre,  10  111.  (6  Gilm.)  422; 
Matter  of  Wyrick,  Wins.  (N.  C  )  450. 

•  See  Horner  r.  United  States,  12  S.  Ct  522. 
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been  committed,  the  general  rule,  well  established  upon  authority, 
is  that  these  cannot  be  made  the  basis  of  attack  upon  habeas 
corpus  where  they  do  not  extend  so  far  as  to  affect  the  question 
of  power  or  jurisdiction.  For  errors  and  irregularities,  the  party 
has  his  remedy  by  appeal  or  writ  of  error.1  The  only  inquiry 
will  be,  whether  the  judgment  as  rendered  is  upon  its  face  cer- 

1  Ex  parte  Virginia,  100  U.  S.  339 ;  Ex  parte  Yerger,  8  Wall.  (U.  S  ) 
85;  Ex  parte  Reed,  100  U.  S.  13;  Ex  parte  Siebold,  100  U.  S.  371;  Ex  parte 
Parka,  93  U.  S.  18;  Ex  parte  Williams,  1  Wash.  (U.  S.)  240;  In  re  Friedrich, 
(Cir.  Ct.)  51  F.  747;  Johnson  v.  United  States,  3  McLean,  89 ;  Dover  r.  State, 
75  Ala.  40;  Ex  parte  Sam,  51  Ala.  34;  Ex  parte  Davis,  (Ala.)  11  So.  308 ;  Kirby 
v.  State,  62  Ala.  51;  Ex  parte  Hubbard,  65  Ala.  473;  Ex  parte  Brandon, 
49  Ark.  143 ;  4  S.  W.  452 ;  In  re  Barnett,  (Ark.)  10  S.  W.  492 ;  51  Ark. 
215 ;  Ex  parte  Smith,  89  Cal.  79;  26  P.  638;  In  re  Kowalsky,  73  Cal.  120; 
14  P.  399;  Ex  parte  Mirande,  73  Cal.  865;  14  P.  888;  Ex  parte  Gibson, 
31  Cal.  619  ;  Ex  parte  Hartman,  44  Cal.  32 ;  Ex  parte  Gran  ice,  51  Cal. 
375;  Ex  parte  McCul lough,  35  Cal.  98;  Ex  parte  Lemkuhl,  72  Cal.  53; 
Ex  parte  Farnham,  3  Colo.  545;  Olmsted  v.  Hoyt,  4  Day,  (Conn.)  436;  In  re 
Bion,  (Conn.)  20  A.  662 ;  59  Conn.  372 ;  Daniels  v.  Towers,  79  Ga.  785 ;  7  S.  E. 
120:  People  v.  Foster,  104  111.  156;  Ex  parte  Thompson,  93  111.  89;  Patterson 
v.  Pressly,  70  Iud.  94;  Holderman  v.  Thompson,  105  Ind.  112;  5  N.  £.  175; 
Kinningham  v.  Dickey,  (Ind.)  24  N.  £.  1048;  State  v.  Orton,  67  Iowa,  554; 
In  re  Petty,  22  Kan.  477;  8.  c.  9  Cent.  L.  J.  135;  In  re  Rolfs,  30  Kan.  759; 
Ex  parte  Edwards,  35  Kan.  99 ;  Keen  v.  McDonoagh,  8  La.  185 ;  State  v.  Fen- 
derson,  28  La.  An.  82;  O'Malia  v.  Went  worth,  65  Me.  129;  Herrick  v.  Smith, 
1  Gray,  (Mass.)  1;  s.  c.  61  Am.  Dec.  381 ;  Sennott  v.  Swan,  146  Mass.  489; 
16  N.  E.  448;  Matter  of  Eaton,  27  Mich.  1;  Ex  parte  Clay,  (Mo.)  11  S.  W. 
998;  98  Mo.  578;  In  re  McCutcheon,  10  Mont.  115;  25  P.  97;  In  re  Truman, 
44  Mo.  181;  In  re  Schenck,  74  N.  C.  607 ;  Ex  parte  Smith,  2  Nev.  338 ;  Ex 
parte  Twohig,  13  Nev.  302;  Ex  parte  Winston,  9  Nev.  71;  People  v.  Liscomb, 
60  N.  Y.  559;  s.  c.  11  Alb.  L.  J.  396;  19  Am.  Rep.  211;  People  v.  Keeper  of 
Penitentiary,  37  How.  (N.  Y.)  Pr.  494;  Re  Wright,  29  Hun,  (N.  Y.)  357; 
8.  c.  65  How.  (N.  Y.)  Pr.  119 ;  Com.  v.  Keeper,  etc.,  26  Pa.  St.  279;  William- 
son's Case,  26  Pa.  St.  9 ;  8.  c.  67  Am.  Dec.  374;  Perry  v.  State,  41  Tex.  288; 
Ex  parte  Dickerson,  (Tex.  App.)  17  S.  W.  1076;  Ex  parte  McGill,  6  Tex.  App. 
498;  Ex  parte  Bo  land,  11  Tex.  App.  159:  Ex  parte  Rollins,  80  Va.  314;  Wal- 
bridge  v.  Hall,  3  Vt  114;  In  re  Dougherty,  27  Vt.  325;  In  re  Lybarger, 
(Wash.)  25  P.  1075;  In  re  Bliar,  4  Wis.  522;  Petition  of  Seraler,  41  Wis. 
517;  8.  c.  16  Alb.  L.  J.  119;  Ex  parte  Moss,  12  Pac.  C.  L.  J.  279;  In  re  Bar. 
nett,  51  Ark.  215,  217.  In  the  last  case  the  court  by  Cockrill,  C.  J.,  said: 
"In  no  event  could  the  question  whether  the  court  erred  in  causing  the  de- 
fendant's plea  of  guilty  to  be  withdrawn  be  determined  in  this  proceeding 
without  making  the  writ  of  habeas  corpus  serve  the  office  of  an  appeal  or 
writ  of  error,  which  is  wholly  beyond  its  function.  If  the  facts  entitled  the 
petitioner  to  be  discharged  from  further  prosecution,  as  to  which  the  parties 
may  profitably  consult  Lange,  Ex  parte,  18  Wall.  163,  he  might  have  obtained 
his  discharge  upon  motion  in  the  same  cause,  Atkins  v.  State,  16  Ark.  574, 
575;  or  he  may  do  so  by  special  plea  to  a  new  indictment  for  the  same  offence. 
He  cannot  raise  the  question  by  habeas  corpus."    p.  217. 
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tain  and  definite  in  stating  what  punishment  the  prisoner  is  to 
suffer.1    Such  is  the  rule  sustained  by  the  weight  of  authority ; 
but  there  have  been  numerous  decisions  to  the  effect  that  juris- 
diction of  the  person  and  the  subject-matter  are  not  alone  con- 
clusive, and  that  inquiry  should  be  extended  to  questions  of  fact 
prerequisite  to  the  jurisdiction  of  the  court  to  render  the  par- 
ticular judgment  in  question.2    Where,  however,  the  question  of 
territorial  jurisdiction  over  the  place  where  an  offence  was  com- 
mitted be  made  an  issue  upon  the  trial  submitted  to  the  jury  and 
passed  upon,  and  it  be  found  that  the  defendant  committed  the 
offence  within  the  jurisdiction  of  the  court  as  alleged,  the  de- 
fendant cannot  again  raise  this  question  and  impeach  the  finding 
of  the  jury  on  habeas  corpus.8    And  in  other  cases,  though  there 
is  a  presumption  in  favor  of  the  jurisdiction  of  the  person  and 
the  subject-matter,  even  in  the  absence  of  recitals  to  that  effect  in 
the  record,  if  the  process  is  valid  on  its  face,  yet  the  prisoner  may 
rebut  the  presumption  by  evidence.     In  such   case  he  assumes 
the  burden  of  proving  a  want  of  jurisdiction.4 

§  1285.  Record  cannot  be  impeached  In  this  Form. — Upon  an  ap- 
plication for  habeas  corpus,  the  Supreme  Court  will  not  allow  the 
entry  of  a  judgment  of  the  district  court,  regular  on  its  face,  to 

1  Ex  parte  Murray,  43  Cal.  455.  The  assignment  as  counsel  to  defend  one 
on  trial  in  a  state  court  of  one  who  has  not  been  admitted  to  practice  as  an  at- 
torney, a  variance  between  the  indictment  and  the  evidence,  and  the  exclusion 
from  the  jury  of  all  persons  of  the  color  of  defendant,  are  all  matters  within 
the  jurisdiction  of  the  trial  court,  and  cannot  be  reached  by  habeas  corpus  from 
a  Federal  court;  and  it  is  immaterial  whether  defendant  is  acquainted  with  the 
laws  and  language  of  this  country  or  that  he  is  the  subject  of  a  foreign  govern- 
ment.    Jugiro  v.  Brush,  140  U.  S.  291;  11  S.  Ct.  770. 

1  See  Ex  parte  Lange,  18  Wall.  U.  S.  163;  Ex  parte  Smith,  2  Nev.  338; 
Ex  parte  Kearney,  55  Cal.  212 ;  People  v  Walters,  15  Abb.  (N.  Y.)  N.  Cas.  461 ; 
In  re  Petty,  22  Kan.  477;  s.  c.  9  Cent.  L.  J.  135;  People  v.  Liscomb,  60  N.  Y. 
559;  s.  c.  11  Alb.  L.  J.  396;  Willis  v.  Bayles,  105  Jnd.  363;  5  N.  E.  8; 
Petition  of  Crandall,  34  Wis.  77;  Ex  parte  Wilson,  114  U.  S.  417 ;  Ex  parte 
J.  C.  H.  17  Fla.  368;  Ex  parte  Milligan,  4  Wall.  (U.  8.)  2,  131 ;  U.  S.  v. 
Sogers,  23  Fed.  Rep.  658;  Miller  v.  Snyder,  6  Ind.  1;  In  re  Pierce,  44  Wis. 
411-426;  Ex  parte  Bulger,  60  Cal.  438. 

•  In  re  Newton,  16  Com.  B.  97;  s.  c.  30  Eng.  L.  &  Eq.  432;  State  v.  Fen- 
derson,  28  La.  An.  82;  Reg.  v.  Newton,  1  Jar.  (n.  8.)  Q.  B.  591 ;  3  Cent.  L. 
J.  618;  Ex  parte  Edington,  10  Nev.  215;  Deckard  v.  State,  38  Md.  186. 

4  People  v.  Liscomb,  60  N.  Y.  559;  s.  c.  19  Am.  Rep.  211;  Brenan  v.  Gal- 
Ian,  2  Cox,  (C.  Ct.)  193;  Deckard  v.  State,  38  Md.  186.  The  principles  which 
should  govern  herein  are  ably  expounded  by  Hoyt,  J.,  in  the  case  of  Lybarger, 
(Wash.)  25  Pac.  R.  1075. 

YOI*  II.  — 18 
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be  attacked  by  parol  evidence  that  such  entry  was  ordered  by 
one  who  had  resigned,  and  was  no  longer  a  regular  judge  of  that 
court,  and  who  assumed  to  act  outside  of  his  district.1  On  the 
same  principle  the  court  will  not  in  proceedings  upon  habeas  cor- 
pus determine  that  the  document  under  which  the  petitioner  is 
detained,  and  which  is  certified  by  the  clerk  to  be  a  true  and 
correct  copy  of  the  judgment  "  entered "  on  the  minutes  of  the 
court,  is  to  be  disregarded  on  the  production  of  another  docu- 
ment certified  by  the  same  officer  to  be  a  correct  copy  of  the 
entry  of  judgment  "filed"  in  the  clerk's  office.2 

§  1286.  Presumptions  —  Burden  of  Proof.  —  Prima  facie ,  it  is 
to  be  presumed  that  everything  prior  to  judgment,  necessary  to 
confer  the  jurisdiction  the  court  is  entitled  to  exercise,  existed.8 
And  on  application  for  writ  of  habeas  corpus  alleging  that,  after 
the  jury  had  disagreed  on  the  trial  of -an  information  charging 
petitioner  with  grand  larceny,  a  new  information  for  embezzle- 
ment was  filed  against  petitioner  without  a  new  examination 
and  commitment,  it  will  be  presumed  that  the  depositions  taken 
at  the  original  examination  justified  the  information  for  embez- 
zlement.4   Where  an  order  of  a  court  of  competent  jurisdiction 

1  Watson  t>.  Balch,  30  Kan.  753 ;  1  P.  775. 

*  Ex  parte  Williams,  89  Cal.  421;  26  P.  887. 

»  People  v.  Cavanagh,  2  Park.  (N.  Y.)  Cr.  650;  People  v.  Hessing,  28  111. 
410. 

4  Ex  parte  Nicholas,  (Cal.)  28  P.  47.  In  this  case,  Beatty,  C.  J.,  in  the 
course  of  the  opinion,  said:  "  The  petition  filed  on  behalf  of  the  said  Nicholas 
alleges,  in  substance,  that  his  detention  is  illegal,  because  he  has  been  charged 
by  information  with  the  crime  of  embezzlement  without  any  previous  exami- 
nation and  commitment  by  a  magistrate  for  such  crime,  and  because  the 
superior  court  has  denied  his  motion  to  dismiss  the  information,  which  mo- 
tion, he  says,  was  based  upon  the  ground  that  said  information  had  not  been 
found  and  filed  according  to  law.  In  my  opinion,  the  petition  is  upon  its 
face  wholly  insufficient  to  justify  the  issuance  of  the  writ  Construed  with 
the  utmost  liberality  in  favor  of  the  petitioner,  all  that  it  shows  is  that  an  in- 
formation has  been  filed  in  the  superior  court  charging  him  with  an  offence 
within  the  jurisdiction  of  that  court ;  that  he  has  moved  the  court  on  one  of 
the  grounds  enumerated  in  the  statute  (Pen.  Code,  §  995)  to  set  aside  the 
information;  and  that  the  court  has  erroneously  denied  his  motion.  But 
the  error  of  the  superior  court  in  denying  his  motion  does  not  make  his  im- 
prisonment illegal  in  a  sense  which  will  entitle  him  to  be  discharged,  or  to 
raise  the  question  on  habeas  corpus.  The  superior  court  had  jurisdiction  to 
hear  and  determine  whatever  questions  of  law  or  fact  were  involved  in  his 
motion,  and  its  decision,  although  it  may  be  erroneous,  is  not  void.  On  the 
contrary,  it  is  valid  and  binding  until  reversed  on  appeal." 
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has  been  made,  denying  the  application  of  a  prisoner  for  a  dis- 
charge on  the  ground  that  he  had  been  confined  for  two  or  more 
continuous  terms  without  trial,  such  order  and  judgment  cannot 
be  collaterally  attacked  by  habeas  corpus  proceedings,  and  it  will 
be  presumed  that  the  court  heard  evidence  bringing  the  matter 
within  the  statutory  exceptions  justifying  the  refusal  of  the  ap- 
plication for  discharge.1  Nor  can  the  question  whether  or  not 
an  indictment  regular  on  its  face  was  ever  found  by  the  grand 
jury  be  inquired  into  on  an  application  for  a  habeas  corpus.3  So 
where  the  judgment  that  the  prisoner  be  confined  in  the  house  of 
correction  shows  on  its  face  that  the  court  found  the  prisoner  to 
be  under  twenty-five  years  old,  or  is  silent  on  the  subject,  neither 
the  finding  nor  the  presumption  that  she  was  under  twenty-five 
years  old  (the  court  having  no  authority  to  commit  one  older 
than  that")  can  be  questioned  on  habeas  corpus.8  And  in  cases 
where  evidence  is  at  all  admissible  to  rebut  the  presumptions 
from  the  record  as  set  up  by  the  return,  the  burden  of  proving 
the  defects  alleged  in  the  traverse,  or  the  facts  therein  stated, 
rests  upon  the  prisoner.4 

§  1287.  Sufficiency  of  Indictment  as  Subject  of  Inquiry.  —  There 
is  some  conflict  of  authority  on  the  question  of  how  far  the  suffi- 
ciency of  the  complaint,  information,  or  indictment,  is  a  proper  sub- 
ject of  inquiry  on  habeas  corpus.  The  weight  of  the  authorities 
is  to  the  effect  that  the  sufficiency  of  the  pleadings  is  a  question 
exclusively  for  the  trial  court,  and  that  in  case  of  error  in  deciding 
upon  the  same  th£  proper  and  only  remedy  of  the  accused  is  by 
appeal  or  writ  of  error.6    But  in  opposition  to  this  view  it  is  in- 

i  McGuire  v.  Wallace,  109  Ind.  284;  10  N.  E.  111. 
1  Ex  parte  Twohig,  18  Nev.  302. 

«  Ex  parte  Williams,  87  Cal.  78 ;  24  P.  602.  See  also  Matter  of  Mason, 
8  Mich.  70. 

*  Matter  of  Heyward,  1  Sandf.  (N.  Y.)  701. 

*  Ex  parte  Parks,  93  U.  S.  20;  In  matter  of  Eaton,  27  Mich.  1 ;  Davis's 
Case,  122  Mass.  324;  In  re  Johnson,  46  F.  477;  Ex  parte  Whitaker,  43  Ala. 
323;  Ex  parte  Watkins,  3  Pet.  (U.  S.)  192;  Com.  v.  Lecky,  26  Am.  Dec. 
47,  note;  8.  c.  1  Watts,  (Pa.)  66;  In  re  Truman,  44  Mo.  181;  Case  of  Peti- 
tion of  Semler,  41  Wis.  523;  Ex  parte  Bowen,  6  So.  65;  25  Fla.  214;  Emanu- 
ael  v.  State,  36  Miss.  628;  Parker  v.  State,  5  Tex.  App.  579;  Ex  parte 
Twohig,  13  Nev.  302.  Where  a  statute  punishes  the  larceny  of  "  any  money 
...  or  any  hank-note,"  and  an  indictment  charges  the  larceny  of  "  divers 
bills,  commonly  known  and  denominated  as  *  national  currency  of  the  United 
States  of  America '  of  divers  denominations,"  giving  their  denomination  and 
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sisted  that  since  a  court  derives  its  jurisdiction  from  the  law 
alone,  and  its  jurisdiction  to  punish  extends  only  to  such  acts  as 
the  law  declares  criminal  and  none  others,  therefore  when  a  court 
attempts  to  punish  for  an  offence  to  which,  according  to  the 
indictment,  no  criminality  is  attached,  it  acts  beyond  its  juris- 
diction, and  the  prisoner  is  entitled  to  a  discharge  upon  habeas 
corpus,  on  the  same  principle  as  that  governing  cases  of  convic- 
tion under  an  unconstitutional  statute  or  ordinance.1 

§  1288.  Defensive  Matter  not  heard.  —  It  has  been  seen  that  oral 
evidence  cannot  be  introduced  to  contradict  the  record  or  to  show 
error  in  the  court  rendering  the  judgment.  It  is  on  the  same 
principle  that  the  issues  of  fact  passed  upon  by  the  court  render- 
ing judgment  will  not  be  retried  nor  the  evidence  given  before 
such  court  reviewed  for  the  purpose  of  testing  its  sufficiency ;  *  nor 
is  it  competent  for  a  prisoner,  on  the  return  to  his  habeas  corpus, 
to  go  into  a  full  defence  for  the  purpose  of  establishing  his  inno- 
cence, or  of  controverting  the  facts  stated  in  the  depositions  of 
state  witnesses.8  This  rule  is  unaffected  by  a  statute  which  pro- 
vides that  in  habeas  corpus  proceedings  affidavits  taken  on  reason- 
able notice  may  be  read  in  the  discretion  of  the  court.4    Such 

value,  the  indictment  is  defective  merely,  and  does  not  charge  an  offence  which 
the  law  does  not  make  criminal,  so  that  a  writ  of  habeas  corpus  will  not  lie  to 
relieve  against  a  conviction  thereunder.     Ex  parte  Prince,  (Fla.)  9  So.  659. 

1  2  Hale,  P.  C.  144;  Ez  parte  Siebold,  100  U.  S.  376;  Ex  parte  Corryell,  22 
Cal.  178;  Bacon's  Abr.  u  Habeas  Corpus,"  B.  10;  Ex  parte  Kearney,  55  Cal. 
212 ;  8.  c.  1  Crim.  L.  Mag.  726. 

2  Macke  t>.  Ryan,  31  Kan.  54 ;  In  re  Gil  son,  34  Kan.  641 ;  In  re  Watson,  90 
Kan.  753,  758;  State  v.  Bloom,  17  Wis.  521;  Ex  parte  Phillips,  57  Miss.  357; 
In  matter  of  Baker,  11  How.  Pr.  (N.  Y.)  418;  Starr  v.  Barton,  34  Ga.  99; 
Ex  parte  Jackson,  45  Ark.  158;  People  t>.  Warden,  etc.  34  Hun,  (N.  T.)  393. 
On  petition  for  habeas  corpus,  the  court  will  not  consider  the  weight  of  evidence 
on  which  the  prisoner  is  held.  Ex  parte  Balcom,  12  Neb.  316.  Upon  trial  of 
the  issue  raised  by  the  traverse,  the  petition  for  the  habeas  corpus  cannot  prop- 
erly be  read  in  the  prisoner's  behalf,  the  latter  being  present  to  testify. 
Learg's  Case,  6  Abb.  (N.  Y.)  N.  Cas.  43.  That  the  question  of  the  prisoner's 
guilt  or  innocence  upon  a  sufficient  indictment  should  not  be  tried  upon  habeas 
corpus,  see  People  v.  McLeod,  1  Hill,  (N.  Y.)  877;  8.  c.  25  Wend.  (N.  Y.)483; 
37  Am.  Dec.  328;  People  t>.  Richardson,  18  How.  (N.  Y.)  Pr.  93 ;  s.  c.  4  Park. 
Cr.  R.  (N.  Y. )  656 ;  People  t>.  Ruloff,  5  Park.  Cr.  R.  (N.  Y.)  77 ;  State  v.  Asselin, 
T.  U.  P.  Charlt.  (Ga.)  184.  That  the  question  of  the  defendant's  sanity  raised 
on  the  trial  will  not  be  retried  on  habeas  corpus  under  Rev.  St.  Wis.,  §  4697, 
as  amended  1883,  ch.  164,  see  In  re  French,  (Wis.)  51  N.  W.  960. 

•  State  v.  Asselin,  T.  U.  P.  Charlt.  (Ga.)  184.  See  also  Ex  parte  Bird,  19 
Cal.  130;  Farmer  v.  Lewis,  92  Ind.  444;  8.  c.  47  Am.  Rep.  153. 

*  Marx  v.  Milstead,  (Va.)  9  S.  £.  617 


CHAP.  XXXV.]    INQUIRY  AND  ADMISSIBILITY  OF  EVIDENCE.  1061 

statute  refers  only  to  such  affidavits  as  are  introduced  to  show 
illegality,  and  not  mere  irregularity,  in  the  detention  of  the  pris- 
oner, and  it  does  not  authorize  a  review  of  the  sufficiency  of 
the  evidence.1  The  question  of  sanity  will  not  be  tried  upon  the 
habeas  corpus  while  proceedings  are  pending  to  determine  that 
question  with  the  aid  of  a  jury.2  Nor  will  the  court,  in  this  form, 
try  the  issue  of  the  age  of  one  claiming  to  have  been  sentenced 
illegally  because  a  minor,  the  record  not  showing  the  fact,  and  the 
point  not  having  been  made  in  the  court  where  the  conviction 
was  had.3 

§  1 289.  Ko  Inquiry  Into  Official  Titles. —  The  authority  of  a  judge 
de  facto  to  hear  a  prosecution  and  convict  the  accused  cannot, 
on  habeas  corpus  to  procure  his  discharge,  be  questioned  on  the 
ground  that  the  judge  was  not  lawfully  elected  because  ineligible. 
A  direct  proceeding  to  try  his  title  is  necessary.4  Nor  will  the 
writ  be  granted  because  the  person  assuming  to  act  as  prosecut- 
ing attorney,  by  whom  the  information  against  petition  was  filed, 
is  only  de  facto  a  prosecuting  attorney.6  On  like  principle  it  was 
held  that  inquiry  will  not  be  made,  on  habeas  corpus,  whether  a 
de  facto  state  penitentiary,  wherein  petitioner  is  imprisoned,  is 
such  dejurefi 

i  Ex  parte  Marx,  86  Va.  40,  9  S.  £.  475.  In  this  case,  Lewis,  president 
of  the  court,  construed  the  provision  of  the  Virginia  Code,  §  3035,  relating 
to  the  writ  of  habeas  corpus,  to  the  effect  that  affidavits  taken  on  reasonable 
notice  may  be  read  at  the  hearing  to  show  illegality  in  the  detention  of  the 
prisoner. 

*  Re  Laurent,  11  Abb.  (N.  Y.)  N.  Cas.  120. 

*  Ez  parte  Kaufman,  73  Mo.  588. 

«  Ex  parte  Call,  2  Tex.  App.  497  ;  Matter  of  Walker,  3  Barb.  (N.  Y.)  162; 
Ex  parte  Strahl,  16  Iowa,  369;  Griffin's  Case,  Chase,  Dec.  364. 

•  In  re  Hnmason,  46  F.  388.  See  also  Russell  v.  Whiting,  Wins.  (N.  C.) 
No.  1,  463. 

•  K  ngen  v.  Kelley,  (Wyo.)  28  P.  36.  The  court  by  Conaway,  J.,  said: 
•*  It  is  further  urged  on  behalf  of  petitioner  that  the  state  penitentiary  cannot 
be  located  at  Laramie  City;  that  it  is  located  at  Rawlins  for  ten  years  by  the 
constitution.  Without  stating  the  various  constitutional  and  statutory  pro- 
visions necessary  to  an  understanding  of  this  question,  it  is  sufficient  to  say 
that  it  is  apparent  from  this  record  that  there  is  a  state  penitentiary  in  opera- 
tion at  Laramie,  prepared  to  receive  convicts.  Whether  it  is  a  state  peniten- 
tiary tie  jure,  and  whether  there  is  any  other  state  penitentiary  in  Wyoming  in 
operation,  we  cannot,  in  this  proceeding,  properly  inquire.  From  the  foregoing 
considerations  we  find  (1)  that  the  court  below  acted  within  its  jurisdiction; 
(2)  that  its  judgment  and  sentence  is  valid ;  (3)  that  such  judgment  and  sen- 
tence has  not  been  changed  or  modified,  and  that  the  change  of  the  location  of 


1062  HABEAS  CORPUS.  [PART  II. 

§  1290.  Property  Rights  not  determined. — A  question  of  property 
cannot  be  tried  on  a  writ  of  habeas  corpus.  And  where  it  ap- 
peared that  the  petitioner  was  imprisoned  at  her  own  request,  to 
protect  her  from  a  person  claiming  her  as  his  slave,  and  there  was 
no  objection  to  her  discharge,  the  court  granted  the  discharge,  but 
refused  to  go  further  and  adjudicate  the  question  whether  she  was 
a  slave  or  not.1  Nor  will  the  court  try  the  question  of  property 
in  a  master  to  an  apprentice  who  has  voluntarily  enlisted  in  the 
United  States  army,  under  an  act  of  Congress,  and  is  contented. 
The  master  must  resort  to  his  action  against  him  who  harbors  the 
apprentice.2 

§  1291.    No  Interference  with  Discretionary  Matters. — In  a  habeas 

corpus  proceeding  the  judiciary  may  review  and  control  the  action 
of  the  executive  on  points  of  law,  but  not  as  to  any  matter  within 
his  discretion.8  Nor  can  a  judge  in  such  proceeding  determine 
whether  the  sheriff  is  bound  to  admit  an  imprisoned  debtor  to  the 
liberties.4 

§  1292.  Jurisdictional  Facts  may  be  investigated.  —  In  several 
states  it  has  been  considered  necessary  to  provide  by  statute  that 
in  habeas  corpus  proceedings  the  prisoner  shall  be  remanded  if  it 
appears  that  he  is  detained  in  custody  by  virtue  of  the  final  judg- 
ment or  decree  of  a  competent  tribunal  of  civil  or  criminal  juris- 
diction. Such  statutes  are  but  expressions  of  the  well-established 
common  law  rule  on  the  subject  as  illustrated  in  the  preceding 
sections,  and  do  not  affect  the  power  of  the  court  to  discharge  for 
want  of  jurisdiction,  nor  do  they  limit  the  scope  of  inquiry  or 
affect  the  admissibility  of  evidence  upon  jurisdictional  facts.  Ac- 
cordingly,  it  was  held  that  where  the  judgment  had  been  rendered 
by  a  court  of  delinquency  against  a  minor  who  enlisted  without  his 
parents'  consent,  there  being  no  jurisdiction,  the  prisoner  was  en- 
titled to  his  discharge,  and  the  holding  of  the  court  below,  that 
the  judgment  of  the  delinquency  court  was  conclusive  on  the  ques- 
tion of  its  jurisdiction,  is  erroneous.6    And  if  the  court  was  with- 

the  state  penitentiary,  and  consequently  of  the  place  of  imprisonment  of  peti- 
tioner, is  not  a  change  or  a  modification  of  his  sentence;  (4)  that  the  restraint 
of  his  liberty  by  the  defendant  and  respondent  is  legal." 

1  State  u.  Frazer,  Dudley,  (Ga  )  42. 

8  Commonwealth  v.  Robinson,  1  Serg.  &  R.  (Pa.)  353. 

«  Matter  of  Hughes,  Phill.  (X.  C.)  L.  57. 

4  People  v.  Cowles.  3  Abb.  (N.  Y.)  App.  Dec.  507. 

•  People  v.  New  York  County  Jail  Warden,  100  N.  Y.  20. 
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oat  authority  to  render  the  judgment  under  some  circumstances, 
and  the  record  fails  to  show  that  the  necessary  circumstances 
existed,  it  may  be  shown  aliunde  that  they  did  not  exist.1  But  it  is 
only  in  cases  where  the  record  is  defective  in  a  matter  essential  to 
the  court's  jurisdiction  that  the  non-existence  of  facts  can  be 
shown  in  the  habeas  corpus  proceeding ;  and  a  presumption  is 
allowed  in  favor  of  the  existence  of  jurisdictional  facts,  even  in  the 
absence  of  recitals  concerning  them  in  the  record.  But  such  pre- 
sumption is  rebuttable.  Thus  one  may  show  in  habeas  corpus 
proceedings  that  the  election  under  a  local  option  law,  for  the 
violation  of  which  he  is  confined,  was  not  conducted  in  accord- 
ance with  law.2  Whether  the  legality  of  the  selection  of  the  grand 
jury  by  whom  the  indictment  was  found  can  be  questioned  upon 
habeas  corpus  to  procure  discharge  of  the  accused  from  imprison- 
ment under  conviction  and  sentence,  seems  not  to  be  settled  upon 
authority.8  A  general  rule,  broad  enough  in  its  terms  to  govern 
all  cases,  may  be  thus  stated  :  Where  a  party  is  held  under  process 
issued  upon  any  final  judgment  of  a  court  of  competent  jurisdic- 
tion, the  inquiry  in  habeas  corpus  is  limited  to  the  validity  of  the 
judgment,  or  to  the  question  whether  it  is  stayed,  or  has  spent  its 
force  ;  *  and  this  rule  is  applicable  to  courts  of  special  limited  and 
unusual  jurisdiction.5 

§  1293.  Validity  of  Ordinances  and  Local  Option  Laws.  —  The 
constitutionality  of  the  statute,  or  validity  of  the  ordinance  under 
which  a  party  has  been  prosecuted  and  convicted,  and  the  existence 
of  any  law  making  the  facts  charged  an  offence  for  which  the 
party  could  be  lawfully  detained,  are  almost  universally  conceded 
to  be  jurisdictional  questions.6    The  contrary  seems  to  be  the  set- 

1  In  re  Dill,  32  Kan.  668;  5  P.  39.  Usual  recitals.  —  A  commitment 
under  process  issued  on  a  judgment,  that  fully  shows  the  character  of  the  court 
rendering  the  judgment,  name  of  the  judge,  clerk,  and  the  date  of  the  judg- 
ment, is  sufficient  under  §  2218  of  Compiled  Laws  of  Arizona,  being  §  19  of  the 
Habeas  Corpus  Act,  although  such  judgment  does  not  contain  the  usual  recitals. 
In  re  Waldrip,  1  Ariz.  482;  2  P.  751. 

*  Ex  parte  Kramer,  19  Tex.  App.  123.     Compare  In  re  Mitchell,  (Mo.)  16 
S.  W.  118. 

8  The  right  to  do  so  was  sustained  in  State  v.  Fenderson,  28  La.  An.  82. 
Compare  State  v.  Thompson,  Id.  187 ;  State  v.  Fenderson,  Id.  328. 

*  Rolfs  v.  Shallcross,  30  Kan.  758  ;  1  P.  523. 

•  Deckard  v.  State,  38  Md.  186. 

•  See  supra,  §  1205;  infra,  §  1310 ;  also  Ex  parte  Mato,  19  Tex.  App.  112; 
Brown  v.  Duff  us,  66  Iowa,  193 ;  Ex  parte  Rosenblatt,  19  Nev.  439;  14  P.  298 ; 
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tied  view  iu  Missouri,  however,  where  it  is  held  that  the  question 
must  be  raised  on  the  trial  of  the  prisoner.1 

§  1294.    Rule  in  Federal  Supreme  Court.  —  The  practice  in  the 

United  States  Supreme  Court  in  the  exercise  of  its  revisory  powers 
of  the  judgments  of  inferior  Federal  courts  in  habeas  corpus  cases 
is  virtually  the  same  as  in  the  case  of  Federal  and  state  courts  of 
co-ordinate  jurisdiction  with  respect  to  the  scope  of  the  inquiry 
and  reception  of  evidence  outside  the  record  ;  and  the  general  rule 
is  adopted  that  the  jurisdiction  to  hear  and  determine  a  cause  mfly 
be  inquired  into  at  any  stage  of  the  proceedings,  either  before  or 
after  a  judgment  of  final  conviction ;  but  that  where  the  power  or 
jurisdiction  exists,  its  exercise  within  the  bounds  of  a  sound  judi- 
cial discretion  will  not  be  interfered  with,  or  inquired  into.8  But 
this  rule  is  practised  subject  to  its  accepted  qualifications ;  and  a 
citizen  of  the  Cherokee  nation,  having  been  convicted  of  a  crime 
punishable  with  death  in  a  court  of  the  United  States,  may  on 
application  to  the  supreme  court  for  writ  of  habeas  corpus,  allege 
and  prove  facts,  not  contradictory  to  the  record,  showing  that  the 
trial  court  was  without  jurisdiction.8    This  rule,  it  will  be  noted, 

In  re  Kemmler,  7  N.  Y.  S.  145.  Compare  In  re  Mitchell,  (Mo.)  16  S.  W.  118; 
Matter  of  Donohue,  1  Abb.  (N.  Y.)  N.  Cas.  1 ;  How.  Pr.  251.  Habeas  corpus 
to  test  right  of  exemption  from  draft.     See  Antrine's  Case,  5  Phila.  278. 

1  Matter  of  Harris,  47  Mo.  164 ;  Ex  parte  Boeninghausen,  (Mo.)  1  S.  W. 
761;  91  Mo.  301.  See  also  In  re  Underwood,  30  Mich.  502;  Ex  parte  Fisher, 
6  Neb.  309.  Question  of  whether  a  county  legally  adopted  a  local  option  law 
not  tried  on  habeas  corpus.     In  re  Mitchell,  104  Mo.  121;  16  S.  W.  118. 

*  Ex  parte  Parks,  93  U.  S.  18;  Ex  parte  Carll,  106  U.  S.  521;  Ex  part* 
Curtis,  106  U.  S  371 ;  Ex  parte  Bridges,  2  Wood,  (U.  S.)  428;  In  re  Bogart,  2 
Saw.  (U.  S.)  396,  401 ;  Ex  parte  Watkins,  7  Pet.  (U.  S.)  568;  Ex  parte  Yerger, 
8  Wall.  (U.  S  )  85;  Ex  parte  Lange,  18  Wall.  (U.  S.)  178;  Ex  parte  Shaffen- 
burg,  4  Dill.  (U.  S.)  271 ;  Ex  parte  Kenyon,  5  Dill.  (U.  S.)  385.  Cannot,  for 
instance,  review  the  actions  of  the  courts  of  the  District  of  Columbia  in  disre- 
garding a  plea  of  once  in  jeopardy.  Ex  parte  Bigelow,  113  U.  S.  328.  That 
prisoner  cannot  be  discharged  because  the  sentence  is  deemed  erroneous,  see 
Ex  parte  Yarborough,  110  U.  S.  651.  If  the  district  court  improperly  sustain 
a  demurrer  to  a  plea  of  former  conviction,  the  defendant  may  be  released  from 
imprisonment  under  sentence  for  the  offence  charged  by  habeas  corpus,  as  the 
court  has  no  authority  to  render  the  judgment.  Ex  parte  Nielsen,  131  U.  S- 
176 ;  9  S.  Ct.  672.     Compare  Ex  parte  Coy,  127  U.  S.  731 ;  8  S.  Ct.  1263. 

•  Ex  parte  Mayfield,  141  U.  S.  107;  11  S.  Ct.  939.  See  also  Ex  parte 
Farley,  40  F.  66.  But  a  judgment  of  conviction  of  murder  cannot  be  col* 
laterally  attacked  on  petition  for  a  writ  of  habeas  corpus,  on  the  ground  that 
there  was  a  defect  in  the  number  of  grand  jurors.  Ex  parte  Wilson,  140 
U.  S.  575;  11  S.  Ct.  870.  The  rule  that  a  habeas  corpus  may  be  granted  in 
favor  of  liberty}  not  necessarily  to  review  the  whole  case,  but  to  examine  the 
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is  applicable  to  all  courts,  whether  appellate  or  co-ordinate ;  but  on 
appeal  to  the  Supreme  Court  under  the  Act  of  1885,1  the  Supreme 
Court  is  required  to  examine  into  the  evidence  on  which  the  cir- 
cuit court  has  based  its  decision.8 

§  1295.  In  Federal  Courts  of  Subordinate  Jurisdiction. — The  gen- 
eral rule  is  observed  in  Federal  courts  inferior  to  the  Supreme 
Court,  and  subject  to  the  same  qualifications  and  exceptions  as  in 
state  courts.  Accordingly,  the  circuit  court  cannot,  on  habeas 
corpus,  look  behind  the  record  to  review  the  proceedings  of  a  court 
of  co-ordinate  jurisdiction.8  And  while  the  judgment  of  the  district 
and  circuit  courts  of  the  United  States  in  criminal  cases  is  final, 
and  cannot  be  reviewed  by  writ  of  error,  yet  if  a  judgment,  or 
any  part  thereof,  is  void,  either  because  the  court  that  renders  it 
is  not  competent  to  do  so,  for  want  of  jurisdiction,  or  because  it 
is  rendered  under  a  law  clearly  unconstitutional,  or  because  it  is 
senseless  and  without  meaning,  and  cannot  be  corrected,  or  for 
any  other  cause,  the  party  imprisoned  by  virtue  of  such  judgment 
may  be  discharged  on  habeas  corpus.4 

§  1296.  Same  —  Enlistment  in  Military  Service  —  Certificate  of 
Enlistment  not  conclusive.  —  Proof  that,  in  point  of  fact,  a  per- 
son enlisted  into  the  army  without  consent  of  parent  or  guardian, 
was  under  the  age  of  eighteen  at  his  enlistment,  makes  it  the  duty 
of  the  judiciary  to  discharge  him  upon  a  writ  of  habeas  corpus. 
The  statutes  on  the  subject  do  not  make  the  recital  of  the  age  in 
the  certificate  of  enlistment,  though  sworn  to  by  the  recruit,  con- 
clusive, nor  confer  jurisdiction  to  grant  such  discharges  exclu- 
sively on  the  Secretary  of  War.6  And  on  habeas  corpus  to  inquire 
into  the  enlistment  of  an  alleged  minor,  who  swore  on  his  enlist- 
ment that  he  was  twenty-one  years  of  age  and  upwards,  evidence 

authority  of  the  court  to  act  at  all,  applied  on  a  petition  of  a  county  judge  in- 
dicted and  in  custody  on  a  charge  of  excluding  colored  citizens  in  his  selection 
of  jurors.     Ex  parte  Virginia,  100  U.  S.  339. 

*  U.  S.  Rev.  St.  763-4. 

a  Cunningham  v.  Neagle,  (In  re  Neagle)  135  U.  S.  1,  10  S.  Ct.  658. 

*  Ex  parte  Alexander,  14  Fed.  Rep.  680. 

4  United  States  r.  Patterson.  29  F.  775.  See  also  Ex  parte  Siebold,  100 
XL  S.  371 ;  Ex  parte  Clarke,  100  U.  S.  399.  Upon  habeas  corpus,  the  proceed- 
ings of  a  special  tribunal  may  be  inquired  into,  so  far  as  to  ascertain  whether 
it  has  kept  within  the  line  of  its  authority  and  of  its  statutory  powers.  In  re 
O'SuMvan,  31  F.  447. 
*  Seavey  v.  Seymour,  3  Cliff.  439;  Ex  parte  Schmied,  1  Dill.  587. 
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may  be  given  as  to  whether  he  understood  what  he  was  swear- 
ing to.1 

§  1297.  Same  —  Arrest  under  State  Authority.  —  Under  the  Act 
of  1833  a  Federal  court  or  a  justice  thereof  has  power,  on  a  writ 
of  habeas  corpus,  to  discharge  a  prisoner  held  by  authority  of 
State  process,  when  it  appears  that  he  is  "  in  confinement  for  acts 
done  in  pursuance  6f  a  law  of  the  United  States,  and  under  process 
from  a  judge  of  the  same."  And  inquiry  may  be  made  outside  the 
record  to  ascertain  whether  in  fact  the  confinement  is  on  account  of 
such  facts.2  But  on  habeas  corpus  to  release  a  person  convicted  of 
crime  in  a  state  court,  the  Federal  courts  have  no  power  to  in- 
quire whether  the  evidence  was  sufficient  to  support  the  verdict 
and  judgment.8 

§  1298.  Warrants  of  Commitment  as  Evidence.  —  The  true  office 
of  warrants  of  commitment  and  primary  criminal  process  in  a  crimi- 
nal proceeding  has  been  previously  considered ; 4  and  it  was  shown 
that  in  but  few  instances  is  mere  paper  authority  for  the  detention 
of  a  party  conclusive  of  the  right,  if  other  competent  evidence 
either  for  or  against  the  right  be  available.  On  the  one  hand, 
a  prisoner  confined  on  sentence  will  not  be  released  on  habeas 
corpus  for  errors  in  the  mittimus  when  the  court  has  the  judgment 
before  it ; 6  nor,  on  the  other,  will  a  party  be  remanded  though 
the  warrant  be  ever  so  regular,  if  the  record  discloses  that  the 

1  Matter  of  Stokes,  1  Ben.  341. 

2  Ex  parte  Jenkins,  1  Phila.  x.  166;  2  Wall.  Jr.  521 ;  2  Am.  L.  Reg.  1444; 
In  re  Wong  Yung  Quy,  (Cir.  Ct.)  47  F.  717 ;  Ex  parte  Jenkins,  2  Wall.  Jr. 
521.  In  the  last  case  it  was  held  that  where  the  petition  of  the  officer  denies 
the  offence  and  avers  that  what  is  alleged  as  an  offence  was  done  in  proper 
execution  of  an  order,  process,  or  decree  of  a  Federal  court,  the  court  will  go 
outside  the  indictment,  and  hear  evidence  to  show  the  truth  of  the  facts  set 
forth  by  the  officer. 

8  In  re  Jordan,  (Disk  Ct.)  49  F.  238.  Whatever  the  local  laws  of  the  state 
may  be,  the  courts  of  the  United  States  have  no  authority,  under  a  writ  of 
habeas  corpus,  to  inquire  into  the  merits  of  a  decision  made  by  a  committing 
magistrate,  and  to  determine  that  he  erred  in  his  construction  of  the  law  or 
the  evidence.     Ex  parte  Van  Aernam,  3  Blatchf.  160. 

*  Supra,  §§  1213-1219. 

*  Sennott  v.  Swan,  146  Mass.  489;  16  N.  E.  448.  See  also  O'Malia  v. 
Wentworth,  65  Me.  129.  On  habeas  corpus  to  release  a  debtor  imprisoned  for 
debt,  it  is  immaterial  whether  the  law  requires  notice  to  be  given  of  an  appli- 
cation for  an  alias  writ  of  capias  ad  sat.,  issued  after  the  debtor  has  once  for- 
feited a  jail-yard  bond,  as  the  process  is  at  most  only  voidable,  and,  until  set 
aside  by  the  court  whence  it  issues,  is  sufficient  authority  for  his  detention.  In 
re  McManaman,  16  R.  I.  358 ;  16  A.  148. 
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court  bad  no  jurisdiction  either  of  the  person  or  of  the  subject- 
matter.1    If  the  warrant  of  commitment  be  returned  as  a  justifi- 
cation for  the  detention,  and  nothing  further  be  offered  by  either 
party,  the  court  has  only  to  inquire  whether  the  warrant  of  com- 
mitment states  a  sufficient  probable  cause  to  believe  that  the  per- 
son charged  has  committed  the  offence;8  and,  as  a  general  rule, 
where  the  commitment  is  upon  conviction  and  judgment,  the  ex- 
tent to  which  the  judgment  imposing  the  punishment  can  be 
investigated  is  to  inquire  into  the  jurisdiction  of  the  court  to 
impose  it,8  and  whether  a  process  of  arrest  is  authorized  by  a 
judgment,  order,  or  decree  of  court,  or  by  a  provision  of  law.* 
The  identity  of  the  prisoner  with  the  person  named  in  the  warrant 
is  always  open,  however.6     But  the  bare  fact  that  the  court  has 
general  jurisdiction  of  the  class  of  offences  to  which  that  charged 
against  the  prisoner  belongs  is  not  sufficient;  there  must  have 
been  some  attempt  to  comply  with  ordinary  rules  of  procedure 
and  requirements  of  law,  else  there  is  no  jurisdiction  or  legal 
authority  to  commit  in  the  particular  case.     So  if  a  return  to  a 
writ  of  habeas  corpus  contain  the  commitment  and  a  copy  of  the 
complaint,  and  a  traverse  was  interposed  denying  that  the  peti- 
tioner was  examined,  or  any  evidence  taken,  an  issue  of  fact  is 
made  up,  and  the  case  should  be  heard  on  the  evidence.6    But 
where  a  record  is  produced  showing  that  there  has  been  in  fact  a 
presentation  of  the  case  upon  evidence,  and  a  judgment  of  convic- 
tion thereon,  the  court  in  the  habeas  corpus  proceeding  will  not 
go  behind  the  record  and  warrant  to  investigate  the  sufficiency  of 
the  evidence ;  nor  will  the  prisoner  be  in  every  case  discharged, 
though  the  proceeding  has  been  so  defective  as  to  render  it  void ; 
but  the  court,  possessing  the  powers  of  a  committing  magistrate, 

i  Supra,  §  1214. 

»  United  States  v.  Johns,  4  Dall.  415;  People  v.  Neilson,  16  Hun,  (N.  Y.) 
214. 

»  Darrah  v.  Westerlage,  44  Tex.  388;  Nelson  v.  Cutter,  3  McLean,  326; 
Miller  v.  Snyder,  6  Ind.  1 ;  Squire's  Case,  12  Abb.  (N.  Y.)  Pr.  38.  On  habeas 
corpus,  the  court  will  not,  for  the  purpose  of  discharging  the  applicant,  con- 
sider the  sufficiency  of  facts  relied  on  as  evidence  of  a  former  acquittal  for  the 
same  offence  for  which  he  is  in  custody.     Griffin  v.  State,  5  Tex.  App.  457. 

*  People  v.  Willett,  26  Barb.  (N.  Y.)  78;  6  Abb.  Pr.  37;  15  How.  Pr.  210; 
People  v.  Kelley,  35  Id.  444 ;  Re  Marsh,  4  MacArthur,  (D.  C.)  32. 

*  Matter  of  Leary,  10  Ben.  197. 

*  In  re  Simon,  13  X.  Y.  S.  399;  Tn  re  Danzifcer,  Id.  401 ;  59  Hun,  624.  For 
role  in  New  Jersey,  see  Selz  p.  Presburger,  49  N.  J.  L.  396;  8  A.  118. 
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may  in  its  discretion  call  before  it  the  witnesses,  inquire  into  the 
probability  of  the  guilt  of  the  prisoner,  and  remand,  recognize,  or 
discharge  him.1 

§  1299.  Commitments  of  Justice's  Courts  —  Such  Courts  dis- 
tinguished from  those  of  Reoord.  —  Where  a  justice  of  the  peace 
has  jurisdiction  of  a  penal  action,  and  the  case  has  been  conducted 
in  strict  conformity  with  the  established  rules  of  procedure  in 
such  cases,  the  sufficiency  of  the  evidence  upon  which  the  judg- 
ment is  based  cannot  be  inquired  into  on  habeas  corpus.*  The 
insufficiency  of  the  form  of  warrant  in  charging  the  offence  can- 
not avail.  It  cannot  be  expected,  nor  is  it  necessary,  that  a 
magistrate  in  framing  a  warrant  should  state  the  offence  with  the 
same  technical  accuracy  that  is  required  in  an  indictment.  It  is 
sufficient  if  it  appear  on  its  face  that  an  authority  is  given  to 
arrest  on  some  charge,  or  on  some  statement  of  facts  which  in  the 
judgment  of  the  magistrate  amounts  to  a  charge,  of  a  criminal 
nature.8  But  there  is  a  clear  distinction  between  cases  of  com- 
mitment and  detention  by  order  or  warrant  made  or  issued  by 
courts  of  record,  and  those  by  inferior  courts  or  not  of  record,  as 
affecting  the  extent  of  inquiry,  and  therefore  the  admissibility  of 
evidence  on  habeas  corpus.  With  respect  to  the  proceedings  of 
the  latter  the  court  is  not  concluded  by  what  may  be  entered  in 

*  State  v.  Best,  9  Blatchf.  (Ind.)  11 ;  State  v.  Everett,  Dudley,  (S.  C.)  295. 

*  Ex  parte  Marx,  86  Va.  40 ;  9  S.  E.  475. 

»  State  v.  Killett,  2  Bailey,  289.  See  also  State  v.  Munson,  Hall's  Jour. 
Jar.  257.  In  this  case  the  chancellor  said :  **  It  was  urged  that  the  prisoner 
was  not  charged  with  any  crime.  The  offence  is  awkwardly  enough  stated  in 
the  commitment ;  but  it  is  clearly  to  be  collected  that  he  is  charged  with  pass- 
ing a  counterfeit  note,  and  although  the  charge  is  informal,  and  he  is  not  said 
to  have  passed  the  note  knowing  it  to  be  counterfeit,  yet  that  is  the  import  of 
the  charge.  The  justice  used  the  word  *  feloniously  '  improperly;  but  he  has 
said  that  the  young  man  did  feloniously  pass  the  note,  so  counterfeit  and 
forged  on  the  Bank  of  Hagerstown ;  and  the  whole  shows  that  he  is  informally 
charged  with  passing  a  forged  bank  note,  knowing  it  to  be  forged.  A  mis- 
taken notion  seems  to  prevail  that  any  error  or  informality  in  a  warrant  of 
commitment  makes  it  void,  and  entitles  the  party  to  discharge  without  bail. 
The  law  is  not  so;  neither  is  it  reasonable  or  just  that  it  should  be  so.  It  is 
not  necessary  that  the  offence  should  be  described  with  the  nicety  and  technical 
precision  of  an  indictment,  but  that  the  prisoner  should  be  charged  with  tome 
offence,  for  it  is  enough  if  the  commitment  shows  that  an  offence  has  been  com- 
mitted, not  to  discharge  without  bail.  I  f  all  the  certainty  of  an  indictment  were 
requisite  in  a  commitment,  scarcely  any  crime  would  be  punished ;  for  it  would 
only  be  necessary  for  the  party  to  refuse  to  give  bail  that  he  might  be  com- 
mitted, and  then  on  a  writ  of  habeas  corpus  be  discharged  without  bail." 
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their  dockets  or  transcripts  concerning  jurisdictional  facts ;  and 
the  court  may,  and  frequently  does,  go  behind  these  to  receive 
evidence,  both  oral  and  written,  on  the  question  of  probability  of 
guilt 

§  1300.  Same  Subject.  —  There  is  considerable  diversity  of 
opinion  as  to  the  extent  of  inquiry  upon  habeas  corpus  in  cases 
where,  as  is  usual,  magistrates  possess  no  authority  beyond  that 
of  recognizing  or  committing  parties  charged  with  crime  to  await 
further  proceedings  in  the  higher  courts.  On  account  of  the 
diversity  of  views  it  has  in  several  states  been  considered  neces- 
sary to  legislate  on  the  subject.  Statutes  frequently  prescribe 
limits  to  the  investigation  in  such  cases.  In  the  absence  of  such 
provisions  it  has  been  frequently  held  that  not  only  regularity  of 
the  proceedings  as  shown  by  the  return  but  the  evidence  taken 
before  the  committing  magistrate  should  be  examined  and  con* 
sidered,  and  the  prisoner  discharged,  bailed,  or  remanded,  accord- 
ing to  the  opinion  of  the  court  as  to  the  legality  of  the  proceedings 
and  the  su  fficiency  of  the  evidence  to  establish  the  probable  guilt 
of  the  party.1  There  is  much  room  for  argument  on  either  side  of 
this  question.  It  would  seem,  without  going  deeper  than  the  out- 
ward semblance  of  things,  that  a  judge  should  not  be  allowed  to 
set  aside  the  judicial  conclusions  of  another  court  of  competent 
jurisdiction  based  upon  facts ;  and  yet  prejudice  and  indifference 
or  ignorance  often  play  more  conspicuous  parts  in  the  decisions  of 
inferior  magistrates  than  law  or  logic.  And  when  we  consider 
the  inestimable  value  of  personal  liberty  we  incline  strongly  to  the 
opinion  that  no  formal  respect  for  such  tribunals  should  stand  in 
the  way  of  a  full  investigation  upon  habeas  corpus  into  the  grounds 
upon  which  their  conclusions  of  fact  as  well  as  of  law  are  based, 

1  People  *.  Martin,  1  Park.  Cr.  R.  (N.  Y.)  187;  In  re  Wales,  114  U.  S.  364; 
s.  c.  4  Mackey,  (D.  C.)  38;  Willis  v.  Bay  lea,  105  Ind.  363;  People  v.  Tomp- 
kins, 1  Park.  Cr.  R.  (N.  Y.)  225,  235;  In  matter  of 'Stephen,  1  Wheel.  Or. 
Cas.  323;  Ex  parte  Branigan,  19  Cal.  133;  State  v.  Best,  7  Blackf.  (Ind.) 
611;  People  v.  Stanley,  18  How.  Pr.  (N.  Y.)  179;  In  re  Snell,  31  Minn.  110; 
Jones  v.  Darnall,  103  Ind.  569;  People  t;.  Richardson,  18  How.  Pr.  (N.  Y.) 
92;  s.  c.  4  Park.  Cr.  R.  (N.  Y.)  656 ;  Schofield  v.  Root,  12  Phila.  (Pa.)  333 ; 
In  re  Hardigan,  57  Vt.#100;  Gerdeman  v.  Com.  11  Phila.  (Pa.)  374;  U.  S.  v. 
Johns,  4  Dall.  (U.  S.)  412;  Cowell  v.  Patterson,  49  Iowa,  514;  Ex  parte  Mohr, 
73  Ala.  503.  In  California,  the  question  whether  there  was  probable  cause 
for  the  commitment  of  a  party  by  a  justice  of  the  peace  will  be  inquired  into 
on  habeas  corpus.  Ex  parte  Stearnes,  82  Cal.  245.  See  Selz  v.  Presburger,  49 
N.  J.  L.  396;  Ex  parte  Hollwedel,  74  Mo.  395. 
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at  least  to  the  extent  of  the  evidence  produced  before  them.  And 
the  courts  have  in  a  few  instances,  even  without  a  statute  author- 
izing it,  gone  so  far  as  to  admit  other  evidence  on  habeas  corpus 
besides  that  taken  before  the  committing  magistrate.1  Nor  will 
one's  waiver  of  preliminary  examination  before  the  committing 
magistrate  deprive  him  of  the  right,  on  habeas  corpus,  to  show 
that  he  is  not  detained  on  sufficient  evidence  to  sustain  the 
charge.2 

§  1301.  Same  —  Upon  Conviction.  —  An  objection  that  the  com- 
plaint under  which  petitioner  was  convicted  does  not  state  a 
cause  of  action  will  not  be  considered,  where  the  complaint  is  not 
made  a  part  of  the  petition,  nor  referred  to  in  the  return,  and 
where  no  offer  was  made,  on  the  submission  of  the  matter,  to 
make  the  complaint  a  part  of  the  record.8  It  should  be  borne  in 
mind  that  convictions  before  justices  having  jurisdiction  to  try  for 
minor  offences  stand  upon  a  different  footing  from  preliminary 
commitments.  Similar  rules  apply  in  cases  of  conviction  and 
commitment  thereon  as  in  other  courts.  Thus  trials  before  magis- 
trates in  proceedings  for  the  committal  of  juvenile  vagrants  are 
not  reviewable  by  habeas  corpus.4 

§  1302.  Commitment  by  United  States  Commissioner.  —  Where 
there  is  evidence  tending  to  show  that  a  party  who  has  been  com- 
mitted by  a  United  States  commissioner  for  an  offence  against  the 
laws  of  the  United  States  is  guilty,  the  sufficiency  of  such  evi- 
dence is  not  open  to  review  on  proceedings  by  habeas  corpus. 
While  the  relator  is  held  upon  any  competent  evidence,  according 
to  the  commissioner's  judgment,  he  is  not  held  in  custody  con- 
trary to  the  law.6    But  this  rule  only  applies  where  the  record 

1  Ex  parte  Mahone,  30  Ala.  49;  8.  c.  68  Am.  Dec.  Ill;  People  v.  Martin, 
1  Park.  Cr.  R.  (N.  Y.)  191 ;  Ex  parte  Champion.  52  Ala.  311 ;  People  t>.  Mc- 
Leod,  1  Hill,  (N.  T.)  377;  8.  c.  25  Wend.  (N.  Y.)  483;  87  Am.  Dec.  328. 

*  Cowell  v.  Patterson,  49  Iowa,  514;  Benjamin  v.  State,  (Fla.)  6  So.  433. 

•  In  re  Rosenheim,  83  Cal.  388;  23  P.  372. 

«  Re  Moses,  13  Abb.  (N.  Y.)  N.  Cas.  189;  8.  c.  66  How.  (N.  Y.)  Pr.  296. 

5  United  States  v.  Don  On,  (Cir.  Ct.)  49  F.  569;  Re  Byron,  18  Fed.  Rep. 
722 ;  In  re  Morris,  40  F.  824 ;  In  re  Leo  Hem  Boy,  47  F.  302.  The  decision 
of  a  United  States  commissioner,  sentencing  a  judgment  debtor  to  imprison- 
ment for  fraud  in  the  disposition  of  his  property,  is  not  reviewable  by  the  cir- 
cuit court  of  the  United  States  on  habeas  corpus,  nor  by  the  Supreme  Court 
on  appeal  from  the  circuit  court,  where  it  appears  that  the  commissioner 
had  jurisdiction  of  the  subject-matter  and  the  person  of  the  debtor,  and  the 
only  objections  raised  are  errors  and  irregularities  in  the  proceedings.  Stevens 
v.  Fuller,  136  U.  S.  468;  10  S.  Ct.  911. 
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before  the  court  purports  to  contain  all  the  evidence  taken  before 
the  commissioner,  and  it  has  been  held  that  the  circuit  court  upon 
habeas  corpus  to  the  marshal  to  bring  up  a  prisoner  in  his  cus- 
tody, is  not  concluded  by  the  finding  of  the  committing  magis- 
trate, but  may,  in  the  exercise  of  its  authority  over  proceedings  of 
commitment,  go  behind  the  formal  order,  and,  through  the  medium 
of  a  certiorari^  bring  before  it  the  evidence  upon  which  the  com- 
mitment* was  made,  and  the  court  may  require  the  production 
before  it  of  the  minutes  of  oral  evidence  taken  by  the  commis- 
sioner, and  of  any  written  depositions,  and  may  examine  the  com- 
missioner as  to  evidence  taken  by  him  and  not  reduced  to 
writing,  and  as  to  lost  evidence.1 

§  1303.  Commitments  by  Court-martial.  —  The  civil  courts  may 
in  any  case,  by  means  of  the  writ  of  habeas  corpus,  inquire  into 
the  jurisdiction  of  a  court-martial,  and  if  the  person  condemned 
was  not  amenable  to  its  jurisdiction,  may  discharge  him  from  sen- 
tence; but  the  civil  courts,  by  habeas  corpus,  can  exercise  no 
supervisory  or  correcting  power  over  the  proceedings  of  a  court- 
martial,  and  mere  errors  in  their  proceedings  are  open  to  consid- 
eration.2 And  when  it  appears  on  the  return  to  the  writ  that  the 
petitioner  is  held  for  trial  by  a  naval  court-martial,  for  offences 
charged  to  have  been  committed  while  in  the  naval  service,  the 
only  questions  to  be  determined  are  whether  that  court  had  juris- 
diction, or  has  exceeded  its  jurisdiction  to  try  the  petitioner  for 
the  offences  charged.8 

§  1304.  Commitments  to  Asylums,  Houses  of  Refuge,  eto.  — Where 
a  child  has  been  committed  to  the  New  York  Juvenile  Asylum,  and 
the  commitment  appears  to  be  in  the  form  prescribed  by  the  stat- 
ute creating  that  institution,  the  court  will  not,  on  habeas  corpus, 
inquire  into  the  legality,  regularity,  or  sufficiency  of  the  proceed- 
ings before  the  magistrate,  which  resulted  in  such  commitment.4 

i  Re  Martin,  5  Blatchf.  303. 

1  United  States  v.  Grimley,  137  U.  S.  147;  11  S.  Ct.  54,  reversing  38  F.  84; 
Ex  parte  Mason,  105  U.  S.  696. 

»  Re  Bogart,  2  Sawyer,  396;  People  t;.  Fullerton,  17  N.  Y.  Supreme  Ct.  63. 
Question  of  the  statute  of  limitations  against  a  prosecution  for  desertion  not 
tried  on  habeas  corpus.  Re  White,  17  Fed.  Rep.  723.  That  a  court,  on 
habeas  corpus,  will  not  review  the  evidence  on  which  a  court-martial  imposed 
a  fine  for  the  non-payment  of  which  the  petitioner  is  held  in  custody,  see  People 
v.  New  York  County  Jail  Warden,  34  Hun,  (N.  Y.)  393. 

4  People  v.  N.  Y.  Juvenile  Asylum,  12  Abb.  (N.  Y.)  Pr.  92;  People  v. 
Protectant  Episcopal  House  of  Mercy,  128  N.  Y.  625;  28  N.  £.  473 ;  Id.  477. 
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Upon  habeas  corpus  to  review  the  restraint  of  a  person  held  in 
confinement  as  a  lunatic,  but  without  any  inquisition  of  lunacy, 
the  judge  should  not  remand  the  petitioner  except  upon  an  evi- 
dent and  stern  necessity  for  continuing  the  confinement.1  But  a 
dangerous  lunatic  should  never  be  discharged  because  the  order 
of  confinement  does  not  strictly  conform  to  the  requirements  of 
the  statute  under  which  the  custody  is  claimed.2  Nor  will  the 
court  on  habeas  corpus  to  inquire  into  the  detention  of  *a  person 
committed  to  the  house  of  refuge,  go  behind  the  statement,  as  to 
age,  contained  in  the  commitment.  The  question  of  age  can  be 
judicially  inquired  into  only  on  certiorari.*    But  it  seems  that  a 

In  delivering  the  opinion,  Ruger,  C.  J.,  said:  "  The  character  of  the  argument 
addressed  to  this  court  seems  to  indicate  that  the  counsel  for  the  petitioner 
supposed  that  the  return  to  a  writ  of  habeas  corpus  assimilated  that  required 
by  a  certiorari  to  review,  and  that  the  evidence  taken  on  the  trial  should  be  re- 
turned. These  proceedings,  however,  are  radically  different ;  the  one  being 
instituted  for  the  purpose  of  determining  whether  a  person  detained  in  ens* 
tody  is  held  by  legal  authority,  and  the  other  for  the  purpose  of  reviewing  the 
determination  of  subordinate  tribunals  in  a  judicial  proceeding.  In  habeas 
corpus,  the  only  inquiry  is  whether  the  magistrate  issuing  process  had  au- 
thority to  pronounce  a  judgment  of  imprisonment  for  the  cause  assigned;  and, 
if  this  has  been  shown,  the  statute  forbids  the  judge  to  review  the  decision  of 
such  magistrate.  ...  It  seems  clear,  therefore,  that  the  only  question  before 
the  judge,  on  the  return  to  this  writ,  was  whether  the  magistrate  executing 
the  commitment  had  jurisdiction  of  the  case,  and  authority  to  pronounce  the 
judgment  rendered."  A  prisoner  sentenced  to  the  "  state  board,  to  be  by  them 
confined  in  the  Lyman  school,"  though  the  statute  authorizes  the  board  to 
send  him  to  the  school  only  if  he  proves  unmanageable  (Acts  Mass.  1884, 
c.  323,  §  22),  will  not  be  released  on  habeas  corpus;  section  23  authorizing  a 
sentence  to  the  school,  and  the  proper  remedy  being  by  writ  of  error.  Sennott 
v.  Swan,  146  Mass.  489;  16  N.  £.  448. 

1  Commonwealth  v.  Kirkbride,  2  Brews.  (Pa.)  400. 

8  In  re  Shuttleworth,  9  Ad.  &  £1.  651.  In  this  case  Lord  Denman  said: 
41  If  the  court  thought  that  a  party  unlawfully  received  or  detained  was  a 
lunatic,  we  should  be  betraying  the  common  duties  of  members  of  society 
if  we  directed  a  discharge.  But  we  have  no  power  to  set  aside  the  order, 
only  to  discharge.  And  should  we,  as  judges  or  individuals,  be  justified 
in  setting  such  a  party  at  large?  It  is  answered  that  there  may  be  a  fresh 
custody.  But  why  so  ?  Is  it  not  better,  if  she  be  dangerous,  that  she  should 
remain  in  custody  till  the  Great  Seal  or  the  Commissioners  act?  Therefore, 
being  satisfied  in  my  own  mind  that  there  would  be  danger  in  setting  her  at 
large,  I  am  bound  by  the  most  general  principles  to  abstain  from  so  doing; 
and  I  should  be  abusing  the  name  of  liberty  if  I  were  to  take  off  a  re- 
straint for  which  those  who  are  most  interested  in  the  party  ought  to  be  most 
thankful." 

•  People  v.  Superintendent  of  House  of  Refuge,  8  Abb.  (N.  T.)  Pr.  N.  a. 
112.     See  also  Ackley  v.  Tinker,  26  Kan.  485. 
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relaxation  of  this  rule  is  proper  in  favor  of  the  parents  of  a  juve- 
nile so  committed  who  was  not  a  party  to  the  proceeding.  And 
where  an  infant  under  four  years  of  age  was  committed  under  a 
statute  to  the  custody  of  the  overseers  of  the  poor  of  a  city  by 
a  court  of  competent  jurisdiction,  on  findings  that  she  was  by 
neglect  of  her  parents  growing  up  without  education  or  salutary 
control,  it  was  held  that  the  commitment  was  not  binding  upon 
the  father  of  the  child  as  an  adjudication  upon  his  rights ;  and 
that  he  had  a  right  upon  habeas  corpus  to  show  that  the  cause 
stated  for  the  commitment  did  not  continue  to  exist.1 

§  1305.  Commitments  by  Legislative  Bodies.  —  Courts  may, 
where  the  committing  authority  is  a  legislative  body,  inquire  into  the 
power  or  jurisdiction  to  commit.2  But  upon  the  hearing  of  a  writ 
of  habeas  corpus  in  behalf  of  one  imprisoned  by  order  of  the  House 
of  Representatives  of  Massachusetts,  it  was  held  that  the  petitioner 
could  not  file  in  evidence  his  written  request  to  the  speaker,  be- 
fore his  commitment,  for  a  hearing  at  the  bar  of  the  House,  and 
the  speaker's  refusal.8 

§  1306.  Arrest  without  Warrant.  —  Upon  a  return  to  a  habeas 
corpus,  in  the  case  of  an  arrest  upon  suspicion,  and  without  a 
warrant,  proof  must  be  given  to  show  the  suspicion  to  be  well 
founded.4 

§  1307.  in  Contempt  Cases.  —  On  habeas  corpus  in  a  case  of 
commitment  for  contempt  the  court  can  go  no  further  than  to  in- 
quire into  the  jurisdiction ;  and  if  the  court  committing  the  party 
had  jurisdiction  of  the  person  and  subject-matter  pertaining  to 
which  the  contempt  is  claimed  to  have  been  committed,  the  pris- 
oner will  be  remanded.5    On  the  other  hand,  the  want  of  such 

1  Farnham  v.  Pierce,  141  Mass.  203 ;  6  N.  E.  830.    See  Commonwealth  t>. 
MTteagy,  1  Ashm.  (Pa.)  248.     See  Sweatman's  Case,  1  Cow.  (N.  T.)  144. 
9  Falvey  v.  Massing,  7  Wis.  630. 

*  Burnham  v.  Morrissey,  14  Gray,  (Mass.)  226. 

*  Matter  of  Henry,  29  How.  (N.  Y.)  Pr.  186. 

*  In  matter  of  Percy,  2  Daly,  (N.  Y.)  530;  Anon.  18  Abb.  (N.  Y.)  N.  Cas. 
216;  People  v.  Cassels,  5  Hill,  (N.  Y.)  164;  In  re  Smith,  117  111.  63;  Ex  parte 
McDonald,  1  Low.  (U.  S.)  100;  In  re  Robb,  64  Cal.  431 ;  Ex  parte  Smith,  117  LI. 
63;  Williamson's  Case,  26  Pa.  St.  9;  s.  c.  67  Am.  Dec.  874  ;  Ex  parte  Adams, 
25  Miss.  883;  s.  c  59  Am.  Dec.  234;  Ex  parte  Millett,  37  Mo.  App.  76 ;  Ex 
parte  Henshaw,  73  Cal.  486;  Ex  parte  Harris,  4  Utah,  5;  5  Pac.  R.  129;  In  re 
Lowenthal,  74  Cal.  109 ;  15  Pac.  R.  359.  Upon  an  original  application  to  the 
Supreme  Court  of  the  United  States  for  a  writ  of  habeas  carpus  in  favor  of  one 
committed  for  contempt  by  a  circuit  court,  the  facts  as  set  forth  in  the  order 
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jurisdiction  warrants  his  discharge.1  One  cannot  by  habeas  corpus 
retry  issues  of  fact  which  have  been  found  against  him  in  another 
court,  by  order  of  which  he  has  been  adjudged  in  contempt  *  The 
court  can  examine  only  two  questions ;  first,  as  to  jurisdiction ; 
and  secondly,  as  to  the  form  of  the  commitment.  When  the  juris- 
diction is  undoubted,  and  the  commitment  is  sufficient  in  form, 
and  contains  all  that  the  statute  requires,  the  prisoner  must  be 
remanded  and  the  writ  discharged.8  But  evidence  may  be  intro- 
duced to  procure  the  release  of  persons  committed  for  contempt 
to  show  a  want  of  jurisdiction  in  the  court  making  the  order  of 
commitment.4    But  as  to  the  matters  properly  found  therein 

of  commitment  must  be  regarded  as  true  and  cannot  be  reviewed.  In  re 
Terry,  9  S.  Ct.  77.  It  was  held  that  on  a  writ  of  habeas  corpus  to  discharge  a 
prisoner  committed  by  the  New  York  common  pleas,  at  general  term,  for  con- 
tempt, the  judge  at  chambers  ought  not  to  review  their  decision  that  they  had 
jurisdiction  of  the  action.  People  v.  Orser,  12  How.  (N.  Y.)  Pr.  550.  If  the 
judge  had  jurisdiction  in  the  matter,  his  orders,  so  long  as  they  are  within  the 
authority  conferred  on  him,  cannot  be  inquired  into,  though  they  may  have 
been  irregular  and  erroneous.     In  re  Morris,  39  Kan.  28;  18  P.  171. 

1  Ex  parte  Adams,  55  Miss.  883;  8.  c.  59  Am.  Dec.  234;  Ex  parte  Rowland, 
104  U.  S.  604;  8.  c.  3  Morr.  Trans.  608;  Ex  parte  Perkins,  29  F.  900;  Tyler 
v.  Connolly,  65  Cat.  28;  Williamson's  Case,  26  Pa.  St.  9;  s.  c.  67  Am.  Dec. 
374;  Dudley  v.  McCord,  65  Iowa,  671;  In  matter  of  Dill,  32  Kan.  668;  Ex 
parte  Perkins,  (Ind.)  29  Fed.  R.  900;  Ex  parte  Fisk,  113  U.  S.  713;  note  to 
Com.  v.  Lecky,  1  Watts,  (Pa.)  60;  s.  c.  26  Am.  Dec.  49;  In  re  Ayres,  123 
U.  S.  443 ;  Ex  parte  Grace,  12  Iowa,  208,  note;  s.  c.  79  Am.  Dec.  536;  70reg. 
68;  Com.  v.  Taylor,  11  Phila.  (Pa.)  386;  Com.  v.  Carlisle,  Bright,  (Pa.)  36; 
Schofield  v.  Root,  12  Phila.  (Pa.)  333;  Ex  parte  Jackson,  45  Ark.  158;  In  re 
Eldred,  46  Wis.  W0;  In  re  Booth,  3  Wis.  157;  In  re  Tarble,  25  Wis.  390;  In 
re  Crandall,  34  Wis.  177;  In  re  Seraler,  41  Wis.  517;  In  re  Pierce,  44  Wis. 
411;  In  matter  of  Harris,  47  Mo.  164;  Ex  parte  Kellogg,  6  Vt  509;  In  re 
Powers,  25  Vt.  261 ;  In  re  Tracy,  25  Vt.  96;  In  re  Rackett,  53  Vt.  354 ;  Phin- 
ney's  Case,  32  Me.  440;  In  re  Balcora,  12  Neb.  316;  Robb  v.  McDonald,  29 
Iowa,  330;  Ex  parte  McCullough,  35  Cal.  101;  Peltier  v.  Pennington,  2  Green, 
(N.  J.)  312;  Sheehan's  Case,  122  Mass.  445. 

8  Ex  parte  Cottrell,  59  Cal.  420. 

*  People  o.  Sheriff,  etc.,  29  Barb.  (N\  Y.)  622;  compare  Shank's  Case,  15 
Abb.  (N.  Y.)  Pr.  n.  8.  38.  A  commitment  for  contempt  in  not  delivering  pos- 
session of  property  pursuant  to  order  of  court,  must  show  on  its  face  that  the 
person  committed  had  possession  or  control  of  the  property.  On  habeas  corpus 
to  discharge  the  prisoner  from  detention  under  a  commitment  which  is  defec- 
tive in  this  respect,  the  court  cannot  supply  the  defect  by  resorting  to  the 
papers  on  which  the  original  order  to  give  possession  was  made.  People  r. 
Connor,  15  Abb.  (N.  Y.)  Pr.  n.  s.  430.  A  refusal  to  pay  a  personal  tax  is  a 
contempt,  within  the  rule  that  a  commitment  specially  and  plainly  charging 
contempt  cannot  be  inquired  into  on  habeas  corpus.  Kahn's  case,  11  Abb. 
(N.  Y.)  Pr.  147;  Matter  of  Kahn,  19  How.  (N.  Y.)  Pr.  475. 

«  In  re  George,  5  Ohio  C.  Ct.  R.  207. 
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the  record  in  a  contempt  proceeding  imports  absolute  verity, 
and  cannot  be  questioned  on  habeas  corpus  to  release  the 
prisoner.1 

§  1308.  In  Extradition  Cases.  —  On  habeas  corpus,  where  the 
prisoner  is  held  under  an  extradition  warrant  of  the  governor, 
which  recites  that  it  was  issued  upon  the  requisition  of  the  gover- 
nor of  another  state,  accompanied  by  a  copy  of  an  indictment, 
certified  as  duly  authenticated,  the  warrant  is  conclusive  evidence 
that  the  person  therein  named  stands  charged  with  crime  in  such 
other  state  within  the  meaning  of  the  constitution.2  And  if  the 
return  to  a  writ  of  habeas  corpus  in  case  of  the  arrest  of  a  person 
upon  the  requisition  of  the  governor  of  another  state,  alleges  that 
the  petitioner  is  the  identical  person  named  in  the  warrant,  the 
question  whether  that  person  committed  the  crime  can  only  be 
tried  in  the  state  issuing  the  requisition.8 

§  1309.  On  Hearing  for  Bail  —  Before  Indictment. — There  can- 
not be  a  more  important  question  collateral  to  the  principal  one 
involving  the  ultimate  rights  of  a  petitioner  than  that  relating  to 
the  extent  to  which  the  court  should  inquire  in  a  case  where  there 
has  been  a  warrant  of  commitment  issued  by  a  committing  magis- 
trate upon  preliminary  examination  for  felony.  The  practice  dif- 
fers in  different  states,  and  conflicting  decisions  are  frequently 
found  in  the  same  state.  There  are  many  decisions  to  the  effect 
that  unless  the  committing  magistrate  has  exceeded  his  jurisdic- 
tion, and  where  the  proceedings  and  the  warrant  of  commitment 
are  valid  and  sufficient  upon  their  face,  the  court  having  cogni- 
zance of  the  application  should  remand  the  prisoner  without 
further  inquiry.4  But  a  contrary  practice  has  frequently  been 
adopted  even  in  the  absence  of  legislation  on  the  subject.  Courts 
possessing  jurisdiction  as  committing  magistrates  undoubtedly 
may  exercise  their  discretionary  power  to  call  the  witnesses  and 
hear  the  case  de  novo,  where  an  inspection  of  the  record  leaves 

1  Ex  parte  Bergman,  (Wyo.)26  P.  914;  Tolleson  t>.  Greene,  83  Ga.  499;  10 
S.  E.  120. 

*  Matter  of  Leary,  10  Ben.  197. 

8  Robinson  v.  Flanders,  29  Ind.  10;  see  Matter  of  Leary,  10  Ben.  167. 

4  State  v.  Asselin,  T.  U.  P.  Charlt.  (Ga.)  184 ;  People  v.  Cassels,  5  Hill, 

(N.  Y.)  165;  People  v.  Supt,  etc.,  8  Abb.  Pr.  (N.  Y.)  n.  b.  112;  People  v. 

Tompkins,  1  Park.  Cr.  R.  (N.  Y.)  224;  People  v.  McCormaclc,  4  Park  Cr.  R. 

(N.  Y.)  9;  Matter  of  Wright,  65  How.  Pr.  (N.  Y.)  119;  aff'g,  s.  c.  63  How. 

Pr.  (N.  Y.)  3*5;  State  v.  Persdorf,  33  La.  An.  1411. 
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the  question  of  probable  guilt  doubtful.1  Statutory  provisions 
are  frequently  found  defining  the  powers  and  duties  of  courts  in 
such  cases.  In  California,  other  evidence  than  that  taken  before 
the  magistrate  may  be  heard ;  but  the  petition  should  be  addressed 
to  the  superior  court  or  judge  of  the  proper  county,  and  set  out 
the  discovery  of  such  new  evidence  among  the  grounds  for  the 
petition.2  In  Texas  the  court  is  required,  in  habeas  corpus  pro- 
ceedings for  admission  to  bail,  to  hear  evidence  of  the  nature  of 
the  offence,  and  the  circumstances  under  which  it  was  committed.* 

§  1310.  Same  —  After  Indiotment.  —  On  application  for  bail  on 
habeas  corpus  in  a  capital  case,  the  petitioner  must  establish  his 
right  to  bail.  The  indictment  constitutes  a  prima  facie  case 
against  him,  and  casts  upon  him  the  burden  of  showing  by  proper 
evidence  that  it  is  a  case  in  which  bail  should  be  accepted.4 

Upon  the  question  as  to  the  extent  of  the  inquiry  upon  habeas 
corpus  after  indictment,  the  courts  are  far  from  uniform  in  their 
views.  Since  the  finding  of  the  indictment  creates  a  great  presump- 
tion of  guilt  against  the  accused,  it  is  held  in  several  states  that  the 
finding  of  the  grand  jury  cannot  be  reviewed  in  a  habeas  corpus 
proceeding;  and  that  the  presumption  cannot  be  rebutted  and 
overcome  by  affidavits  or  oral  evidence  on  the  question  of  the 

1  See  Ex  parte  Isbell,  11  Nev.  295;  Selz  v.  Presburger,  49  N.  J.  L.  396; 
but  it  is  sufficient  if  the  court  can  see  that  a  verdict  would  be  not  without 
evidence  to  sustain  it.     Gerderaan  v.  Commonwealth,  11  Phila.  (Pa.)  374. 

*  Ex  parte  Curtis,  (Cal.)  28  P.  223. 

*  In  re  Campbell,  (Tex.)  18  S.  W.  141;  28  Tex.  App.  376.  The  power 
vested  by  Const.  La.  art.  89,  in  the  supreme  court  to  issue  writs  of  habeas 
corpus  being  one  of  original  and  not  of  appellate  jurisdiction,  it  will  not,  on 
an  application  for  such  writ,  review  the  testimony  taken  before  a  district  judge 
on  a  preliminary  examination.     State  v.  Scott,  (La.)  9  So.  501. 

*  Ex  parte  Smith,  23  Tex.  App.  100;  Zenbrod  t;.  State,  25  Tex.  519;  Ex 
parte  Randon,  12  Tex.  App.  146;  Ex  parte  Bomar,  9  Tex.  App.  610;  Ex  parte 
Scoggin,  6  Tex.  App.  546;  Ex  parte  Jones,  55  Ind.  176;  Ex  parte  Heffren,  27 
Ind.  87 ;  Ex  parte  Rhear,  77  Ala.  92 ;  Ex  parte  Hammock,  78  Ala.  414;  Ex 
parte  Strange,  59  Cal.  416;  People  v.  Tinder,  19  Cal.  539;  Ex  parte  Vaughan, 
44  Ala.  417 ;  Ex  parte  Springer,  1  Utah,  214 ;  Ex  parte  Kendall,  100  Ind.  599; 
Street  v.  State,  43  Miss.  1 ;  Ex  parte  Bridewell,  57  Miss.  39 ;  Hoi  ley  v.  State, 
15  Fla.  688;  Ex  parte  McGlawn,  75  Ala.  38;  Lynch  v.  People,  38  111.  494; 
U.  S.  v.  Jones,  3  Wash.  (U.  S.)  224;  People  v.  Van  Home,  8  Barb.  (N.  T.) 
158;  State  v.  Mills,  2  Dev.  (N.  C.)  L.  555;  Territory  v.  Benoit,  1  Mart.  (La.) 
142;  Hight  v.  U.  S.,  1  Morr.  (rowa)  407;  People  v.  Dixon,  4  Park.  Cr.  R. 
(N.  Y.)  651 ;  U.  S.  v.  Burr,  1  Burr's  Trial,  312.  Compare  Yarborousrh  v.  Stat*. 
2  Tex.  523 ;  State  v.  Hill,  3  Brev.  (S.  C.)  89;  Lumm  v.  State,  3  Port.  (Ind.) 
294 ;  Street  v.  State,  48  Miss.  1. 
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guilt  or  innocence  of  the  accused  except  under  extraordinary  cir- 
cumstances.1   The  weight  of  authority  undoubtedly  supports  this 
view,  but  in  a  few  states  the  courts  adopt  a  modification  of  it  and 
accept  evidence  aliunde  the  indictment,  still  giving  the  fact  of  an 
indictment  having  been  found  by  the  grand  jury  an  important 
bearing  in  making  up  the  final  decision.2    In  North  Carolina  a 
statute  provides  that  any  justice  of  the  supreme  court  or  judge 
of  the  superior  or  criminal  courts  shall  have  power  to  bail  persons 
committed  to  jail  charged  with  crime  in  all  cases ;  also  that,  on 
return  of  the  writ  of  habeas  corpus,  the  judge  shall  examine  into 
the  facts  contained  in  the  return,  and  the  cause  of  restraint,  and 
hear  proof  on  both  sides,  and  do  what  appertains  to  justice  in 
delivering,  bailing,  or  remanding  the  party.     It  is  held  under  this 
statute  that  the  finding  of  an  indictment  for  murder  is  not  so  con- 
clusive that  there  is  probable  cause  for  petitioner's  detention  as  to 
preclude  the  judge  from  hearing  evidence  on  his  behalf  to  estab- 
lish his  right  to  be  admitted  to  bail.8 

§1311.  Cases  involving  Custody  of  Children.  —  Courts  should 
and  generally  do  admit  evidence  freely  to  determine  the  question 
of  legality  or  illegality  of  detention  of  children.4  And  if  upon  the 
hearing  of  a  writ  of  habeas  corpus  sued  out  by  the  mother  after 
the  death  of  her  husband  to  obtain  the  custody  of  their  minor 
child,  it  appears  that  the  mother,  shortly  before,  had  been  insane, 
it  is  proper  for  the  court  to  order  such  further  inquiry  as  will 
determine  whether  she  is  fit  to  be  intrusted  with  the  custody  of 
her  child.5    Upon  habeas  corpus  to  restore  an  infant  to  the  cus- 

1  Territory  v.  Benoit,  1  Mart.  (La.)  142;  People  c.  Dixon,  4  Park.  Cr.  R. 
(N.  Y.)  ($51;  Finch  v.  State,  15  Fla.  633  ;  People  ?».  Cole,  6  Park.  Cr.  R.  (N.  Y.) 
695;  Ex  parte  Harfonrd,  16  Fla.  283;  Ex  parte  Taylor,  5  Cow.  (N.  Y.)  56; 
People  v.  Hyler,  2  Park  Cr.  R.  (N.  Y.)  571;  Hight  v.  U.  S.,  1  Morr.  (Iowa) 
407;  U.  S.  c.  Jones,  3  Wash.  224;  U.  S.  v.  Burr,  Burr's  Trial,  312;  People  v. 
Tinder,  19  Cal.  539  ;  People  v.  McLeod,  1  Hill,  (N.  Y.)  377;  s.  c.  25  Wend. 
(N.  Y.)  483. 

*  See  Cora.  v.  Rutherford,  5  Rand.  (Va.)  646;  Street  t».  State,  43  Miss.  1; 
State  v.  Hill,  3  Brev.  (S.  C.)  89,  holding-  that  the  court  may  hear  and  con- 
sider affidavits  tending  to  show  that  the  prosecution  was  instituted  from  malice 
or  mistake. 

*  State  p.  Herndon,  (N.  C.)  12  S.  E.  268,  107  N.  C.  934.  In  this  case,  both 
sides  of  the  question  were  ably  presented,  Clark,  J.,  delivering  the  opinion,  and 
Merrimon,  C.  J.,  dissenting. 

4  State  v.  Richardson,  40  N.  H.  272 ;  Matthews  t;.  Wade,  2  W.  Va.  464. 

*  State  ».  Reuff,  29  W.  Va.  751 ;  2  S.  E.  801.    Woods,  J.,  in  delivering  an 
opinion,  said:  "  But  where  it  is  apparent  from  the  record  that  proof  of  an  ex- 


1080  HABEAS  CORPUS.  [PART  H. 

against  whom  the  writ  was  issued  have  made  any  return  thereto, 
to  order  the  minor  forthwith  to  be  delivered  into  the  custody  of 
the  party  who  sued  out  the  writ.1  And  yet,  if  a  child  of  tender 
years  be  illegally  imprisoned,  and  there  is  no  one  standing  in 
loco  parentis,  the  application  may  be  made  by  any  competent 
person  on  his  behalf.2  A  husband  whose  wife  is  kept  in  custody 
away  from  him  and  against  her  will  is  entitled  to  a  writ  for  the 
purpose  of  liberating  her ; 3  and  a  wife  may  make  application  on 
behalf  of  her  husband,4  or  against  her  husband  when  she  is 
improperly  restrained  by  him.6 

§  1315.  state  as  Party.  —  The  proceeding  being  in  the  nature  of 
a  civil  action  to  enforce  a  private  right,  the  state  is  not  a  proper 
party,  though  it  was  held  otherwise  in  an  early  Alabama  case.6 
And  yet,  notice  to  the  proper  state  officer  is  usually  required  by 
statute. 

§  1316.  Party  Defendant.  — The  officer  or  person  having  the  party 
by  whom  or  on  whose  behalf  the  proceeding  is  instituted  is  evi- 
dently the  only  proper  party  defendant.7  The  writ  may  be  directed 
to  any  person  within  the  state  and  amenable  to  its  laws.8 

1  Re  Poole,  2  Mac  Arthur,  583.  May  issue  upon  application  of  a  father 
where  his  minor  son  has  enlisted  in  the  militia.  United  States  v.  Anderson, 
Cooke,  (Tenn.)  143. 

8  People  v.  Mercein,  3  Hill,  (NT.  Y.)  399;  s.  c.  38  Am.  Dec.  644;  Matter  of 
Mitchell,  R.  M.  Charlt.  (Ga.)  489. 

•  Ex  parte  Newton,  2  Smith,  617;  Rex  v.  Gregory,  4  Burr.  1991 ;  Rex  ». 
Clarkson,  1  Stra.  445;  Sanders  t>.  Rod  way,  13  Eng.  L.  &  £q.  463;  8.  c.  16 
Jur.  1005;  Ex  parte  Sandilands,  12  Eng.  L.  &  Eq.  463;  8.  c.  21  L.  J.  Rep. 
(n.  s.)  Q.  B.  342;  Queen  v.  Leggatt,  18  Ad.  &  L.  Q.  B.  781;  Rex  v.  Mead, 
1  Burr.  542;  Schouler's  Dom.  Rel.  3d  ed.  61. 

4  Cobbett  v.  Hudson,  15  Ad.  &  El.  Q.  B.  988;  Matter  of  Ferrens,  3  Ben. 
(U.  S.)  445. 

6  Lister's  Case,  8  Mod.  22. 

6  Wade  v.  Judge,  5  Ala.  130.  On  a  habeas  corpus,  in  a  question  of  conflict 
between  state  and  Federal  process,  counsel  have  no  right  to  appear  in  defence 
of  the  state  process,  unless  in  some  way  authorized  by  the  state  or  its  proper 
officers ;  and  after  return  made,  the  court  refused  to  hear  as  counsel  a  mem- 
ber of  the  bar  who  showed  no  such  authority,  nor  any  authority  beyond  that 
of  the  person  executing  the  state  writ.     Ex  parte  Jenkins,  2  Wall.  Jr.  521. 

7  Nichols  v.  Cornelius,  7  Ind.  611 ;  Commonwealth  v.  Ridgeway,  2  Ashm. 
(Pa.)  247. 

'  Re  Booth,  3  Wis.  1. 
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I.  The  Petition. 


S  1317.  Treated  as  Complaint. 

1318.  Requisites  of  Petition. 

1319.  Same  — For  Bail. 


§  1320.  Verification  —  Affidavits. 
1321.  Exhibits. 


§  1317.  Treated  as  Complaint  —  While  strictly  speaking,  owing 
to  the  summary  character  of  the  proceeding,  there  are  no  plead- 
ings in  habeas  corpus,  yet  for  all  practical  purposes  the  petition 
(sometimes  called  the  application)  is  treated  as  a  complaint,  and 
the  return  as  an  answer  in  an  ordinary  civil  action. 

§  1318.  Requisites  of  Petition. — The  petition  must  state  the  facts 
which  constitute  the  illegal  restraint.  Thus,  if  the  ground  alleged 
is  that  the  committing  magistrate  acted  without  sufficient  probable 
cause,  the  petition  should  set  forth  all  the  testimony  taken  before 
him.1  The  general  averment  in  a  petition  for  a  writ  of  habeas 
corpus  that  petitioner  is  detained  in  violation  of  the  constitution 
and  laws  of  the  United  States,  and  that  the  district  court  had  no 
jurisdiction  or  authority  to  try  and  sentence  him,  is  merely  an 
averment  of  a  conclusion  of  law,  and  not  of  facts,  which  being 
proved  would  rebut  the  presumption  in  support  of  the  judgment.2 
But  if  the  petition  contain  sufficient  facts,  and  is  properly  verified, 
it  is  not  demurrable  merely  because  it  omits  the  general  allegation 
that  the  petitioner  is  illegally  restrained  of  his  liberty.8 

1  State  v.  Ensign,  13  Neb.  250;  Ex  parte  Deny,  10  Nev.  212;  Re  Garvin, 
3  Colo.  67.     Contra,  White  v.  State,  9  Miss.  (1  Sraed.  &  M.)  149. 

*  Ex  parte  Caddy,  9  S.  Ct.  703;  131  U.  S.  280.  In  case  of  imprisonment 
under  military  authority  the  petition  need  not  aver  the  furnishing  of  the  list  of 
names  of  persons  held  in  custody,  required  by  the  Act  of  1863  to  be  furnished 
by  the  Secretary  of  War  to  the  judges  of  the  courts  of  the  United  States. 
Ex  parte  Milligan,  4  Wall.  2. 

9  Ex  parte  Champion,  52  Ala.  311. 
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§  1319.  Same— -For  Bail.  —  Where  the  legality  of  the  restraint 
is  not  assailed,  but  the  party  only  seeks  to  be  admitted  to  bail,  the 
petition  should  state,  not  that  the  arrest  and  detention  are  illegal, 
but  that  the  petitioner  is  entitled  to  be  enlarged  on  bail.1 

§  1320.  Verification  —  Affidavits.  —  By  statute  in  many  of  the 
states  it  is  required  that  the  petition  be  verified  by  the  petitioner, 
or  by  some  other  competent  witness  having  knowledge  of  the 
facts.  And  where  the  petitioner  is  held  to  answer  on  a  criminal 
charge,  the  writ  will  be  denied  where  the  petition  merely  alleges 
that  no  evidence  was  taken  on  the  preliminary  examination  show- 
ing, or  tending  to  show,  petitioner's  guilt.  The  petition  should 
be  verified,  and  the  evidence  set  out  in  such  form  that  perjury 
can  be  assigned  upon  the  allegations  if  they  are  false.2  An  affi- 
davit upon  which  to  apply  for  a  habeas  corpus,  if  the  application 
is  made  to  an  officer  residing  not  in  the  county  where  the  peti- 
tioner is  detained,  but  in  an  adjoining  county,  must  explicitly 
state  that  there  is  no  officer  in  the  former  county  authorized  to 
grant  the  writ.  It  is  not  sufficient  to  state  that  the  deponent 
could  find  none.8 

§  1321.  Exhibits.  —  On  application  for  the  writ  the  prisoner 
should  produce  a  copy  of  the  commitment  or  show  excuse.4  So 
where  a  person  imprisoned  under  a  writ  of  ne  exeat  petitions  for 
a  writ  of  habeas  corpus,  a  copy  not  only  of  the  writ,  but  of  the 
bill  upon  which  it  is  founded,  and  of  the  judge's  order  directing 
the  writ  of  ne  exeat  to  issue,  must  accompany  the  petition,  or  a 
legal  excuse  must  be  shown  for  the  omission.5  A  guardian  de- 
siring by  the  aid  of  a  writ  of  habeas  corpus  to  obtain  the  custody 
of  his  ward  must  make  his  letters  of  guardianship  a  part  of  his 
petition  for  the  writ.8  But  upon  habeas  corpus  by  a  mother  to 
recover  the  custody  of  her  infant  child,  if  her  right  to  such  custody 


1  Street  v.  State,  43  Miss.  1. 

■  Ex  parte  Walpole,  24  P.  308;  84  Cal.  584.  But  see  Stater.  Philpot, 
Dudley,  (6a.)  46,  holding  that  a  petition  for  the  writ  of  habeas  corpus  ou<rht 
regularly  to  be  supported  by  affidavit  of  the  truth  of  the  facts  stated  therein, 
but  that  such  affidavit  is  not  absolutely  necessary. 

*  People  v.  Burtnett,  13  Abb.  (N.  Y.)  Pr.  8.  Such  an  affidavit  is  also  ob- 
jectionable if  made  several  days  previous  to  the  day  on  which  it  was  used.   Id. 

4  Harrison's  Case,  1  C ranch,  (C.  Ct.)  159.  Compare  Blatter  of  Beard,  4 
Ark.  9;  Ex  parte  Klepper,  26  111.  532. 

5  Ex  parte  Royster,  6  Ark.  28. 

•  Gregg  v.  Wynn,  22  Ind.  373. 
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has  been  before  declared  by  a  decree  in  an  action  for  divorce,  a 
copy  of  the  decree  need  not  be  filed  with  the  petition.1 

II.  The  Return. 


$  1322.  What  constitute* 

1323.  Requisites. 

1324.  Same  —  Certainty  of  Statement. 
1323.  Returning  Warrant  of  Commit- 
ment. 

1326.  Same  —  City  Ordinance. 


§  1327.  Same  —  Order  of  Court. 

1328.  Evasive  Return. 

1329.  Production  of  Body  of  Person  de- 

tained. 

1330.  Verification. 

1331.  Amending  Return. 


§  1322.  What  constitutes.  —  The  Statute  of  31  Gar.  II.  required 
that  the  return  should  be  an  answer  in  writing,  signed  by  the 
party  to  whom  the  writ  is  addressed,  stating  the  time  and  cause 
of  the  caption  and  detention  of  the  prisoner  and  his  production 
before  the  court  or  judge ;  or  if  the  prisoner  be  not  produced,  it 
required  the  reasons  for  not  producing  him  to  be  stated.  It  is 
not  nor  was  it  at  common  law  indispensable  that  the  respondent 
should  attend  in  person  before  the  court  or  judge  in  all  cases  for 
the  purpose  of  making  return.  Upon  the  production  of  the  pris- 
oner, together  with  the  written  return  as  required  by  law,  the 
court  may  determine  the  legality  of  the  imprisonment  in  the 
defendant's  absence.2 

§  1323.  Requisites.  —  The  writ  should  require  the  cause  of  de- 
tention to  be  shown  in  the  return,  and  also  the  day  and  cause  of 
the  caption.  Since  the  object  of  the  proceeding  is  to  set  the  pris- 
oner free  from  present  illegal  restraint,  notwithstanding  the  origi- 
nal taking  was  legal,  the  date,  as  well  as  the  cause  of  the  taking 
and  detention,  is  an  essential  part  of  the  return.  On  the  other 
hand,  though  the  original  taking  was  illegal,  yet,  if  at  the  time  of 
the  return  the  defendant  shows  a  legal  cause  for  the  restraint 
then  imposed,  the  prisoner  will  be  remanded.  The  cause  of  the 
original  caption  is  unimportant  as  affecting  the  decision  upon 
habeas  corpus,  which  is  according  as  the  present  detention  is  legal 
or  illegal.  It  is  an  independent  inquiry  which,  however  important 
as  a  basis  for  a  prosecution  for  false  imprisonment,  cannot  be  in- 
vestigated in  this  proceeding  except  when  it  stands  connected  with 
continuing  restraint.    But  it  has  been  held  that  unless  the  return 


1  Sears  v.  Dessar,  28  Ind.  472. 

*  In  re  Hakewell,  22  Eng.  L.  &  Eq.  395. 


1084  HABEAS   CORPUS.  [PABT II 

to  a  writ  of  habeas  corpus  shows  that  the  caption  and  deteution 
are  legal  at  the  time  of  the  service  of  the  writ,  the  prisoner  ought 
to  be  discharged,  and  that  a  return  showing  a  caption  and  de- 
tention upon  valid  process  since  such  service  is  not  sufficient.1 

§  1324.  Same  —  Certainty  of  Statement.  —  With  reference  to  the 
degree  of  certainty  required  in  returns,  it  may  be  stated  simply 
that  the  ordinary  rules  are  applied  as  in  civil  actions  generally. 
The  language  of  Justice  Buller  concerning  return  to  mandamus 
applies  here :  "  It  is  one  of  the  first  principles  of  pleading  that 
you  have  only  occasion  to  state  facts,  which  must  be  done  for  the 
purpose  of  informing  the  court,  whose  duty  it  is  to  declare  the  law 
arising  upon  those  facts,  and  to  apprise  the  opposite  party  of  what 
is  meant  to  be  proved  in  order  to  give  him  an  opportunity  to  an- 
swer or  traverse  it."  2  Strict  correctness  is  not  required  ;  but  the 
facts  necessary  to  warrant  the  detention  must  be  alleged. 

§  1325.  Returning  Warrant  of  Commitment.  —  A  jailer's  duty, 
upon  the  issue  to  him  of  a  habeas  corpus,  is  only  to  return  the 
authority  and  true  cause  of  imprisonment  as  they  have  come  to 
his  knowledge,  without  taking  any  notice  of  matters  whereof  the 
accused  may  avail  himself  in  avoidance  of  the  officer's  return. 
Accordingly,  where  the  prisoner  is  held  on  execution,  the  return 
will  be  sufficient  if  it  sets  forth  a  copy  of  the  execution  valid  on 
its  face,  and  the  original  is  produced  in  court  at  the  hearing.8  It 
is  frequently  by  statute  made  the  duty,  if  the  party  is  detained  by 
virtue  of  any  writ,  warrant,  or  written  authority,  to  annex  a  copy 
thereof  to  the  return.  And  where  return  to  a  writ  sued  out  by  a 
witness  committed  for  contempt  in  refusing  to  answer  a  question 
did  not  show  that  the  question  was  competent  or  material,  nor 
was  such  fact  shown  in  any  other  way,  it  was  held  that  the  pris- 
oner should  be  discharged.4  A  judgment  by  a  court  of  competent 
jurisdiction  valid  on  its  face  and  a  valid  commitment  under  it 
afford  an  unanswerable  return  to  a  writ  of  habeas  corpus.5    And 

1  Re  Doo  Woon,  18  Fed.  Rep.  898. 

*  King:  v.  Lyme  Regis,  Doug.  150. 

*  Re  Mowry,  12  Wis.  52.  But  a  prisoner  will  not  be  discharged  on  habeas 
corpus  where,  from  the  return  of  the  officer  having  him  in  custody,  it  appears 
that  he  is  held  under  an  information  in  due  form  charging  him  with  forgery. 
Ex  parte  Finley,  66  Cal.  262;  5  P.  222. 

*  Ex  parte  Zeehandelaur,  71  Cal.  238;  12  P.  259. 

*  Smith  v.  Hess,  91  Ind.  424.  See  also  In  re  Waldrif,  1  Ariz.  482;  2  P. 
751;  Ex  parte  Pate,  17  S.  W.  460;  21  Tex.  App.  190.    When  a  sheriff's  re- 
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a  return  of  facts  which  show  a  cause  of  detention  will  be  sufficient, 
if  their  truth  or  sufficiency  are  not  questioned  by  the  prisoner  at 
the  hearing.1  Accordingly  the  return  to  a  writ  of  habeas  corpus 
brought  by  a  father  to  regain  the  custody  of  his  child  from  a 
statutory  guardian,  alleging  the  unfitness  of  the  relator  to  have 
such  custody,  and  the  care,  training,  and  education  of  the  child, 
was  held  sufficient  against  general  exceptions.2 

§  1326.  Same  —  City  Ordinance.  —  A  return  to  a  writ  of  habeas 
corpus  by  the  chief  of  police  of  a  city,  stating  that  petitioner  is 
held  by  virtue  of  a  warrant  of  the  police  court  wherein  petitioner 
had  been  convicted  of  visiting  a  house  of  ill-fame,  and  sentenced 
to  imprisonment,  is  not  demurrable  for  failure  to  state  the  ordi- 
nance under  which  he  was  convicted,  when  such  ordinance  was 
set  out  in  the  petition.8 

§  1327.  Same  —  Order  of  Court.  —  Where  the  commitment  is  to 
a  proper  officer  then  and  there  present  there  can  be  no  return  of 
the  warrant  in  hcec  verba,  for  there  is  no  warrant ;  but  the  officer 

turn  to  a  writ  of  habeas  corpus  shows  that  the  prisoner  was  arrested  under  a 
bench  warrant,  and  is  held  to  answer  to  an  indictment  for  murder,  the  deten- 
tion must  be  held  to  be  legal;  and  unless  testimony  is  offered  reducing  the 
grade  of  the  offence,  the  prisoner  should  be  remanded.  Street  v.  State,  43 
Miss.  1.  And  a  return,  although  founded  on  information  and  belief,  was 
held  sufficient  ground  for  detaining  the  prisoner  in  the  custody  of  the  civil 
authorities  of  the  state,  until  the  evidence  in  the  possession  of  the  general  gov- 
ernment or  the  military  officers,  as  to  the  charge  of  arson,  could  be  produced 
before  a  grand  jury  or  a  committing  magistrate.  Matter  of  Martin,  45  Barb. 
(N.  Y.)  142.     See  also  Matter  of  Rafter,  1  Wins.  (N.  C.)  L.  No.  2,  153. 

1  Patterson  v.  State,  49  N.  J.  L.  326 ;  8  A.  305.  In  the  absence  of  any 
statutory  regulation  upon  the  subject,  the  return  to  habeas  corpus  that  the 
relator  is  held  as  an  insane  patient  need  not  necessarily  have  the  physician's 
certificate  upon  which  the  patient  was  originally  received  attached.  Common- 
wealth v.  Kirkbride,  7  Phil.  (Pa.)  1. 

*  Brooke  v.  Logan,  112  Ind.  183;  13  N.  E.  669.  The  court  by  Zollars,  C.J., 
said :  '•  It  is  stated  in  general  terms,  as  we  have  seen,  that  appellant  is  not  a 
fit  and  suitable  person  to  have  the  custody  and  education  of  his  daughter.  It 
is  contended  that  that  statement  is  too  general.  On  the  other  hand,  it  is  con- 
tended  that  the  exception  to  the  return  is  too  general.  There  is  ground  for 
both  contentions,  under  the  rules  of  correct  pleading;  but  we  think  that  the 
return  should  not  be  overthrown  upon  the  ground  stated.  Doubtless  the  court, 
upon  a  proper  motion  by  appellant,  might  have  required  the  return  to  be  made 
more  certain.  We  hold  the  return  good,  therefore,  upon  the  one  ground  that 
it  asserts  the  unfitness  of  appellant  to  have  the  custody,  care,  training,  and 
education  of  the  child.  Being  sufficient  upon  that  ground,  it  will  stand  as 
against  the  general  exception  made  to  it." 
•  In  re  Ah  Toy,  45  F.  795. 
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should  return  the  truth  of  the  whole  matter.1  The  return  in  such 
cases  is  not  necessarily  confined  to  a  copy  of  the  order  of  com- 
mitment, but  may  include  copies  of  other  orders  or  proceedings 
referred  to  in  the  order  of  commitment  which  show  the  grounds 
of  the  commitment.2  And  where  the  return  to  a  writ  of  habeas 
corpus  sets  up  the  judgment  of  a  court  of  general  jurisdiction,  the 
facts  showing  the  jurisdiction  need  not  be  averred.8 

§  1328.  Evasive  Return.  —  It  has  been  in  several  cases  held  that 
a  return  stating  that  the  prisoner  is  "not  in  respondent's  cus- 
tody "  is  not  sufficient,  but  that  it  should  be  stated  that  the  pris- 
oner is  not  in  his  possession  or  power.4  And  a  return  to  a  writ 
of  habeas  corpus  that  the  person  alleged  to  be  detained  was  not 
within  the  control  and  custody  of  the  party  to  whom  the  writ  was 
directed,  and  that  such  person  was  beyond  the  jurisdiction  of  the 
court,  was  held  evasive  and  insufficient,  it  appearing  that  such 
person  had  been  removed  in  anticipation  of  the  issuing  of  the  writ 
by  the  party  to  whom  it  was  directed.6  So  where  a  person  alleging 
that  he  had  been  appointed  guardian  of  an  infant  sued  out  a  writ 
of  habeas  corpus  to  obtain  the  body  of  the  infant,  illegally  re- 
strained of  his  liberty  by  another  person,  and  the  return  denied 
all  the  allegations  in  the  writ,  and  averred  that  the  mother  of  the 
infant,  the  father  having  first  died,  had  by  will  appointed  him 
guardian,  it  was  held  that  the  return  was  insufficient  in  omitting 
to  append  a  copy  of  the  will,  which  will  should  be  presented  at 
the  hearing.6  And  even  where  the  return  states  that  the  party  is 
not  in  the  possession,  power,  or  custody  of  the  respondent,  this 
will  not  entitle  him  to  be  discharged  if  there  is  any  reason  to  sus- 
pect he  has  not  stated  the  whole  truth.7    A  defendant  on  habeas 

1  Rex  v.  Clark,  1  Salk.  349.     See  Randall  v.  Bridge,  2  Mass.  549. 

a  See  Yates's  Case,  4  Johns.  317. 

8  Lucas  p.  Hawkins,  102  Ind.  64.  Under  section  10  of  the  Nevada  Habeas 
Corpus  Act,  the  warden  of  the  state's  prison,  when  served  with  a  writ  of  habeas 
corpus  upon  an  application  by  a  prisoner  in  his  custody  under  a  sentence  of 
court,  may  show  that  he  holds  him,  not  only  by  virtue  of  a  commitment,  but 
also  under  said  sentence.    Ex  parte  Sal*e,  1  Nev.  449. 

4  See  In  re  Stacy,  10  Johns.  328,  and  cases  cited. 

•  United  States  t\  Davis,  5  Cranch,  (C.  Ct.)  622. 

•  Shaw  v.  Smith,  8  Ind.  485. 

T  United  States  v.  Green,  2  Mason,  482.  In  this  case,  Justice  Story  said : 
"  The  court  will  look  into  all  the  facts  stated  in  the  return,  and  will  not  dis- 
charge the  defendant  simply  because  he  declares  the  infant  not  to  be  in  his 
possession,  power,  or  custody,  if  the  conscience  of  the  court  is  not  satisfied  that 
all  the  material  facts  are  disclosed." 
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corpus  who  makes  a  false  or  evasive  return  may  be  committed  for 
contempt  to  compel  obedience  to  the  writ.1 

§  1329.   Production  of  Body  of  Person  detained.  —  The  produc- 
tion of  the  body  constitutes  an  essential  element  of  this  proceeding. 
It  is  called  a  summary  proceeding.     It  is  one  of  applied  justice. 
It  is  nerved  with  all  the  energy  of  the  law.     It  begins  with  a 
power  which  belongs  only  to  the  final  process  of  other  proceed- 
ings, which  is  said  to  be  the  "  life  of  law."     It  deals  with  present 
restraints  upon  the  living,  corporeal  man,  and  it  demands  his 
presence  before  the  court  face  to  face  with  his  jailer.2    And  unless 
petitioners  for  habeas  corpus  waive  their  right  to  be  present  at 
the  hearing  of  their  motion  for  bail,  the  solicitor  for  the  state  has 
no  power  to  dispense  with  their  presence.8    A  return  by  a  sheriff 
that  the  prisoner  is  too  sick  to  be  removed  will  be  admitted  by  the 
court ;  but  such  return  should  be  accompanied  with  affidavits  of  a 
physician.4 

§  1330.  Verification.  —  No  verification  of  the  return  is  required 
at  common  law ;  but  in  many  states  it  is  required  by  statute  that 
the  return  shall  be  sworn  to.6  But  since  the  common  law  prac- 
tice prevails  in  the  Federal  courts,  a  return  made  by  an  officer  of 
the  United  States  to  a  writ  of  habeas  corpus  issued  by  a  state 
judge  need  not  be  verified  ;  and  if  such  officer  is  imprisoned  for 
contempt  by  the  state  court  for  not  making  a  sworn  return  to  the 
writ  or  for  not  producing  the  body  of  the  petitioner,  the  circuit 
court  will,  on  a  writ  of  habeas  corpus,  discharge  him  from 
imprisonment.6 

1  United  States  v.  Williamson,  5  Pa.  L.  J.  Rep.  365,  377. 

*  Hard,  "  Habeas  Corpus,"  p.  239;  Corn  v.  Chandler,  11  Mass.  83.  In 
Rex  r.  Winton,  5  Term  R.  89,  Grose,  J.,  said  :  "  The  court  always  look  with 
a  watchful  eye  at  the  returns  to  writs  of  habea*  corpus.  The  liberty  of  the 
subject  so  essentially  depends  on  a  ready  compliance  with  the  requisitions  of 
this  writ  that  we  are  jealous  whenever  an  attempt  is  made  to  deviate  from  the 
usual  form  of  the  return."  See  opinion  by  Chief-Justice  Kent,  In  re  Stacy,  10 
Johns.  328. 

*  State  v.  Jones,  32  S.  C.  583;  10  S.  E.  577. 

*  Ex  parte  Bryant,  2  Tyler,  (Vt.)  209.  A  discharge,  at  the  patient's  request, 
on  the  day  before  the  return  day  of  the  writ,  excuses  the  non-production  of 
the  relator's  body,  where  he  is  not  held  for  crime.  1868,  Commonwealth  v. 
Kirkbride,  7  Phil.  (Pa.)  1. 

*  See  People  v.  Protestant  Episcopal  House  of  Mercy,  128  N.  Y.  625;  28 
N.  E.  473;  Id.  477. 

9  Re  Neil],  8  Blatchf.  156. 
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§  1331.  Amending  Return,  —  The  judicial  officer,  upon  a  return 
to  a  writ  of  habeas  corpus,  may  compel  the  return  of  any  warrant, 
order,  or  document,  which  he  has  reason  to  think  exists,  and  may 
amend  the  return  to  such  writ  at  any  time  before  rendering  his 
decision.1 

1  Patterson  v.  State,  49  N.  J.  L.  826;  8  A.  305. 


CHIP.  IXXVI1L] 


MATTERS  OF  PRACTICE. 


1089 


CHAPTER  XXXVIII. 


MATTERS  OF  PRACTICE. 


(1382.  Jurisdiction — How  acquired. 

1333.  Same  —  Where  Writ  returnable. 

1334.  Jury  Trial. 

1335.  Sufficiency  of  Petition;  How  tested. 

1336.  Notice  of  Application — Statutory 

Provisions. 

1337.  Service  of  Writ. 

1338.  Attachment  for  Failure  to  make 

Return. 

1339.  Setting  Matter  for  Hearing. 

1340.  Postponement  of  Hearing. 

1341.  Issues  upon  Return. 

1342.  Same  —  New  Matter. 

1343.  Common  Law  Practice  in  Federal 

Courts. 


{1344.  Proof  where  Cause  of  Detention 
denied. 

1345.  When  Objections  to  Evidence  to  be 

made. 

1346.  Plea  of  Former  Application  in  Bar. 

1347.  Effect  of  Discharge. 

1348.  Custody  of  Petitioner  pending  the 

Hearing. 

1349.  Disposal  of  the  Custody  of  Chil- 

dren. 

1350.  Directing  Choice  of  Minor. 

1351.  Abatement  of  Proceedings. 

1352.  Penalties  under    Habeas  Corpus 

Acts. 

1353.  Judge  not  subject  to  Prosecution. 

1354.  Costs. 


§  1332.  Jurisdiction  —  How  acquired.  —  Presenting  a  petition  for 
a  writ  of  habeas  corpus  to  a  judge  or  court  possessing  jurisdiction 
of  the  subject-matter,  and  service  of  the  writ  on  defendant  while 
the  prisoner  is  in  his  custody,  gives  jurisdiction  of  the  subject  and 
the  parties,  and  all  errors  and  irregularities  in  the  proceedings 
may  be  waived.1 

§  1333.  Same  —  Where  Writ  returnable.  — Under  a  statute  pro- 
viding that  after  indictment  found  the  writ  of  habeas  corpus 
must  be  made  returnable  to  the  county  where  the  offence  was 
committed,  where  such  a  writ  is  granted  on  the  ground  of 
newly  discovered  evidence,  by  the  judge  of  a  court  of  a  county 
to  which  the  cause  has  been  removed  from  another  county,  it 
should  be  made  returnable  to  the  county  wherein  the  indictment 

1  State  v.  Edney,  1  Wins.  (N.  C.)  L.  No.  2,  71;  Poraeroy  v.  Lappeus,  9  Or. 
363.  A  statute  which  takes  away  the  jurisdiction  of  the  court  in  '  *  civil  cases  " 
relates  to  civil  actions,  which  do  not,  in  common  language,  include  writs  of 
mandamus,  certiorari,  habeas  corpus,  etc.  Commonwealth  v.  Lancaster  County, 
6  Binn.  (Pa.)  5.  * 

VOL.  II.  — 
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was  found.1  But  the  section  of  a  habeas  corpus  act  which  pro- 
vides that  "  during  the  session  of  a  court  of  oyer  and  terminer 
no  prisoner  detained  in  the  common  jail  of  the  county  upon  any 
criminal  charge  shall  be  removed  therefrom  by  any  writ  of  habeas 
corpus,  unless  such  writ  shall  be  made  returnable  before  it,'9  does 
not  apply  to  a  case  where  a  prisoner  is  detained  in  prison  in  exe- 
cution of  a  sentence  already  pronounced.  The  court  which  has 
sentenced  the  prisoner  has  no  longer  jurisdiction  over  him,  and 
the  officer  having  hira  in  custody,  and  on  whom  the  writ  is  prop- 
erly served,  must  produce  him.2 

§  1334.  Jury  Trial.  — A  petitioner  for  a  writ  of  habeas  corpus 
is  not  entitled  to  a  jury  to  try  issues  of  fact.8  The  court  is  the 
constitutional  judge  of  the  effect  of  evidence  on  questions  of  fact 
which  may  be  put  in  issue,  and  need  not  order  a  jury.4  Yet  if 
he  should  submit  issues  of  fact  to  a  jury  it  would  probably  not 
constitute  reversible  error,  since  he  is  not  bound  by  the  verdict 

§  1335.  Sufficiency  of  Petition  —  How  tested.  —  In  habeas  corpus 

proceedings  the  sufficiency  of  the  complaint  whereon  the  writ  was 
issued  may  be  tested  by  motion  to  quash  the  writ.  In  Indiana, 
where  proceedings  for  habeas  corpus  are  not  considered  as  in  any 
sense  a  civil  action,  it  is  held  that  the  sufficiency  of  the  petition 
can  be  questioned  by  a  motion  to  quash  the  writ,  and  not  on 
demurrer.6  The  court  may,  however,  where  the  cause  of  im- 
prisonment is  fully  shown  by  the  petition,  without  issuing  the 
writ,  consider  and  determine  whether  upon  the  facts  presented  in 
the  petition  the  prisoner,  if  brought  before  the  court,  would  be 
discharged.6 

1  Ex  parte  Springfield,  28  Tex.  App.  27;  11  S.  W.  677;  construed,  Ex  parte 
Trader,  24  Tex.  App.  393 ;  6  S.  W.  533. 

8  People  v.  Heffernan,  38  How.  (N.  Y.)  Pr.  402. 

8  Baker  v.  Gordon,  23  Ind.  204. 

4  State  v.  Farlee,  1  N.  J.  L.  41 ;  State  v.  Beaver,  Id.  80. 

•  Milligan  v.  State,  97  Ind.  355;  Willis  v.  Bay  lea,  105  Ind.  363;  5  N.  £.  8. 
It  is  not  ground  for  dismissal  of  a  writ  of  habeas  corpus  that  the  clerk  of  the 
circuit  court,  acting  under  the  order  of  the  Chief-Justice  of  the  Supreme  Court, 
issued  the  writ,  petition  for  which  was  addressed  to  the  Chief-Justice.  State  r. 
Jones,  (S.  C.)  10  S.  £.  577.  Nor  should  a  writ  of  habeas  corpus  to  obtain  the 
custody  of  a  child  be  set  aside  and  quashed,  because  the  judge  before  whom  it 
was  returnable  failed  to  attend  at  the  prescribed  time  and  place,  and  because 
the  defendant  had  removed  to  another  county.  State  v.  Banks,  25  Ind. 
495. 

•  Ex  parte  Milligan,  4  Wall.  2.    Compare  Ex  parte  Milbura,  9  Pet.  704. 
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§  1336.  Notice  of  Application  — Statutory  Provisions. — Statutes 
usually  prescribe  the  time  within  which  return  to  the  writ  shall 
be  made  after  service.     Where  such  statutes  exist,  the  court  has 
no  power  to  release  the  petitioner  until  the  defendant  has  had 
opportunity  to  make  return  as  to  his  legal  right  to  continue  the 
detention.     Thus,  the  New  York  statute  provides  that  when  it 
appears  that  the  prisoner  is  in  custody  by  virtue  of  a  mandate, 
notice  of  the  time  and  place  of  the  return  of  the  writ  shall  be 
given ;  where  the  mandate  is  issued  in  a  civil  action  or  special  pro- 
ceedings to  the  person  interested  in  continuing  the  imprisonment, 
and  in  all  other  cases  to  the  district  attorney  of  the  county  in 
which  the  prisoner  is  detained.    And  it  was  Held  that  an  order 
discharging  a  prisoner  restrained  on  conviction  for  violation  of 
the  excise  law  is  improper  where  no   notice  of   the  proceeding 
has  been  given  the  district  attorney.1    Where  relator  is  in  the 
sheriff's  custody,  service  of  the  writ,  directed  to  the  sheriff  and 
jail  warden  where  relator  is  confined,  on  the  warden  only,  unless 
the  sheriff  cannot  be  found,  is  insufficient,  as  the  sheriff,  having 
legal   custody  of   relator,  is   entitled  to  personal   service.2     In 
Michigan,  where,  in  a  habeas  corpus  proceeding  for  the  discharge 
of  a  person  taken  in  execution,  the  plaintiff  in  execution  is  en- 
titled to  four  days'  notice  of  the  time  and  place  at  which  the  writ 
is  returnable  before  any  order  of  discharge  is  made,  it  was  held 
that  the  appearance  of  his  attorney  for  the  purpose  of  objecting 
to  the  hearing  without  notice  is  not  a  waiver  of  the  notice.8     In 
Indiana  the  judge  hearing  an  application  for  a  writ  of  habeas 

1  People  v.  Carter,  48  Hun,  165;  Code  Civil  Proc.  N.  Y.  §  2038. 

1  People  o.  Walsh,  1  N.  Y.  S.  143.  Under  Code  Civil  Proc.  N.  Y.  §  1999, 
providing  that  such  writs  shall  be  personally  served  as  a  summons  out  of 
the  supreme  court,  and  §  2004  requiring  the  sheriff  to  make  return  to  the 
writ  when  complete  service  is  made  on  him,  notice  of  the  issuing  of  a  habeas 
corpus,  to  relieve  an  administrator  who  is  imprisoned  under  an  attachment 
for  not  accounting,  in  New  York,  must  be  given  to  the  party  interested  in  con- 
tinuing the  imprisonment,  without  regard  to  his  residence.  People  v.  Pelham, 
14  Wend.  (N.  Y.)  48.  A  rule  to  appear  upon  a  habeas  corpus  cannot  be  taken 
before  the  return  day,  though  the  writ  is  actually  returned  when  the  rule  is 
entered.  Jones  v.  Spicer,  6  Cow.  (N.  Y.)  391.  Upon  habeas  corpus  issued 
from  a  United  States  court  on  behalf  of  a  prisoner  held  in  New  York  for  ex- 
tradition to  another  state  upon  the  governor's  warrant,  notice  of  the  proceed- 
ings need  not  be  given  to  the  attorney-general  of  the  state.  Learg's  Case, 
6  Abb.  (N.  Y.)  N.  Cas.  43.  It  is  proper  in  cases  of  military  arrests,  to  give 
notice  to  the  defendant  before  issuing  the  writ.  Ex  parte  Vallandigham, 
Trial  of  Vallandigham,  45. 

*  People  t>.  Kehl,  15  Mich.  330. 
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corpus,  may,  under  the  statute,  cause  notice  to  be  given  to  the 
party  interested  in  resisting  it,  or  his  attorney,  and  witnesses  to 
be  summoned  to  testify  in  the  premises.1 

§  1337.  Service  of  Writ  —  Service  of  writs  of  habeas  corpus  is 
governed  in  the  main  by  the  same  rules  applicable  to  other  civil 
process.  Accordingly,  where  it  was  issued  in  open  court,  in  the 
presence  of  and  read  to  the  person  to  whom  it  was  directed, 
he  there  having  the  prisoner  in  custody,  and  the  writ  could  have 
been  handed  to  him  had  he  desired  it,  to  make  his  return,  it  was 
held  this  amounted  to  an  acceptance  of  the  service  and  a  waiver 
of  a  delivery  of  the  writ ;  and  evidence  having  been  heard  as  to 
its  service  and  disobedience  of  its  command,  the  determination  of 
the  criminal  court  on  these  matters  was  conclusive.2 

§  1338.  Attachment  for  Failure  to  make  Return.  —  The  right  to 

attach  and  punish  for  failure  to  make  proper  return  is  essential  to 
the  effectiveness  of  the  remedy.8  Soon  after  the  enactment  of 
the  habeas  corpus  Statute  of  31  Car.  II.,  it  became  the  practice 
to  require  the  return  to  be  made  to  the  first  writ  and  to  enforce 
obedience  by  attachment.4  Previously  to  that  statute  the  method 
of  compelling  return  to  be  made  was  to  take  out  an  alias  habeas 
corpus  and  then  a  pluries,  and  if  no  return  was  then  made,  an 
attachment  issued  as  of  course.  Sometimes  a  rule  was  made  on 
the  officer  having  the  party  in  custody  to  make  return,  and  in 
case  of  disobedience  the  court  proceeded  against  him  in  the  same 
manner  as  for  disobedience  of  any  other  rule.5    But  under  the 

1  Lumm  v.  State,  3  Ind.  293. 

8  People  v.  Bradley,  60  111.  390.  In  Virginia,  a  writ  of  habeas  corpus  cum 
causa  must  be  served  on  the  court,  or  delivered  to  the  sheriff.  Fleming  v. 
Bradley,  1  Call,  (Va.)  203.  A  writ  of  habeas  corpus  made  returnable  the  first 
secular  day  after  its  issue,  sufficiently  complies  with  R.  L.  Vt.  §  1348,  requir- 
ing such  writ  to  be  made  returnable  "  forthwith."  State  v.  Ferry,  61  Vt  624; 
18  A.  451.  Forcible  prevention  of  service.  —  Where  the  service  of  a  writ  of 
habeas  corpus  was  prevented  by  an  armed  force  of  soldiers  of  the  United 
States,  the  writ  was  ordered  to  be  placed  on  the  files  of  the  court,  to  be 
served  when  and  where  its  service  might  become  practicable.  1862,  Matter  of 
Winder,  2  Cliff.  89.  Service  on  Federal  premises.  —  A  writ  of  habeas  corpus, 
issuing  under  the  authority  of  New  Hampshire,  may  be  executed  within  the 
limits  of  the  land  ceded  by  the  state  to  the  United  States  for  the  purpose  of  a 
fort  and  lighthouse,  by  virtue  of  the  proviso  in  the  act  of  cession.  State  v. 
Dimick,  12  N.  H.  194. 

*  See  State  v.  Phil  pot,  Dudley,  (6a.) 

4  King  v.  Winton,  5  Term  R.  89. 

'  Bac.  Abr.  Tit  Hab.  Corp.  13,  §  a 
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system  prevailing  prior  to  the  institution  of  the  practice  of  requir- 
ing return  to  the  first  writ,  and  punishing  by  attachment  for 
failure  therein,  delays  and  procrastination  resulted  to  such  an  ex- 
tent as  in  some  cases  to  render  the  writ  practically  valueless.  In 
this  country  the  practice  generally  prevails  of  issuing  an  attachment 
forthwith  upon  failure,  after  due  service,  to  make  return  within 
the  prescribed  time,  or  immediately,  unless  good  excuse  be  shown 
for  not  making  it.1  Before  an  attachment  will  issue  due  service 
must  be  shown.  Thus,  in  New  Jersey,  service  of  a  writ  of  habeas 
corpus  must  be  proved  by  affidavit  before  an  attachment  for  con- 
tempt will  issue  for  the  disobedience  of  it.2  An  attachment  will 
issue  as  well  for  an  evasive  return  persisted  in  as  for  total  failure 
to  make  return.8 

§  1339.  Setting  Matter  for  Hearing.  —  Although  the  writ  is  one  of 
right,  yet  courts  are  bound  to  do  what  is  right  between  the 
prisoner  and  the  public.  When  the  writ  issues  there  is  no  ab- 
stract right  to  immediate  action  thereon  without  regard  to  cir- 
cumstances.4 And  since  the  regulation  of  the  business  of  the 
term  is  a  matter  exclusively  within  the  control  of  the  judge,  it 
cannot  be  interfered  with  by  a  writ  of  habeas  corpus  from  an 
appellate  court.5  For  the  same  reason  a  supreme  court  will  not 
give  preference  in  term  time  to  applications  for  writs  of  habeas 
corpus,  unless  for  special  reasons,  when  application  may  be  made 
to  probate  and  common  pleas  judges.6 

§  1340.  Postponement  of  Hearing.  —  Where,  upon  a  hearing  of 
habeas  corpus,  it  appears  that  proof  of  an  essential  fact,  which 

*  In  re  Robb,  64  Cal.  431 ;  1  P.  881 ;  United  States  v.  Davis,  5  Cranch,  (C. 
Ct.)  622;  Bank  of  United  States  v.  Jenkins,  18  Johns.  (N.  Y.)  305;  Cable  v. 
Cooper,  15  Id.  152.  The  propriety  of  issuing  an  attachment  against  a  military 
officer  for  contempt  in  refusing  to  make  return  to  a  writ  of  habeas  corpus  by 
producing  a  prisoner  held  by  him  under  orders  from  superior  authority,  — 
considered ;  and  the  application  refused  upon  the  facts  of  the  particular  cases. 
Ex  parte  Moore,  64  N.  C.  802  ;  Ex  parte  Kerr,  Id.  816.  That  attachment  for 
not  returning,  not  issued  until  three  days  after  service  of  writ,  see  United  States 
v.  Boliman,  1  Cranch,  (C.  Ct.)  373. 

*  State  p.  Raborg,  5  N.  J.  L.  (2  South.)  545. 
»  Supra,  §  1328. 

*  State  v,  Roger,  7  La.  An.  382. 
6  Ex  parte  Lark  in,  11  Nev.  90. 

«  Ex  parte  Shaw,  7  Ohio  St.  81.  Gen.  St.  Colo.  c.  49,  §  20,  provides  that 
the  county  court  shall  not  issue  writs  of  habeas  corpus  when  there  shall  be  a 
term  of  the  supreme  or  district  court  within  the  county  within  thirty  days  from 
the  time  of  application  for  said  writ.  See  Evans  v.  Bowers,  13  Colo.  511;  22 
P.  812. 
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can  be  easily  obtained,  has  been  omitted,  the  court  should  delay 
the  final  hearing,  until  such  proof  can  be  supplied,  if  it  can  be 
done  without  prejudice  to  the  opposite  party.1 

§  1341.  Issues  upon  Return.  —  Demurring  to  the  return  without 
objection  to  its  consideration  will  be  considered  an  admission  of 
the  facts  stated  by  it.2  And  where  a  return  to  a  writ  of  habeas 
corpus  and  certiorari  recites  that  the  commitment  proceeded  upon 
proof  of  competent  and  satisfactory  evidence  of  the  charge  made 
without  setting  out  the  evidence,  a  traverse  to  the  return,  which 
does  not  deny  these  facts,  but  alleges  that  the  person  confined 
had  done  no  act  warranting  the  conviction,  is  insufficient,  and 
an  admission  by  demurrer  of  the  facts  alleged  in  the  traverse 
furnishes  no  grounds  for  the  discharge  of  the  person  confined.8 
And  it  may  be  stated  generally  that  the  facts  stated  in  the 
return  to  a  writ  of  habeas  corpus  will  be  taken  as  true,  without 
reference  to  the  allegations  in  the  petition,  unless  issue  as  to 
these  facts  is  raised  by  an  appropriate  pleading  on  the  part  of 
petitioner.4 

§  1342.  Same  —  New  Matter.  —  Upon  habeas  corpus  the  relator 
may  controvert  the  return  of  the  cause  of  his  detention,  and  also  set 
up  and  prove  any  other  facts  deemed  material  to  the  determination 
of  the  case.6  Thus,  under  the  New  York  Habeas  Corpus  Act  the 
prisoner  may  set  up  a  pardon  in  opposition  to  a  return  of  the  con- 
viction and  sentence  on  which  he  was  originally  imprisoned  ; 8  or 
the  prisoner  may  impeach  the  commitment  by  showing  that  the 

1  State  r.  Reuff,  29  W.  Va.  751;  2  S.  E.  801.  Practice  as  to  postpone- 
ment in  Federal  courts  explained.  United  States  v.  Jailer  of  Fayette  County, 
2  Abb.  U.  S.  265. 

»  People  v.  Grant,  (N.  Y.)  19  N.  E.  281;  111  N.  Y.  584.  The  proper 
course  is  for  the  petitioner  to  make  bis  answer  to  the  return  on  the  writ,  and 
not  to  make  his  allegations  in  full  in  the  petition.  Seavey  v.  Seymour,  3  Cliff. 
439. 

■  People  v.  New  York  Catholic  Protectory,  106  N.  Y.  604;  13  N.  E.  435. 
Under  Rev.  St.  §  760,  no  pleading  is  required  after  the  traverse  to  the  return. 
The  new  matter  averred  therein  is  to  be  deemed  at  issue.  Matter  of  Leary, 
10  Ben.  197.  Estoppel.  —  An  execution  debtor  is  estopped  from  denying, 
on  habeas  corpus,  the  existence  or  corporate  capacity  of  the  plaintiff  in  whose 
name  the  judgment  against  him  was  recovered.  Ex  parte  Sargeant,  17  Vt 
425. 

*  Ex  parte  Durbin.  (Mo.)  14  S.  W.  821 ;  102  Mo.  100. 

*  Re  Powers,  25  Vt.  261.  For  proper  construction  of  Code  Civil  Proc. 
N.  Y.  §  2039.  see  People  v.  Protestant  Episcopal  House  of  Mercy,  128  N.  Y. 
625  ;  28  N.  E.  473 ;  Id.  477. 

*  Re  Edgmoin,  8  How.  (N.  Y.)  Pr.  478. 
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court  which  made  it  was  not  legally  constituted,  —  for  example, 
that  one  of  the  justices  named  as  present  was,  in  fact,  absent.1 

§  1343.  Common  Law  Practice  in  Federal  Courts.  —  The  proceed- 
ings on  a  writ  of  habeas  corpus  in  the  Federal  courts  are  governed 
by  the  common  law  of  England  as  it  stood  at  the  time  of  the  adop- 
tion of  the  Constitution,  subject  to  such  alterations  as  Congress 
may  see  fit  to  prescribe,  and  not  by  state  statutes.2  And  an  alien 
prosecuting  a  writ  of  habeas  corpus  takes  the  remedy  in  accord- 
ance with  the  law  of  the  court,  without  regard  to  the  law  of  the 
country  of  his  allegiance.8 

§  1344.  Proof  where  Cause  of  Detention  denied.  —  If  the  cause  of 
detention  stated  in  return  to  the  habeas  corpus  is  denied,  the  de- 
fendant must  prove  that  the  custody  is  legal  ;4  and  where  a  party 
convicted  of  a  crime,  and  sentenced,  brings  a  writ  of  habeas  cor- 
pus for  his  discharge,  because  of  defects  in  the  record,  the  burden 
is  upon  him  to  show  that  all  the  legal  requirements  necessary  to 
his  conviction  have  not  been  complied  with,  even  though  the  rec-  . 
ord  on  its  face  fails  to  show  that  they  have  been.6 

§  1345.  When  Objections  to  Evidence  to  be  made.  —  Where  at  a 
hearing  upon  a  writ  of  habeas  corpus  to  inquire  into  the  legality  of 
an  arrest,  evidence  was  admitted,  without  objection,  to  contradict 
the  return  of  the  officer  making  the  arrest,  and  the  return  had  not 
been  traversed,  as  required  by  law,  it  was  held  upon  certiorari  to 
review  the  proceedings  that  an  objection  to  such  irregularity  came 
too  late.6 

§  1346.  Plea  of  Former  Application  in  Bar. — As  previously  shown, 
a  refusal  of  one  court  is  no  bar  at  common  law  to*  a  second  appli- 
cation, and  statutory  provisions  allowing  appeals  are  yet  to  be  con- 
sidered, such  statutes  usually  prohibiting  the  granting  of  a  second 

»  Divine's  Case,  11  Abb.  (N.  Y.)  Pr.  90;  21  Flow.  Pr.  80. 

2  Ex  parte  Kaine,  3  Blatchf.  11.  The  proper  proceedings  upon  a  writ  of 
habeas  corpus  from  a  United  States  court,  determined,  in  a  case  where  the  re- 
turn showed  that  the  petitioner  was  held  in  custody  under  a  commitment 
regular  on  its  face  and  made  by  a  competent  court,  for  an  act  charged  as  an 
offence  against  the  state  law,  but  the  petitioner  alleged  that  he  was  really  held 
for  an  act  done  under  authority  of  the  United  States.  United  States  v.  Jailer 
of  Fayette  County,  2  Abb.  U.  S.  265. 

•  Matter  of  Barry,  7  L.  Rep.  374 ;  1  Brtinner  Col.  Cas.  533. 
4  Norris  v   Newton,  5  McLean,  92;  7  West.  L.  J.  515. 

*  Ex  parte  Phillips,  57  Miss.  257. 

6  People  v.  Carpenter,  46  Barb.  (N.  Y.)  619.  See  Hovey  t>.  Morris,  7 
Blackf.  (Ind.)  559. 
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application  after  the  denial  of  a  first  It  only  remains  here  to 
consider  what  constitutes  such  a  decision  as  being  produced  by  the 
respondent  will  bar  the  petitioner  in  a  given  case.  Under  the  Mis- 
souri Habeas  Corpus  Act  providing  for  the  return,  on  a  second  writ 
of  habeas  corpus,  of  the  order  remanding  the  prisoner  on  the  pre- 
vious writ,  and  that,  "  if  it  appear  that  the  prisoner  was  remanded 
for  an  offence  adjudged  not  bailable,"  he  shall  be  "forthwith 
remanded,  without  further  proceedings,"  such  previous  demand, 
when  shown  by  the  return  to  another  writ,  is  conclusive  on  the 
court  issuing  the  latter.1  In  Mississippi,  judgment  on  a  writ  of 
habeas  corpus  having  been  given  against  the  defendants,  denying 
them  bail,  another  writ  was  sued  out,  on  the  trial  of  which  an 
effort  was  made  to  avoid  the  bar  of  the  former  judgment,  by  show- 
ing it  to  be  void ;  but  the  effort  proved  abortive.  The  former  judg- 
ment embraced  the  matter  involved  in  the  new  writ,  and  it  was 
held  that  the  bar  of  the  former  judgment  was  not  avoided.2  In 
Minnesota  an  adjudication  on  the  question  of  the  right  to  the  cus- 
tody of  an  infant  child,  brought  upon  a  writ  of  habeas  corpus,  may 
be  pleaded  as  "  res  adjudicata,"  and  is  conclusive  upon  the  same 
parties  in  all  future  controversies  relating  to  the  same  matter,  and 
upon  the  same  state  of  facts.8  An  oral  ruling  rejecting  the  only 
evidence  offered  by  a  petitioner  in  habeas  corpus,  brought  origi- 
nally in  the  supreme  court,  in  which  four  justices  concur  as  re- 
quired by  Const.  Cal.  Art.  6,  §  2,  is  a  final  disposition  of  the  pro- 
ceeding.4 But  a  former  judgment  upon  the  legality  of  the 
detention  rendered  upon  an  incidental  motion  and  not  entered  of 
record,  and  hence  not  subject  to  review  on  appeal,  is  no  bar.6  Nor 
is  a  habeas  corpus  proceeding,  brought  by  a  father  to  recover  from 
a  statutory  guardian  the  custody  Qf  his  child,  barred  by  the  adju- 
dication upon  an  application  previously  made  by  the  father  to  have 
the  guardian  removed  and  himself  appointed  in  his  stead.6  Nor 
is  petitioner  barred  by  an  adjudication  upon  a  former  application 
by  a  court  or  officer  which  was  without  jurisdiction  to  hear  and 
determine  habeas  corpus  proceedings.    Accordingly  since  a  circuit 

1  Ex  parte  Tamer,  36  Mo.  App.  75. 

*  Ex  parte  Hamilton,  65  Miss.  98;  3  So.  68. 

8  State  v.  Bechdel,  37  Minn.  360;  34  N.  W.  334. 

*  Ex  parte  Sternes,  23  P.  38;  82  Cal.  245;  21  P.  1132,  1136. 
6  Selz  v.  Presburger,  49  N.  J.  L.  396 ;  8  A.  118. 

«  Brooke  v.  Logan,  112  Ind.  183;  13  N.  £.  669. 


* 

il 
i 


CHAP.  XXXVIII.]  MATTERS  OF  PRACTICE.  1097 

court  commissioner  has  no  authority  under  the  Michigan  constitu- 
tion to  issue  a  writ  of  habeas  corpus,  where  the  inquiry  contem- 
plates the  review  or  investigation  of  the  proceedings  of  a  judicial 
tribunal,  and  proceedings  had  in  such  a  case  before  a  commis- 
sioner being  void  for  want  of  jurisdiction,  it  would  be  no  bar  to 
like  proceedings  before  the  supreme  court.1 

§  1317.  Effect  of  Discharge.  —  The  authorities  are  not  in  entire 
harmony  as  to  the  effect  of  discharge  upon  habeas  corpus.  In 
Iowa  it  is  held  that  the  determination  of  the  court  in  habeas  cor- 
pus as  to  the  facts  has  the  effect  of  a  verdict.2  But  the  prevailing 
view  is  that  such  decision  does  not  bar  a  prosecution  upon  the 
same  facts  by  a  court  of  competent  jurisdiction  upon  a  sufficient 
indictment,  information,  or  complaint.8  And  a  complaint  and  war- 
rant for  his  re-arrest  need  not  be  any  different  from  what  they 
would  be  if  there  had  been  no  prior  arrest  and  discharge.4  But 
the  decision  of  a  commissioner  that  the  applicant  for  the  writ  is 
unjustly  imprisoned  after  the  expiration  of  his  term  of  imprison- 
ment, is  conclusive  vtatil  formally  reversed  on  certiorari.  Until 
such  reversal  has  been  had,  a  re-arrest  and  re-imprisonment  for 
the  same  cause  cannot  be  ordered.5 

§  1348.  Custody  of  Petitioner  pending  the  Hearing. — Pending  the 
examination  or  hearing  on  habeas  corpus,  the  prisoner  on  the  re- 
turn of  the  writ  is  detained,  not  on  the  original  warrant,  but  under 
the  authority  of  the  habeas  corpus  writ.6  And  where  the  justice 
before  whom  a  relator  is  brought  to  review  an  order  of  commit- 
ment made  by  a  justice  of  another  department  entertains  doubts 
as  to  the  legality  of  such  order,  and  it  appears  that  the  order  has 

1  Matter  of  Buddington,  29  Mich.  472. 

*  Bon  net  t  v.  Bonnett,  61  Iowa,  199.  And  in  an  early  Pennsylvania  case  it 
was  held  that  a  discharge  under  the  Habeas  Corpus  Act  is  a  final  discharge,  and 
that  to  hold  that  one  charged  with  a  felony  can  be  arrested  again  and  again 
for  the  same  offence  was  to  nullify  the  law  inhibiting  second  jeopardy.  1868, 
Commonwealth  v.  McBride,  2  Brews.  (Pa.)  545. 

>  State  v.  Holm,  37  Minn.  405  ;  34  N.  W.  748.  Under  §  2534,  Code 
Miss.  1880,  declaring  the  effect  of  judgments  in  habeas  corpus  suits,  a  person 
baring  been  discharged  on  the  trial  of  a  writ  of  habeas  corpus  is  protected 
from  further  confinement  for  the  same  cause,  except  by  a  court  of  competent 
jurisdiction.  Ex  parte  Hamilton,  65  Miss.  98;  3  So.  68.  An  order,  on  revi- 
sion, of  proceedings  of  an  examining  magistrate,  that  he  either  commit  the 
prisoner  at  once,  or  fully  discharge  him,  is  not  warranted  by  the  Habeas 
Corpus  Act.     People  v.  Donahue,  21  N.  Y.  Supreme  Ct  133. 

4  State  v.  Holm,  37  Minn.  405  ;  34  N.  W.  748. 

*  Re  Crow,  60  Wis.  349. 

e  State  v.  Sparks,  27  Tex.  705. 
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been  appealed  from,  the  relator  will  be  placed,  pending  the  appeal, 
in  the  custody  of  a  person  other  than  the  sheriff,  as  authorized  bj 
the  New  York  Code  of  Civil  Procedure.1  It  was  held  that  a  liber- 
ation on  bond  pending  the  hearing  is  erroneous,  and  that  the  bond 
so  taken  was  a  nullity.2  But  one  brought  up  on  habeas  corpus, 
though  allowed  to  go  at  large  through  leniency  of  his  custodian,  is 
constructively  still  in  custodia  legis,  and  subject  to  the  orders  of 
the  court  as  if  actually  under  restraint.8 

§  1349.  Disposal  of  the  Custody  of  Children. — While  the  proper 
office  of  the  writ  is  to  release  from  illegal  restraint,  and  when  the 
party  is  of  years  of  discretion  and  sui  juris,  nothing  more  is  done 
than  to  discharge  him ;  yet  if  he  is  not  of  an  age  to  determine  lor 
himself,  the  court  or  judge  must  decide  for  him,  and  make  an 
order  for  his  being  placed  in  the  proper  custody.    And,  to  enable 
the  court  or  judge  to  do  so,  it  must  determine  who  has  the 
right  of  custody.     Thus,  as  the  father,  if  not  disqualified  by  special 
facts,  is  entitled  to  the  care  and  custody  of  his  infant  child,  the 
court  may,  on  habeas  corpus,  order  the  grandmother  of  the  child 
to  deliver  it  up  to  the  father.4    And  it  was  held  in  one  case  where 
it  appeared  that  the  child  was  abused,  the  court  on  habeas  corpus 
should  remove  it  from  the  custody  of  the  mother  and  her  husband, 
and  place  it  elsewhere.6    But  this  was  extending  the  discretionary 
power  of  the  court  on  habeas  corpus  to  an  unwarranted  extent. 
The  court  certainly  has  no  power  in  this  proceeding  to  make  pro- 
vision for  the  support  of  a  minor  in  addition  to  taking  it  from  its 
legal  custodian.6 

§  1350.  Directing  Choice  of  Minor.  —  Though  the  court  has  a 
discretion  to  award  the  custody  of  the  ward  in  such  proceeding, 
especially  if  he  be  a  child  of  tender  years,  yet  where  the  child  has 
sufficient  discretion  to  make  a  free  and  unbiassed  choice,  the  court 
will  allow  him,  when  freed  from  illegal  restraint,  to  go  where  he 
pleases.7 

1  People  v.  Grant,  5  N.  Y.  S.  726.  Party  may  be  detained  to  await  action 
of  attorney-general.  In  re  Savage,  10  S.  Ct.  389,  134  U.  S.  176;  In  re  Medley, 
134  U.  S.  160,  10  S.  Ct.  384. 

*  McLendon  v.  Smith,  68  Ga.  36. 
8  Matter  of  Hamilton,  1  Ben.  455. 

4  Rnss  v.  Vanvacter,  9  W.  Va.  600. 

*  People  v.  Landt,  2  Johns.  (N.  Y.)  375. 

*  Ferguson  v.  Ferguson,  36  Mo.  197. 

7  Town  send  v.  Kendall,  4  Minn.  412;  State  v.  Cheeseman,  2  South,  (N.J.) 
445 ;  State  v.  Clover,  1  Harr.  (N.  J.)  419 ;  People  v.  Wilcox,  22  Barb.  (N.  Y.)  178; 
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§  1351.  Abatement  of  Proceedings.  —  When  the  return  of  the 
officer  to  a  writ  of  habeas  corpus  showed  that,  at  the  time  of  ser- 
vice of  the  writ,  the  petitioner  was  not  in  his  custody,  nor  re- 
strained of  his  liberty  by  him,  and  also  showed  that,  by  his 
voluntary  act,  the  petitioner  had  answered  the  demands  of  the 
commitment  by  virtue  of  which  he  had  been  in  custody,  by  giving 
a  bail  bond  as  required  by  law,  to  appear  and  answer  to  any 
indictment  which  might  be  found  against  him  at  the  next  term  of 
the  district  court  of  the  proper  county,  the  writ  was  dismissed.1 
So  where  a  convict  sued  out  a  writ  of  habeas  corpus  against  the 
lessee  of  a  penitentiary  to  secure  his  release  and  escaped  before 
the  hearing  thereon,  it  was  held  that  the  proceeding  should  be 
dismissed,  and  that  a  fine  should  not  be  entered  against  said 
lessee  for  his  failure  to  attend  as  a  witness.2  And  a  habeas  cor- 
pus proceeding  to  obtain  possession  of  children,  where,  pending  an 
appeal  by  petitioner,  respondent  dies,  abates.8 

§  1352.  Penalties  tinder  Habeas  Corpus  Acts.  —  Penalties  are 
frequently  imposed  by  statute  for  acts  and  omissions  of  officers 
and  others  in  connection  with  proceedings  on  habeas  corpus. 
Thus  by  the  provisions  of  the  Michigan  statute,  if  any  person 
"  shall  knowingly  recommit,  imprison,  or  restrain  of  his  liberty 
for  the  same  cause  "  a  person  who  has  been  discharged  on  habeas 
corpus,  "  or  shall  knowingly  assist  or  aid  therein,"  he  "  shall  be 
liable  to  the  party  aggrieved  "  in  a  certain  sum,  and  shall  also  be 
deemed  guilty  of  a  misdemeanor.  But  this  provision  was  held  not 
to  apply  to  the  case  of  a  child  taken  by  habeas  corpus  from  the 
custody  and  control  of  one  parent,  on  the  petition  of  the  other,  to 

Wilcox  v.  Wilcox,  14  N.  T.  575;  Villareal  v.  Mellish,  2  Swanst.  538;  King  v. 
Smith,  7  Mod.  234  ;  In  re  Andrews,  L.  R.  8  Q.  B.  153;  McConologue's  Case, 
107  Mass.  171 ;  Com.  v.  Hammond,  10  Pick.  (Mass.)  274 ;  In  re  Poole,  2  Mc- 
Arthur,  (D.  C.)  583;  Com.  v.  Addicks,  5  Binn.  (Pa.)  520;  8.  c.  2  Serg.  &  R. 
(Pa.)  174 ;  Com.  t>.  Reed,  59  Pa.  St.  425;  Ferguson  v.  Ferguson,  36  Mo.  197 ; 
Mathews  o.  Wade,  2  W.  Va.  404;  Ex  parte  Ralston,  R.  M.  Charlt.  (Ga.)  119; 
Payne  v.  Payne,  39  Ga.  174;  Gamer  v.  Gordon,  41  Ind.  92;  Ward  v.  Roper,  7 
Humph.  (Tenn.)  Ill ;  Foster  v.  Alstein,  6  How.  (Miss.)  406;  Matter  of  Jack- 
son, 15  Mich.  417;  Matter  of  Heather  Children,  50  Mich.  261.  It  is  not  error 
for  the  chancellor  to  examine  the  child  privately  out  of  court  as  to  her  wishes, 
and  her  choice  should  control  the  action  of  the  court.  Ellis  v.  Jesup,  11  Bush, 
(Ky.)  403. 

1  Territory  v.  Cutler,  McCahon,  (Kan.)  152. 

*  Hamilton  v.  Flowers,  57  Miss.  14. 

8  Brown  r.  Rainor,  108  N.  C.  204 ;  12  S.  £.  1028. 


1100  HABEAS  COBPUS.  [PART  IL 

whom  its  custody  has  been  awarded,  and  afterwards  again  detained 
in  the  custody  of  the  parent  first  named.1 

§  1353.  Judge  not  Subject  to  Prosecution. — The  proceedings  had 
on  the  return  of  the  writ  of  habeas  corpus,  where  the  prisoner  is 
brought  into  court,  whether  in  term  time  or  vacation,  are  judicial, 
and  the  judge  is  not  liable  to  a  prosecution  for  what  he  may  then 
do  or  refuse  to  do.2 

§  1354.  Costs.  —  In  habeas  corpus  for  the  custody  of  a  minor 
child,  in  which  applicant  fails  and  the  child  is  allowed  to  remain 
with  defendant,  the  costs  cannot  be  taxed  to  the  county  in  which 
the  action  is  brought  and  tried,  and  the  applicant  resides.  Such 
proceedings  are  not  criminal  in  their  nature,  and  should  be  en- 
titled in  the  name  of  the  person  alleged  to  be  illegally  restrained, 
as  plaintiff.8  But  a  proceeding  in  habeas  corpus  brought  by  one 
who,  upon  an  examination  before  a  magistrate  on  a  criminal 
charge,  lias  been  committed  for  trial,  is  in  effect  an  appeal  from 
such  examination,  and  like  it  is  to  be  considered  a  criminal  case, 
as  regards  the  question  of  costs,  and  the  county  is  liable  for  the 
fees  of  the  sheriff.4 

1  Beyer  v.  Vanderkuhlen,  48  Wis.  320.  Certain  statutes  held  not  to  apply 
to  military  offences.    Cole  v.  Thayer,  8  Cow.  (N.  Y.)  249. 

2  Yates  v.  Lansing,  5  Johns.  (N.  Y.)  282. 

*  State  v.  Collins,  54  Iowa,  441.  Where  a  habeas  corpus  case  abates  through 
the  death  of  the  respondent,  the  court  will  leave  each  party  to  pay  his  own  costs. 
Brown  v.  Rainor,  108  N.  C.  204 ;  12  S.  E.  1028. 

4  Gleason  v.  McPherson  Co.,  30  Kan.  53,  492;  1  P.  384.  The  court  may 
fix  a  reasonable  fee  to  be  paid  by  the  petitioner  in  habeas  corpus  cases,  which 
fees,  when  collected,  are  to  be  accounted  for  as  in  ordinary  cases.  In  re  Moy 
Chee  Kee,  33  F.  377. 


CHAP.  XXXIX.]  APPEAL  AND  WRIT  OF  ERROR. 


1101 


CHAPTER  XXXIX. 


APPEAL  AND  WRIT  OF  ERROR. 


$  1355.  None  at  Common  Law. 

1356.  Statutory  Provisions. 

1357.  In  Federal  Courts. 

1358.  Rules    governing     in    AppeDate 

Court. 


§  1359.  Findings  of  Lower  Court  on  Evi- 
dence usually  not  disturbed. 

1360.  Release  pending  Appeal. 

1361.  No  Supersedeas. 


§  1355.  Hone  at  Common  Law.  — It  has  been  seen  that  a  decision 
upon  an  application  for  habeas  corpus  is  not,  in  the  absence  of 
statutory  provisions,  a  bar  to  subsequent  applications.  In  keeping 
with  this  principle  and  in  consonance  with  the  view  that  a  judg- 
ment in  habeas  corpus  is  not  final  and  conclusive,  it  is  well  settled 
upon  authority,  both  English  and  American,  that  neither  the  right 
to  the  common  law  writ  of  error  nor  that  of  appeal  under  statutes 
giving  the  right  in  general  terms  from  final  judgment  were  avail- 
able to  either  party  in  a  habeas  corpus  proceeding.  In  the  absence 
of  special  statutory  provisions  the  rule  on  the  subject  is  the  same 
under  state  as  under  the  Federal  judiciary  system  prior  to  the 
Act  of  Congress,  1885,  and  no  appeal  or  writ  of  error  lies.1     And 

1  Burdett  v.  Abbott,  14  East,  91;  King  v.  Bythell,  12  Mod.  75;  Wilson's 
Case,  7  Ad.  &  L.  Q.  B.  984;  King  v.  Dean,  etc.,  8  Mod.  27;  Pender  v.  Herle, 
3  Bro.  P.  C.  505;  Bushell's  Case,  Freem.  K.  B.  &  C.  P.  1 ;  King  v.  Suddis,  1 
East,  306;  City  of  London's  Case,  4  Fraser,  121 ;  In  re  Guiteau,  10  Fed.  Rep. 
161 ;  Ex  parte  Hung  Hang,  108  U.  S.  552;  Ex  parte  Jackson,  96  U.  S.  727; 
Ex  parte  Curtis,  106  U.  S.  371;  Yick  Wo  v.  Hopkins,  118  U.  S.  356;  U.  S.  v. 
Patterson,  29  Fed.  Rep.  775;  Ex  parte  Crouch,  112  U.  S.  178;  Ex  parte  Yar- 
borough,  110  U-  S.  651 ;  Ex  parte  Yerger,  8  Wall.  (U.  S.)  85;  Ex  parte  Siebold, 
100  U.  S.  371;  Ex  parte  Virginia,  100  U.  S.  339  ;  s.  c.  19  Am.  L.  Reg.  (x.  s.) 
256;  14  Am.  L.  Rev.  320;  Ex  parte  Reed,  100  U.  S.  13;  Ex  parte  Snow,  120 
U.  S.  274;  Ex  parte  Lange,  18  Wall.  (U.  S.)  163;  Ex  parte  Parks,  93  U.  S. 
18;  Ex  parte  Bigelow,  113  U.  S.  328 ;  Ex  parte  Clarke,  100  U.  S.  399;  Ex  parte 
Wilson,  114  U.  S.  417;  Ex  parte  Harding,  120  U.  S.  782;  Re  Curley,  34  Iowa, 
184;  Wyeth  v.  Richardson,  10  Gray,  (Mass.)  361;  Ex  parte  Ainsworth,  27  Tex. 
731 ;  Ex  parte  Coopwood,  44  Tex.  467;  Re  Clasby,  3  Utah,  183;  Ex  parte  Jilz, 
64  Mo.  205  ;  Guilford  v.  Hicks,  36  Ala.  95;  Matthews  v.  Hobbs,  51  Ala.  210; 
State  r.  Brownell,  (Wis.)  50  N.  W.  413;  Knowlton  v.  Baker,  72  Me.  202; 
Faust  0.  Judge,  etc. ,  30  Mich.  266 ;  Ex  parte  Mitchell,  1  La.  An.  413 ;  Ex  parte 
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in  this  connection  it  is  unimportant  whether  the  decision  be  the 
simple  order  of  a  judge  or  the  final  determination  of  a  court.1 
But  in  the  case  of  an  order  made  by  the  chancellor  in  a  proceed- 
ing begun  by  a  writ  of  habeas  corpus,  where  such  order  perma- 
nently settles  the  right  to  the  guardianship  of  infants,  it  is  not 
to  be  considered  as  made  strictly  in  pursuance  of  the  writ,  but 
by  virtue  of  the  general  jurisdiction  of  the  chancellor  for  the 
protection  of  infants.3 

§  1356.   Statutory  Provision*.  —  In   several   states   there   are 
statutes  allowing  an  appeal 8  or  writ  of  error 4  from  the  decisions 

Coston,  23  Md.  271  ;  Howe  v.  State,  0  Mo.  690 ;  Lea  v.  White,  4  Sneed,  (Tenn.) 
73;  State  v.  Galloway,  5  Coldw.  (Tenn.)  326 ;  Yarbrough  v.  State,  2  Tex.  519; 
McFarlaud  v.  Johnson,  27  Id.  105.  That  the  refusal  of  the  court  to  discharge 
the  prisoner  does  not  come  before  the  supreme  court  on  a  writ  of  error  taken 
by  him  after  conviction  and  judgment,  Clark  v.  Commonwealth,  29  Pa.  St.  129. 
That  the  decision  of  a  competent  tribunal  in  a  case  of  habeas  corpus  may  be  set 
up  as  res  judicata,  where  the  parties,  the  subject-matter,  and  the  facts  are  the 
same,  and  that  the  relator  is  not  a  party,  Re  Da  Costa,  1  Park.  (N.  Y.)  Cr. 
129. 

1  Ex  parte  Thompson,  93  Til.  89;  Hammond  v.  People,  32  111.  446;  In  mat- 
ter of  Perkins,  2  Cal.  424;  Ex  parte  Ellis,  11  Cal.  222 ;  In  matter  of  Ring,  28 
Cal.  247 ;  Selz  v.  Presburger,  49  N.  J.  396 ;  Wade  v.  Judge,  5  Ala.  130 ;  Peo- 
ple v.  Brady,  56  N.  Y.  182;  Yates  v.  People,  6  Johns.  (N.  Y.)  428;  People  v. 
Cunningham,  3  Park.  Cr.  R.  (N.  Y.)  531;  Ex  parte  Reynolds,  6  Park.  Cr.  R. 
(N.  Y.)  276;  Wyeth  v.  Richardson,  10  Gray,  (Mass.)  240;  Perry  v.  McLendon, 
62  6a.  598;  Ex  parte  Robinson,  6  McLean,  (U.  S.)  360;  Howe  v.  State,  9  Mo. 
690;  Ex  parte  Kaine,  3  Blatchf.  (U.  S.)  1;  Bell  v.  State,  4  Gill,  (Md.)  301; 
8.  c.  45  Am.  Dec.  130;  Ex  parte  Alexander,  2  Am.  L.  Reg.  44. 

2  State  v.  Baird,  19  N.  J.  Eq.  481.  See  also  Musgrove  v.  Kornegay,  7  Jones 
(N.  C.)  L.  71. 

8  Kline  v.  Kline,  57  Iowa,  386;  Ex  parte  Phillips,  57  Miss.  357;  Miller  v. 
Snyder,  6  Port.  (Ind.)  1 ;  Emanuel  v.  State,  36  Miss.  627 ;  State  v.  Kirkpat- 
rick,  64  Iowa,  873;  Ferguson  v.  Ferguson,  36  Mo.  197;  Hamilton  r.  Flowers, 
57  Miss.  14;  Nichols  v.  Cornelius,  7  Port.  (Ind.)  611 ;  Speer  v.  Davis,  38  Ind. 
271.  Arkansas. — Under  Const.  Ark.  Art.  7,  §  4,  authorizing  the  supreme 
court,  "  in  aid  of  its  appellate  and  supervisory  jurisdiction,  to  issue  writs  of 
certiorari,  habeas  corpus**  etc.,  the  supreme  court  has  jurisdiction  by  the  writ  of 
habeas  corpus,  in  connection  with  the  writ  of  certiorari,  to  review  the  proceed- 
ings of  the  chancery  court  refusing  to  grant  the  writ  of  habeas  corpus  in  order 
to  liberate  a  person  unlawfully  imprisoned.     State  v.  Neel,  (Ark.)  3  S.  W. 


4  People  v.  Liscomb,  60  N.  Y.  559;  s.  c.  19  Am.  Rep.  211;  11  Alb.  L.  J. 
396;  Ex  parte  Finch,  15  Fla.  630 ;  Cora.  v.  Biddle,  6  Pa  L.  J.  287;  Lark  v. 
State,  55  Ga.  435;  McFarland  v.  Johnson,  27  Tex.  105 ;  Ex  parte  La  Fonta,  2 
Rob.  (La.)  495;  Lumm  v.  State,  3  Port.  (Ind.)  293;  Weddington  v.  Sloan,  15 
B.  Mon.  (Ky)  147 ;  Cready  v.  Wilcox,  33  Conn.  321 ;  Dodge's  Case,  6  Mart. 
(La.)  569. 


CHAP.  XXXIX.]  APPEAL  AND   WRIT   OF  ERROR.  1103 

of  inferior  courts  remanding  prisoners  on  habeas  corpus.  Under 
such  a  statute  where  on  return  of  a  writ  of  habeas  corpus  the 
judge  declines  to  hear  any  evidence  on  behalf  of  the  petitioner 
seeking  bail,  because  the  return  shows  that  he  has  been  indicted 
for  a  capital  offence,  this  is  a  ruling  of  law  which  the  petitioner 
is  entitled  to  have  reviewed*  by  the  supreme  court.1  But  an  ap- 
peal will  not  lie  from  a  refusal  by  the  court  below  to  set  aside  an 
order  in  a  habeas  corpus  case,  on  motion,  where  it  was  in  the 
discretion  of  the  court  below  to  grant  that  relief,  or  to  leave  the 

531.  The  Indiana  statute  (Rev.  St.  1881,  §  1120)  nowhere  requires  the  entry 
of  a  formal  judgment  in  a  habeas  corpus  proceeding;  and  from  a  refusal  to 
admit  to  bail,  the  accused,  under  §  646,  Rev.  St.  1881,  has  the  right  of 
appeal  to  the  supreme  court.  Ex  parte  Richards,  102  Ind.  260 ;  IN.  E.  630. 
In  New  York.  —  Under  Code  Civil  Proc.  §  2058,  providing  that  au  appeal  may 
be  taken  from  a  final  order  made  on  the  return  of  a  writ  of  habeas  corpus  "  to 
discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceedings,"  an  appeal  may 
be  taken  by  the  people  from  an  order  of  a  county  judge  in  habeas  corpus  pro- 
ceedings holding  invalid  the  warrant  on  which  relator  was  detained  and  direct- 
ing his  discharge.  In  re  Scrofford,  12  N.  Y.  S.  943;  59  Hun,  320.  The  Texas 
constitution,  Art.  5,  §  8,  gives  district  judges  authority  to  issue  writs  of  habeas 
corpus.  Code  Crim.  Proc.  Art.  134  provides  that  every  provision  relating  to  the 
writ  shall  be  construed  to  give  it  effect  and  protect  the  rights  of  the  parties 
applying.  Held,  that  an  appeal  lies  from  an  order  of  a  district  judge  entered 
after  the  hearing  and  disposal  of  a  writ  on  its  merits.  Ex  parte  Trader,  24 
Tex.  App.  393  ;  6  S.  W.  533.  Maryland.  —  Acts  1880,  ch.  6,  §  3,  providing 
that  when  a  judge  has  discharged  a  prisoner  on  habeas  corpus,  etc.,  he  shall  re- 
duce his  opinion  to  writing,  and  transmit  the  original  papers,  together  with  a 
copy  of  the  order  of  discharge,  etc.,  to  the  clerk  of  the  court  of  appeals,  etc.,  — 
Held,  to  be  competent  for  the  legislature  to  pass,  and  that  the  directions  to 
transmit  the  proceedings  must  be  taken  in  lieu  of  the  formal  entry  of  an 
appeal.  Re  Glenn,  54  Md.  572.  In  North  Carolina  the  right  of  appeal  in 
habeas  corpus  is  purely  statutory,  and  no  appeal  lies  from  a  decision  of  the 
superior  court  on  a  writ  of  habeas  corpus  sued  out  to  procure  the  release  of  a 
prisoner,  on  the  ground  that  he  has  served  the  term  of  his  sentence,  is  unable 
to  pay  his  fine,  and  is  prepared  to  take  the  required  oath,  and  surrender  his 
property,  so  that  he  may  obtain  his  discharge  under  the  statute.  State  u. 
Miller,  97  N.  C.  451 ;  1  S.  E.  776.  In  Kentucky,  no  appeal  lies  from  the  refusal 
of  a  police  judge  to  grant  a  writ  of  habeas  corpus  to  take  from  jail,  and  try  on 
a  charge  of  insanity,  one  committed  without  bail  to  answer  to  the  charge  of 
murder,  since  the  statute  does  not  expressly  allow  an  appeal  in  such  case. 
Weddington  v.  Sloan,  15  B.  Mon.  153,  followed;  In  re  Gill,  (Ky.)  17  S.  W. 
166.  In  Iowa,  an  appeal  will  lie  from  a  decision  of  a  county  judge  remanding 
a  person  brought  before  him  by  a  writ  of  habeas  corpus.  Smith  v.  Bigelow,  19 
Iowa,  459.  Appeal  in  habeas  corpus  applications  discussed,  and  recent  English 
decisions  on  the  subject  reviewed.     54  J.  P.  193. 

1  State  v.  Herndon,  (N.  C.)  12  S.  E.  268;  107  N.  C.  934.     See  State  v.  Miller, 
97  N.  C.  451 ;  1  S.  E.  776. 
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appellant  to  set  up  the  invalidity  of  the  order  whenever  an  attempt 
should  be  made  to  enforce  it.1 

§  1357.  in  Federal  Courts. —  Prior  to  the  Act  of  1886  the  Supreme 
Court  exercised  a  revisory  power  over  the  decisions  of  circuit  and 
district  courts  akin  to  that  usually  exercised  by  writ  of  error.  It 
is  somewhat  difficult  to  state  upon  the  authorities  how  far  it 
would  and  would  not  go.  The  jurisdiction  was  once  defined  by 
the  court  itself  as  "  gwtm-appellate."  2  The  act  just  mentioned 
gave  the  circuit  courts  full  appellate  jurisdiction  in  cases  from  the 
district  courts.8  It  gives  an  appeal  to  the  United  States  Supreme 
Court  in  habeas  corpus  cases  from  the  final  decision  of  the  circuit 
court  only,  and  does  not  cover  appeals  where  the  writ  is  returnable 
before  a  circuit  judge.4  And  where  a  prisoner  was  discharged 
from  custody  by  an  order  of  the  circuit  judge,  an  appeal  by  his 
jailer  to  the  United  States  Supreme  Court  was  dismissed.6  But  a 
writ  of  habeas  corpus  will  not  issue  to  prevent  an  apprehended 
error ;  for  instance,  one  who  is  held  in  custody  for  trial  before  a 
court  of  competent  jurisdiction  cannot  in  this  manner  raise  in 
the  Supreme  Court,  before  his  trial,  the  point  that  the  statute 


1  People  v.  Brown,  108  N.  Y.  684 ;  9  N.  £.  327.  See  People  v.  Walts,  25 
N.  E.  266;  122  N.  Y.  238. 

a  Ex  parte  Wells,  18  How.  807. 

*  See  U.  S.  Rev.  St  §§  763,  765.  Under  U.  S.  Rev.  St  §  765,  an  appeal  frpm 
the  United  States  district  court  to  the  circuit  court  in  a  habeas  corpus  case  is 
not  heard  prematurely,  though  heard  and  disposed  of  at  the  term  current  when 
the  appeal  was  taken.  Roberts  v.  Reilley,  116  U.  S.  80.  A  district  judge,  be- 
fore issuing  a  warrant,  under  Rev.  St.  §  1014,  for  the  removal  of  a  person 
arrested  in  his  district  to  another  district  for  trial,  is  entitled  to  determine 
whether  the  district  court  of  such  other  district  has  jurisdiction  of  the  offence 
with  which  the  prisoner  is  charged,  and  his  determination  is  reviewable  in  the 
circuit  court  by  writ  of  habeas  corpus.  44  F.  677,  affirmed ;  Horner  v.  United 
States,  12  S.  Ct.  407.  On  subject  of  appeals  from  territorial  district  courts  in 
habeas  corpus  cases,  see  United  States  r.  Burdick,  1  Dak.  142;  46  N.  W. 
571. 

*  In  re  Palliser,  40  F.  575. 

*  Carper  v.  Fitzgerald,  7  S.  Ct.  825 ;  121  U.  S.  87.  Nor  does  Rule  84  of  the 
United  States  Supreme  Court,  relating  to  the  custody  of  prisoner  on  habeas 
corpus,  have  that  effect.  The  purpose  of  that  rule  is  to  regulate  proceedings 
on  appeals,  under  Rev.  St.  U.  S.  §  763,  from  a  decision  of  a  judge  to  the  cir- 
cuit court  of  the  district,  as  well  as  under  section  764,  as  amended  by  the  Act 
of  March  8,  1885,  from  a  circuit  court  to  the  Supreme  Court  The  fact  that 
the  case  was  docketed  in  the  United  States  Supreme  Court  as  u  an  appeal 
from  the  circuit  court  of  the  United  States  for,"  etc.,  does  not  change  the 
character  of  the  proceeding  so  as  to  make  it  appealable.    Id. 
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under  which  lie  is  apprehended  is  in  conflict  with  the  obligation 
of  the  contract  of  the  state.1 

It  seems  that  an  appeal  lies  from  the  refusal  of  a  district  court 
to  issue  a  writ  of  habeas  corpus  direct  to  the  Supreme  Court  under 
Section  1909  of  the  Revised  Statutes.2 

§  1358.  Rules  governing  in  Appellate  Court.  —  Where  a  habeas 
corpus  case  is  brought  on  error  from  a  lower  court,  the  ordinary 
rules  as  to  the  time  of  filing  briefs  will  not  be  adhered  to ;  but  the 
case  will  be  heard  as  soon  as  practicable  after  the  petitioner's 
brief  is  filed.8  In  Indiana,  when  a  habeas  corpus  case  to  deter- 
mine to  whom  should  be  awarded  the  custody  of  a  child  is  before 
the  supreme  court  by  appeal  on  evidence,  that  court  will  examine 
and  pass  upon  its  sufficiency  to  sustain  the  finding  and  decision 
below.4  But  in  Texas  an  appeal  must  be  determined  exclusively 
on  the  facts  and  the  law  arising  upon  the  record.6  In  Wisconsin 
upon  writ  of  error  to  review  proceedings  had  on  a  writ  of  habeas 
corpus,  the  court  is  confined  to  the  question  of  jurisdiction,  and 
cannot  review  errors  committed  in  the  exercise  thereof.6  And  it 
may  be  stated  as  a  general  rule  equally  applicable  to  all  appeals 
that  the  facts  on  which  the  decision  was  based  must  be  presented 
to  the  appellate  court.7 

1  Ex  parte  Crouch,  112  U.  S.  178.  Treated  as  appeal  in  civil  action.  — 
Where  one  confined  under  criminal  proceedings  seeks  by  habeas  corpus  to  ob- 
tain his  release,  the  habeas  corpus  proceeding  is  a  civil  proceeding,  not  a  crim- 
inal one,  and  must  be  certified  to  the  Supreme  Court  of  the  United  States,  on 
a  division  of  opinion  in  the  manner  required  in  civil  proceedings.  Ex  parte 
Tom  Tong,  108  U.  S.  556. 

*  Ex  parte  Snow,  120  U.  S.  274 ;  7  S.  Ct.  556. 

*  Smith  p.  State,  21  Neb.  552 ;  32  N.  W.  594. 

*  Jones  *.  Darnall,  103  Ind.  569;  2  N.  E.  229. 

*  Ex  parte  Rothschild,  2  Tex.  App.  560.  The  rule  that  the  reviewing  court 
will  not  comment  on  the  testimony  in  a  habeas  corpus  proceeding,  applied  on 
an  appeal  from  a  judgment  refusing  to  admit  to  bail  one  indicted  for  murder. 
Ex  part*  Rucker,  6  Tex.  App.  81.  See  also  Re  Moore,  5  Tex.  App.  103 ;  Re 
McKinney,  Id.  500. 

*  Wright  v.  Wright,  (Wis.)  43  N.  W.  145:  74  Wis.  439.  Court  commis- 
sioner*—  review  by  court.  —  A  court  commissioner  having,  on  habeas  corpus, 
heard  and  determined  a  contest  for  the  custody  of  an  infant,  the  district  judge 
has  no  authority,  on  reviewing  a  certified  statement  of  the  testimony,  to  re- 
verse that  decision,  the  same  being  reasonably  justified  by  the  case,  and  there 
being  no  assignable  error,  and  consent  would  not  confer  the  necessary  jurisdic- 
tion, under  Gen.  St.  Minn.  1878,  c.  66,  §  125,  providing  that  the  court  cannot 
set  aside  the  determination  except  "  upon  good  cause  shown."  State  v. 
Bechdel,  88  Minn.  278;  37  N.  W.  338. 

7  Ex  parte  Cleveland,  36  Ala.  306.     See  also  Sheldon  v.  Boyce,  20  Tex.  828. 
vou  II.  —  21 
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§  1359.  Findings  of  Lower  Court  on  Evidence  usually  not  dis- 
turbed. —  In  a  case  of  habeas  corpus  in  which  there  appears  to 
have  been  sufficient  evidence  to  support  the  finding  of  the  judge, 
although  there  was  conflict  of  testimony,  the  judgment  should  not 
be  disturbed.1  Accordingly,  the  finding  of  a  court  in  a  proceeding 
by  habeas  corpus  awarding  the  custody  of  an  infant  to  the  party 
who  it  is  thought  will  take  the  best  care  of  it,  will  not  be  disturbed 
on  appeal  unless  clearly  contrary  to  the  evidence.2  On  a  similar 
principle,  refusal  to  admit  defendant  in  a  criminal  action  sentenced 
to  imprisonment  to  bail,  pending  appeal,  no  extraordinary  reason 
appearing  therefor,  is  not  such  an  abuse  of  judicial  discretion  as 
to  justify  interference  by  an  appellate  court  on  proceeding  by 
habeas  corpus.8 

§  1360.  Release  pending  Appeal.  —  If,  upon  an  appeal,  it  appears 
that  the  petitioner  for  habeas  corpus  has  regained  his  liberty,  no 
matter  by  what  method,  the  appeal  will  be  dismissed ;  for  in- 
stance, in  a  case  where  the  petitioner  had  been  allowed  by  the 
sheriff  to  return  to  his  home  upon  his  promise  to  surrender  him- 
self if  his  appeal  from  the  judgment  of  the  lower  court  remanding 
him  should  be  sustained.4 

§  1361.  No  Supersedeas.  —  In  a  habeas  corpus  proceeding,  an 
order  of  discharge  made  by  the  court  cannot  be  superseded  pend- 
ing an  appeal.5  Nor  can  a  judgment  in  habeas  corpus  remanding 
a  prisoner  be  superseded.6 

The  sufficiency  of  the  evidence  to  sustain  the  finding  of  the  district  judge,  on 
hearing  of  the  petition  for  writ  of  habeas  corpus,  cannot  be  considered  on  ap- 
peal, unless  the  evidence  is  brought  up  in  the  abstract,  though  by  reason  of  the 
absence  of  a  reporter,  petitioner  could  not  preserve  the  evidence.  In  re  Bresee, 
(Iowa)  48  N.  W.  991. 

1  Starr  v.  Barton,  34  Ga.  99. 

»  Jenkins  t?.  Clark,  71  Iowa.  552  ;  32  N.  W.  504.  On  the  trial  of  a  writ  of 
habeas  corpus,  judgment  was  given  against  the  defendants,  denying  them  bail, 
and  they  were  subsequently  indicted  for  murder.  On  the  trial  of  another  writ 
of  habeas  corpus,  sued  out  by  the  defendants,  —  Held,  that  an  appeal  from  the 
judgment  denying  bail  would  not  be  dismissed  by  reason  of  the  indictment, 
and  that  if  the  judgment  should  be  reversed,  it  would  no  longer  be  a  bar  to 
another  writ.     Ex  parte  Hamilton,  65  Miss.  98  ;  3  So.  68. 

•  Ex  parte  Clawson,  (Utah)  5  P.  74.  See  also  United  States  v.  Ron  an,  33 
F.  117. 

•  Ex  parte  Cole,  14  Tex.  App.  579.  See  also  Ex  parte  Pereira,  6  Rich. 
(S.  C.)  149. 

6  State  p.  Kirkpatrick,  54  Iowa,  373. 

•  Ex  parte  Mooney,  26  W.  Va.  32. 
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§  1362.  Early  Origin. 

1363.  Definition. 

1364.  The  Foundation  of  a  Civil  Action. 

1365.  Changes  in  Meaning  and  Nature. 

1366.  Common  Law  Rules  still  govern 

when  applicable. 
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1369.  What  necessary  to  authorize  Issu- 
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1370.  A  clear  Legal  Right  must  be  shown. 

1371.  Granting  it  largely  discretionary. 

1372.  Public  Interest  and  Convenience  as 

affecting  the  Right. 

1373.  Absence  of  Legal  Remedy  does  not 

always  justify  the  Writ. 
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1376.  Pendency  of  Suit  in  Equity  as  a 

Defence. 


{  1377.  Not  granted  to  compel  Impossible 
Acts,  or  when  useless  and  una- 
vailing. 

1378.  Nor  where  Obedience  would  be  a 

Violation  of  Law  or  an  Order  of 
Court. 

1379.  Not  a  Remedy  for  Enforcement  of 

mere  Contractual  Duties. 
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at  fault. 

1381.  When  Demand  and  Refusal  must 

be  shown. 

1382.  Statute  of  Limitations  and  Laches. 

1383.  Existence  of  Remedy  by  Quo  War- 

ranto as  a  Bar  to  Relief. 
Writ  does  not  lie  to  control  Dis- 
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cretion. 

Cannot  be  given  Effect  prospec- 
tively. 

Not  Proper  Method  of  trying  Col- 
lateral Questions. 

Petitioner  must  show  himself  en- 
titled to  Entire  Remedy. 


§  1362.  Early  Origin.  —  Formerly  the  remedy  by  writ  of  manda- 
mus was  considered  the  exercise  of  royal  prerogative.  It  had  an 
extensive  remedial  nature,  and  was  employed  by  the  King  through 
the  medium  of  the  court  of  King's  Bench,  in  superintendence  of 
the  police,  in  maintaining  public  peace  and  order.  Though  of 
ancient  origin,  and  of  frequent  use  in  the  early  stages  of  English 
jurisprudence,  its  objects  and  uses  were  never  fully  considered  and 
thoroughly  understood  until  Lord  Mansfield's  time.     It  has  been 
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recognized  and  incorporated  into  state  constitutions  generally, 
along  with  other  established  common  law  remedies,  with  no 
material  change  from  its  earliest  object  and  employment,  though 
it  has  ceased  to  be  looked  upon  as  flowing  from  a  sovereign  source, 
except  in  the  sense  that  process  generally  runs  in  the  name  of  the 
state,  and  the  people  of  the  state  are  theoretically  considered  to 
be  always  present  and  directing  judicial  proceedings. 

The  right  to  the  writ  and  the  jurisdiction  to  issue  it  hare 
ceased  to  depend  upon  the  exercise  of  sovereign  will,  and  it  has 
come  to  be  regarded  as  an  ordinary  civil  process  issued  as  of 
ordinary  right  in  cases  where  it  is  applicable.1 

§  1363.   Definition.  —  The  following  definition  of  the  writ,  with 
a  reference  to  its  origin,  and  a  brief  statement  of  its  nature  and 
function,  is  by  Lord  Mansfield :  "  A  prerogative  writ,  to  the  aid  of 
which  the  subject  is  entitled,  upon  a  proper  case,  previously  shown 
to  the  satisfaction  of  the  court.    The  original  nature  of  the  writ, 
and  the  end  for  which  it  was  framed,  direct  upon  what  occasions 
it  should  be  used.     It  was  introduced  to  prevent  disorder  from  a 
failure  of  justice  and  defect  of  police.    Therefore  it  ought  to  be 
used  upon  all  occasions  where  the  law  has  established  no  specific 
remedy,  and  where  in  justice  and  good  government  there  ought  to 
be  one.     Within  the  last  century  it  has  been  liberally  interposed 
for  the  benefit  of  the  subject  and  advancement  of  justice.    The 
value  of  the  matter  or  the  degree  of  its  importance  to  the  public 
police  is  not  scrupulously  weighed.     If  there  is  a  right  and  no 
other  specific  remedy,  this  should  not  be  denied."  a 

It  is  thus*  defined  by  an  American  author :  "  A  command  issu- 
ing from  a  common  law  court  of  competent  jurisdiction,  in  the 
name  of  the  state  or  sovereign,  directed  to  some  corporation,  officer, 
or  inferior  court,  requiring  the  performance  of  a  particular  duty 
therein  specified,  which  duty  results  from  the  official  station  of  the 
party  to  whom  the  writ  is  directed,  or  from  operation  of  law."s 

1  See  Com.  v.  Pittsburgh,  34  Pa.  St.  496;  Thomas  v.  Comm'rs,  8  Casey, 
496;  People  v.  Corp.  of  New  York,  3  Johns.  Cas.  79;  Fitch  v.  McDiarmid,  26 
Ark.  482;  Am.  Asylum  v.  Phoenix  Bank,  4  Conn.  172  ;  10  Am.  Dec  112. 

a  Rex  t>.  Barker,  Burr.  1267. 

8  High  on  Eitr.  Legl.  Rem.  Sec.  1.  This  definition  is  substantially  that 
given  by  Blaokstone,  3  Black.  Com.  110.  See  also  Dunklin  County  v.  Disk 
County  Court,  23  Mo.  449 ;  Rainey  v.  Aydelate,  4  Heisk.  122.  Mandamus  is 
defined  in  State  v.  Bruce,  3  Brev.  264,  as  a  "  criminal  process  relating  to  civil 
rights."    "  Mandamus  is  a  prerogative  writ  designed  to  afford  a  summary  and 
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There  is  a  slight  difference  between  the  definition  here  given, 
and  that  applicable  to  the  corresponding  English  process ;  as  it 
there  can  issue  only  from  the  courts  of  King's  Bench,  the  act  re- 
quired to  be  done  by  it  need  not  necessarily  be  an  existing  legal 
duty.  It  is  only  necessary  that  it  appertain  to  some  office  or  duty 
which  the  court  of  King's  Bench  has  previously  determined,  or  at 
least  supposes  to  be  consonant  to  right  and  justice.1 

Mandamus  is  strictly  a  legal  remedy  with  which  equity  has 
nothing  to  do.2 

§  1364.  The  Foundation  of  a  Civil  Action.  — In  most  states,  and 
especially  in  those  where  both  legal  and  equitable  remedies  are 
administered  by  the  same  tribunal,  a  mandamus  proceeding  is 
nothing  more  nor  less  than  a  civil  action  to  determine  a  substan- 
tial right  between  the  parties  thereto.  But  in  a  few  states  the 
doctrine  that  the  writ  is  of  high  prerogative  character,  issued  in 
the  name  of  the  sovereign,  is  still  adhered  to.8 

specific  remedy  in  those  cases  where  without  it  the  party  will  be  subjected  to 
serious  injustice.  It  is  from  its  very  nature  a  remedy  that  cannot  be  ham- 
pered by  any  narrow  or  technical  bounds.  The  right  coupled  with  the  neces- 
sity of  such  a  vindication  of  it  supports  the  jurisdiction,  and  the  court,  in 
using  its  discretion,  while  careful  not  to  use  this  writ  when  it  is  not  essential, 
will  apply  it  where  it  is."  Railroad  Co.  v.  Judge,  44  Mich.  479;  11  Am.  & 
Eng.  H.  Cas.  548.  For  other  definitions  see  Legg  v.  Mayor,  etc.,  42  Md.  203; 
Page  v.  Compton,  2  Va.  Law  J.  560;  Weston  v.  Charleston,  2  Pet.  449,  per 
Marshall,  C.  J. ;  Holmes  v.  Jennison,  14  Pet.  540. 

1  Ex  parte  Crane,  5  Pet.  190. 

*  Accordingly,  a  petition  in  equity,  addressed  to  the  chancellor,  and  pray- 
ing the  taking  of  such  steps  as  would  give  petitioner  a  writ  of  mandamus 
against  the  sheriff,  is  properly  dismissed.     Gay  v.  Gilmore,  76  Ga.  725. 

8  In  County  of  Calaveras  v.  Brock  way,  30  Cal.  325,  a  motion  by  the  peti- 
tioners to  strike  out  a  portion  of  the  answer  relating  to  the  pendency  of  actions 
in  a  district  court,  involving  the  same  principles  and  issues  as  were  raised  in 
the  mandamus  proceeding,  was  granted  for  the  principal  reason  that  "  the  writ 
of  mandamus  is  a  high  prerogative  writ  issuing  in  the  name  of  the  sovereign 
power,  to  abate  or  bar  which  a  plea  that  another  action  is  depending  for  the 
same  cause  is  not  available."  p.  336.  In  Oroville  &  V.  R.  R.  Co.  v.  Plumas 
County,  37  Cal.  354,  such  an  objection  to  part  of  an  answer  which  set  up  the 
pendency  of  proceedings  in  quo  warranto  involving  the  same  issue,  was  held 
'well  taken  on  the  ground  that  defendants  had  the  means  of  staying  the  pro- 
ceedings in  maudamus  by  making  application  in  the  proper  manner.  The  New 
York  courts  have  in  some  cases  seemed  to  adhere  to  the  view  that  mandamus 
is  a  prerogative  writ,  and  that  the  relator  must  be  governed  by  the  view  the 
court  takes  of  the  question  of  sovereign  expediency.  See  People  v.  Board  of 
Metropolitan  Police,  26  N.  Y.  316.  Virtually,  the  same  view  formerly  pre- 
vailed in  Illinois,  where  the  courts  exercised  a  very  liberal  discretion  in  grant- 
ing or  refusing  the  writ,  denying  that  it  was  in  any  sense  a  writ  of  right.    See 
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Under  systems  of  code  pleading  the  issues  joined  in  a  manda- 
mus case  are  to  be  tried  as  in  an  ordinary  civil  action.1  But  in 
North  Dakota  it  is  declared  by  statute  to  be  a  special  proceeding, 
and  not  a  civil  action  within  the  meaning  of  the  Civil  Practice 
Act,  providing  that  "  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest "  and  should  be  brought  in  the  name 
of  the  state ; 2  while  in  South  Dakota  a  directly  opposite  rule  pre- 
vails, and  it  is  there  held  that  the  action,  when  brought  to  en- 
force a  private  right,  should  be  in  the  name  of  the  party  benefi- 
cially interested,  and  not  in  the  name  of  the  state.8 

§  1365.  Changes  in  Meaning  and  Nature.  —  It  is  used  at  the 
present  day,  as  at  first, to  give  relief  where  ordinary  legal  procedure, 
by  reason  of  its  defects,  gives  none,  and  the  same  methods  charac- 
terize its  employment,  and  the  same  means  are  resorted  to,  to 
make  it  effective ;  but  there  are  important  differences  found  to 
exist  in  the  primary  source  whence  it  issues  and  the  extent 
to  which  it  reaches.  It  was  at  first  in  England  (and  is  to-day  in 
literal  sense)  a  word  of  command,  expressive  of  despotic  will. 
Instead  of  commanding  obedience  to  the  law  as  it  existed,  it  con- 
tained the  law  from  which  there  was  no  appeal.  Therefore,  when 
originally  employed  by  Kings  Edward  II.  and  III.,  it  was  not 
merely  declaratory  of  duty  under  existing  law,  but  of  the  law  it- 
self ;  it  was  the  creation  of  both  law  and  duty.  It  did  not  issue 
from  the  Court  of  Chancery,  as  matter  of  common  right,  like  ether 
common  writs,  but  was  the  exclusive  prerogative  of  the  crown. 

In  this  country,  and  under  our  form  of  government,  the  sover- 
eign will  is  not  exercised  upon  occasion  to  meet  emergencies. 
The  people  crystallize  their  will  into  laws  for  the  equal  government 
of  all,  in  advance  of  cases  which  arise  for  their  application,  and 
the  writ  of  mandamus  does  not  issue  directly  from  the  sovereign, 

School  Inspectors  v.  People,  20  111.  530;  People  v.  Hatch,  33  111.  134;  City  of 
Ottawa  v.  People,  48  111.  240.  But  in  People  u.  Weber,  86  111.  283,  it  was 
held  that  under  statutes  then  existing  the  remedy  was  no  longer  of  a  preroga- 
tive character,  but  the  court  considered  that  the  right  to  it  rested  largely  in 
the  discretion  of  the  court. 

1  Am.  Water  Works  Co.  ».  State,  (Neh.)  48  N.  W.  64.  So  under  Rev. 
St.  Ohio,  §  6751,  which  provides  that  the  pleadings  in  mandamus  proceed- 
ings shall  have  the  same  effect  in  mandamus  as  in  civil  actions,  it  was  held  a 
general  demurrer  to  the  reply  would  search  the  record  and  put  in  issue  the 
sufficiency  of  the  petition.     State  v.  Crites,  (Ohio)  26  N.  E.  1052. 

2  State  v.  Carey,  (N.  D.)  49  N.  W.  164. 

•  Smith  v.  Lawrence,  (S.  W.)  49  N.  W.  7. 
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either  in  fact  or  theory,  except  in  the  sense  that  by  pre-existing 
law  all  process  runs  in  the  name  of  the  state.  The  same  may  be 
said  of  England  at  present.  A  private  individual  can  apply  for 
the  writ  only  where  he  has  some  private  or  particular  interest  to 
be  subserved,  or  some  particular  right  to  be  protected  by  the  aid 
of  this  process,  independent  of  that  which  he  holds  with  the 
public  at  large.1 

§  1366.    Common  Law  Rules  still  govern  when  applicable.  —  The 
jurisdiction  of  courts  in  administering  this  remedy,  as  well  as  the 
manner  of  its  employment,  have  been  greatly  modified  in  many 
states  by  statutory  enactments.     But  the  well-established  rules  of 
the  common  law  governing  the  jurisdiction  are  generally  adhered 
to  in  all  cases  where  such  rules  are  applicable.     Under  all  such 
statutory  provisions,  courts  will  presume  that  the  legislature  of 
the  state,  in  prescribing  mandamus  as  a  statutory  remedy,  had  in 
view  the  nature  and  extent  of  the  remedy,  as  known  at  the  com- 
mon law,  and  as  used  in  other  states.     In  administering  relief 
by  mandamus   under  such  statutes,  they  will  be   governed   by 
the  same  conditions  and  limitations  which   prevail  at  common 
law,  and  will  refuse  this  relief  where  other  adequate  remedy  is 
provided   by  law.2      Still,  it  must  not  be   supposed   that   state 

* 

1  People  ex  rel.  etc.  v.  Inspectors,  4  Mich.  187.  The  writ  was  refused 
where  sought  to  compel  a  treasurer  of  an  insane  asylum  to  allow  petitioner  to 
inspect  a  document  filed  with  the  directors  of  the  asylum  assailing'  the  charac- 
ter of  an  officer  of  the  institution,  because  the  petitioner  did  not  show  that  he 
was  beneficially  interested  otherwise  than  as  a  mere  citizen  of  the  state.  Col- 
man  v.  Orr,  71  Cal.  43.  Writ  refused  where  petitioner  desired  it  to  compel  a 
school-board  to  remove  a  privy  situated  across  the  street  from  his  house,  be- 
cause it  did  not  state  the  cause  of  the  injury  to  himself,  but  only  alleged  that 
such  privy  had  been  declared  a  nuisance  by  the  board  of  health  and  that  it 
was  dangerous  to  the  public  health.  Kalsen  v.  Wilson,  80  Iowa,  229 ;  45  N. 
W.  765. 

*  Kimball  r.  Union  Water  Co.,  44  Cal.  173, 175.     In  this  case  the  court  per 
Niles,  J.,  say:  u  It  is  clear  to  us  that  the  latter  section  (meaning section  468  of 
the  Practice  Act)  should  be  construed  as  a  limitation  of  the  powers  of  the 
court  as  conferred  by  section  four  hundred  and  sixty-seven,  and  not  as  an 
enlargement  of  these  powers.     We  must  presume  that  the  legislature,  in  es- 
tablishing this  statutory  remedy,  had  in  view  the  nature  and  extent  of  the  rem- 
edy as  known  at  the  common  law,  and  as  used  in  the  other  states  of  the  Union. 
The  adoption  of  the  language  so  frequently  used  by  courts  and  law  writers 
iu  defining  the  limits  and  conditions  of  the  writ,  that  ••  it  shall  be  issued  in 
all  cases  where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in   the 
ordinary  course  of  law,"  —  makes  it  evident  that  the  same  limits  and  con- 
ditions were  intended  by  the  statute.     It  may  issue  in  the  cases  mentioned  in 
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legislatures  have  not  constitutional  power,  not  only  to  greatly 
curtail,  but  even  to  take  away  entirely,  the  common  law  remedy 
by  mandamus ;  and  state  legislatures  invested  with  plenary  legis- 
lative power  may  enact  that  the  writ  of  mandamus  shall  not 
issue  in  a  given  class  of  cases,  notwithstanding  that  the  consti- 
tution of  the  same  state  has  expressly  conferred  upon  the  supreme 
court  of  the  state  original  jurisdiction  in  mandamus.  Jurisdic- 
tion by  mandamus,  to  compel  the  receipt  of  taxes  for  the  bills  of 
a  state  bank,  may  be  taken  away  by  statute ;  and  such  act  does 
not  impair  the  obligation  of  the  contract  between  the  state  and 
the  holders  of  the  bills  of  such  state  bank.  The  right  to  any 
particular  remedy  is  not  an  absolute  and  unqualified  right,  to 
which  the  party  seeking  relief  by  mandamus  in  such  case  —  or, 
indeed,  any  citizen  —  is  entitled.1 

§  1367.    An  Exeroise  of  Original  Jurisdiction.  —  Jurisdiction  by 

mandamus,  in  the  United  States,  is  usually  exercised  by  courts  of 
general  common  law  jurisdiction.  In  many  of  the  states  it  is 
also  exercised  xxscasionally  by  courts  of  last  resort,  —  sometimes 
as  a  part  of  their  original  jurisdiction,  conferred  upon  them  in 
state  constitutions,  and  in  other  cases  only  iu  aid  of  appellate 
powers.  The  principle  was  early  recognized  by  state  appellate, 
by  analogy  to  a  similar  rule  observed  in  the  Federal  courts,  that 
the  writ  can  only  be  granted  in  aid  of  an  existing  jurisdiction, 
and  in  cases  where  its  employment  is  necessary  to  the  exercise 
of  powers  already  conferred  by  law.  Undoubtedly,  Congress  may 
confer  upon  the  circuit  and  district  courts  of  the  United  States 
original  jurisdiction  to  issue  writs  of  mandamus ;  but  such  power 
has  never  yet  been  conferred,  and  the  jurisdiction  of  these  courts 
is  strictly  limited,  in  the  use  of  this  extraordinary  remedy,  to 
cases  in  which  it  is  necessary  in  aid  of  jurisdiction  already 
acquired.2 

section  four  hundred  and  sixty-seven,  bnt  only  when  it  is  evident  that  the  law 
has  provided  no  other  sufficient  remedy/' 

1  State  r.  Gailard,  11  S.  C.  809. 

9  See  Bath  County  v.  Amy,  4  Chicago  Legal  News,  209, 13  Wall.  244;  Mar- 
bury  v.  Madison,  1  Cranch,  49;  Mclntyre  v.  Wood,  7  Cranch,  504;  Graham  v. 
Norton,  15  Wall.  427;  United  States  v.  Small  wood,  1  Chicago  Legal  News,  821 ; 
Smith  v.  Jackson,  1  Paine,  (U.  S.)  453;  Mclntire  v.  Wood,  7  Cranch,  (U.  S.) 
504;  Graham  v.  Norton,  15  Wall.  (U.  S.)  427;  Bath  Co.  v.  Amy,  13  Wall. 
(U.  S.)  245;  Lansing  v.  County  Treasurer,  1  Dill.  (U.  S.)  522;  Knox  Co. 
Comm'rs  v.  Aspinwall,  24  How.  (U.  S.)  376;  Welch  v.  St.  Genevieve,  1  Dill. 
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The  writ  being  an  original  process,  it  is  not  the  exercise  of  the 
appellate  jurisdiction,  even  when  granted  by  an  appellate  court. 
In  states  where  the  courts  of  last  resort  are  devoid  of  original 
jurisdiction,  and  vested  with  only  appellate  power,  such  court 
cannot  exercise  jurisdiction  by  mandamus.1  But  the  mere  men- 
tion of  an  inferior  court,  and  conferring  jurisdiction  upon  it  in  an 
act  providing  a  remedy  by  mandamus,  does  not  preclude  a  party 
from  bringing  his  action  in  the  supreme  court,  where  the  latter 
has  original  jurisdiction.2 

§  1368.  Distinguished  from  Other  Remedies.  — Mandamus  is  still, 
however,  regarded  as  an  extraordinary  remedy,  in  the  sense  that 
it  is  resorted  to  only  upon  extraordinary  occasions,  and  where 
the  usual  and  ordinary  modes  and  forms  of  procedure  are  power- 
less to  afford  redress  to  the  aggrieved  party,  and  its  use  is  neces- 
sary to  prevent  a  failure  of  justice.8 

It  bears  a  striking  analogy,  in  this  respect,  to  the  writ  of 
injunction,  which  is  the  principal  extraordinary  remedy  of  courts 
of  equity.  Another  point  of  resemblance  is,  that  both  depend,  to 
a  certain  extent,  upon  the  exercise  of  a  wise  judicial  discretion, 
and  are  not  granted  as  of  absolute  right  in  all  cases. 

Notwithstanding  these  resemblances,  there  are  also  wide  diver- 
gences found  between  the  two  remedies,  plainly  apparent  when 
we  come  to  examine  their  objects.    The  object  of  injunction  is 

(U.  S.)  130;  Rusch  v.  Supervisors,  Woolw.  (U.  S.)  313;  Riggs  ».  Johnson 
Co.,  6  Wall.  (U.  S.)  166;  Rees*.  Watertown,  19  Wall.  (U.  S.)  107;  U.  S.  v. 
Lee  Co.,  2  Biss.  (U.  S.)  77.  Such  instances  are  not  regarded  as  an  original 
proceeding.  United  States  v.  Comm'rs,  Morris,  42.  Where  the  state  statute  only 
permits  mandamus  to  issue  after  the  return  of  an  unsatisfied  execution  against 
a  city,  the  Federal  court  should  conform  its  practice  to  the  statute.  Laird  r. 
De  Soto,  25  Fed.  Rep.  76.  Where  the  state  statute  makes  a  judgment  dor- 
mant if  execution  is  not  taken  out  within  five  years,  the  Federal  court  will 
not,  after  five  years,  issue  its  writ  of  mandamus  to  enforce  the  collection  of  a 
judgment  against  a  municipality,  mandamus,  in  such  cases,  being  the  equiva- 
lent of  execution.     United  States  r.  Oswego,  28  Fed.  Rep.  55. 

1  Howell  v.  Crutch  field,  Hemp  99;  Daniel  v.  County  Court  of  Warren,  1 
Bibb.  496;  Morgan  v.  The  Register,  Hardin,  (2d  edition)  618;  State  v.  Tracy, 
94  Mo.  217 ;  6  S.  W.  709,  holding  that  the  jurisdiction  of  the  supreme  court 
i*  not  dependent  upon  its  appellate  jurisdiction  in  the  same  case. 

*  State  v.  Fremont,  E.  &  M.  V.  R.  Co.,  22  Neb.  313 ;  35  N.  W.  118.  In 
Linch  v.  State,  (Neb.)  47  N.  W.  88,  it  was  held  that,  under  Comp.  St.  Neb. 
c.  19,  §  57,  subd.  3,  a  judge  of  the  district  court  sitting  at  chambers*  at  any 
time  and  place  within  his  judicial  district,  has  the  power  and  jurisdiction  to 
hear  and  determine  an  application  for  a  writ  of  mandamus, 

*  Com.  v.  Canal  Comm'rs,  2  Penrose  &  Watts,  517. 
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to  prevent  action  and  preserve  matters  in  statu  quo,  while  it  is 
the  very  essence  of  the  writ  of  mandate  that  it  commands  an 
alteration  in  the  status  of  things  and  compels  action.  And  since 
one  is  a  negative  and  preventive  process,  and  the  other  positive 
and  remedial,  they  can  only  be  used  to  accomplish  entirely  differ- 
ent objects,  and  not  interchangeably.1 

A  feature  distinguishing  mandamus  from  all  other  remedies, 
consists  in  the  fact  that  it  recognizes  legal  duty,  and  compels  its 
performance  where  there  is  either  no  remedy  at  law  or  no  adequate 
remedy.  In  many  respects  it  accomplishes  the  same  purpose  as 
would  a  decree  of  specific  performance  in  equity,  without  leaving 
the  party  to  the  delay  and  uncertainty  of  litigation,  which  often 
would  not  terminate  until  specific  performance  would  be  barren 
of  benefits  to  the  party  aggrieved. 

§  1369.  What  necessary  to  authorise  Issuanoe  of  the  Writ  — 
The  chief  requisites  of  a  petition  to  warrant  the  issuance  of  a 
writ  of  mandamus  are :  (1)  The  petitioner  must  show  a  legal 
right  to  have  the  act  done  which  is  sought  by  the  writ ;  (2)  it 
must  appear  that  the  act  which  is  to  be  enforced  by  the  mandate 
is  that  which  it  is  the  plain  legal  duty  of  the  respondent  to  per- 
form, without  discretion  on  his  part  either  to  do  or  refuse; 
(3)  that  the  writ  will  be  availing  as  a  remedy,  and  that  the 
petitioner  has  no  other  plain,  speedy,  and  adequate  remedy.1 
Under  these  circumstances  the  aid  of  this  extraordinary  writ 

1  Washington  University  v.  Green,  1  Md.  Ch.  97;  Sherman  r.  Clark,  4 
Nev.  138  j  Blakemore  v.  Glamorganshire  R.  Co.,  1  Myl.  &  K.  154;  Leggr. 
Mayor  of  Annapolis,  42  Md  203.  If  plaintiff  has  mistaken  his  remedy,  and 
adopted  proceedings  by  mandamus  to  effect  the  purpose  of  an  injunction,  while 
it  does  not  constitute  a  ground  for  demurrer,  yet  the  court  should  of  it*  own 
motion  dismiss  the  petition,  unless  it  be  reformed  and  transferred  to  the 
equity  docket.     Crawford  v.  Carson,  35  Ark  565. 

2  Daniels  p.  Miller,  8  Colo.  542;  9  P.  18.  People  v.  Thompson,  25  Barb. 
73;  People  v.  Supervisors  of  Greene,  12  Barb.  27;  People  v.  Comm'rs  of  High- 
ways, 88  Til.  141;  Com.  v.  Rosseter,  2  Binn.  360;  Tarver  p.  Comm'rs  Const, 
17  Ala.  527;  King  v.  Water  Works  Co.,  6  Ad.  &  R.  355;  Cleveland  i\  Board 
of  Finance,  39  N.  J.  L.  629 ;  Speed  v.  Cocke,  57  Ala.  209;  Murphy  r.  State,  59 
Ala.  639.  In  Missouri,  it  is  provided  by  statute  (Rev  St.  Mo.  §  2415)  that 
the  alternative  mandamus,  when  issued  to  enforce  judgment  against  a  munici- 
pality, must  show  upon  its  face  that  such  municipality  has  no  money  in  its 
treasury*  and  no  property  liable  to  execution,  and  also  that  such  municipality 
was  duly  incorporated,  and  that  the  defendants  named  in  the  writ  have  lawful 
authority  to  levy  and  collect  taxes.  State  v.  Bolche  (Hambleton  v.  Town  of 
Dexter),  89  Mo.  188;  1  S.  W.  234. 
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may  be  regarded,  to  the  extent  of  the  relief  required,  as  ex  debito 
justitice.1 

The  person  applying  for  the  relief  must  show  a  clear  legal 
right  to  have  the  duty  sought  to  have  coerced,  done  in  the  manner 
specified  in  the  application  and  by  the  defendant.2  It  must  also 
appear  that  the  writ,  if  granted,  will  be  effectual  as  a  remedy, 
and  that  it  is  within  the  power  of  the  defendant,  as  well  as  his 
duty,  to  do  the  act  in  question.8 

To  justify  the  issuance  of  the  writ  does  not  always  or  neces- 
sarily require  that  it  should  finally  settle  or  determine  the  con- 
troversy. It  is  frequently  granted  when  it  can  only  determine 
one  step  in  the  progress  of  inquiry.  In  cases  of  mandamus  to 
canvassers  of  election,  to  compel  them  to  canvass  votes  cast  at  an 
election,  and  to  declare  the  result  accordingly  and  make  return 
thereof,  it  is  plain  that  something  further  is  necessary  in  order  to 
settle  the  ultimate  questions  of  right  and  to  procure  admission 
to  the  office.  A  resort  to  proceedings  in  quo  warranto  is  often 
necessary  in  order  to  finally  determine  the  matter.* 

What  facts  show  the  existence  of  any  or  all  prerequisites  to 
granting  the  writ  is  a  question  of  law  in  each  case,  to  be  decided, 
not  according  to  any  rigid  or  technical  view  of  the  question,  but 
according  to  a  sound  and  reasonable  interpretation.6 

1  People  v.  Hilliard,  29  111.  418. 

*  People  v.  Kloke,  92  111.  134. 

*  People  v.  Hatch,  33  111.  9;  People  v.  Lieb,  85  111.  484.  After  a  county 
treasurer  has  gone  out  of  office,  the  county  supervisors  cannot  be  compelled  by 
mandamus  to  order  him  to  refund  money  to  which  plaintiff  was  entitled,  and 
which  said  treasurer  while  in  office  wrongfully  paid  out  to  a  third  person  be- 
fore the  mandamus  suit  was  begun.  Eyerly  v.  Board  of  Supervisors,  81  Iowa, 
189 ;  46  N.  W.  986. 

*  State  v.  County  Judge  of  Marshall,  7  Iowa,  186. 

*  Mandamus  lies  to  compel  a  village  to  review,  and  if  sufficient  approve,  a 
bond  duly  filed,  as  a  preliminary  step  to  the  granting  of  a  license  to  keep  a 
saloon,  before  the  passage  of  an  ordinance  suppressing  saloons.  Warner  v.  Vil- 
lage of  Lawrence,  62  Mich.  251 ;  28  N.  W.  844.  If  county  commissioners  re- 
fuse to  give  persons  an  opportunity  to  establish  their  claims  against  the  county, 
mandamus  lies  to  compel  them  so  to  do.  Kickey  v.  Oakland  Supervisors,  62 
Mich.  94 ;  28  N.  W.  771.  The  writ  was  held  to  have  been  properly  granted : 
To  compel  school  trustees  to  obtain  and  distribute  books  in  the  manner  pro- 
vided by  law,  — State  o.  Haworth,  23  N.  E.  946;  122  Ind.  462;  Same  v.  Blue, 
23  N.  E.  963,  122  Ind.  600 ;  Same  v.  Taylor,  Id.  To  compel  public  officials  to 
give  a  preference  of  appointment  to  honorably  discharged  Union  soldiers  and 
sailors  under  an  act  declaring  that  "  all  public  officials  are  charged  with  the 
faithful  compliance  with  its  terms,  both  in  letter  and  spirit,"  —  Sullivan  v.  Gil- 
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§  1370.  A  clear  Legal  Right  must  be  shown.  —  The  party  seek- 
ing the  writ  must  show  a  clear  legal  right  to  have  exercised  an 
office  or  a  franchise  by  the  party  to  whom  he  seeks  to  have  the 
writ  directed,1  and  not  merely  an  inchoate  right.2    Relator  most 

roy,  (Matter  of  Sullivan)  8  N.  Y.  S.  401 ;  55  Han,  285.  To  prevent  the  clerk 
and  county  judge  from  recording  the  vote  cast  at  an  election  held  under  an 
unconstitutional  local  option  law,  —  Gayle  v.  Owen,  83  Ky.  61.  To  compel  a  de- 
posit by  a  railroad  company  of  the  amount  of  the  award  for  damages  result- 
ing to  land  from  the  construction  of  the  road  under  a  statute  requiring  it,  — 
State  v.  Grand  Island  &  W.  C.  R.  Co.,  27  Neb.  694 ;  43  N.  W.  419.  To  com- 
pel  a  mayor  and  board  of  aldermen  to  hold  an  election  for  a  member  of  the 
board  of  education  and  declare  the  result,  the  charter  under  which  they  were 
acting  so  providing, —  Lawrence  v.  Ingersoll,  88  Tenn.  52;  12  S.  W.  422. 
But  mandamus  will  not  lie  to  compel  the  clerk  of  the  district  court  to  issue 
an  order  of  sale  upon  a  decree  of  foreclosure  of  a  mortgage,  where  no  ap- 
plication has  been  made  to  the  district  court  to  direct  the  clerk  to  issue  such 
order,  as  section  889  provides  that,  in  the  performance  of  his  duty,  the  clerk 
shall  be  under  the  direction  of  his  court.  State  v.  Moores,  29  Neb.  122; 
45  N.  W.  278.  Disputed  questions  in  mandamus;  e.  g.y  is  the  writ  confined  to 
public  rights,  etc.,  and  recent  American  decisions  collected  by  S.  S.  Merrill, — 
30  Cent.  Law  J.  459,  476.  If  the  light  to  an  office  can  be  tried  by  mandamus, 
as  it  may  in  some  states,  still  a  petition  for  a  writ  of  mandate  to  compel  a 
board  of  officers  to  admit  the  petitioner  to  a  seat  in  such  body  which  he  claims 
he  is  entitled  to  by  reason  of  legal  appointment,  is  defective  if  it  does  not  ap- 
pear therefrom  (1)  that  he  has  been  refused  admission  to  such  office,  or  that  he 
has  not  been  continuously  enjoying  all  the  rights  thereof ;  (2)  that  there  is  an- 
other person  in  possessson  of  the  office  who  asserts  a  right  thereto  adverse  to 
petitioner.    Kelly  t?.  Edwards,  69  Cal.  460. 

1  State  v.  Cavanaugh,  24  Neb.  506;  Bayard  v.  United  States,  126  U-  S. 
246;  Shim  v.  Kentucky  C.  R.  Co.,  85  Ky.  177;  State  v.  Trustees  of  Salem 
Church,  114  Ind.  389;  16  N.  E.  808;  Tarver  v.  Comm'rs  Court  of  Tallapoosa, 
17  Ala.  527;  Louis  t>.  Whittle,  77  Va.  415;  Union  Church  v.  Sanders,  1  Houst 
(Del.)  100;  8.  c.  63  Am.  Dec.  187;  Peck  v.  Booth,  42  Conn.  271;  People*. 
Masonic,  etc.  Association,  98  111.  635;  State  v.  Herron,  29  La.  An.  848; 
Loomis  v.  Rogers  Township,  53  Mich.  135;  People  v.  Supervisors  of  Greene 
County,  64  N.  Y.  600;  People  ».  Hoyt,  66  N.  Y.  606;  Dutton  t\  Hanover,  42 
Ohio  St.  215;  State  v.  Supervisors  of  Washington,  2  Chand.  (Wis.)  250; 
Cook  v.  Peacham,  50  Vt.  231 ;  Com.  v.  Mitchell,  82  Pa.  St.  343;  State  ex  reL 
Gruber  v.  County  Comm'rs,  (S.  C.)  9  S.  E.  Rep.  692;  Free  Press  Association  r. 
Nichols,  45  Vt.  7  ;  State  v.  New  Haven,  etc.  Co.,  45  Conn.  331 ;  State  Board 
of  Education  v.  West  Point,  50  Miss.  638;  Sabine  v.  Rounds,  50  Vt  74; 
Milliner's  Admin,  v.  Harrison,  32  Gratt.  (Va.)  422;  Townes  v.  Nichols,  7S 
Me.  515;  Borough  of  Easton  v.  Lehigh  Water  Co.,  97  Pa.  St  554;  People  v. 


1  People  v.  Corp.  of  Brooklyn,  1  Wend.  318.  It  was  held  the  writ  would 
not  lie  against  a  county  auditor  to  compel  him  to  draw  a  warrant  to  pay 
railroad  indebtedness  until  a  compliance  with  statutory  provisions  prescribed 
as  conditions  precedent.  People  v.  Pavey,  (Dl.)  27  N.  E.  697.  See  Sanilac 
County  v.  Apliu,  (Mich.)  36  N.  W.  794. 
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show  right  in  himself;  it  is  not  sufficient  to  show  merely  an 
absence  or  want  of  right  on  the  part  of  the  respondent.1  He 
must  not  only  show  a  right  to  have  the  thing  done,  but  to  have 
it  done  by  the  person  against  whom  the  writ  is  sought.2 

The  proceeding  will  not  be  entertained  when  its  object  is  to 
determine  merely  fanciful  questions,  in  which  the  relators  hare  no 
personal  or  pecuniary  interest.8  This  is  especially  true  in  states 
whose  practice  acts  have  given  the  remedy  the  form  and  char- 
acter of  a  civil  action  ;  and  it  is  the  duty  of  the  court  to  dismiss 
the  action  or  proceeding  when  it  receives  credible  information 
from  any  source  that  it  is  being  prosecuted  without  authority  on 
the  part  of  the  person  or  corporation  in  whose  name  it  is  pre- 
tended to  be  brought4 

When  a  statute  is  relied  upon  as  a  declaration  of  duty  to  do  a 
thing,  it  should  clearly  appear  by  its  terms  or  necessary  implica- 
tion that  the  performance  of  the  act  devolved  upon  the  defend- 

Kloke,  92  111.  134 ;  Elizabeth  v.  Essex  Co.  Court,  49  N.  J.  L.  626 ;  State  v. 
Douglass  County  Commissioners,  18  Neb.  506;  Ex  parte  Hughes,  114  U.  S. 
147 ;  Leavitt  v.  Detroit  Superior  Judge,  52  Mich.  595 ;  Ex  parte  Shandies,  60 
Ala.  134;  Alty.-Gen.  v.  New  Bedford,  128  Mass.  312;  Burtisville  Tp.  Co.  v. 
State,  119  Ind.  382  ;  20  N.  E.  Rep.  421;  Hulse  v.  Marshall,  9  Mo.  App.  148; 
State  ex  reL  Hershisher  t>.  Kinkaid,  23  Neb.  641;  State  v.  Nicholson  Pavement 
Co.,  35  N.  J.  L.  396 ;  People  v.  Supervisors  of  New  York,  18  Abb.  (N.  Y.)  Pr.  8 ; 
State  v.  Jacobus,  26  N.  J.  L.  (2  Dutch.)  135;  State  c.  Warren,  etc.  Co.,  32 
N.  J.  L.  439;  People  v.  Board  of  Apportionment,  5  Thorn.  &  C.  (N.  Y.)  382; 
State  v.  Justices,  2  Ired.  (N.  C.)  L.  430;  Williams  v.  Judge,  etc.,  27  Mo. 
225;  United  States  v.  Bank  of  Alexandria,  1  C ranch,  (C.  Ct.)7;  Silverthorne 
v.  Warren  R.  Co.,  33  N.  J.  L.  (4  Vroom)  372;  Ex  parte  Good,  19  Ark.  410; 
People  r.  Eaaton,  13  Abb.  (N.  Y.)  Pr.  n.  s.  159;  City  of  Elizabeth  v.  Court  of 
Common  Pleas,  (N.  J.)  9  Atl.  Rep.  752;  Fitch  p.  McDiarmid,  26  Ark.  482  ; 
Price  v.  Shelby  Circuit  Court,  Hard.  (Ky.)  254;  White  v.  U.  S.,  1  Black, 
500;  Alexander  v.  Saunders,  23  Ark.  630;  State  v.  Whites  ides,  30  S.  C.  579. 
The  foregoing  are  comparatively  few  of  the  authorities  which  might  be  cited. 
Indeed  the  principle  is  either  expressed  or  tacitly  recognized  in  every  case 
referred  to  in  this  work. 

1  Com.  i?.  County  Comm'rs,  5  Rawle,  75;  Atchison  p.  Lucas,  88  Ky.  451. 

«  People  ».  Mayor,  etc.,  51  111.  28;  People  t>.  Village  of  Crotty,  93  111.  180; 
People  v.  Spruance,  8  Colo.  307;  6  P.  831. 

*  People  t7.  Masonic  Ben.  Ass'n,  98  111.  635.  It  was  held  the  writ  would 
not  lie  to  compel  the  board  of  public  works  of  a  city  to  vacate  the  ap- 
proval of  a  certain  plat  where  neither  the  person  who  made  the  plat  nor 
other  persons  shown  to  have  purchased  lots  according  to  the  plat  are  parties 
to  the  proceeding.    Campau  v.  Board  Pub.  Wks.,  (Mich.)  49  N.  W.  391. 

4  People  v.  Blackhurst,  15  N.  Y.  S.  114.  But  see  State  v.  Carey,  (N.  D.) 
49  N.  W.  164,  holding  that  under  Comp.  Laws  N.  D.  §  4870,  making  roan- 
damns  a  special  proceeding  and  not  a  civil  action,  it  may  be  brought  in  the 
name  of  the  state  at  the  relation  of  an  individual. 
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ant,  for  tbe  benefit  of  the  petitioner  and  of  no  one  else  ; 1  and  all 
the  facts  upon  which  rests  the  relator's  claim  to  have  the  duty 
performed  must  be  alleged  in  issuable  form.2 

A  mere  color  of  legality  imposes  no  duty  in  this  connection; 
and  it  is  a  good  answer  that  the  law  claimed  to  impose  the  duty 
is  unconstitutional,8  —  or,  where  the  right  is  claimed  under  an 
order  or  resolution  of  a  board  or  town  council,  that  the  same 
conflicts  with  existing  statutes.4  But  since  the  right  to  the  writ 
to  enforce  the  performance  of  an  official  act  depends  upon  legal 
duty,  and  not  upon  the  doubts  of  the  individual  upon  whom  such 
duty  is  imposed,  where  such  duty  is  clear  he  will  not  be  excused  by 
his  doubts  concerning  it,  however  strong  or  honest  they  may  be.6 
A  different  rule  prevails  where  the  record  discloses  an  honest 
dispute  concerning  material  facts ;  and  unless  evidence  be  offered 
to  establish  the  facts,  the  writ  will  be  refused.6  Nor  will  the 
court  in  a  mandamus  proceeding  determine  conflicting  equities 
between  the  parties  ;  and  where  they  remain  unsettled  until  the 
final  hearing,  relief  will  be  refused.7 

§  1371.  Granting  it  largely  discretionary .  —  But  even  where  a 
clear  legal  right  is  shown,  the  exercise  of  jurisdiction  to  grant 
this  extraordinary  remedy  rests,  to  a  considerable  extent,  within 
the  sound  discretion  of  the  court,  subject,  however,  to  the  well- 
settled  principles  which  have  been  established  by  the  courts  or 
fixed  by  statute;8  and  evidence  will  usually  be  received,  upon 

1  Brown  v.  Duane,  14  N.  Y.  S.  450,  where  mandamus  to  compel  the  officers 
of  the  board  of  control  of  water  works  to  give  preference  in  promotion  to  an 
honorably  discharged  Union  soldier  was  refused,  the  statute  on  the  subject 
being  held  to  apply  to  original  appointments  and  not  to  promotions.  People  t». 
Manhattan  Ry.  Co.,  20  Abb.  N.  Cas.  393,  holding  that  the  writ  will  not  lie  to 
the  commissioner  of  public  works  for  the  removal  of  structures  erected  under 
color  of  legislative  authority  in  an  uninhabited  part  of  the  city,  as  the  right  is 
not  clear  enough  to  authorize  such  remedy. 

'  State  v.  Balche,  (Hamilton  v.  Town  of  Dexter)  89  Mo.  188. 

•  Gayle  v.  Owen,  83  Ky.  61. 

4  State  v.  Bd.  of  Council,  (N\  J.)  18  A.  571.  See  French  v.  Common 
Council  of  S.  Haven,  (Mich.)  48  N.  W.  174.  The  right  of  a  creditor  to  en- 
force by  mandamus  the  levy  and  collection  of  a  poll-tax,  if  necessary  to  pay 
his  debt,  is  not  abridged  by  the  subsequent  repeal  of  the  act  authorizing  such 
tax.     Deere  v.  Rio  Grande  County,  33  F.  823. 

•  State  v.  Tarpen,  (Ohio)  1  N.  E.  209. 

•  People  r.  Board  of  Police,  107  N.  Y.  235;  13  N.  E.  920. 

•  Shelley  v.  St.  Charles  Co.,  30  F.  603. 

•  People  v.  niinois  Central  R.  R.  Co.,  62  111.  510 ;  Davis  v.  County  Comm'rs, 
etc.,  26  Kan.  419;  People  t>.  Com.  Council  of  East  Saginaw,  33  Mich.  164; 
Lamphere  v.  Grand  Lodge,  47  Mich.  429. 
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request  of  the  respondent,  to  show  that  the  writ  should  not  issue.1 
The  court  will  also  sometimes  exercise  its  discretion  to  refuse  the 
writ,  where  by  granting  it  the  court  would  in  effect  decide  ques- 
tions of  grave  importance  concerning  the  official  status  of  parties 
not  before  the  court,  and  who  have  had  no  opportunity  of  being 
heard.2 

When  it  is  said  that  granting  or  refusing  the  writ  rests  in  the 
discretion  of  the  court,  it  is  not  meant  that  the  court's  discretion 
is  absolute ;  and  yet  the  court  may  refuse  it,  even  though  war- 
ranted by  the  rules  of  law,  if  hardship  or  injustice  would  result 
to  the  opposite  or  to  third  parties  from  granting  it.8 

§  1372.    Public  Interest  and  Convenience  aa  affecting  the  Right. 

While  a  personal  interest  on  the  part  of  the  relator  to  have  the 
act  performed  must  be  shown  to  entitle  him  to  a  standing  in 
court,  yet  considerations  of  public  convenience  and  welfare  as 
affected  by  the  determination  of  the  question  will  be  given  due 
attention.  The  writ  will  usually  be  refused,  notwithstanding  a 
clear  right  is  shown,  if  by  granting  it  public  interests  would  be 
seriously  prejudiced,  or  public  transactions  hindered,  or  the  rights 
of  third  parties  interfered  with  injuriously.  Thus  when  the  right 
was  not  expressly  conferred  by  statute,  mandamus  was  not  al- 
lowed to  compel  a  register  of  deeds  to  permit  a  private  party  to 

1  Belcher  v.  Treat,  61  Me.  577;  People  v.  Supervisors  of  Westchester,  15 
Barb.  607;  Eby  v.  Board  of  School  Trustees,  87  Cal.  166 ;  25  P.  240;  Williams 
v.  County  Comm'rs,  35  Me.  345 ;  Queen  v.  Norwich  Sav.  Bank,  9  Ad.  &  E. 
729;  Free  Press  Ass'n  v.  Nichols,  45  Vt.  7;  People  r.  Ketchum,  72  111.  212; 
People  v.  Forquer,  Breese,  68;  Wiedwald  v.  Dodson,  (Cal.)  30  P.  580. 

*  People  v.  Forquer,  Breese,  (Til.)  68. 

•  People  v.  Common  Council,  78  N.  Y.  56 ;  Com.  v.  Comm'rs  of  Phila. 
1  Whart.  (Pa.)  1;  State  t>.  Comm'rs  of  Phillips  Co.  26  Kan.  419;  Lamphere 
v.  Grand  Lodge  of  United  Workmen,  47  Mich.  429 ;  People  v.  Supervisors  of 
Westchester,  15  Barb.  (N.  Y.)  607;  Free  Press  Ass'n  v.  Nichols,  45  Vt.  7; 
Ex  parte  Stickney,  48  Ala.  160 ;  People  v.  Ketchum,  72  111.  212;  People  v. 
Supervisors  of  Richmond,  22  How.  (N.  Y.)  Pr.  275;  Com.  t\  CommVs  of  Al- 
leghany, 16  S.  &  R.  (Pa.)  317 ;  Belcher  v.  Treat,  61  Me.  577;  Davis  v.  County 
Comm'rs  63  Me.  396;  People  v.  Dowling,  55  Barb.  (N.  Y.)  197;  s.  c.37  How. 
(N.  Y.)  Pr.  394;  McMillen  v.  Smith,  26  Ark.  613;  Ex  parte  Hayes,  26  Ark. 
510;  Water  Comm'rs  v.  Common  Council  of  East  Saginaw,  33  Mich.  164, 
Black  v.  Auditor,  26  Ark.  237;  Drew  v.  Russell,  47  Vt.  250;  Woodman  v. 
Somerset,  24  Me.  151 ;  Goings  p.  Mills,  1  Ark.  11 ;  State  v.  Anderson  Co.,  28 
Kan.  67;  Oaks  v.  Hill,  8  Pick.  (Mass.)  47;  Comm'rs  of  Highways  v.  People, 
99  111.  587.  The  decision  of  the  general  term  reversing  the  order  of  the  special 
term,  and  granting  the  writ,  is  open  to  review  on  appeal  to  the  New  York  court 
of  appeals.    People  v.  Chapin,  104  N.  Y.  96 ;  10  N.  E.  141. 
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make  copies  of  the  entire  records  in  his  office,  for  the  purpose  of 
making  a  set  of  abstract  books  for  private  use  and  speculation  ;l 
also  when  it  was  sought  to  compel  the  production  and  correction, 
in  accordance  with  allegations  of  the  petition,  of  documents  filed 
with  the  secretary  of  a  territory,  purporting  to  be  a  record  of  the 
proceedings  of  a  session  of  the  territorial  legislature,  in  a  case 
not  involving  private  rights;2  to  compel  the  signing  and  al- 
lowance of  a  bill  of  exceptions  by  one  who,  after  being  convicted 
of  a  felony,  had  escaped  from  custody,  upon  the  ground  that 
courts  will  not  encourage  evasions  of  justice,  by  affording  to 
escaped  convicts  the  means  of  reviewing  their  convictions.9 
§  1373.    Absenoe  of  Legal  Remedy  does  not   always  justify  the 

Writ  —  It  does  not  necessarily  follow  that  because  the  law 
by  ordinary  methods  of  procedure  does  not  afford  an  adequate 
remedy,  relief  will  be  given  by  mandamus.  There  are  many 
cases  of  wrong,  and  consequent  damage  to  the  party,  resulting 
from  omitted  duty,  wherein  the  law  affords  no  redress  in  the 
usual  forms,  and  where  yet  the  courts  refuse  to  grant  relief  by 
mandamus.4  Though  a  party  may  fancy  himself  injured  by  a 
decision  of  an  inferior  court  upon  a  matter  wherein  the  law  gives 
no  right  of  appeal,  yet  this  circumstance  alone  does  not  entitle 
him  to  relief  by  mandamus.    The  desirability  of  having  the  mat- 

i  Cormack  v.  Wolcott,  37  Kan.  391 ;  15  P.  245.  Mandamus  will  not  issue 
to  compel  the  Secretary  of  the  Treasury  to  pay  a  claim  against  the  United 
States.  Mississippi  v.  Durham,  4  Mackey,  (D.  C.)  285.  Nor  to  compel  the 
Secretary  of  State  to  pay  over  money  withheld  by  him  to  cover  the  possible  ex- 
penses of  a  claims  commission,  in  case  a  foreign  government  shall  not  pay 
them.     United  States  v.  Bayard,  4  Mackey,  (D.  C.)  310. 

2  Clough  v.  Curtis,  134  U-  S.  361 ;  10  S.  Ct.  673.  See  also  People  v.  New- 
ton, 11  N.  Y.  S.  782.  In  this  case,  upon  the  return  to  the  alternative  writ,  it 
appeared  that  the  right  claimed  was  doubtful,  and  that  the  project  threatened 
the  city  with  serious  disturbance  and  widespread  inconvenience;  and  no 
reason  was  apparent  why  the  rights  of  the  relator  should  not  be  ascertained 
and  asserted  by  action,  nor  was  any  urgent  necessity  for  a  mandamus  shown. 
It  was  held  that  a  peremptory  writ  should  not  be  granted. 

•  People  v.  Genet,  59  N.  Y.  80. 

4  Ex  parte  Ostrander,  1  Denio,  679 ;  Lewis  v.  Barclay,  35  Cal.  214 ;  Ex 
parte  Newman,  14  Wall.  152.  In  the  first  case  the  court  said:  "  It  is  argued 
that  without  the  aid  of  this  writ  the  party  is  remediless.  That  error  will 
not  lie  is  not  a  sufficient  ground  in  itself  to  entitle  a  party  to  the  writ. 
It  is  true  that  when  a  party  has  another  legal  remedy,  a  mandamus  will 
generally  be  refused  on  that  ground ;  but  it  is  not  true  that  because  a 
party  has  no  legal  remedy,  unless  by  this  writ,  it  will  be  granted  for  that 
cause." 
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ter  finally  settled  in  the  first  instance  may  have  been  the  prevail- 
ing motive  of  the  legislature  in  withholding  the  right  of  appeal. 
Thus  the  supreme  court  of  Texas  refused  to  compel  by  mandamus 
a  district  judge  to  certify  to  the  governor  the  facts  showing  that 
a  special  judge  should  be  appointed  to  try  a  certain  case,  there 
being  no  law  to  authorize  an  appeal  from  a  refusal  to  issue  such 
a  certificate.1 

§  1374.  Only  granted  in  the  Absenoe  of  other  Adequate  Legal  Rem- 
edy. —  If  the  party  have  a  specific  remedy  to  which  he  can  resort, 
to  compel  the  performance  of  the  duty,  or  to  obtain  redress  for  its 
non-performance,  the  writ  should  be  denied.2  If  he  may  obtain  re- 
lief by  appeal  or  writ  of  error,  he  will  not  be  entitled  to  the  writ ; 8 
and  since  mandamus  is  the  writ  of  highest  dignity  known  tg  the 

1  Grigsby  v.  Bowles,  (Tex.)  15  S.  W.  30. 

9  Basbam  v.  Carroll,  44  Ark.  284;  State  v.  Nicholson  Pavement  Co,  36 
X.  J.  L.  396;  People  v.  Olds,  3  Cal.  167;  People  v.  Supervisors  of  Greene,  12 
Barb.  (N.  Y.)  217;  People  v.  Thompson,  25  Barb.  (N.  Y.)  73;  Trustees  p. 
State,  11  Ind.  205;  Cincinnati  R.  Co.  v.  Clinton,  1  Ohio  St.  77;  Reading  v. 
Com.,  11  Pa.  St  196;  Parker  v.  Anderson,  2  Patt.  &  H.  (Va.)  38;  People  v. 
Judge  of  Wayne  Co.  Court,  1  Mich.  359;  People  v.  Brooklyn,  1  Wend.  (N.  Y.) 
318;  Spragginsv.  Co.  Court,  Cooke,  (Tenn.)  160;  Tarver  v.  Commissioners'  Court 
of  Tallapoosa,  17  Ala.  527;  Peck  v.  Booth,  42  Conn.  271 ;  State  v.  Herron,  29 
La.  Ad.  848;  People  v.  Solomon,  46  111.  415;  People  v.  Mayor  of  Chicago,  51 
III.  17;  People  v.  Glenn,  70  111.  232;  People  v.  Masonic,  etc.  Ass'n,  98  111.  635; 
Collett  v.  Allison,  (Okl.)  25  P.  516;  Habershaw  v.  Sears,  11  Or.  431;  State 
p.  Kansas  City,  (Kan.)  17  P.  185;  Home  for  the  Care  of  the  Inebriates  u.  Reis, 
(Cal.)  30  P.  205. 

1  Ex  parte  South,  etc.  R.  Co.,  65  Ala.  599;  State  v.  Megown,  89  Mo.  156 ; 
Sheridan  v.  Fleming,  (Mo.)  2  S.  W.  838 ;  People  v.  Lott,  42  Hun,  (N.  Y.) 
408 ;  Hemphill  v.  Collins,  1 17  111.  396 ;  State  v.  Justices  of  Moore,  2  Ired.  430; 
State  p.  Justices,  Dudley,  (Ga.)  37;  Goings  v.  Mills,  1  Pike,  11;  Ex  parte 
Jones,  1  Ala.  15;  Spraggins  v.  Co.  Court,  Cooke,  (Tenn.)  160;  People  v. 
Brooklyn,  1  Wend.  (N.  Y.)  318;  State  v.  McGrath,  92  Mo.  355;  U.  S.  v. 
Bayard,  5  Mackey,  (D.  C.)  428;  Aspen  i».  Aspen,  etc.  Co.,  10  Colo.  191 ;  People 
v.  N.  Y.  Police  Comm'rs,  107  N.  Y.  235;  Excelsior  Mut.  Aid  Ass'n  v.  Rid- 
dle, 91  Ind.  84;  Mills  v.  Brevoort,  (Mich.)  47  N.  W.  128;  People  v.  McLane, 
62  Cal.  616;  McDaniel  ».  King,  89  N.  C.  29;  Levy  v.  Yoto  County  Superior 
Court,  66  Cal.  292;  Moon's  Adm'r  v.  Wenford,  84  Va.  34  ;  4  S.  E.  572; 
Comm'rs  Boone  County  v.  State,  38  Ind.  193 ;  Ex  parte  Clements,  50  Ala.  459 ; 
State  v.  Common  Pleas,  38  N.  J.  L.  182.  Mandamus  does  not  lie  to  compel 
the  granting  of  a  suspensive  appeal  from  an  order  dissolving  an  injunction 
on  bond,  when  the  commission  of  the  acts  enjoined  will  not  cause  an  irrepa- 
rable injury.  State  v.  Monroe,  (La.)  6  So.  21.  The  writ  of  mandamus  can 
never  be  substituted  for  a  writ  of  error,  and  will  be  refused  in  all  cases  where 
the  applicant  has  an  adequate  specific  remedy,  by  appeal  or  otherwise.  State 
v.  Megown,  89  Mo.  156 ;  IS.  W.  208. 
vol.  n-22 
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induce  great  caution  in  assuming  the  exercise  of  jurisdiction  by 
mandamus.1 

It  is  well  settled  that  neither  liability  to  indictment,8  nor  to  a 
penal  action  under  a  statute,8  constitutes  a  bar  to  relief  by  man- 
damus, —  these  remedies,  if  remedies  they  may  be  called,  being 
merely  cumulative. 

It  is  held  in  Illinois,  under  a  statute,  that  the  remedy  by  man- 
damus is  not  affected  by  the  existence  of  another  legal  remedy.4 
The  existence  of  such  statute  should  be  borne  in  mind  in  apply- 
ing decisions  from  that  state.  Peculiar  views  of  the  office  of  the 
writ  in  certain  cases  are  taken  in  Alabama  and  Michigan.6 

§  1376.  Fendenoy  of  Suit  in  Equity  as  a  Defenoe.  —  The  question 
of  jurisdiction  to  grant  the  writ  is  not  affected  by  the  existence 
of  possible  equitable  remedies ;  for  while  such  remedies  may 
properly  be  taken  into  consideration  in  the  exercise  of  judicial 
discretion,  they  cannot  be  allowed  to  govern  the  exercise  of  such 
discretion.6  Whether  the  pendency  of  an  action  for  equitable 
relief  will  preclude  the  petitioner  from  relief  by  mandamus  depends 
entirely  upon  the  scope  and  effect  of  the  equitable  relief  to  which 
his  bill  entitles  him.     If  the  equitable  proceeding  cover  the  entire 

1  Queen  v.  Eastern  Counties  R.  Co.,  10  Ad.  &  E.  531. 

*  People  v.  Commissioners,  (111.)  22  N.  E.  596.  This  principle  is  well  ex- 
pressed by  Lord  Denman  in  Queen  v.  Eastern  Counties  R.  R.  Co.,  10  Ad.  &  E. 
531.  "  It  was  urged  that  our  mandamus  to  compel  obedience  to  an  act  of 
Parliament  implying  a  disobedience  at  present,  the  prosecutor  may  indict,  and, 
having  that  remedy,  does  not  require  the  extraordinary  process  of  mandamus. 
This  argument  appears  to  prove  too  much,  as  it  would  prevent  the  court  from 
acting  in  all  cases  where  an  act  of  Parliament  is  contravened.  Besides,  the  in- 
dictment does  not  compel  the  performance,  but  only  punishes  the  neglect  of  * 
duty,  though  it  was  thought  proper  to  remind  us  that  mandamus  might  do  no 
more,  for  that  disobedience  would  only  bring  the  party  into  contempt,  and 
expose  them  .to  attachment,  which  would  but  end  in  individual  suffering,  and 
leave  the  required  act  still  undone.  Yet  we  are  not  in  the  habit  of  supposing 
that  persons  required  to  obey  the  Queen's  writs  issuing  from  the  court  will 
incur  the  penalty  of  contempt  for  contumacy,  or  be  advised  to  evade  the 
known  and  ancient  process  of  the  law."  See  also  King  ».  Severn  &  Wye  R. 
Co.,  2  Barn.  &  Aid.  644 ;  In  re  Trenton  Water  Power  Co.,  Spencer,  659 ;  Fre- 
mont v.  Crippen,  10  Cal.  211 ;  People  p.  Mayor  of  New  York,  10  Wend.  395; 
Queen  r.  Eastern  Counties  R.  Co.,  10  Ad.  &  E.  531. 

•  Following  Telephone  Co.  v.  State,  5  N.  E  721 ;  Central  Union  Tel.  Co. 
v.  State,  (Ind.)  19  N.  E.  604;  118  Ind.  194. 

*  People  17.  Comm'rs,  (IIU  22  N.  E.  531 ;  St.  HL  c.  87,  §  9. 

•  Infra,  §  1398. 

6  People  v.  State  Treasurer,  24  Mich.  468.    And  see  People  v.  Mayor  of 

New  York,  10  Wend.  395. 
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subject  iii  dispute,  and  the  court  have  complete  jurisdiction  to 
grant  general  as  well  as  special  relief,  the  petition  will  be  dis- 
missed ;  but  if  it  appear  that  the  questions  involved  cannot  be 
properly  and  fully  determined  in  the  proceeding  in  equity,  such 
proceeding  will  be  no  bar  to  granting  aid  by  mandamus. 

In  the  case  of  neglect  or  refusal  on  the  part  of  public  officers  to 
perform  an  official  act,  the  pendency  of  a  suit  by  a  taxpayer  to 
enjoin  the  doing  of  the  act  will  not  bar  a  proceeding  by  manda- 
mus by  the  party  immediately  entitled  to  the  benefit  of  perform- 
ance. In  such  case  it  is  plain  that  the  determination  of  the 
chancery  suit  cannot  do  full  and  complete  justice  to  all  parties, 
since,  however  decided,  judgment  will  not  bar  another  taxpayer 
from  bringing  another  suit  to  enjoin  the  same  act.1  There  is 
special  reason  for  confining  such  defences  strictly  to  cases  in 
which  the  relator  in  the  mandamus  proceeding  is  also  plaintiff  in 
the  suit  in  equity.  In  such  cases,  having  voluntarily  selected  a 
forum  in  which  to  litigate  his  rights,  he  may  well  be  considered 
estopped  by  his  own  conduct  from  afterwards  seeking  to  trans- 
fer the  controversy  to  another  jurisdiction,  and  invoking  other 
forms  of  relief.2 

1  People  v.  Salomon,  51  111.  55. 

8  People  v.  City  of  Chicago,  53  111.  424 ;  Hardcastle  v.  Maryland  &  Delaware 
R.  Co.,  32  Md.  32;  School  Inspectors  of  Peoria  v.  The  People,  20  111.  530. 
See  also  People  ex  rel.  Mitchell  v.  Warfield,  20  111.  164 ;  People  ex  rel.  Wheaton 
p.  Wiant,  48  111.  264 ;  School  Inspectors  of  Peoria  v.  The  People,  ex  rel.  Grove, 
20  111.  531  ;  People  ex  rel.  Wallace  v.  Salomon,  46  111.  419  ;  People  v.  Johnson, 
100  111.  537  ;  8.  c.  39  Am.  Rep.  63 ;  Morgan  v.  Monmouth,  etc.  R.  Co.,  26  N. 
J.  L.  (2  Dutch.)  99 ;  Clark  t*.  Miller,  47  Barb.  (N.  Y.)  38;  Com.  v.  Clark,  6 
Phila.  (Pa.)  498;  Matter  of  White  River  Bank,  23  Vt.  478;  U.  S.  v.  Bank  of 
Alexandria,  1  Cranch,  (C.  Ct.)  7;  Williams  v.  Judge,  etc.,  27  Mo.  225 ;  Ex  parte 
Barnes,  (Ala.)  4  So.  Rep.  769;  Ex  parte  South,  etc.  R.  Co.,  65  Ala.  599;  Flag- 
ley  v.  Hubbard,  22Cal.  34  ;  American  Asylum  v.  Phoenix  Bank,  4  Conn.  172; 
s.  c.  10  Am.  Dec.  112;  Excelsior,  etc.  Ass'n  v.  Riddle,  91  Ind.  84;  People  v. 
Hawkins,  46  N.  Y.  9;  Marshall  v.  Sloan,  35  Iowa,  445;  State  v.  Police  Jury, 
29  La.  An.  146;  People  v.  Starr,  55  How.  (tf.  Y.)  Pr.  388 ;  People  v.  Booth, 
49  Barb.  (N.  Y.)  31;  Olsen  v.  Muskegon  Circuit  Court,  49  Mich.  85;  Ward 
».  County  Court,  50  Mo.  401;  Heffner  v.  Com.,  28  Pa.  St.  108;  Justices 
p.  Munday,  2  Leigh,  (Va.)  165;  8.  c.  21  Am.  Dec.  604  ;  State  v.  Supervisors  of 
Sheboygan,  29  Wis.  79;  State  v.  Fuller,  18  S.  C.  216;  People  v.  McLane, 
«2Cal.  616;  Clark  v.  Minnis,  50  Cal.  509;  Ex  parte  Hutt,  14  Ark.  368;  May- 
berry  v.  Bowker,  14  Nev.  336;  State  v.  McCrillis,  4  Kan.  250;  Poindexter 
v.  Greenlow,  84  Va.  441;  State,  Charleston  C.  &  C.  R.  Co.  i\  Whitesides,  30 
8.  C.  579;  State  v.  Trenton  Board  of  Health,  49  N.  J.  L.  349  ;  Cleveland  v. 
Board  of  Finance  of  Jersey  City,  39  N.  J.  L.  629 ;  Fitch  v.  McDiarmid,  26 
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The  familiar  principle  then  applies,  that  as  between  courts  <x 
co-ordinate  powers,  that  first  acquiring  jurisdiction  of  a  cause  and 
being  fully  empowered  to  afford  complete  relief,  will  not  be  dis- 
turbed or  interfered  with,  but  allowed  to  retain  jurisdiction  and 
determine  the  controversy.  From  these  observations  we  deduce 
the  conclusion  that  a  showing  that  a  court  of  equity  has  already 
acquired  jurisdiction  of  the  same  subject-matter  embodied  in  the 
application  for  the  mandamus,  and  has  full  power  to  grant  relief. 
or  to  compel  specific  performance  of  the  thing  sought,  is  a  com- 
plete bar  to  the  exercise  of  the  jurisdiction  by  mandamus.1  Bat 
the  general  rule  undoubtedly  is  that  the  remedy  that  will  bar 
relief  by  mandamus  is  such  a  remedy  at  law  as  distinguishable 
from  a  remedy  in  equity ;  hence  it  follows  that  the  mere  existence 
of  an  equitable  remedy  is  not  of  itself  a  conclusive  objection,  al- 
though it  may  and  should  influence  the  court  in  the  exercise  of 
its  discretion  in  the  particular  case.2 

§  1377.  Not  granted  to  compel  Impossible  Acts,  or  -wben  useless 
or  unavailing.  —  It  is  well  settled  as  a  fundamental  principle  in  the 
law  of  mandamus  that  courts  will  not  grant  this  extraordinary 
remedy  where  to  do  so  would  be  fruitless  and  unavailing.  If  it 
appear  that  the  writ  would  be  ineffectual  to  accomplish  the  object 
in  view,  either  from  the  want  of  power  on  the  part  of  the  respond- 
ent to  perform  the  act  required,  or  on  the  part  of  the  court  grain- 
ing the  writ  to  compel  its  performance,  the  court  will  refuse  to 

Ark.  482 ;  Williams  v.  Clayton,  (Utah)  21  Pac  Rep.  398 ;  Union  Church  v.  Saun- 
ders,  1  Houst.  (Del.)  100  ;  8.  c.  63  Am.  Dec.  187;  Cook  v.  Peacham,  50  Vt 
231  ;  Com.  v.  Mitchell,  82  Pa.  St.  343;  Dutten  v.  Hanover,  42  Ohio  St.  215; 
People  v.  Hayt,  66  N.  Y.  606  ;  Board  of  Police  v.  Grant,  9  Smed.  and  M. 
(Miss.)  77  ;  s.  c.  47  Am.  Dec.  102;  Loomis  v.  Rogers  Township,  53  Mich.  1%>; 
Territory  v.  Shearer,  2  Dak  332;  Ex  parte  Virginia  Com m'rs,  112  U.  S.  177  ; 
Taylor  v.  Salt  Lake  Co.  Court,  2  Utah,  405 ;  Arberry  v.  Bearers,  6  Tex.  457; 
8.  c.  55  Am.  Dec.  791 ;  State  v.  Graves,  19  Md.  351;  8.  c  81  Am.  Dec.  639; 
State  v.  Rightor,  36  La.  An.  112;  Mobile,  etc.  R.  Co.  v.  Wisdom,  5  Heisk. 
(Tenn.)  125.  The  value  of  numerous  cases  in  each  practitioner's  own  state, 
where  a  full  exposition  of  this  fundamental  principle  may  be  seen,  is  deemed 
sufficient  justification  for  a  long  list  of  citations  which  might  easily  be 
extended. 

3  Queen  v.  Pitt,  10  Ad.  &  E.  272 ;  Hardcastle  v.  Maryland  &  Delaware  R 
Co.,  32  Md.  32;  People  v.  Warfield,  20  III.  160  ;  King  v.  Wheeler,  Lees  Ca. 
temp.  H.  99;  People  v.  City  of  Chicago,  53  111.  424;  School  Inspectors  of  Peoria 
v.  The  People,  20  111.  530;  People  v.  Wiant,  48  III.  268. 

3  People  t>.  Mayor  of  New  York,  10  Wend.  395.  See  also  Commonwealth 
v.  Commissioners,  32  Penn.  St.  218. 
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interfere.1  Numerous  illustrations  of  this  rule  might  be  given. 
It  was  applied  where  mandamus  was  sought  to  seat  a  person  in  an 
office,  it  appearing  that  his  title  was  such  that  if  seated  he  must  be 
ousted  from  his  seat  upon  a  contest,  although  evidence  showed  a 
prima  facie  title;2  where,  pending  proceedings  in  the  supreme 
court  upon  appeal  from  a  decree  awarding  a  writ  of  mandamus 
which  had  been  reversed,  the  supreme  court  remauding  the  cause, 
and  the  application  before  the  court  was  upon  an  amended  petition 
for  mandamus, — the  ground  for  refusing  it  being  that  the  judgment 
sought  to  be  enforced  by  mandamus  was  no  longer  operative ; z 
where  the  resolution  of  a  board  of  supervisors  to  enforce  which 
an  alternative  writ  of  mandamus  was  sought  had  been  subse- 
quently repealed ; 4  where  the  act  sought  to  be  compelled  by  the 
remedy  had  been  performed  and  the  party  against  whom  the  writ 
was  asked  had  exhausted  his  authority  under  the  statutes ; 6  where 

1  Mitchell  v.  Boardman,  79  Me.  469;  10  A.  425;  Williams  v.  County 
Comm'rs,  35  Me.  345;  Colonial  Life  Ins.  Co.  v.  Supervisors  of  New  York,  24 
Barb.  160;  Cristtnan  v.  Peck,  90  111.  150;  Taylor  v.  McPheeters,  111  Mass. 
351;  Smitbee  v.  Mosely,  31  Ark.  425;  Woodbury  v.  County  Comm'rs,  40  Me. 
301;  People  v.  Tremain,  17  How.  Pr.  142  ;  Bassett  v.  School  Directors,  9  La. 
An.  513;  O'Hara  p.  Powell,  80  N.  C.  103;  State  v.  Bowden,  18  Fla.  17; 
People  ».  Supervisors  of  Westchester,  15  Barb.  607;  State  v.  Comptroller-Gen- 
eral, 4  Rich.  (n.  s.)  185 ;  People  v.  The  Chicago  &  Alton  R.  Co.,  55  111.  95  ; 
State  r.  Trustee  of  Warren,  1  and  2  Ohio,  (2d  edition)  300;  Queen  t>.  Nor- 
wich Savings  Bank,  9  Ad.  &  E.  729;  In  re  Bristol  &  N.  S.  R.  Co.,  3  Q.  B.  D. 
10;  Universal  Church  ».  Trustees,  6  Ohio,  445;  State  v.  Perrine,  5  Vroom, 
251;  Ex  parte  Du  Bose,  54  Ala.  278;  Ex  parte  Shandies,  66  Ala.  134  ;  State 
9.  City  of  New  Orleans,  34  La.  An.  469.  A  police  court  record  containing 
a  clerical  error  does  not  entitle  a  party  to  a  mandamus  for  the  issue  of  an  exe- 
cution to  which  he  would  not  be  entitled  on  a  correction  of  the  error.  Mans- 
field v.  Fassett,  63  N.  H.  573.  On  this  principle  the  writ  was  denied  where 
sought  to  compel  an  assessor  to  proceed  with  the  assessment  of  property,  pend- 
ing the  litigation,  and,  before  a  determination  was  reached  below,  the  right 
and  power  to  make  the  assessment  had  terminated.  State  v.  Archibald,  43 
Minn.  328;  45  N.  W.  606.  To  same  effect  State  v.  Board  of  County 
Comm'rs  Marion  County,  (Fla.)  8  So.  749.  So  where  property  claimed  as  ex- 
empt was  in  the  hands  of  the  judgment  debtor,  and  the  execution  was  functus 
officio,  mandamus  to  compel  the  issuance  of  a  supersedeas  was  refused.  Mid- 
dleton  v.  McCullough,  (Ark.)  9  S.  W.  844. 

2  State  v.  Board  of  Health,  (N.  J.)  8  A.  509. 

*  McAleer  v.  Clay  County,  42  F.  665.  So  the  writ  does  not  lie  against  a 
court  acting  under  a  special  commission  which  has  expired  because  it  would 
be  unavailing.     People  v.  Monroe  Oyer  &  Terminer,  20  Wend.  108. 

4  People  v.  Bartlett,  67  Cal.  156;  7  P.  417. 

1  Bass  v.  Taft,  11  S.  Ct.  154.     An  application  for  the  writ  to  compel  the 
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the  presiding  officer  of  the  common  council  of  a  city  had  declared 
a  resolution  authorizing  a  contract  carried  and  it  was  sought  to 
compel  him  to  declare  it  lost,  —  the  reason  for  refusing  it  being, 
as  stated,  that  the  resolution  showed  on  its  face  that  it  was  illegal 
and  that  all  persons  were  chargeable  with  notice  of  its  illegality  ;} 
where  the  remedy  was  invoked  for  the  purpose  of  restoring  a 
student  who  had  been  expelled  from  a  state  university,  because 
the  petition  did  not  allege  that  he  was  desirous  of  again  becoming 
a  pupil,  or  that  he  would  do  so  if  the  writ  was  granted,  and  for  the 
further  reason  that  the  writ  will  not  issue  at  the  suit  of  a  private 
person  unless  it  affirmatively  appears  that  he  will  otherwise  be  de- 
prived of  something  of  substantial  value  to  him.3 

§  1378.    Nor  where  Obedience  would  be  a  Violation  of  Law  or  of 
an  Order  of  Court.  —  It  would  be  idle  to  discuss  the  question  whether 
any  court  has  power  by  any  manner  of  process  to  compel  the  per- 
formance of  an  act  violative  of  existing  statutes.8    It  is  immaterial 
that  the  act  sought  to  be  coerced  by  mandamus  was  a  legal  duty 
at  the  commencement  of  the  proceeding ;  if  it  has  subsequently 
been  forbidden  by  law,  the  writ  will  not  be  awarded.4     The  same 
rule  is  observed  where  to  compel  performance  would  be  to  violate 
or  nullify  the  order  or  decree  of  a  court  of  competent  jurisdiction 
made  in  a  controversy  involving  the  same  subject-matter.6 

It  is  well  settled  that  the  extraordinary  relief  by  mandamus 
will  never  be  granted  to  compel  the  performance  of  an  act  which 
has  been  expressly  forbidden  by  injunction.     It  is  immaterial,  in 

division  and  allotment  of  a  fnnd  already  divided  and  allotted  refused.     Spirit- 
ual Atheneum  Society  v.  Randolph,  58  Vt.  192. 
1  Tennant  v  Crocker,  (Mich.)  48  N.  W.  677. 

*  North  v.  Board  of  Trustees,  etc.,  (111.)  27  N.  E.  54. 

*  People  v.  Hyde  Park,  117  III.  462;  People  v.  Fowler,  55  N.  Y.  462. 

*  Hall  i'.  Steele,  82  Ala.  562 ;  2  So.  650.  See  also  Smith  v.  Alpin,  80 
Mich.  205;  45  N.  W.  136,  holding  that  mandamus  will  not  lie  against  the 
auditor-general,  who  refuses  to  issue  his  warrant  on  the  state  treasury  for  the 
payment  of  a  soldier's  bounty,  on  the  ground  that  all  appropriations  for  that 
purpose  have  been  exhausted,  the  state  constitution  declaring  that  "  no  money 
shall  be  paid  out  of  the  treasury,  except  in  pursuance  of  appropriations  made 
by  law ; "  State  v.  Board  of  Finance,  (N.  J.)  20  A.  755,  involving  a  similar 
question. 

*  Man  dam  us  will  not  lie  to  compel  the  county  clerk  to  furnish  to  a  news- 
paper for  inspection  the  record,  files,  and  papers  in  a  case,  which,  upon  re- 
quest of  complainant's  solicitor  and  permission  of  the  court,  had  been 
suppressed,  and  in  which  no  issues  had  been  joined,  nor  proceedings  had  in 
open  court.     Schmedding  v.  May,  85  Mich.  1 ;  48  N.  W.  201. 
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this  respect,  whether  the  injunction  has  been  issued  by  the  same 
court  to  which  the  application  for  mandamus  is  made,  or  by 
another  court  of  competent  jurisdiction,  or  whether  the  perform- 
ance of  the  act  sought  to  be  coerced  by  the  mandamus  in  the 
mandamus  proceeding  would  be  in  direct  violation  of  an  existing 
injunction,  though  the  person  seeking  relief  by  mandamus  is  not 
a  party  to  the  injunction  suit.  A  court  will  never,  by  this  method, 
command  the  violation  of  the  commands  of  another  court  of  com- 

';--  petent  jurisdiction,  where  such  violation  would  subject  a  party  to 
punishment  for  a  contempt  of  court,  or  put  him  in  conflict  with 

•v  such  a  court ;  nor  will  the  court  in  such  cases  inquire  into  the  pro- 

priety of  the  injunction.1*   But  if  the  court  granting  the  mandamus 

**"  first  acquired  jurisdiction  of  the  subject-matter,  it  will  not  permit 
its  jurisdiction  to  be  ousted  by  the  subsequent  granting  of  an  in- 
junction by  another  court,  restraining  the  respondent  from  doing 
the  act  in  question.  Subsequent  granting  of  an  injunction  in  such 
case  will  not  prevent  the  court  granting  the  mandamus  from  ex- 
acting obedience  to  it.2  The  writ  will  be  refused  when  it  would 
nullify  the  effect  of  an  appeal  to  the  supreme  court  to  stay 
execution.3 

§  1379.  Not  a  Remedy  for  Enforcement  of  Mere  Contractual 
Duties.  —  It  is  an  important  principle  constituting  a  distinguish- 
ing feature  of  mandamus  that  it  does  not  lie  to  enforce  mere 
contractual  duties.  Its  proper  employment  is  to  enforce  the  per- 
formance of  duties  encumbent  by  law  upon  the  person  or  body 
against  whom  the  coercive  power  of  the  court  is  invoked.  Rights 
of  a  private  or  personal  nature,  and  obligations  resting  entirely 
upon  contract,  not  involving  any  question  of  trust  or  of  official 
duty,  cannot  be  enforced  by  mandamus.  In  other  words,  the 
writ  of  mandamus  cannot  be  substituted  for  a  decree  for  specific 
performance  of  duties  other  than  those  growing  out  of  public  rela- 

1  Ohio  &  Indiana  R.  Co.  v.  Comm'rs  of  Wyandot,  7  Ohio  St.  278;  People 
v.  Hake,  81  III.  510;  People  v.  Warfield,  20  111.  160,  State  v.  Kispert,  21  Wis. 
887;  Ex  parte  Fleming,  4  Hill,  581.  Compare  State  v.  Dubuclet,  26  La.  An. 
127.  Mandamus  does  not  lie  to  compel  a  suspensive  appeal  from  an  order  in 
limine,  granting  an  injunction,  unless  after  exhaustion  of  adequate  means  to 
dissolve,  and  the  act  enjoined,  if  committed,  would  cause  irreparable  injury. 
State  v.  Voorhies,  (La.)  4  So.  485. 

2  Cumberland  &  Ohio  R.  Co.  v.  Judge  of  Washington  County  Court,  10 
Bush,  564. 

•  Territory  v.  Woodbury,  (N.  D.)  44  N.  W.  1077. 


1130  MANDAMUS.  [PART  IL 

tions,  or  such  as  are  clearly  imposed  by  statute,  or  in  some  respects 
involving  a  trust.1 

Mandamus  will  not  lie  to  compel  the  arbitrators  in  a  common 
law  arbitration  to  act ; 2  nor  when  the  rights  of  the  party  are  de- 
pendent upon  a  contract  which  is  the  foundation  of  proceedings 
in  chancery  for  specific  performance  in  which  the  entire  matter 
may  be  determined ; 8  nor  to  compel  the  payment  of  an  account 
where  the  issues  as  presented  involve  the  investigation  of  long 
accounts  ; 4  nor  to  compel  a  board  of  education  to  pay  a  teacher  s 
salary  resting  merely  upon  contract.6 

§  1380.  Petitioner  most  show  himself  not  at  fault.  —  While  the 
remedy  by  mandamus  is  not  equitable  but  strictly  legal,  yet  by 
analogy  to  the  principles  prevailing  in  courts  of  equity  it  is  a  uni- 
form requirement  that  the  relator  in  seeking  this  remedy  must 
come  into  court  with  clean  hands.  If  the  proceedings  have  been 
tainted  with  fraud,  or  if  the  relator  has  through  his  neglect  lost 
the  benefit  of  a  legal  remedy  to  which  he  was  once  entitled,  relief 
will  be  denied,  however  meritorious  the  proceeding  may  be  on 
other  grounds.6 

The  fact  that  a  person  aggrieved  has,  by  neglecting  to  pursue 
his  statutory  remedy,  placed  himself  in  a  position  where  its 
benefits  are  no  longer  available  to  himself,  does  not  relieve  him 
from  the  application  of  the  rule  requiring  the  absence  of  all  other 
adequate  remedies,  and  constitutes  no  ground  for  enforcing  by 
mandamus.     Where  an  action  was  brought  by  the  former  county 

1  State  r.  Zanesville  Turnpike  Co.,  10  Ohio  St.  308;  Parrott  v.  City  of 
Bridgeport,  44  Conn.  180;  Benson  i>.  Paull,  6  El.  &  Bl.  273;  Bailey  v.  Oviatt, 
40  Vt.  627;  State  v.  County  Court  of  Howard,  39  Mo.  375;  State  v.  Repub- 
lican River  Bridge  Co.,  20  Kan.  404.  The  remedy  will  be  refused  when 
sought  against  the  executor  of  the  estate  of  a  deceased  person,  State  v.  Tolle, 
71  Mo.  645.  Mandamus  lies  to  enforce  rights  given  by  the  Colorado  statute 
regulating  the  use  of  water  for  irrigation,  Golden  Canal  Co.  v.  Bright,  8  Col. 
144;  also  to  compel  the  performance  of  the  gutui-public  duty  of  keeping  in 
repair  a  bridge  rendered  necessary  by  a  race-way  maintained  by  defendant  for 
his  private  profit,  Haines  v.  People,  19  111.  A  pp.  354. 

a  People  v.  Nash,  47  Hun,  542.  But  it  lies  to  compel  an  arbitrator  to  re- 
store to  the  files  of  the  court  an  award  which  he  has  withdrawn  before  judg- 
ment has  been  entered  on  it.     Chapman  t\  Ewing,  78  Ala.  403. 

•  King  v.  Wheeler,  Lee's  Ca.  temp.  H.  99. 

•  Haines  v.  Saginaw  County,  (Mich  )  49  N.  W.  310. 

•  People  v.  Board  of  Ed.,  15  N.  Y.  S.  308. 

6  Commonwealth  v.  Henry,  49  Pa.  St  530;  State  v.  Buhler,  90  Mo.  560; 
3  S.  W.  68,  72. 
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treasurer  to  compel  the  board  of  supervisors  to  audit  and  allow 
certain  portions  of  his  official  accounts  which  they  had  previously 
refused  to  allow  and  no  appeal  from  their  action  was  taken,  relief 
by  mandamus  was  refused.1  So  it  is  sufficient  ground  to  justify 
the  court  in  withholding  the  relief  that  to  grant  it  would  have  the 
effect  of  encouraging  petty  litigation  and  of  delaying  other  and 
more  important  interests.2 

§  1381.  'When  Demand  and  Refusal  must  be  shown.  —  The  au- 
thorities are  not  harmonious  on  the  question  as  to  when  a  demand 
is  necessary  as  a  precedent  condition  to  granting  the  writ.  It 
is  undoubtedly  the  general  if  not  undeviating  rule  that  in  cases 
where  private  interests  only  are  involved,  a  demand  must  be  made 
and  alleged.  There  is  a  distinction,  however,  between  cases  in- 
volving mere  private  right  to  have  a  duty  performed,  and  those  in 
which  public  interests  generally  are  affected,  and  in  which  one 
citizen  has  the  same  interest  in  the  performance  of  a  public  duty 
as  another.  Where  no  such  general  interests  are  involved  and 
merely  private  rights  are  affected,  the  relator  must,  in  a  proceed- 
ing by  mandamus,  allege  and  prove  demand  and  refusal  by  the 
person  or  persons  whom  it  is  sought  to  coerce  by  the  writ ; 8  but 
where  a  duty  is  strictly  of  a  public  nature,  as  where  it  is  due  by  a 
public  officer  and  is  not  a  special  duty  affecting  peculiarly  the  re- 
lator, there  is  no  one  specially  empowered  to  demand  its  perform- 
ance and  there  is  no  necessity  for  a  demand  and  refusal.4  In  such 
case  the  law  imposing  the  duty  is  a  continuing  demand,  and  neglect 
of  performance  a  continuing  refusal.5  Where  a  demand  is  re- 
quired and  is  made,  it  should  be  untrammelled  by  any  conditions, 
and  the  refusal  should  be  absolute  and  not  qualified.6  The  de- 
mand should  not  be  vague  and  general,  but  should  specify  the  act 

1  See  able  opinion  by  Cole,  J.,  in  State  v.  Sheboygan  Supervisors,  29 
Wis.  79. 

*  People  v.  Hatch,  33  111.  134. 

•  Oroville  &  Virginia  R.  Co.  v.  Supervisors  of  Plumas,  37  CI.  354 ;  In  Gan- 
nan  v.  State,  (Ind.)  27  N.  E.  499;  State  v.  Schaack,  28  Minn.  358;  Jefferson 
Co.  v.  Arrghi,  51  Miss.  667;  Lee  County  r.  The  State,  36  Ark.  276. 

4  State  v.  County  Judge  of  Marshall,  7  la.  186;  Chumersero  v.  Potts,  2 
Mont.  242;  Commonwealth  v.  Comm'rs  of  Alleghany,  37  Pa.  St.  237;  State 
v.  Bailey,  7  la.  390;  Attorney- General  v.  Boston,  123  Mass.  460.  Compare 
State  v.  Smith,  (Neb.)  48  N.  W.  468. 

*  State  v.  County  Judge  of  Marshall,  7  la.  186;  State  v.  Bd.  Finance,  38 
K.  J.  L.  259;  See  State  v.  Jacksonville,  22Fla.  21. 

•  County  Court  v.  People,  58  UL  191. 
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or  thing  required.1  In  the  absence  of  a  direct  refusal  there  must 
be  such  circumstances  as  clearly  indicate  an  intention  not  to  do 
the  required  act.2 

§  1882.  Statute  of  Limitation  and  Laohes. — Whether  proceed- 
ings in  mandamus  fall  within  the  terms  of  statutes  of  limitation 
governing  ordinary  cases  against  the  same  persons,  or  concerning 
the  same  rights,  is  a  question  upon  which  authorities  are  not  in  en- 
tire harmony.  In  some  cases  it  has  been  held  that  the  statutes 
of  limitation  governing  the  subject-matter  or  right  in  question 
apply  to  proceedings  in  mandamus  to  enforce  such  right,  as  to  other 
actions.8  Other  cases  have  held  upon  the  ground  that  mandamus 
is  an  extraordinary  remedy  to  be  employed  only  in  the  absence  of 
other  adequate  and  specific  means  of  relief,  that  the  statutes  of 
limitation  did  not  apply  to  it,  as  to  ordinary  actions.4  But  the 
doctrine  of  laches,  which  is  based  upon  different  considerations 

1  Chance  v.  Temple,  1  la.  170. 

*  People  v.  Meakin,  10  N.  Y.  S.  161;  56  Hun,  626;  24  Abb.  N.  Cas.  477; 
Coit  t7.  Elliott,  28  Ark.  294.  Failure  to  allege  refusal  held  fatal  to  the  appli- 
cation. Douglas  v.  Chatham,  41  Conn.  211.  But  see  State  v.  Jacksonville, 
22  Fla.  21,  holding  that  the  return  to  the  alternative  writ  is  evasive  and  insuffi- 
cient if  it  alleges  that  no  demand  has  been  made  to  levy  a  " special  tax."  In 
mandamus  proceedings  to  compel  the  levy  and  collection  of  a  tax  to  pay  bonds 
of  a  town  held  by  the  petitioner,  a  failure  to  demand  proper  action  on  the  part 
of  the  officers  of  the  town  is  not  excused  by  an  averment  in  the  petition  that 
the  town  and  its  authorities  wholly  neglected  and  refused  to  make  any  provi- 
sions for  the  payment  of  the  bonds,  and  that,  because  of  the  failure  and  re- 
fusal of  the  town  and  its  officers  to  make  such  provisions,  a  formal  demand 
would  prove  unavailing.  People  r.  Town  of  Mt.  Morris,  (111.)  27  N.  E.  757. 
Where  a  knowledge  of  the  facts  by  the  official  whose  coercion  is  sought  in 
the  proceeding  is  relied  upon  as  an  excuse  for  not  making  a  demand,  such 
knowledge  must  be  alleged.  Thomas  v.  Comm'rs,  (S.  D.)  47  N.  W.  529.  It  is 
not  necessary  that  a  demand  should  have  been  made  where  au  intention  upon 
the  part  of  the  respondents  not  to  perform  an  act  required  is  clearly  disclosed 
by  the  record.  Palmer  t;.  Stacy,  44  la.  340.  The  relief  demanded  by  the  writ 
will  be  withheld  where  the  respondent  offers  to  do  the  thing  sought  without  a 
mandamus.  Anon.  Lofft,  148.  Compare  Queen  v.  Birmingham  &  Gloucester 
R.  Co.,  2  Ad.  &  E.  (n.  8.)  47. 

•  Auditor  v.  Halbert,  78  Ky.  577;  Prescott  v.  Gonser,  34  la.  175;  Board  of 
Supervisors  v.  Gordon,  82  111.  435.  When  the  answer  filed  to  an  application 
for  the  writ  of  mandamus  to  compel  the  payment  of  a  county  claim  alleges  that 
the  order  was  fraudulently  obtained,  and  pleads  the  statute  of  limitations,  and 
relator  does  not  choose  to  test  the  facts  of  the  case  by  an  issue,  the  writ 
will  be  denied.     Merrill  v.   Gladwin  County  Treasurer ;  27   N.   W.   866 ; 

61  Mich.  95. 

«  Chinn  v.  Trustees,  32  Ohio  St.  236;  Territory  v.  Potts,  3  Mont.  364;  State 

v.  Kirby,  17  S.  C.  563. 
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from  those  governing  statutes  of  limitation,  is  as  applicable  to 
this  as  to  ordinary  remedies  ;  and  where  the  relator  has  slept  upon 
his  rights  for  an  unreasonable  length  of  time,  relief  will  be  refused.1 
When  relief  is  refused  on  account  of  delay,  the  court  may  take 
into  consideration  the  statute  of  limitation  in  analogous  civil 
actions.2 

In  New  York,  where  the  statute  of  limitation  is  held  not  a 
bar  to  relief  by  mandamus,  the  damage  and  inconvenience  result- 
ing from  the  lapse  of  time  are  to  be  considered,  and  the  writ  will 
not  ordinarily  be  granted  after  the  period  which  operates  as  a  bar 
to  an  action  has  expired.8  It  is  also  important  in  determining 
the  result  of  the  exercise  of  discretion  to  grant  or  refuse  relief, 
where  laches  are  relied  upon  as  a  bar  to  relief,  to  consider  whether 
from  the  circumstances  of  the  case,  or  the  nature  of  the  relief 
sought,  other  persons  have  or  have  not  been  prejudiced  by  such 
delay.4 

§  1383.    Existence  of  Remedy  by  Quo   Warranto   as   a   Bar  to 

Relief.  —  Where  the  remedy  by  mandamus  is  sought  for  the  pur- 
pose of  induction  into  public  or  corporate  offices  from  which  the 
relators  are  alleged  to  be  illegally  excluded,  it  is  sometimes 
difficult  to  determine  whether  parties  have  not  mistaken  their 
proper  form  of  action,  and  whether  they  should  not  have  pro- 
ceeded by  an  information  in  the  nature  of  quo  warranto.  There 
are  undoubtedly  cases  in  which  a  party  may  elect  which  of  the 
two  remedies  he  will  invoke,  —  as  when  the  public  exigencies 
demand  a  speedy  determination  of  title  to  the  office,  which  is 
plainly  in  the  relator,  and  respondent  is  only  a  nominal  claimant;6 
but  generally,  when  the  opposite  party  in  possession  sets  up  a 
bona  fide  claim  to  the  office  under  cover  of  title,  the  application 

1  State  v.  Kirby,  17  S.  C.  563;  State  v.  Appleby,  25  S.  C.  100,  where  there 
had  been  a  delay  of  eight  years  in  demanding  payment  of  the  claim  by  suit; 
Anderson  v.  Burkhart,  (Cal.)  5  P.  612.  For  a  case  of  laches  for  the  period  of 
five  years  acting  as  a  bar  to  relief  by  mandamus,  see  People  v.  Delaware  Com- 
mon Pleas,  2  Wend.  255;  one  year,  Peoples.  Seneca  Com.  PI  ,  2  Wend.  264. 

•  Territory  i?.  Potts,  3  Mont.  364;  George's  Creek  C.  &  I.  Co.  v.  County 
Comm'rs,  59  Md.  255. 

»  People  ».  Chapin,  104  N.  Y.  96;  10  N.  E.  141. 

4  People  v.  Common  Council  of  Syracuse,  78  N.  Y.  56. 

•  Lawrence  v.  Hanley,  (Mich.)  47  N.  W.  753.  The  position  of  teacher 
not  being  an  office,  the  right  to  have  a  writ  of  mandamus  to  restore  her  to  her 
position  is  not  affected  by  the  fact  that  another  person  has  been  placed  in  her 
position.     Kennedy  v.  Board  of  Education,  22  P.  1042;  82  Cal.  483. 
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for  mandamus  will  be  dismissed,  and  the  relator  left  to  resort  to 
proceedings  in  quo  warranto  as  the  more  appropriate  action  to  try 
the  conflicting  claims  of  the  contestants.1  A  third  party,  having 
no  interest  in  the  incumbency  of  an  office,  cannot  set  up  the 
defence  that  quo  warranto,  and  not  mandamus,  is  the  proper 
remedy  against  the  performance  of  his  official  duties  toward  the 
relators  who  hold  and  are  exercising  the  rights  and  duties  of 
such  offices.3 

§  1884.  Writ  does  not  lie  to  control  Discretion.  —  Mandamus 
will  lie  to  compel  the  performance  of  duties  purely  ministerial  in 
their  nature,  when  they  are  so  clear  and  specific  that  no  element  of 
discretion  is  left  in  their  performance ;  but  as  to  acts  and  duties 
necessarily  calling  for  the  exercise  of  judgment  and  discretion  on 
the  part  of  the  officer  or  body  or  person  at  whose  hands  perform- 
ance is  required,  mandamus  does  not  lie.8  "  Where  the  legal 
right  is  doubtful,  or  where  the  performance  of  the  duty  rests  in 
discretion,  a  writ  of  mandamus  cannot  rightfully  issue." 4 

But  the  fact  that  an  officer  has  discretion  as  to  the  manner  in 
which  he  shall  perform  an  official  duty  does  not  justify  a  refusal 
to  act  at  all.  Thus,  it  was  held  that  county  commissioners  would 
not  be  controlled  by  mandamus  in  the  exercise  of  any  discretion 
as  to  the  character  or  style  of  the  court-house  or  jail  they  should 

1  People  v.  Board  of  Trustees  of  Mt.  Vernon,  13  N.  Y.  S.  447. 

*  Delgado  v.  Chavez,  US.  Ct.  874. 

*  State  v.  Parrish,  etc.,  (La)  2  So.  305;  Peters  v.  Warner,  81  Iowa,  386; 
46  N.  W.  1001;  Eve  v.  Simon,  78  Ga.  120;  Post  v.  Sparta,  63  Mich.  323; 
State  t7.  County  Court,  33  W.  Va.  580,  holding  also  that  the  power  of  the 
county  court  to  grant  or  refuse  to  grant  applications  for  the  establishment, 
alteration,  or  discontinuance  of  county  roads,  is  judicial  in  its  character. 
Such  an  application  denied  where  the  evidence  showed  that  the  board  of  com- 
missioners in  the  exercise  of  their  discretion  had  refused  to  order  a  bridge 
rebuilt.  State  v.  Board  of  Comm'rs,  119  Ind.  444.  But  under  a  statute 
which  gives  commissioners  of  highways  charge  of  roads  and  bridges,  and 
which  provides  that  when  a  road  is  obstructed  the  commissioners,  after  giving 
reasonable  notice,  may  remove  such  obstruction,  the  commissioners  may  be 
compelled  by  mandamus  to  remove  an  impassable  obstruction  from  an  existing 
public  highway,  the  word  "  may "  in  the  statute  being  construed  "  must," 
and  the  only  discretion  vested  in  the  commissioners  being  as  to  the  character 
of  the  notice.  People  r.  Comm'rs,  (111.)  22  N.  E.  506.  Mandamus  is  the  proper 
remedy,  and  not  quo  warranto,  to  compel  the  mayor  and  council  of  a  munici- 
pal corporation  to  execute  the  duties  imposed  upon  them  by  law,  in  the  per- 
formance of  which  they  are  allowed  no  discretion.  State  v.  Shakespeare,  6 
So.  502;  41  La.  An.  156. 

4  State  v.  Supervisors  of  Washington,  2  Chand.  (Wis.)  250,  per  Jackson,  J. 
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erect,  or  of  the  offices  they  should  provide ;  yet  the  duty  of  erect- 
ing those  buildings  being  imposed  by  law,  if  these  or  other  officers 
refused  to  act,  a  writ  of  mandamus  would  issue  to  compel  them  to 
exercise  the  duties  imposed  upon  them.1  While  the  general  propo- 
sition is  true  that  mandamus  cannot  be  employed  to  control  the 
exercise  of  discretion,  yet  it  is  often  used  to  correct  abuses  of  dis- 
cretion when  it  has  been  made  clearly  to  appear  that  the  official 
refusing  to  do  the  act  has  either  not  exercised  his  discretion  at 
all,  or  has  wilfully  chosen  to  act  in  manifest  disregard  of  duty 
and  the  legal  rights  of  individuals.  Thus,  where  the  granting  of 
an  injunction  was  an  abuse  of  judicial  discretion  which  could  not 
be  justified  upon  legal  principles,  and  the  case  was  urgent,  a 
mandamus  was  awarded  to  dissolve  the  injunction.2 

§  1385.  Cannot  be  given  Effect  prospectively.  —  A  relator  is  not 
entitled  to  the  writ  unless  he  can  show  a  legal  duty  then  due  at 
the  hands  of  the  respondent ;  and  until  the  time  arrives  when 
the  duty  should  be  performed,  no  threats  or  predetermination  not 
to  perform  it  can  take  the  place  of  such  default.  The  law  does 
not  contemplate  such  a  degree  of  diligence  as  the  performance  of 
a  duty  not  yet  due.8    The  general  rule  is  that  the  writ  will  not 

1  State  v.  Connty  Comm'rs,  22  Fla.  29. 

9  City  of  Detroit  v.  Hosmer,  79  Mich.  384;  44  N.  W.  622;  Raish  v.  Board 
of  Ed.,  81  Cal.  542.  In  the  last  case  the  question  was  fairly  presented  in  a 
proceeding  by  mandamus  under  a  contract  with  plaintiff  to  furnish  supplies  for 
the  use  of  public  schools  of  San  Francisco  which  had  been  fully  performed  on 
his  part.  The  court  said:  "  The  argument  that  the  board  had  the  discretion 
to  allow  or  reject  the  claim,  and  that  its  action  was  final  and  conclusive  so  far 
as  the  proceeding  is  concerned,  is  without  weight.  It  is  true  that  under  the 
statute  the  board  may  reject  any  '  demand  '  '  for  good  cause.1  But  although 
the  board  is  to  be  the  sole  judge  of  what  is  good  cause,  still  the  rejection  can- 
not be  arbitrary,  or  capricious.  There  must  be  at  least  the  semblance  of  a 
cause.  The  board,  after  obtaining  materials  which  it  has  ordered  and  needs 
for  school  purposes,  cannot  say,  *  True,  the  materials  are  of  the  kind  and 
quality  ordered;  but  we  have  concluded  not  to  pay  them,  and  therefore  reject 
the  demand/  ...  If  there  was  no  semblance  of  cause,  then  it  is  clear  that  it 
was  the  duty  of  the  board  to  draw  the  drafts,  and  the  writ  was  properly  granted 
to  compel  the  performance  of  this  duty."  See  also  Wood  v.  Strother,  76  Cal. 
545;  Stockton  R.  R.  Co.  v.  Stockton,  51  Cal.  839;  Ex  parte  Bradley,  7  Wall. 
377 ;  State  v.  La  Fayette  Co.,  41  Mo.  226 ;  Village  of  Glencoe  v.  The  People, 
78  HI.  389;  People  o.  Superior  Court,  10  Wend.  285. 

•  State  o.  Carney,  3  Kan.  88;  Chicago  K.  &  W.  R.  Co.  ».  Harris,  (Kan  ) 
30  P.  456 ;  State  v.  Dubuclet,  24  La.  An.  16 ;  Com.  of  Public  Schools  v.  County 
Comm'rs,  20  Md.  449  ;  State  v.  Board  of  County  Comm'rs,  17  Fla.  707;  State 
v.  Burbank,  22  La.  An.  298.  Compare  Mayor  v.  Dure,  59  Ga.  803;  a.  c.  60  Ga. 
457 ;  General  v.  Boston,  123  Mass.  460. 
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be  granted  in  anticipation  of  a  supposed  omission  of  duty,  how- 
ever strong  the  presumption  may  be  that  the  person  sought  to  be 
coerced  by  the  writ  will  refuse  performance  at  the  proper  time. 
An  important  reason  for  refusing  the  writ  in  such  cases  is,  that 
until  the  duty  is  due,  no  practical  question  can  be  presented  to 
the  court,  but  simply  a  supposed  case.1 

§  1386.    Not  Proper  Method  of  trying  Collateral  Questions.  —  It 

is  but  a  proper  application  of  the  rule  that  the  relator  must  show 
a  clear  right  in  himself  to  have  a  duty  performed,  to  refuse  the 
aid  of  mandamus  where  the  right  of  relator  to  demand  it  depends 
upon  doubtful  and  disputed  questions  which  require  a  legal  contro- 
versy for  their  settlement.  Mandamus  is  not  only  an  extraordi- 
nary, but  in  some  respects  a  summary  remedy,  and  cannot  be 
made  an  instrument  for  giving  a  court  jurisdiction  of  litigation 
on  collateral  matters  in  an  irregular  way.  On  application  for 
mandamus  to  compel  the  presiding  officer  of  the  common  council 
of  a  city  to  reverse  his  decision  declaring  carried  a  resolution  on 
the  subject  of  widening  a  street,  the  question  whether  a  tract  is 
a  public  highway  by  user  will  not  be  decided  ;2  the  writ  does  not 
lie  to  try  title  to  an  office ; 8  a  dispute  as  to  which  township  a 
private  land  claim  is  in  cannot  be  settled  by  mandamus  to  com- 
pel the  supervisor  of  one  township  to  place  the  complainant  on 
his  assessment  roll  ;4  and  where  the  proceeding  is  brought  against 
the  trustees  of  a  school  district  to  compel  the  restoration  of  a 
pupil,  the  validity  of  the  organization  of  the  school  district  can- 
not be  called  in  question.5 

§  1387.    Petitioner  must  show  himself  entitled  to  Entire  Remedy. 

Though  the  relator  may  be  entitled  to  have  the  act  done  by 
one  or  more  of  several  persons  interested  in  or  connected  with 

1  People  v.  Fitzgerald,  13  N.  Y.  S.  663;  Spiritual  Atheneum  Society  v.  Se- 
lectmen, etc.,  58  Vt.  192;  2  A.  747. 

8  Tennant  v.  Crocker,  (Mich.)  48  N.  W.  577. 

*  Biggs  v.  McBride,  17  Or.  640.  On  an  application  for  mandamus  to  com- 
pel an  election  in  five  days,  the  court  will  not  thus  summarily  pass  upon  the 
constitutionality  of  the  law.     State  v.  Douglas  County  Comm'rs,  18  Neb.  506. 

«  People  17.  Lindlow,  (Mich.)  44  N.  W.  414. 

5  State  v.  School  District,  (Neb.)  48  N.  W.  393.  And  where  a  writ  of 
mandamus  was  issued  and  served,  but  no  other  steps  were  taken  for  more  than 
six  years,  it  cannot  be  said  that  the  mandamus  proceeding  was  pending  during 
that  time,  within  the  rule  that  limitation  does  not  run  against  a  party  while 
he  has  a  suit  pending  to  enforce  his  claim.  Dempsey  v.  Township  of  Oswego, 
(Cir.  Ct.  App.)  51  F.  97. 
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the  subject-matter,  yet  bis  proper  relief  against  others  may  be  of 
a  different  character,  —  as  a  money  judgment,  cancellation,  or 
injunction,  for  instance  ;  and  the  interests  of  all  the  parties  may 
be  so  interdependent  as  to  require  adjudication  and  settlement  in 
the  same  proceeding.  But  as  we  have  just  seen,  courts  will  not, 
in  a  mandamus  proceedings  undertake  the  trial  and  settlement  of 
collateral  disputed  questions,  without  which  there  would  be  an  ad- 
judication affecting  the  rights  of  parties  in  interest,  without  giving 
them  an  opportunity  to  be  heard.  Thus,  mandamus  to  a  sheriff  to 
pay  over  to  relator  the  surplus  proceeds  of  a  sale  for  taxes  on  land 
listed  in  his  name  was  refused,  on  the  ground  that  the  return 
showed  that  there  were  other  bona  fide  claimants  of  the  fund, 
and  the  petitioner  remitted  to  an  ordinary  action,  where  the 
claims  of  all  the  parties  could  be  settled.1  So  relief  in  this  form 
was  refused  where  the  owner  of  land  certificates  had  located 
them  upon  certain  land  as  vacant,  and  sought  to  compel  the 
surveyor  to  survey  the  land,  it  appearing  that  a  part  of  the  land 
included  in  the  location  had  been  confirmed  to  others  by  an  act 
of  the  legislature.  The  court  gave  as  a  reason  for  refusing  the 
remedy,  that  the  relator  was  not  entitled  to  the  entire  remedy  as 
prayed.2 

1  State  v.  Turner,  (S.  C.)  11  S.  E.  99. 

f  Texas  Mex.  R.  Co.  v.  Jarvis,  (Tex.)  15  S.  W.  1089.  See  also  Livingston 
9.  McCarthy,  41  Kan.  478;  Quan  Wo  Chung  v.  Laumeister,  83  Cal.  384;  23 
P.  320;  People  ».  Adams,  (Sup.)  18  N.  Y.  S.  896 ;  In  re  Harper,  Id;  Williams 
v.  Clayton,  (Utah)  21  P.  398. 
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§  1388.    Early  Employment  of  the  Remedy  in  England.  —  One  of 

the  well-established  uses  of  the  writ  is  in  the  exercise  of  jurisdic- 
tion by  superior  over  inferior  courts.  This  forms  one  of  the  most 
salutary  features  of  general  jurisdiction  of  the  courts,  though  it  is 
closely  guarded  and  sparingly  exercised.  This  jurisdiction  is  most 
frequently  invoked  to  set  inferior  courts  in  motion,  and  to  compel 
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them  to  act  where  action  has  either  been  refused  or  delayed. 
The  writ  of  procedendo  ad  judicium  was  the  earliest  remedy  for 
the  refusal  or  neglect  of  justice  on  the  part  of  the  courts.  It  was 
an  original  writ  issuing  out  of  chancery  to  the  judges  of  any  sub- 
ordinate court,  comm'anding  them  in  the  King's  name  to  proceed 
to  judgment,  but  without  specifying  any  particular  judgment.  In 
case  of  disobedience  or  of  neglect  on  the  part  of  the  judges  to 
whom  it  was  addressed,  or  refusal  by  them  to  act,  they  were  liable 
to  punishment  for  contempt. 

In  England  this  branch  of  jurisdiction  was  formerly  vested  in 
the  court  of  King's  Bench,  which  superintended  all  inferior  tri- 
bunals and  enforced  the  proper  exercise  of  their  powers.1  But 
this  ancient  remedy  has  in  modern  times  been  superseded  by  the 
writ  of  mandamus,  which  is  now  regarded  as  the  most  appro- 
priate, if  not  the  only  remedy  by  which  the  sovereign  power  can 
compel  performance  of  official  duties  by  inferior  magistrates  and 
officers.3 

§  1389.  Established  Limitations  upon  Control  of  Inferior  Courts. — 
The  boundaries  of  the  jurisdiction  in  this  employment  of  the  rem- 
edy are  of  ancient  establishment,  and  so  firmly  fixed  upon  both 
authority  and  principle  that  attempts  are  now  seldom  made  to 
invade  the  domain  of  immunity  which  they  circumscribe.  The 
first  and  most  important  of  the  limitations  has  been  variously 
expressed,  but  may  be  reduced  to  a  plain  statement,  to  the  effect 
that  mandamus  is  not  a  proper  remedy  to  control  or  direct  the 
decisions  of  inferior  courts  in  matters  wherein  they  have  judicial 
cognizance  and  discretion.8    It  is  immaterial  whether  the  inferior 

1  3  Bl.  Com.  109,  111. 
'      '  Waldron  v.  Lee,  5  Pick.  (Mass.)  323. 

«  Ex  parte  Morgan,  114  U.  S.  174;  Ex  parte  Redd,  73  Ala.  548;  People  v. 
Knickerbocker,  114  111.  539;  s.  c.  55  Am.,  Rep.  879;  State  v.  Marshall,  82 
Mo.  484;  Virginia  v.  Rives,  100  U.  S.  313;  Ex  parte  Denver  &  Rio  Grande 
R.  Go,  101  U.  3-  711;  Ex  parte  Hutt,  14  Ark.  368;  Com.  v    Judges,  etc., 

3  Binn.  (Pa.)  273;  Matter  of  Pickett,  20  N.  J.  L.  (1  Spen.)  134;  Pudney 
v  Burkart,  62  fnd.  179;  Delaney  v.  Gobbin,  12  Grat.  (Va.)  266;  Barnet  v. 
Warren  Circuit  Court.  Hard.  (Ky.)  172;  Colston  v.  Dorchester  County  Court, 

4  Har.  &  M.  (Md.)  283;  Hickman  County  Court  o.  Moore,  2  Bush,  (Ky.)  108; 
Giboney  t>.  Rogers,  32  Ark.  462  ;  State  v.  Seventh  District  Judge,  38  La.  An. 
409;  State  v.  King,  (La.)  9  So.  640;  State  v.  Crites,  (Ohio)  28  N.  E.  178; 
Manor  v.  McCall,  5  Ga.  522;  Kleiber  t>.  McManus,  66  Tex.  48;  Carpenter  v. 
Bristol  Comm'rs,  21  Pick.  (Mass.)  258;  Satterlee  v.  Stridor,  31  W.  Va.  781; 
Ramagnano  v.  Crook,  85  Ala.  226;  Shine  v.  Kentucky  C.  R.  Co.,  85  Ky.  177; 
Com.  v.  McLaughlin,  120  Pa.  St.  518;   State  i?.  Board  of  Comm'rs,  119  Ind. 
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court  haa  acted  properly  or  improperly  in  the  exercise  of  a  dis- 
cretionary power,  where  the  discretion  has  been  in  fact  exercised; 
if  it  has  not  been  grossly  abused,  it  cannot  be  questioned  in  a  man* 
damus  proceeding.1  So  far  as  the  writ  affects  the  action  of  inferior 
courts,  its  use  is  not  to  be  extended  to  compel  the  rendition  of  a  par- 
ticular judgment,  in  accordance  with  the  views  of  a  higher  court ; 
nor  is  it  the  province  of  the  writ  to  prescribe  the  parties  for  whom 
judgment  shall  be  rendered.  This  would,  in  effect,  introduce  the 
supervisory  power  of  the  appellate  court  into  a  cause  still  pending 
in  the  inferior  tribunal,  peremptorily  deciding  the  case,  and  com- 
pelling the  inferior  court  to  give  judgment  in  accordance  with  the 
opinion  of  the  higher  tribunal.2  For  the  refusal  of  superior  courts 
to  interfere  by  mandamus  with  matters  calling  for  the  exercise  of 
judicial  discretion  by  inferior  courts  there  are  two  reasons,  the 
first  of  which  is  always,  and  the  other  generally,  present  and 
existent :  First,  to  allow  it  would  be  in  effect  the  substitution  of 
the  decision  of  the  superior  for  that  of  the  subordinate  or  inferior 
tribunal,  whereby  the  latter  would  be  shorn  of  the  right  to  decide 
according  to  its  own  view  of  the  facts  and  law  of  a  case  which  it 
still  pending  before  it;  Second,  there  is  in  most  cases  falling 


444 ;  21  N.  £.  Rep.  1007;  State,  Johnson  v.  Rightor,  40  La.  An.  852;  State 
v.  Cramer,  96  Mo.  75;  Crittenden  Co.  Court  v.  Shanks,  (Ky.)  US.  AV.  Rep. 
468;  State  ex  rel.  Mooney  v.  Edwards,  51  N.  J.  L.  479;  17  Atl.  Rep.  973; 
Ex  parte  Trapnell,  6  Ark.  9;  State  v.  Judges  of  the  Court  of  Appeals,  41  La. 
An.  951 ;  6  So.  Rep.  721;  Chase  v.  Blackstone  Canal  Co.,  10  Pick.  (Mass.)  244; 
Ex  parte  Baltimore,  etc.  Railway  Co.,  108  U.  S.  566. 

1  See  most  of  the  cases  in  last  preceding  note,  and  the  following:  People  v. 
New  York  Common  Pleas,  19  Wend.  113;  People  v.  Judges  of  Oneida  Com- 
mon Pleas,  21  Wend.  20;  State  v.  Court  of  Common  Pleas,  38  N.  J.  L.  182; 
State  v.  Norton,  20  Kan.  506 ;  State  t>.  Van  Ness,  15  Fla.  317 ;  Strahan  v.  County 
Court,  65  Mo.  644;  Ex  parte  Johnson,  25  Ark.  614;  Queen  v.  Harland,  8  Ad. 
&  £.  826;  State  v.  Watts,  8  La.  76;  Ex  parte  Davenport,  6  Pet  661;  United 
States  v.  Lawrence,  3  Dall.  42;  Postmaster- General  v.  Trigg.  11  Pet  173; 
Ex  parte  Roberts,  6  Pet.  216;  Ex  parte  Burtis,  103  U.  S.  238;  Ex  parte  Hays, 
26  Ark.  510;  Goheen  v.  Myers,  18  B.  Mon.  423;  State  v.  Judge  of  Superior 
District  Court,  26  La.  An.  116;  People  v.  Sexton,  37  Cal  532;  Barksdale  v. 
Cobb,  16  Ga.  13 ;  Ex  parte  Banks,  28  Ala.  28 ;  People  v.  Williams,  35  111.  178; 
Queen  v.  Old  Hall,  10  Ad.  &  E.  248;  People  v.  Judge  of  Probate,  16  Mich. 
204;  People  v.  Judge  of  Superior  Court,  40  Mich.  169;  People  v.  Wayne 
Circuit  Judge,  41  Mich.  551. 

8  Life  &  Fire  Ins.  Co.  v.  Adams,  9  Pet.  573;  State  v.  McGown,  89  Mo. 
156;  1  S.  W.  208;  Ex  parte  Cage,  45  Cal.  248;  Commonwealth  ».  McLaugh- 
lin. (Pa.)  14  A.  377;  Chesebro  r.  Circuit  Judge,  (Mich.)  38  N.  W.  658;  State 
v.  St  Louis  Court  of  Appeals,  86  Mo.  374. 
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under  this  head  an  adequate  remedy  for  any  wrongs  which  may 
be  done  or  errors  which  may  be  committed,  by  appeal  or  writ  of 
error.  A  consideration  of  public  convenience  and  the  orderly  and 
regular  administration  of  justice  by  the  courts,  which  would  be  dis- 
ordered and  defeated  if  the  duty  of  superintending  and  reviewing 
the  action  and  proceedings  of  inferior  courts  were  thrown  upon 
appellate  courts  otherwise  than  by  the  regular  course  of  appeal  or 
writ  of  error,  would  be  alone  sufficient  to  justify  refusal  to  allow 
cases  brought  before  them  by  this  extraordinary  process  before  the 
jurisdiction  of  the  lower  tribunal  has  been  exhausted.  At  any  rate, 
that  the  existence  of  an  adequate  remedy  by  appeal  is  a  bar  to 
relief  by  mandamus  is  firmly  established,  both  in  England  and  in 
this  country,  by  numerous  authorities.1  This  principle  is  equally 
applicable  to  other  than  courts  of  record,  such  as  justices'  and 
police  courts.8  The  second  established  limitation  is  little  more 
than  another  expression  of  the  rules  above  stated ;  that  is  to  say, 
in  the  language  of  several  authorities,  the  writ  never  lies  to 
review  proceedings  in  an  inferior  court,  while  the  matter  is  still 
pending,  or  to  compel  such  inferior  court  to  revise  its  rulings ; 
but  only  where  the  matters  in  question  are  clearly  within  the 
powers  of  the  inferior  court,  and  it  refuses  to  exercise  its  juris- 
diction or  to  entertain  the  proceedings.8    Nor  does  it  lie  to  com- 

1  People  v.  Board  of  Dental  Examinations,  110  111.  180;  Com.  ».  Boone 
Co.  Court,  82  Ky.  632;  State  v.  McGown,  89  Mo.  156;  Chase  v.  Blackstone 
Canal  Co.,  10  Pick.  (Mass.)  244;  Herrington  v.  Sawyer,  36  Cal.  289;  King  v. 
Justices  of  Suffolk,  5  Nev.  &  Man.  39;  People  v.  Dutchess  C.  P.,  20  Wend. 
(N.  Y.)  656;  State  v.  St.  Louis,  87  Mo.  374;  Ex  parte  Loring,  94  U.  S.  418; 
Ex  parte  Perry,  102  U.  S.  183;  Young  p.  Harrison,  6  Ga.  130;  Wilkins  t». 
Mitchell,  3  Salk.  229 ;  County  of  Knox  v.  Montgomery,  106  Ind.  517  ;  6  N. 
£.915;  Sankey  v.  Levy,  69  Cal.  244;  10  P.  336;  Early  v.  Mannix,  15  Cal. 
149;  Ex  parte  Hutt,  14  Ark.  368;  State  v.  McAuliffe,  48  Mo.  112  ;  Ex  porta 
Goolsby,  2  Grat.  575 ;  State  v.  Mitchell,  2  Brer.  (2d  edition)  571 ;  Davidson  v. 
Washburn,  56  Ala.  596;  People  v.  Judge  of  Superior  Court,  32  Mich.  190; 
Olson  v.  Muskegon  Circuit  Judge,  49  Mich.  85;  Flagley  r.  Hubbard,  22  Cal. 
34;  People  v.  Sexton,  24  Cal.  78;  State  v.  Engleman,  45  Mo.  27;  State  v. 
Curler,  4  Nev.  445;  Shelby  v.  Hoffman,  7  Ohio  St.  450;  Mayberry  v.  Bowker, 
14  Nev.  336;  Clark  v.  Minnis,  50  Cal.  508. 

*  State  v.  Miller,  1  Lea,  (Tenn.)  596 ;  infra,  §  1428. 

*  Beguhl  v.  Swan,  89  Cal.  411;  Cowan  v.  Fulton.  23  Grat.  579;  Floral 
Springs  Water  Co.  v.  Rives,  14  Nev.  431;  Kent  t>.  Dickinson,  25  Grat.  817; 
Ex  parte  Henderson,  6  Fla.  279;  Ex  parte  Dickinson,  64  Ala.  188;  State  p. 
Laughlin,  75  Mo.  358.  Where  an  action  is  pending  on  appeal  from  a  judgment 
of  dismissal  for  want  of  jurisdiction,  plaintiff*  therein  are  not  entitled  to  have 
the  action  of  the  court  reviewed  on  an  application  for  mandamus  to  compel  the 
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But  mandamus  is  the  appropriate  and  only  available  remedy  to 
compel  a  court  to  enter  judgment  either  for  or  against  a  party 
to  an  action  already  tried  so  as  to  enable  him  to  prosecute  an 
appeal  from  such  judgment.1  And  if  a  chancellor  sets  aside  or 
modifies  at  a  subsequent  term  a  final  decree  of  a  former  term, 
the  remedy  is  by  mandamus  and  not  by  appeal.3 

While,  as  is  seen,  the  existence  of  an  adequate  Temedy  by  appeal 
or  writ  of  error  is  a  bar  to  relief  by  mandamus,  yet  the  con- 
verse of  the  proposition  does  not  necessarily  follow.  This  extraor- 
dinary remedy  may  not  be  available  to  the  party  notwithstanding 
the  absence  of  a  remedy  by  appeal  or  writ  of  error.1 

§  1391.  Use  of  the  Writ  to  compel  AUowanoe  of  Appeal.  —  As 
has  just  been  seen,  mandamus  does  not  lie  (except  in  one  or  two 
states  to  be  presently  noticed)  where  its  object  is  to  perform  the 

(Minn.)  37  N.  W.  049 ;  to  compel  the  levy  of  an  additional  tax  by  an  inferior 
oourt  intrusted  by  law  with  the  duty  of  levying  school  taxes,  the  right  of  ap- 
peal being  given  from  its  action,  County  Court  v.  Robinson,  27  Ark.  116;  to 
compel  a  oourt  to  settle  a  statement  for  purposes  of  an  appeal  from  an  order 
which  is  only  interlocutory  and  from  which  no  appeal  lies,  Lake  ».  King,  16 
Nev.  215 ;  the  making  an  order  of  sale  of  partnership  effects  pending  litigation 
between  the  parties  being  a  matter  resting  within  the  discretion  of  the  court, 
though  such  order  be  not  appealable,  State  v.  Judge  of  Third  District  Court, 
6  La.  An.  484 ;  the  making  an  order  allowing  an  appeal  where  a  refusal  of  an 
inferior  court  to  allow  an  appeal  was  itself  subject  to  correction  by  appeal  or 
supersedeas,  Byrne  v.  Harbison,  1  Mo.  225,  (2d  edition,  160) ;  to  recall  an  ex- 
ecution where  the  issuing  of  it  was  not  erroneous,  although  the  defendant  had 
since  appealed,  Castor  v.  Allegan  Judge,  54  Mich.  318;  to  compel  final  judg- 
ment against  a  person  charged  with  a  contempt,  the  order  discharging  him  be- 
ing appealable,  State  v.  Horner,  16  Mo.  A  pp.  191 ;  to  compel  a  court  to  allow 
attorney  in  fact  of  a  party  to  represent  him  on  the  trial,  such  action  of  the 
court  being  reviewable  by  bill  of  exceptions.  State  t>.  Judge  of  Sixth  District 
Court,  12  La.  An.  342.  Writ  refused  because  of  existence  of  remedy  by  writ 
of  error.  Ex  parte  Bostwick,  1  Cow.  143 ;  Compare  Home  ©.  Barney,  19 
Johns.  Rep.  247.  Mandamus  held  not  to  lie  from  the  supreme  court  to  a  dis- 
trict judge  concerning  a  matter  wherein  the  petitioner  has  his  remedy  by  appeal. 
State  v.  Voorhies,  (La.)  9  So.  489.  Writ  refused  when  sought  to  compel  a 
county  court  to  vacate  an  order  for  the  sale  of  lands  of  the  county  to  a  railroad 
company  in  payment  of  a  stock  subscription.  Dunklin  Co.  ©.  District  Co. 
Court,  23  Mo.  449. 

1  Fish  r.  Weatherwax,  2  Johns.  Cas.  215. 

1  Cochran  v.  Miller,  74  Ala.  50.  Compare  Ex  parte  Virginia,  Comm'rs, 
112  U.  S.  177. 

*  Ex  parte  Oetrander,  1  Denio,  679;  Lewis  v.  Barclay,  85  Cal  213;  Ex  parte 
Newman,  14  Wall.  152.  As  to  power  of  supreme  oourt  to  review  on  man- 
damus habeas  corpus  proceedings,  see  Attorney-General  v.  Daboll,  (Mich.) 
51  N.  W.  280. 
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functions  of  an  appeal  or  writ  of  error.  But  where  an  inferior 
court  refuses  to  allow  an  appeal  to  be  taken  either  directly  or  by 
such  preliminary  order  or  refusal  to  act  as  renders  the  taking  of 
an  appeal  impossible,  a  different  case  is  presented.  Such  a  course, 
if  allowed  to  succeed,  deprives  the  party  of  the  only  legal  remedy 
for  the  correction  of  errors,  and  all  the  conditions  are  thus  pre- 
sented calling  for  the  employment  of  an  extraordinary  remedy, — 
to  wit,  a  legal  duty  at  the  hands  of  the  court  for  the  enforcement 
of  which  there  is  no  ordinary  legal  remedy.  Accordingly  it  is 
well  settled  that  mandamus  is  the  appropriate  remedy  to  enforce 
a  litigant's  right  to  an  appeal  from  an  inferior  to  an  appellate 
court.1  This  rule  is  as  applicable  to  cases  of  refusal  by  justices 
of  the  peace,2  police  magistrates,8  and  other  subordinate  tribunals 
from  whose  decisions  appeals  are  given  by  law,  as  in  the  case  of 
intermediate  courts.  And  it  is  the  proper  remedy  after  an  appeal 
is  taken  to  compel  the  justice  to  make  proper  certificate  of  the  fact 
to  the  higher  court;4  also  to  certify  the  appeal  bond  in  such 
case.6 

Where  the  right  of  appeal  from  interlocutory  orders  and  judg- 
ments is  given  by  statute,  such  right  may  be  enforced  by  this 
remedy;  as  when  the  right  is  given  to  appeal  from  an  order 
dissolving  an  injunction  on  the  ground  of  the  insufficiency  of  the 
sureties  offered  on  the  appeal  bond.6  But  mandamus  does  not 
lie  where  other  adequate  remedy  has  been  provided  by  statute  for 
enforcing  the  right  to  an  appeal ; 7  nor  in  a  case  which  on  the 
face  of  the  papers  is  unappealable.8    And  to  entitle  a  party  to 

1  State  v.  Judge  of  Sixth  District  Court,  22  La.  An.  119;  Ex  parte  Martin, 
5  Ark.  371;  Beebe  v.  Lockert,  6  Ark.  422;  Ex  parte  Jordan,  94  U.  S.  248;  Ex 
parte  Railroad  Company,  95  U.  S.  221;  Greathouse  v.  Jameson,  8  Col.  397; 
McCreary  r.  Rogers,  35  Ark.  298;  Ware  r.  McDonald,  62  Ala.  81 ;  State  v. 
Mayor  of  Baton  Rouge,  84  La.  An.  1197;  Compare  State  v.  Judge  of  Superior 
District  Court,  27  La.  An.  672;  Brown  v.  Parish  Judge,  29  La.  An.  809.  City 
of  Huron  t>.  Campbell,  (S.  D.)  53  N.  W.  182.  The  writ  will  issue  to  compel 
an  inferior  court  to  grant  an  appeal  by  a  nunc  pro  tunc  entry,  if  the  time  has 
elapsed  within  which  the  appeal  should  have  been  allowed.  Pettigrew  v. 
Washington  County,  43  Ark.  83. 

1  Ex  parte  Morris,  11  Grat.  292. 

'  State  v.  Murphy,  41  La.  An.  526 ;  6  So.  816. 

*  Town  of  Orange  v.  Bill,  29  Vt.  442. 
'  Cox  v.  Rich,  24  Kan.  20. 

•  State  v.  Judge  of  Fourth  District  Court,  21  La.  An.  736. 
7  State  p.  MoAuliffe,  48  Mo.  112. 

1  State  v.  Burthe,  39  La.  An.  341 ;  1.  So.  656. 


1146  MANDAMUS.  [PAKT  IL 

the  writ  he  must  perform  the  preliminary  steps  required  of  him 
by  statute.  Accordingly  the  entry  of  an  appeal  in  probate  pro- 
ceedings will  not  be  compelled  by  mandamus  where  there  has 
been  an  oral  request  only  to  the  judge  to  enter  the  appeal,  the 
statute  contemplating  that  appeals  shall  be  entered  in  writing  by 
the  party  desiring  to  take  an  appeal.1 

The  test  of  the  sufficiency  of  the  remedy  which  will  prevent 
interference  by  mandamus  is  whether  such  remedy  is  corrective 
in  its  nature,  and  whether  the  matter  in  which  the  error  is  alleged 
to  have  been  committed  is  of  a  character  to  be  examined  on  appeal 
or  writ  of  error.2 

§  1392.  Other  Remedies  than  Appeal  and  Writ  of  Error.  —  It  is 
well  settled  that  the  existence  of  a  statutory  remedy  by  which 
errors  of  inferior  courts  may  be  reached,  whether  the  remedy  by 
appeal  or  writ  of  error  exists  or  not,  is  a  bar  to  relief  by  manda- 
mus. But  such  statutory  remedy  should  be  specific  in  its  nature 
and  adequate  to  furnish  the  relief  sought.8  On  this  principle  the 
writ  does  not  lie  to  compel  a  circuit  judge  to  assume  jurisdiction 
over  and  try  an  information  in  a  case  of  private  trespass  for 
which  a  civil  action  lies ; 4  or  to  pay  over  money  which  he  has 
received  in  his  official  capacity.5  One  of  the  earliest  applications 
of  the  rule  of  non-interference  because  of  an  adequate  remedy 
by  regular  legal  process  was  where  the  writ  was  sought  in  the 
court  of  King's  Bench  to  compel  an  inferior  court  to  execute  a 

i  State  v.  Cooper,  20  Fla.  547. 

2  State  v.  Taylor,  19  Wis.  566.  Mandamus  lies  to  compel  the  allowance  of 
an  appeal  from  an  assessment  of  damages  of  land  taken  by  a  railroad  company, 
such  right  of  appeal  being  given  in  the  company's  charter.  Budd  v.  New 
Jersey  R.  R.  &  Trans.  Co.,  2  Green,  467.  It  was  held  mandamus  was  not  the 
proper  remedy,  when  its  object  was  to  compel  a  district  judge  to  fix  the  amount 
of  an  appeal  bond,  for  a  suspensive  appeal,  when  no  bond  was  offered  within 
the  delays  for  a  suspensive  appeal.  State  v.  Judge  Twenty-sixth  Judicial  Dis- 
trict Court,  8  So.  797;  41  La.  An.  1140. 

*  In  State  v.  McAuliffe,  48  Mo.  112,  the  writ  was  refused  when  sought  to 
compel  a  justice  of  the  peace  to  grant  an  appeal,  a  sufficient  remedy  for  such 
refusal  having  been  provided  by  statute.  See  also  Chicago  I.  R.  &  P.  R.  Co. 
v.  Franks,  55  Mo.  325.  Mandamus  proceeding  dismissed  without  prejudice 
to  allow  a  dormant  judgment  to  be  revived  which  it  was  sought  to  enforce 
in  the  proceeding.     State  v.  School  District  No.  2.,  41  N.  W.  155 ;  25  Neb. 

301. 

«  Sherwood,  C.  J.,  dissenting.  People  v.  Loveridge,  75  Mich.  488;  42 
N.  W.  997.     See  also  Whitesides  r.  Stewart,  (Tenn.)  20  S.  W.  245. 

*  State  v.  Meiley,  22  Ohio  St.  534. 
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judgment,  the  ground  of  refusal  being  that  petitioner  had  an 
adequate  remedy  by  the  writ  de  executione  judicii  issuing  out  of 
chancery.1 

§  1393.  Peculiar  Views  in  Particular  States.  —  In  Alabama,  and 
to  a  certain  extent  in  Michigan,  the  writ  of  mandamus,  as  a 
remedy  to  correct  the  errors  of  inferior  courts,  has  been  resorted 
to  with  a  liberality  which  was  at  war  with  the  views  of  courts  in 
other  states.  But  later  decisions  in  Michigan,  based  somewhat 
on  statutory  amendments,  have  gone  far  to  place  the  policy  of 
that  state  in  harmony  with  the  prevailing  view ; 2  and  in  Alabama 
a  disposition  to  place  a  limit  upon  the  exercise  of  this  function 
by  appellate  courts  is  noticeable  of  late  years.8 

*  Wilkina  v.  Mitchell,  3  Salk.  229. 

1  As  late  as  July,  1891,  in  Wood  v.  Lenawee  Circuit  Judge,  (Mich.)  47  X.  W. 
1103,  it  was  held  that  mandamus  would  lie  to  compel  a  circuit  judge  to  make 
an  order  substituting  certain  heirs  as  parties,  which  he  had  refused  to  do.  But 
a  few  months  later  in  Wiley  v.  Beach,  (Mich.)  49  N.  W.  35,  it  was  held  that  the 
writ  would  not  lie  to  compel  a  circuit  judge  to  review  a  decree  under  which 
petitioner's  land  was  sold  for  drainage  taxes,  and  allow  petitioner  to  answer, 
etc.,  on  the  grounds  that  the  taxes  were  illegal,  and  that  petitioner  was  not 
served  with  process  in  the  proceedings  to  sell,  and  did  not  know  of  the  decree 
and  sale  until  afterwards,  where  there  was  no  allegation  that  the  petition  to 
sell  and  list  of  lands  were  not  duly  advertised,  as  the  statute  authorizes  on 
appeal.  But  previously  to  the  first  case,  in  Smith  v.  Reilly,  (Mich.)  45  N.  W. 
1122,  it  was  held  that  How.  St  Mich.  §§  5948, 6784,  which  empower  the  circuit 
court  to  allow  an  appeal,  if  justice  requires,  after  the  expiration  of  the  statutory 
period,  on  the  application  of  one  aggrieved  by  the  decision  of  commissioners 
appointed  by  the  probate  court  for  the  hearing  of  claims  against  decedent's 
estates,  vests  the  circuit  court  with  a  discretionary  power,  and  the  supreme 
court  will  not  review  the  exercise  of  such  discretion  by  mandamus  except  in 
clear  cases  of  abuse.  The  writ  has  been  employed  iu  that  state  to  compel  the 
taking  off  of  a  nonsuit,  where  the  party  against  whom  it  was  ordered  was 
prevented  by  a  misapprehension  from  being  in  court  when  the  case  was  called, 
and  where  his  motion  for  reinstatement  was  overruled  on  technical  grounds, 
and  because  the  prosecution  of  the  case  was  an  expense  to  the  county,  Lind- 
say 9.  Judges  of  Wayne  Circuit  Court,  63  Mich.  785;  to  compel  a  circuit 
judge  to  set  aside  a  verdict  and  grant  a  new  trial  for  communicating  and 
drinking  by  the  jury  with  others  after  being  sent  out  to  consider  their  verdict, 
Churchill  v.  Emerick,  56  Mich.  536.  For  further  explanation  of  the  prevail- 
ing view  in  Michigan,  see  Wiley  v.  Judge  of  Allegan  Circuit  Court,  29  Mich. 
487 ;  People  v.  Judge  of  Wayne  Circuit  Court,  22  Mich.  493;  People  v.  Judge 
of  Circuit  Court,  38  Mich.  351 ;  Tawas  &  Bay  Co.  R.  Co.  v.  Iosco  Circuit 
Judge,  44  Mich.  479;  People  v.  Wayne  Circuit  Judge,  89  Mich.  115;  People  v. 
Cass  Circuit  Judge,  39  Mich.  407;  People  v.  Bay  Circuit  Judge,  41  Mich. 
326;  Michigan  Central  R.  Co.  v.  Probate  Judge,  48  Mich.  638;  Compare  People 
r.  Branch  Circuit  Judge,  17  Mich.  67;  People  v.  Wayne  Circuit  Judge,  20 

Mich.  220. 

8  In  Ex  parte  South  &  N.  A.  R.  Co.,  65  Ala.  599,  where  the  writ  was  refused 


1148  MANDAMUS.  [PART  IL 

§  1394.  May  be  resorted  to,  to  set  Courts  in  motion. — Mandamus 
is  the  appropriate  remedy  at  the  hands  of  superior  and  super- 
visory courts  to  set  the  machinery  of  inferior  courts  in  motion.1 
It  does  not  direct  how  such  courts  shall  act,  or  to  what  effect 

to  compel  an  order  allowing  amendments  to  pleading  to  be  vacated,  the  court 
say  :  "Our  inclination  is  rather  to  restrain  than  to  enlarge  such  jurisdiction, 
as  being  more  in  harmony  with  the  weight  of  authority  and  sound  reasoning." 
See  also  Ex  parte  Dennis,  48  Ala.  804;  Ex  parte  Reeves,  52  Ala.  394;  Ex  parte 
Bell,  48  Ala.  285.  But  later  cases  than  either  of  those  just  cited  seem  to  recur 
to  the  established  view.  Thus  in  Chastain  t>.  Armstrong,  (Ala.)  3  So.  788,  it 
was  held  that  mandamus  was  the  appropriate  remedy  for  the  correction  of  an 
alleged  error  in  a  ruling  by  a  circuit  judge  in  vacation  sustaining  a  demurrer 
to  a  petition  for  rehearing  by  a  judgment  debtor.  And  in  Ex  parte  Barnes, 
84  Ala.  540;  4  So.  769,  the  same  court  held  that  where  an  interlocutory  order 
was  erroneously  made  in  an  attachment  suit,  directing  the  sheriff  to  pay  to 
defendant,  an  insolvent,  the  proceeds  of  the  attached  property,  the  order 
not  being  appealable,  mandamus  would  lie  to  the  judge  to  vacate  the  order. 
The  following  are  some  of  the  purposes  for  which  the  writ  has  been  granted 
in  Alabama:  To  reinstate  proceedings  in  attachment  when  improperly  dis- 
missed, —  Boraim  v.  Da  Costa,  14  Ala.  893 ;  Gee  v.  Ala.  Life  Ins.  Co.,  18  Ala. 
579;  Hudson  v.  Daily,  lb.  722;  compare  Ex  parte  Putnam,  20  Ala.  592.  To 
reinstate. a  case  which  the  court  has  ordered  stricken  from  its  docket, —  Ex  parte 
Abrams,  48  Ala.  151 ;  State  at  rel.  Stowe,  51  Ala.  69.  To  vacate  a  supersedeas, — 
Ex  parte  Walker,  54  Ala.  577.  To  rescind  an  order  abating  an  action  and  re- 
fusing to  allow  it  to  be  revived,  —  State  ex  rel.  Nabobs  Heirs,  7  Ala.  459.  And 
to  compel  entry  of  an  order  reviving  an  action  against  an  administrator,  —  Ex 
parte  Ware,  48  Ala.  223.  It  is  there  held  that  as  to  all  questions  a  decision  of 
which  does  not  finally  settle  the  rights  of  the  parties  and  which  are  therefore  not 
appealable  or  subject  to  review  on  writ  of  error,  mandamus  lies  to  correct  the 
error  of  the  lower  court.  Kemp  v.  Porter,  6  Ala.  172 ;  Ex  parte  Ray,  45  Ala. 
15;  Ex  parte  Ware,  48  Ala.  223;  Ex  parte  North,  49  Ala.  385;  Ex  parte 
Keeling,  50  Ala.  474;  Ex  parte  Walker,  54  Ala.  577;  Ex  parte  Alabama 
Gold  Life  Insurance  Co.,  59  Ala.  192 ;  Ex  parte  Booth,  64  Ala.  312.  The  latest 
exposition  of  the  Alabama  doctrine  is  found  in  Reynolds  v.  Crook,  (Ala.)  11 
So.  412. 

1  State  v.  St  Louis  Court  of  Appeals,  87  Mo.  374;  Roberts  v.  Holworth, 
5  Hals.  (N.  J.)  57;  Queen  v.  Justices  of  Middlesex,  9  Ad.  &  £.  540;  King 
».  Justices  of  Suffolk,  5.  Nev.  &  Man.  139 ;  Miltenberger  v.  St.  Louis  Co. 
Court,  50  Mo.  t72 ;  People  v.  Russell,  46  Barb.  (N.  Y.)  27;  Gnnn's  Adm'r  r. 
Pulaski  Co.,  3  Ark.  427 ;  State  v.  Judge  of  Third  District  Court,  32  La.  An. 
800;  Ex  parte  Loring.  94  U.  S.  418;  Ex  parte  Sawyer,  21  Wall.  (U.  S.)  235; 
Sprague  v.  Fawcett,  53  Cal.  408;  State  v.  Judges  of  Civil  District  Court,  34 
La.  An.  1114;  Kleiber  v.  McManus,  66  Tex.  48;  Union  Colony  p.  Elliott,  5 
Col.  371;  Barksdale  v.  Cobb,  16  Ga.  13;  United  States  ».  Shurz,  102  U.  S. 
407;  Heilbron  ».  Tulare  County  Superior  Court,  72  Cal.  96 ;  Ex  parte  Cham- 
bers, 10  Mo.  App.  240;  People  p.  Me  Roberts,  100  111.  458;  Morgan  v.  Fleming, 
24  W.  Va.  186.  Where  the  conrt  improperly  refuses  to  impose  sentence  in  a 
criminal  case,  mandamus  will  lie  on  the  relation  of  the  district  attorney  to 
compel  it  People  v.  Court  of  Sessions  of  Monroe  County,  (Sup.)  19  N.  Y.  S. 
608. 
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they  shall  exercise  their  powers,  but  only  to  compel  action  whea 
they  refuse  to  act  at  all,  and  have  come  to  a  standstill,1  Superior 
courts  having  general  superintending  control  of  all  inferior  courts 
may,  in  the  maintenance  of  such  control,  issue,  hear,  and  deter- 
mine writs  of  mandamus,  whenever  there  is  a  failue  or  a  refusal 
of  an  inferior  tribunal  to  act  in  a  matter  in  which  it  is  its  plain 
duty  to  act  and  its  refusal  deprives  or  bars  any  one  of  a  substan- 
tial, legal,  or  equitable  right.'  The  writ  was  granted  to  compel 
a  judge  to  proceed  to  the  trial  of  a  cause  when  he  had  refused  to 
go  into  the  merits  upon  an  erroneous  construction  of  some 
question  of  praetice,  preliminary  to  the  whole  case ; 8  and  in 
Michigan,  to  compel  an  inferior  court  to  entertain  and  try  indict- 
ments erroneously  dismissed  for  want  of  jurisdiction*4    So  where 

1  Queen  v.  Justices  of  Middlesex,  9  Ad.  &  £.  540 ;  Miltenberger  v.  St. 
Louis  Co.  Court,  50  Mo.  172 ;  Ex  parte  Sawyer,  21  Wall.  235 ;  Ex  parte 
FHppin,  94  U.  S.  348;  People  v.  Judge  of  Wayne  Co.  Court,  1  Mich.  359; 
Ex  parte  Bpstwick,  1  Cow.  (N.  T.)  143 ;  Johnston  v.  Glascock,  2  Ala.  519 ; 
Dixon  v.  Judge  of  Second  Circuit,  4  Mo.  286;  State  v.  Kinkaid,  23  Neb. 
641 ;  37  N.  W.  612;  State  v.  Williams,  69  Ala.  311 ;  Roberts  v.  Holsworth, 
5  Halst.  57;  King  v.  Justices  of  Suffolk,  5  Nev.  &  Man.  139;  Ex  parte  Redd, 
73  Ala.  548;  Brown  v.  Kalamazoo  Civ.  Ct ,  75  Mich.  274  ;  Sturgis  v.  Joy,  2 
£1.  &  Bl.  739 ;  King  v.  Hewes,  3  Ad.  &  E.  725 ;  Ex  parte  Chamberlain,  4  Cow. 
49;  People  v.  Russell,  46  Barb.  27;  Griffin  v.  Steele,  1  Edm.  (X.  Y.)  Sel.  Cas. 
505 ;  Gunn'8  Adm'rs  v.  County  of  Pulaski,  3  Ark.  427 ;  State  v.  Judge  of 
Third  District  Court,  32  La.  An.  296;  Beebe  v.  Judge  of  Sixth  District 
Court,  28  La.  An.  905;  Ex  parte  Loring,  94  U.  S.  418;  Life  Ins.  Co.  v. 
Adams,  9  Pet.  573;  Union  Colony  v  Elliott,  5  Col.  371 ;  People  v.  Pearson, 
1  Scam.  458;  State  v.  Judges  of  Civil  District  Court,  34  La.  An.  1114. 

9  McCreary  v.  Rogers,  35  Ark.  298;  Ex  parte  Banks,  28  Ala.  28;  San 
Francisco  Gas  Co.  v.  Supervisors,  11  Cal.  43 ;  Martin  v.  Ingam,  38  Kan.  641; 
People  v.  Sexton,  24  Cal.  78 ;  People  v.  Lake  County,  38  Cal.  487 ;  Lewis  v. 
Barcley,  35  Cal.  213 ;  Springer  v.  Green,  46  Cal.  73 ;  Berryman  v.  Perkins,  55 
Cal.  483;  United  States  v.  Seaman,  17  How.  (U.  S.)  225;  Secretary  v.  Mo 
Garrahan,  9  Wall.  (U.  8.)  298;  Castello  v.  St.  Louis  Circuit  Court,  28  Mo. 
259 ;  State  v.  Cape  Girardeau  Court  of  Common  Pleas,  73  Mo.  560. 

•  State  v.  Twenty-sixth  District  Judge,  34  La.  An.  1177.  Mandamus  lies 
to  compel  a  justice  of  the  peace  to  proceed  with  a  preliminary  examination  of 
one  charged  with  an  offence.  It  is  no  defence  that  he  was  told  by  counsel 
that  an  examination  had  been  had  before  another  magistrate.  People  v. 
Barnes,  66  Cal.  594. 

4  People  v.  Swift,  59  Mich.  529.  A  trial  by  jury  was  allowed  under  Laws 
Mieh.  1887,  p.  358,  providing  that  either  party  to  a  suit  in  chancery  shall  be 
entitled  to  a  jury  trial,  to  be  demanded  in  the  same  manner  as  in  a  suit  at  law, 
and  that  the  verdict  of  such  jury  on  a  question  of  fact  shall  have  the  same 
force  and  effeet  as  a  verdict  at  law.  Issues  were  submitted,  and  the  judge, 
acting  entirely  on  the  answers  given  by  the  jury,  entered  a  decree  refusing  to 
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a  special  judge  has  been  appointed  and  qualified  to  try  a  cause, 
has  power  to  do  so  but  refuses  on  the  ground  that  the  regular 
judge  was  not  disqualified  as  certified  by  him,  and  that  therefore 
his  own  appointment  was  void,  mandamus  lies  to  compel  the 
specially  appointed  judge  to  proceed.1  But  the  writ  will  not  be 
granted  to  compel  the  judge  of  an  inferior  court  to  reinvestigate 
the  facts  and  circumstances  of  cases  already  examined  and  in- 
vestigated ; 2  or  to  grant  a  jury  trial  in  a  case  where  he  has  not 
actually  refused  such  trial,  but  only  announced  his  intention  to 
try  the  case  without  a  jury.8  Nor  will  a  court  be  compelled 
by  mandamus  to  do  an  act  affecting  the  rights  of  parties  who 
will  be  affected  by  its  performance  but  who  have  had  no  notice 
of  the  proceedings.  Thus  it  was  held  that  the  writ  would  not 
lie  to  compel  a  court  to  render  judgment  on  a  verdict  without 
notice  to  the  defendants  in  the  action  in  which  the  verdict  was 
rendered.4 

§  1395.  And  Compel  Performance  of  Ministerial  Duties.  —  Many 
duties  of  a  ministerial  rather  than  of  a  judicial  character  devolve 
upon  courts  and  judges,  either  by  operation  of  law  or  by  statute, 
the  performance  of  which  is  a  plain  imperative  duty  without  any 
element  of  discretion  entering  into  their  performance.  There  is 
an  unmistakable  distinction  to  be  taken  between  these  and  those 
which  are  of  a  nature  to  require  the  exercise  of  judicial  discretion 
wherein  there  will  be  no  interference  on  the  part  of  superior  courts 
by  mandamus  or  otherwise  than  upon  appeal  or  writ  of  error. 
With  reference  to  ministerial  duties  mandamus  is  the  appropriate 
remedy  to  compel  performance.6 

exercise  his  own  judgment  in  the  case.    It  was  held  that  as  it  appeared  that 
there  had  been  no  original  hearing,  mandamus  to  the  judge  to  set  aside  the 
decree  and  hear  and  decide  the  cause  was  the  proper  remedy.      Brown  n. 
Kalamazoo  Circuit  Judge,  75  Mich.  274,  42  N.  W.  827. 
1  Schultz  ».  McLeary,  73  Tex.  92. 

*  Ex  parte  Campbell,  20  Ala.  89;  Spencer  v.  Lawler,  79  Cal.  215;  21  P.  742. 

*  State  v.  Rising,  15  Nev.  164.  The  writ  held  not  to  lie  to  compel  a  su- 
perior judge  to  place  a  cause  on  the  calendar.  Tomkin  v.  Harris,  90  Cal.  201; 
27  P.  202. 

*  State  v.  Mills,  27  Wis.  403. 

*  Commonwealth  v.  Court  of  Sessions,  2  Pick.  414;  Manor  v.  McCall,  5  6a. 
522;  Dawson  v.  Thurston,  2  Hen.  &  M.  132;  Manns  v.  Givens,  7  Leigh,  689; 
State  v.  Judges  of  Salem  Pleas,  4  Halst.  246  ;  Randolph  v.  Stalnaker,  13  Grat. 
523 ;  Commonwealth  v.  Bunn,  71  Pa.  St.  405 ;  Commonwealth  v.  Justices  of 
Fairfax  Co.,  2  Va.  Cas.  9 ;  Life  &  Fire  Insurance  Company  v.  Wilson's  Heirs, 
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But  it  is  not  the  office  of  the  writ  to  control  discretion  even  in 
the  act  of  performing  ministerial  duties.  The  remedy  is  available 
as  in  the  cases  mentioned  in  the  last  preceding  section  to  set  the 
judicial  officer  in  motion  if  there  is  no  other  legal  remedy,  leav- 
ing free  the  exercise  of  his  discretion  or  judgment  in  the  per- 
formance of  the  act  or  duty.1  In  other  words,  if  a  duty  remains 
unperformed,  though  it  be  of  a  judicial  character,  mandamus 
should  be  granted  directing  the  judge  to  exercise  his  judicial  dis- 
cretion or  judgment,  but  the  writ  should  not  direct  to  what  effect 
or  in  what  manner  a  judicial  act  or  duty  should  be  performed ; 
but  if  the  duty  be  purely  ministerial  it  may  direct  the  specific  act 
to  be  performed.2  For  illustrations,  among  the  great  number 
which  might  be  given,  the  writ  was  granted :  To  require  the  mak- 
ing of  an  order  to  enable  a  person  under  indictment  to  take  a 

8  Pet.  291 ;  Illinois  Central  R.  Co.  v.  Rucker,  14  111.  353 ;  Bucoz  v.  Pray,  37 
Mich.  512 ;  Brown  v.  Atkin,  1  Utah,  277.  See  Mitchell  v.  Hay,  37  Ga.  581 ; 
State  v.  Breese,  15  Kan.  123 ;  Com.  v.  McLaughlin,  120  Pa.  St.  518;  Boome 
v.  De Haven,  72  Cal.  280;  Life,  etc.  Ins.  Co.  v.  Wilson,  8  Pet.  (U.  S.)  291 ; 
Shehan  v.  Wayne  Circuit  Judge,  42  Mich.  69;  Carego  v.  Fernold,  66  Cal.  351; 
Cochran  v.  Miller,  74  Ala.  50 ;  State  v.  Judge  of  the  Third  District,  17  La. 
An.  328;  People  v.  Dodge,  5  How.  (N.  Y.)  Pr.  47;  State  t\  Burgoyne,  7  Ohio 
St.  153;  State  v.  County  Court  of  Texas  Co.,  44  Mo.  230;  Madison  County 
Court  i'.  Alexander,  1  Miss.  523 ;  Cuthbert  v.  Lewis,  6  Ala.  262 ;  Chicago,  B. 
&  Q.  R.  Co.  r.  Wilson,  17  111.  128. 

1  McCreary  v.  Rogers,  35  Ark.  298;  Taylor  v.  Salt  Lake  County  Court, 
2  Utah,  405;  Doolittle  v.  Cabell  County  Court,  28  W.  Va.  158 ;  Ex  parte  Shan- 
dees,  66  Ala.  134;  Ex  parte  Davenport,  6  Pet.  (U.  S.)  661;  Citizens'  Bank  of 
Steubenville  v.  Wright,  6  Ohio  St.  318;  People  v.  Judge,  21  Wend.  (N.  Y.) 
20;  Kendall  v.  U.  S.,  12  Pet.  (U.  S.)  534;  Queen  v.  Old  Hall,  10  Ad.  &  E. 
248;  Howland  v.  Eldredge,  43  N.  Y.  457;  Barksdale  v.  Cobb,  16  Ga.  13;  People 
v.  Sexton,  37  Cal.  532;  Swan  v.  Gray,  44  Miss.  393;  Freemen  v.  Selectmen  of 
New  Haven,  34  Conn.  406;  Humboldt  Co.  v.  Churchill  Co.,  6  Nev.  30;  Ottawa 
v.  People,  48  111.  240;  U.  S.  v.  Seaman,  17  How.  (U.  S.)  225;  St.  Albans  v. 
National  Car  Co.,  57  Vt.  68;  Devine  v.  Harvie,  7  T.  B.  Mon.  (Ky.)  439; 
Stout  v.  Hopping,  17  N.  J.  L.  (2  Harr.)  471 ;  Ferris  v.  Munn,  22  N.  J.  L. 
(Zab.)  161;  City  of  Louisville  v.  Kean,  18  Mon.  (Ky.)  161;  People  v.  Judges, 
2  How.  (N.  Y.)  Pr.  59.  So  it  may  be  stated  as  a  principle  that  mandamus  lies 
to  compel  inferior  courts  or  magistrates  to  entertain  and  exercise  jurisdiction 
conferred  upon  them,  but  not  to  direct  the  manner  of  its  exercise.  Ex  parte 
Graves,  61  Ala.  381;  Floral  Springs  Water  Co.  v.  Rives,  14  Nev.  431 ;  People 
v.  Troy  Common  Council,  78  N.  Y.  33;  Beguhl  v.  Swan,  39  Cal.  411. 

'  Roberts  v.  Holsworth,  5  Halst.  57 ;  Ottawa  v.  People,  48  111.  233;  State 
p.  Demaree,  80  Ind.  519;  Springer  v.  Green,  46  Cal.  73  ;  Berryman  v.  Perkins, 
55  Cal.  483;  People  t>.  Superior  Court,  19  Wend.  (N.  Y.)  701;  Miller  v. 
Canal  Coram're,  21  Pa.  St.  23;  Com.  v.  Park,  32  Leg.  Int.  (Pa.)  412;  Foster 
v.  Bedfield,  50  Vt.  285 :  State  v.  Norton,  20  Kan.  506. 
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deposition,  to  which  he  was  entitled  under  the  laws  of  the  state ; l 
to  compel  a  court  to  allow  a  substitution  of  attorneys,  there  being 
no  other  adequate  or  specific  remedy  ;a  where  after  verdict  parties 
to  a  cause  had  agreed  upon  a  statement  of  the  facts  and  there 
remained  only  the  mechanical  act  on  the  part  of  the  judge  of 
certifying  the  case  as  stipulated  in  order  to  complete  the  record, 
to  compel  him  to  so  certify ; 8  to  compel  the  receipt  of  proof  of 
deeds  and  their  admission  to  record  by  justices  of  a  county  court.4 
So  when  in  order  to  give  force  and  effect  to  a  judgment  for  the 
purpose  of  prosecuting  au  appeal  it  is  necessary  that  thje  same 
shall  be  signed  and  attested  by  the  judge  of  the  court  wherein  it 
was  rendered,  mandamus  lies  to  compel  signing  and  attestation* 
Such  writ  may  issue  to  the  successor  of  the  judge  who  rendered 
the  judgment,  since  relief  is  due  from  the  court  and  not  from  the 
judicial  incumbent.6  The  writ  lies  to  compel  the  entering  of  judg- 
ment when  nothing  remains  but  to  make  the  proper  entry ; 6  as 
when  au  inferior  court  acting  judicially  has  found  all  the  facts 
arid  nothing  remains  but  to  enter  the  proper  judgment  as  a  con- 
clusion of  law  upon  the  findings ; 7  or  when  the  verdict  of  a  jury 
has  been  rendered  in  due  form  responsive  to  the  issues  and  upon 
sufficient  evidence.  Where  the  inferior  court  has  no  authority  of 
law  to  set  aside  verdicts  and  award  a  new  trial,  mandamus  lies  to 
compel  the  entry  of  judgment  upon  a  verdict,  notwithstanding  an 
order  has  been  made  setting  aside  such  verdict  and  granting  a 
new  trial.8  The  writ  was  held  to  lie  to  compel  a  court  to  enter  up 
judgment  upon  the  report  of  a  referee;9  but  not  where  after  the 


1  Giboney  v.  Rogers,  32  Ark.  462. 
9  People  v.  Norton,  16  Cal.  436. 

•  State  r.  Cox,  26  Minn.  214. 

•  Dawson  v.  Thurston,  2  Hen.  &  M.  132;  Manns  v.  Givens,  7  Leigh,  689.  la 
the  same  state  the  writ  was  granted  to  compel  the  admission  to  record  of  the 
report  of  a  county  surveyor  in  relation  to  land  sold  by  the  sheriff  for  unpaid 
taxes,  when  the  court  was  without  power  to  inquire  into  the  regularity  of  the 
validity  or  regularity  of  the  sheriff's  sale.  Randolph  v.  Stalnaker,  13  Grat. 
523. 

•  Life  fc  Fire  Ins.  Co.  *  Wilson's  Heirs,  8  Pet.  291. 

6  Williams  v.  Saunders,  5  Cold.  60 ;  Smith  v.  Moore,  38  Conn.  105 ;  Brooke 
v.  Ewers,  Stra.  113;  State  v.  Judge  of  Fourth  District  Court*  28  La. 
An.  451. 

7  Williams  v.  Saunders,  5  Cold.  60. 

8  Cortleyou  v.  Ten  Eyck,  2  Zb.  45* 

•  Russell  v.  Elliott,  2  Cal.  245. 
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report  it  remains  with  the  court  to  determine  whether  it  shall 
grant  or  refuse  the  relief  prayed.1 

§  1396.  Distiaotioa  between  Ministerial  and  Judicial  Functions  of 
Courts.  —  The  dividing  line  between  those  duties  which,  whether 
incumbent  upon  a  judicial  or  other  officer,  are  purely  ministerial, 
and  those  of  the  class  the  doing  or  not  doing  of  which  is  discre- 
tionary, is  not  sufficiently  agreed  upon  by  the  authorities  to  admit 
of  the  statement  of  a  definite  rule  on  the  subject.  It  is  settled, 
however,  by  the  overwhelming  weight  of  authority,  that  where  the 
duty  to  perform  an  act  devolves  upon  a  court  or  judge,  even  though 
such  act  be  conceded  to  be  ministerial  in  character,  a  free  exercise 
of  discretion  will  be  allowed  in  the  performance  ;a  whereas  in  the 
case  of  other  officers  the  writ  will  designate  the  specific  things  to 
be  done  and  as  far  as  practicable  the  manner  of  obedience.8  But 
by  reason  of  the  existence  of  the  discrimination  just  stated  it  is 
unimportant  where  the  distinction  lies  between  judicial  and  non- 
judicial or  ministerial  functions  of  courts,  as  in  either  case  the 
writ  of  mandamus  goes  no  further  than  to  set  them  in  motion. 

Among  the  duties  of  courts  which  have  been  held  to  be  minis- 
terial are  the  making  of  mere  formal  orders  preliminary  to  the 
principal  matter  to  be  determined.4    Where  the  inferior  court  has 

1  Ludlrfm  t7.  The  Fourth  District  Court,  9  Cal.  7. 

2  See  the  last  preceding  section  and  cases  cited. 
«  Infra,  §  1434. 

4  Queen  v.  Justices  of  Kesteven,  3  Ad.  &  E.  (n.  s.)  810 ;  State  t>.  Judge  of 
Twenty-sixth  District  Court,  84  La.  An.  1177;  Castello  v .  St.  Louis  Circuit 
Court,  28  Mo.  259;  State  v.  Eddy,  (Mont.)  25  P.  1062,  holding  that  where  a 
justice  of  the  peace  refuses  to  compel  a  garnishee  to  testify  on  the  ground  that 
the  judgment  rendered  by  him  against  the  principal  debtor  was  invalid,  and 
that  therefore  he  has  no  jurisdiction  over  the  garnishee,  mandamus  lies  to  com- 
pel him  to  allow  the  garnishee  to  be  examined,  where  it  appears  that  the 
judgment  was  valid;  Steward  v.  Peyton,  77  6a.  668.  State  v.  Thrasher,  Id. 
671,  holding  that  where,  by  statute,  the  ordinary  of  the  county  was  required  to 
declare  the  result  of  a  fence  or  stock  law  election,  and  it  is  not  sufficient  for 
him  to  simply  enumerate  the  votes  without  deciding  the  result,  and,  upon  his 
refusal  to  announce  the  result  by  a  decision  as  to  which  law  was  established 
by  the  election,  mandamus  will  lie  to  compel  him.  But  the  same  court  held 
that  Aot  Ga.  Sept  1885,  known  as  the  "  Local  Option  Law,"  relating  to  the 
sale  of  intoxicants,  which  provides  in  section  4  that  contests  arising  from  elec- 
tions held  under  the  law  shall  be  determined  by  the  ordinary,  and  which  pre- 
scribes the  remedy  to  be  pursued  in  case  he  refuses  or  acta  unfairly,  does  not 
authorize  mandamus  to  compel  him  to  hear  and  determine  the  contest.  And 
that  such  aot  relates  to  police  and  political  matters  with  which  the  courts  have 
no  jurisdiction  to  interfere  unless  conferred  by  the  act  itself.  Sooville  v. 
Calhoun,  76  Ga.  263. 
vol.  ii.— 24 
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erroneously  decided  some  question  of  law  or  question  presented  by 
a  preliminary  objection,  and  upon  such  erroneous  construction  has 
refused  to  go  into  the  merits  of  the  case,  mandamus  is  the  proper 
remedy  to  compel  it  to  proceed.  Especially  is  this  so  where  the 
duty  is  expressly  imposed  by  statute.1 

§  1397.  Excess  or  Lack  of  Jurisdiction  in  Lower  Court.  —  The 
remedy  is  employed  not  for  the  purpose  of  conferring  power  upon 
courts,  but  only  to  compel  the  use  of  powers  already  existing. 
The  writ  never  lies  to  compel  a  court  to  do  that  which,  in  the 
absence  of  such  mandate,  it  would  have  no  power  to  do.2  It  is 
immaterial  in  this  respect  whether  there  was  an  original  lacfk  of 
jurisdiction,  or  the  jurisdiction  once  vested  has  been  lost  by  act  of 
the  parties  or  operation  of  law ;  as  where  by  the  return  to  the 
alternative  writ  directing  the  entry  of  judgment  it  appears  that 
the  cause  has  been  removed  by  appeal  beyond  the  jurisdiction  of 
the  court  to  which  the  writ  is  directed.8 

This  rule  does  not,  as  we  shall  see,  conflict  with  the  rule  allowing 
superior  courts  in  aid  of  their  appellate  jurisdiction  to  compel  by 
mandamus  inferior  courts  to  sign  and  seal  bills  of  exception  in 
order  to  have  completed  the  record  of  a  cause  of  which  the  appel- 
late court  has  jurisdiction.4 

1  Dorr  v.  Hill,  62  N.  H.  506,  holding  that  under  Gen.  Laws  N.%.  c.  251, 
§14,  providing  that  upon  a  report  of  a  referee  made  to  a  justice  of  the  peace 
without  suit,  <'  he  shall  render  judgment,  and  issue  execution  for  damages  and 
costs,"  mandamuswill  lie  to  compel  the  justice  to  perform  the  duty  thus  imposed. 
State  v.  Murphy,  19  Nev.  89 ;  6  P.  810,  where  the  duty  imposed  was  the  settle- 
ment of  the  statement  on  a  motion  for  new  trial.  But  where  the  statute  made 
no  provision  requiring  the  district  judge  to  fix  the  amount  of  &  supersedeas  bond 
pending  a  review  of  an  order  for  a  writ  of  mandamus,  it  was  held  mandamus 
would  not  issue  to  compel  the  judge  to  fix  the  amount.  State  r.  Douglas 
County  Judges,  19  Neb.  149.  Mandamus  was  held  not  to  lie  to  compel  a  dis- 
trict judge,  who  has  affirmed  a  judgment  sustaining  a  plea  to  the  jurisdiction, 
to  pass  upon  the  merits  of  the  controversy  in  the  suit  brought  before  the  lower 
court.  Such  merits  are  not  before  him  for  review  on  an  appeal  from  a  judg- 
ment on  the  plea  by  the  inferior  tribunal.  State  v.  King,  42  La.  An.  77;  7  So.  72. 

2  State  v.  Rising,  10  Nev.  97 ;  State  v.  Judge  of  Orphans'  Court,  15  Ala. 
740. 

•  Commissioners  of  La  Grange  Co.  v.  Cutler,  7  Ind.  6  ;  State  v.  Lubke,  15 
Mo.  App.  152.  See  State  v.  Livsey,  27  Neb.  55;  42  N.  W.  Rep.  762.  Where 
the  writ  was  sought  to  require  a  justice  of  the  peace  to  make  an  order  in  a 
cause  after  the  cause  had  been  removed  to  the  district  court  by  proceedings  in 
error,  and  the  judgment  of  the  justice  had  been  reversed  and  the  cause  retained 
for  trial. 

*  State  v.  Hall,  3  Cold.  255 ;  State  v.  Elmore,  6  Cold.  528 ;  Newman  9. 
Justices  of  Scott  Co.,  1  Heiskell,  787. 
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Whether  the  possession  or  lack  of  jurisdiction  is  to  be  passed 
upon  in  the  court  to  which  the  application  for  the  writ  is  made,  or 
whether  a  decision  of  the  lower  court  that  it  has  no  jurisdiction  of 
a  matter  is  final,  and  only  subject  to  review  upon  appeal  or  writ  of 
error,  seems  to  be  a  subject  of  some  disagreement  between  the 
courts.1  Upon  reason  and  the  weight  of  authority  the  decision  of 
superior  courts  clothed  with  appellate  jurisdiction  and  supervisory 
powers  should  prevail.3  Accordingly,  it  was  held  that  mandamus 
will  lie  to  compel  the  circuit  court  to  dismiss  an  appeal  from  the 
probate  court  of  which  the  circuit  court  had  no  jurisdiction.8 
And  where  a  police  judge,  without  jurisdiction,  adjudges  the  city 
comptroller  in  contempt  for  refusal  to  deliver  papers  and  files,  the 
supreme  court  will  by  mandamus  compel  the  judge  to  vacate  the 
order.4 

§  1398.    Restricted  Use  in  Federal  Courts.  —  It  has  been  observed 
that  in  the  Federal  courts  mandamus  can  only  be  granted  in  aid  of 
an  appellate  jurisdiction  and  in  cases  where  its  employment  is 
necessary  to  the  exercise  of  powers  already  conferred  by  law.6 
Mandamus  lies  from  the  Supreme  Court  of  the  United  States  to  a 
district  court  to  compel  it  to  reinstate  a  cause  which  it  has  dis- 
missed  for  insufficient  reasons;  as  where  the  dismissal  in  the 
district  court  was  on  the  ground  that  the  pleadings  did  not  state 
the  value  of  land  in  controversy,  it  being  held  that  for  the  admis- 
sion of  evidence  of  value  a  statement  thereof  in  the  pleadings  was 
unnecessary  and  the  party  being  entitled  to  an  appeal  from  the 
judgment  in  case  the  evidence  showed  the  value  sufficient  in 
amount  to  give  the  Supreme  Court  jurisdiction  on  appeal.6    So  the 

1  In  Ex  parte  Hum,  (Ala.)  9  So.  515,  it  was  held  that  the  writ  does  not  lie 
to  compel  a  judge  to  hear  and  determine  a  motion  which  he  has  overruled  on 
the  ground  that  he  has  no  jurisdiction  to  entertain  it.  See  also  State  v.  Judge 
of  Nineteenth  Judicial  Dist.,  39  La.  An.  97;  1  So.  281. 

9  Ex  parte  Dickson,  64  Ala.  188;  Temple  v.  Superior  Court,  70  Cal.  211, 
11  P.  699,  holding  that  mandamus  will  lie,  within  Code  Civil  Proc.  Cal.  §  1210, 
to  compel  a  superior  court  to  entertain  a  charge  of  contempt  of  court  after 
such  court  has  declared  its  own  want  of  jurisdiction. 

«  Palmer  v.  Jackson  Circuit  Judge,  (Mich.)  50  N.  W.  1086. 

*  Schwartz  t>.  Barry,  (Mich.)  51  N.  W.  279. 

•  Supra,  §  1367. 

6  Ex  parte  Bradstreet,  7  Pet.  634;  8.  c.  8  Pet.  588.  When  the  supreme 
court  of  Washington  territory  has  dismissed  the  appeal  because  of  failure  to 
give  notice  to  the  adverse  party  as  required  by  Code  Wash.  T.,  §  2140, 
mandamus  will  lie  to  compel  its  reinstatement.  Ex  parte  Parker,  9  S.  Ct  708; 
131  U.  S.  221.     But  mandamus  will  not  be  granted  by  the  Supreme  Court  of 
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Supreme  Court  may  compel  the  court  of  claims  by  mandamus  to 
hear  and  determine  a  motion  for  a  new  trial.1  It  is  no  objection 
to  the  issuance  of  mandamus  that  the  personnel  of  the  inferior 
court  has  changed  since  an  appeal  was  dismissed,  though  the  writ 
in  such  cases  is  usually  directed  to  the  judges  by  name.2  But  the 
allowance  of  amendments  to  the  record  in  the  district  court  will 
not  be  compelled  by  mandamus  issued  from  the  circuit  court,  the 
writ  for  this  purpose  not  being  necessary  in  aid  of  appellate  juris- 
diction.8 

It  seems  that  the  Supreme  Court  will  not  interfere  by  mandamus 
in  cases  of  disclaimer  of  jurisdiction  by  circuit  courts  over  causes 
removed  from  state  courts.4  Nor  are  the  states  allowed  by  legis- 
lative enactment  or  otherwise  to  determine  the  jurisdiction  of 
Federal  courts.  Accordingly,  where  a  state  legislature  had  by  an 
act  attempted  to  annul  a  decree  of  the  United  States  district 
court  on  the  ground  that  the  Federal  court  had  no  jurisdiction,  it 
was  held  mandamus  would  lie  from  the  United  States  Supreme 
Court  to  compel  the  district  court  to  execute  its  decree.5 

the  United  States  to  review  the  action  of  the  circuit  court  relating  to  a  matter 
which,  but  for  the  fact  that  the  amount  in  controversy  was  not  sufficient  to 
give  jurisdiction  by  appeal  or  writ  of  error,  would  be  thus  reviewable.  Re 
Burdette,  127  U.  S.  771. 

1  Ex  parte  United  States,  16  Wall.  699.  A  party  had  judgment  in  the 
supreme  court  of  the  District  of  Columbia  for  damages  and  costs,  but  nothing 
was  said  of  interest.  On  appeal  the  Supreme  Court  of  the  United  States 
affirmed  the  judgment,  and  its  mandate  directed  "that  such  execution  and 
proceedings  be  had  as,  according  to  right  and  justice  and  the  laws  of  the 
United  States,  ought  to  be  had."  On  motion  of  plaintiff  in  the  court  below, 
judgment  was  entered  up  for  interest  on  the  original  judgment  from  its  date. 
It  was  held  that,  the  interest  not  being  sufficient  in  amount  for  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the  United  States,  mandamus  will  lie  to 
the  supreme  court  of  the  District  to  compel  it  to  vacate  the  judgment  there- 
for.    Ex  parte  Washington  &  G.  R.  Co.,  11  S.  Ct.  673. 

9  Ex  parte  Parker,  9  S.  Ct.  708;  131  U.  S.  221. 

*  Smith  v.  Jackson,  1  Paine,  453. 

4  In  re  Sherman,  124  U.  S.,  364;  8  S.  Ct.  505.  In  this  ease  petitioner 
had  caused  a  suit  to  be  removed  from  a  state  court,  and,  the  ease  having  been 
remanded,  asked  leave  to  file  a  petition  for  mandamus  to  the  circuit  court  to 
set  aside  its  order  remanding  the  case,  on  the  ground  that  the  complaint  on 
which  he  relied  to  show  his  right  to  a  removal  was  not  before  the  court.  It 
was  held  that  the  supreme  court  had  no  power  to  grant  the  mandamus.  And 
upon  a  refusal  by  the  circuit  court  of  the  United  States  to  remand  a  cause 
which  had  been  removed  from  a  state  court  the  United  States  Supreme  Court 
refused  to  issue  a  mandamus  to  compel  the  circuit  court  to  remand.  Ex  parte 
Hoard,  105  U.  S.  578. 

*  United  States  v.  Peters,  5  C ranch,  115.    Where  a  state  statute  only  per- 
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§  1399.  Not  Granted  by  Federal  Courts  for  Removal  of  Causes.  — 
Whether  it  is  within  the  power  of  Congress  to  confer  upon  the 
circuit  courts  of  the  United  States  jurisdiction  to  compel  by  man- 
damus the  removal  of  cases  from  state  to  Federal  courts  is  doubt- 
ful. Such  power  was  not  conferred  either  under  tlie  Judiciary  Act 
of  1789,  or  by  the  Act  of  1866.1  In  cases  of  mandamus  from 
appellate  to  inferior  United  States  courts,  as  in  all  other  cases  of 
mandamus  to  inferior  courts,  the  plea  that  the  decision  was  judicial 
and  therefore  exempt  from  interference  will  not  be  sustained, 
when  there  is  no  semblance  of  legality  for  the  proceeding.  It 
is  also  clear  that  any  authority  claimed  by  a  party  under  such 
irregular  and  totally  inefficient  order  will  be  disregarded  when  set 
up  as  a  defence  to  mandamus  proceedings.  And  where  a  criminal 
action  had  been  improperly  removed  from  a  state  to  a  Federal  court, 
the  United  States  Supreme  Court  awarded  the  writ  to  compel  the 
redelivery  to  the  state  authorities  of  prisoners  who,  under  the 
order  of  removal,  had  been  improperly  delivered  to  a  United  States 
marshal.3 

§  1400.  Interference  of  State  Courts  in  Such  Cases.  —  It  is  well- 
established  doctrine,  after  some  conflict  of  authority  on  the  sub- 
ject, that  after  the  question  of  removal  has  been  fairly  presented 
and  passed  upon  in  a  state  court,  however  erroneous  its  decision, 
it  is  not  subject  to  review  by  mandamus  proceedings  in  a  higher 
state  court.8  Among  the  reasons  assigned  for  not  interfering  in 
such  cases,  one  is  that  if  any  coercion  were  proper  it  should  pro- 
ceed from  the  United  States  rather  than  from  state  courts.4  An- 
nate mandamus  to  issue  where  an  execution  against  a  city  is  returned  unsatis- 
fied the  Federal  court  should  conform  its  practice  to  such  statute.  Laird  v.  De 
Soto,  23  Fed.  Rep.  76.    See  also  United  States  v.  Oswego,  28  Fed.  Rep.  55. 

1  14  U.  S.  at  Large,  306.  Act  Cong.  March  3,  1887,  (24  St.  553)  as  re-en- 
Acted  by  Act  Aug.  13,  1888,  (25  St.  435)  takes  away  also  the  remedy  of  man- 
damus to  compel  the  circuit  court  to  take  jurisdiction  of  a  cause.  Ex  par*e 
Pennsylvania  Co.,  11  S.  Ct.  141;  Id.  143. 

2  Virginia  v.  Rives,  100  U.  S.  313. 

*  Francisco  v.  Manhattan  Ins.  Co.,  86  Cal.,  283;  Shelby  v.  Hoffman,  7 
Ohio  St.,  450;  State  v.  Curler,  4  Nev.  445;  Judges  of  New  York  Common 
Pleas,  2  Denio,  197 ;  People  v.  Judge  of  Jackson  Circuit  Court,  21  Mich.  577 ; 
Compare  Brown  v.  Crippin,  4  Hen.  &  M.  173 ;  State  v.  Judge  of  Thirteenth 
District,  23  La.  An.  29.  It  was  held  in  Campbell  v.  Wallen's  Lessee,  Mart.  & 
Yerger,  266,  that  the  decision  of  the  inferior  court  on  the  question  of  removal 
might  be  re-examined  in  the  appellate  courts  on  appeal,  and  the  cause  sent 
from  the  appellate  to  the  Federal  court. 

4  See  opinion  of  Campbell,  C.  J.,  in  People  v.  Judge  of  Jackson  Circuit 
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other,  and  perhaps  a  better,  reason  is  that  if  granted  in  such 
cases,  it  would  necessarily  lead  to  a  conflict  of  jurisdiction  be- 
tween the  state  and  Federal  courts.1  But  the  real  principle,  and 
one  which  has  become  finally  established,  is  that  decisions  of  in- 
ferior courts  upon  questions  of  removal  are  judicial,  and  where 
such  courts  have  passed  upon  the  question  and  erroneously  re- 
fused a  motion  to  remove  a  case  from  a  state  into  a  Federal  court, 
redress  should  be  sought  by  appeal  or  writ  of  error.2  After  ex- 
hausting the  remedy  by  appeal  or  writ  of  error  to  the  highest 
state  courts  upon  an  application  for  removal,  a  writ  of  error  may 
be  prosecuted  from  the  latter  to  the  Supreme  Court  of  the  United 
States.8  But  mandamus  will  lie  from  a  state  court  to  a  recorder 
of  mortgages  to  compel  obedience  to  a  mandate  of  a  district  court 
of  the  United  States.4 

§  1401.  When  granted  by  Courts  of  only  Appellate  Jurisdiction. — 
Courts  vested  with  appellate  powers  only  are  not  authorized  to 
issue  the  writ  to  compel  ordinary  official  action  on  the  part  of  offi- 
cers of  the  subordinate  courts.  In  such  cases  the  application 
should  be  made  to  the  inferior  court  itself.5    On  a  similar  prin- 

Court,  21  Mich.  577;  citing  with  approval  Gordon  v.  Longest,  16  Pet.  R.  97; 
The  People  v.  The  Judges  of  the  N.  Y.  Common  Pleas,  2  Denio,  197.  Com- 
pare Francisco  v.  Manhattan  Insurance  Co.,  36  Cal.  283. 

1  Francisco  v.  Manhattan  Ins.  Co.,  36  Cal.  283. 

8  Shelby  v.  Hoffman,  7  Ohio  St ,  450;  State  v.  Curler,  4  Nev.  445;  Hough 
v.  Western  Transportation  Co.,  1  Bissell,  425;  In  re  Cromie,  2  Bissell,  160; 
Ladd  v.  Tudor,  3  W.  &  M.  326;  Compare  Spraggins  v.  County  Court  of  Hum- 
phries, Cooke,  160;  People  v.  Judges  of  New  York  Common  Pleas,  2  Denio, 
197.  But  the  acceptance  of  surety  upon  an  order  for  a  removal  being  granted 
is  a  ministerial  and  not  a  judicial  act  when  there  is  no  dispute  concerning  the 
sufficiency  of  the  sureties ;  and  upon  a  refusal  of  a  state  court  without  other 
sufficient  cause  to  accept  sureties  offered  and  to  release  jurisdiction,  mandamus 
will  lie.     State  v.  Court  of  Common  Pleas,  15  Ohio  St.  577. 

8  Hough  v.  The  Western  Trans.  Co.,  1  BiRS.  425;  People  v.  Judges,  etc.,  2 
Denio,  197 ;  Kansas  v.  Martin,  15  Hon.  (N.  H.)  198  ;  Crippen,  4  H.  &  M.  (Va.) 
173;  Spraggins  r.  County  Court,  Cooke,  (Tenn.)  160. 

4  Conrad  v.  Prieur,  5  Rob.  (La.)  49;  Benjamin  v.  Prieur,  8 Rob.  (La)  193; 
Diggs  v.  Prieur,  11  Rob.  (La.)  54 ;  also  to  a  county  treasurer  to  compel  payment 
out  of  county  funds  of  a  judgment  rendered  against  the  county  in  a  Federal 
court  where  it  is  his  plain  duty  to  make  such  payment  under  the  laws  of  the 
state.  Brown  v.  Crego,  32  Iowa,  498.  Under  similar  circumstances  the 
writ  was  granted  by  a  state  court  to  compel  the  levy  of  a  tax  by  town  officers. 
State  v.  Supervisors  of  Beloit,  20  Wis.  79;  State  v.  City  of  Madison,  15  Wis.  SO. 

6  Cowell  p.  Buckelew,  14  Cal.  610;  where  acircuit  court  dismisses  an  action 
of  replevin  for  want  of  jurisdiction  on  account  of  the  amount  involved,  and 
orders  a  return  of  the  property,  and  renders  judgment  for  damages,  the 
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ciple  the  Supreme  Court  will  not  grant  the  writ  to  a  probate  judge, 
when  an  application  for  it  has  not  first  been  made  to  and  refused  by 
a  circuit  or  other  court  of  commensurate  jurisdiction.1  But  when 
a  state  constitution  provided  that  when  any  one  of  certain  courts 
shall  "  render  a  decision  which  any  one  of  the  judges  therein  sit- 
ting shall  deem  contrary  to  any  previous  decision  of  the  Supreme 
Court,"  the  said  court  "  must,  of  its  own  motion  during  the  same 
term,  and  not  afterwards,"  certify  the  cause  to  the  Supreme  Court, 
it  was  held  that  if  it  had  been  the  duty  of  a  court  during  a 
term  to  transfer  a  cause,  and  it  had  failed,  mandamus  would  lie  to 
compel  the  transfer,  after  the  term  expired,  though  the  court  could 
not  then  transfer  the  cause  of  its  own  motion.3  In  several  states, 
however,  the  supreme  courts  have  concurrent  original  jurisdiction 
with  inferior  courts  to  institute,  hear,  and  determine  mandamus 
proceedings.8 

§  1402.  Conflict  of  "Writ  with  Injunction.  —  It  is  a  familiar  prin- 
ciple that  mandamus  does  not  lie  to  compel  a  party  to  violate  an 
injunction;  and  the  principle  is  as  applicable  where  the  writ  is 
sought  in  a  superior  court  as  in  other  cases.  When  an  officer 
had  been  restrained  by  his  own  court  from  executing  a  decree, 
a  higher  tribunal  refused  to  interfere,  an  additional  reason  being 
that  the  writ  of  mandamus  confers  no  authority,  and  only  issues 
to  compel  a  party  to  perform  an  act  which  is  his  plain  duty  with- 
out it.4  It  is  unimportant  that  in  the  application  for  the  manda- 
mus to  an  inferior  court,  it  is  alleged  that  the  defendant  in  the 
injunction  suit  has,  by  his  answer,  fully  denied  all  the  equities 
of  the  injunction  bill,  and  that  he  is  without  remedy  by  appeal 
from  the  decision  of  the  court  refusing  the  dissolution.  In  such 
cases  the  decision  of  the  inferior  court  is  final,  and  beyond  review 

Supreme  Court  cannot  grant  mandamus  to  reverse  such  judgment  and  order; 
the  amount  in  controversy  being  too  small  for  a  writ  of  error.  In  re  Burdett, 
8  S.  Ct.  1394. 

1  Ramaguano  v.  Crook,  7  So.  247;  88  Ala.  450. 

»  State  u.  Phillips,  96  Mo.  570;  10  S.  VV.  182.  See  State  r.  Smith,  (Mo.) 
16  S.  W.  401. 

*  Gen.  Laws  Minn.  1887,  c.  10,  §  8,  providing  that  mandamus  may  be  issued 
by  any  judge  of  the  supreme  court,  or  of  any  of  the  district  courts  of  the  state, 
to  compel  compliance  with  the  act,  vests  the  supreme  court  (concurrently  with 
the  district  court)  with  original  jurisdiction  of  all  proceedings  by  mandamus  for 
such  purpose.     State  v.  Minneapolis  E.  Ry.  Co.,  41  N.  W.  465,  40  Minn.  156. 

4  People  v.  Gilmer,  5  Gilm.  242;  State  v.  Englemann,  86  Mo.  551;  supra, 
§  1370. 
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by  this  method.1  On  the  same  principle  and  for  the  same  reasons, 
mandamus  does  not  lie  to  compel  the  dissolution  of  an  injunction.2 
§  1403.  Compelling  a  Trial.  —  Inferior  courts  will  be  compelled 
to  proceed  with  the  trial  of  causes  in  all  cases  of  unnecessary 
delay,  or  where  its  refusal  to  proceed  amounts  to  a  denial  of  jus- 
tice.8 In  all  such  cases  the  writ  is  used  merely  for  the  purpose 
of  setting  the  court  in  motion,  and  not  to  compel  any  particular 
decision.4  It  is  no  defence  to  a  proceeding  to  set  a  court  in  mo- 
tion in  a  delayed  cause  that  unknown  parties  have  an  interest  in 
the  subject  of  litigation,  and  should  be  made  parties ;  *  or  that  it 
has  granted  an  order  for  the  stay  of  all  proceedings,  the  granting 
of  such  order  having  been  improper  and  not  appealable.6  It  has 
been  held  that  the  granting  of  an  order  for  a  certiorari  without 
proper  cause  warranted  the  granting  of  a  mandamus  to  compel 
the  court  to  proceed.7  But  a  want  of  jurisdiction  is  a  good  de- 
fence to  the  proceeding  in  mandamus ;  and  although  the  inferior 
court  may  have  dismissed  the  cause  for  want  of  jurisdiction,  the 
relator  would  in  such  case  have  his  remedy  by  appeal  from  the 

1  Ex  parte  City  Council  of  Montgomery,  24  Ala.  98. 

9  Detroit,  L.  &  N.  K.  Co.  v.  Circuit  Judge,  (Detroit,  L.  &  N.  R.  Co.  v. 
Newton)  27  N.  W.  876;  61  Mich.  33;  Ex  parte  Alabama  Gold  Life  Insurance 
Company,  50  Ala.  192 ;  nor  will  the  writ  issue  to  set  aside  a  writ  of  prohibi- 
tion. Ex  parte  Ray,  45  Ala.  15;  Ex  parte  Keeling,  50  Ala.  474;  Ex  parte 
Booth,  64  Ala.  312. 

8  State  o.  Judge  of  Commercial  Court,  4  Rob.  (La.) 227;  State  v.  Deballion, 
36  La.  An.  828.  In  re  Turner,  5  Ohio,  542;  Rhodes  v.  Craig,  21  Cal.  419; 
Whaley  v.  King,  (Cal.)  28  P.  579;  Dixon  v.  Field,  10  Ark.  243;  People  v.  De 
La  Guerre,  48  Cal.  225;  Kleiber  v.  McManus,  17  S.  W.  249, 66  Tex.  48.  And 
after  a  cause  had  been  dropped  from  the  trial  docket  mandamus  was  granted 
to  compel  the  trial  court  to  reinstate  it  and  proceed.  Sanders  v.  Nelson  Circuit 
Court,  Hardin,  2d  edition,  19.  A  probate  court  will  be  compelled  by  man- 
damus to  proceed  with  the  probate  of  a  will  which  it  has  unreasonably  delayed 
without  sufficient  cause.    Justice  v.  Jones,  1  Barn.  (K.  B.)  280. 

*  In  re  Turner,  5  Ohio,  542. 

5  State  v.  Judge  of  Commercial  Court,  4  Rob.  (La.)  227. 

6  Rhodes  v.  Craig,  21  Cal.  419 ;  Dunphy  v.  Belden,  57  Cal.  427.  Where  a 
judge  of  the  circuit  court  has  refused  to  hear  and  determine  a  proceeding 
properly  before  him  for  the  disbarment  of  an  attorney,  on  the  ground  that  he 
is  disqualified  by  interest,  mandamus  will  lie  to  compel  him  to  proceed.  Ex 
parte  Alabama  State  Bar  Ass'n,  (Ala.)  8  So.  768. 

T  Dixon  v.  Feild,  10  Ark.  243.  But  in  Louisiana  it  is  held  that  the  writ 
cannot  issue  to  compel  a  justice  to  proceed  with  the  trial  of  a  cause  who  is  will- 
ing to  proceed,  but  thinks  himself  prevented  by  a  writ  of  prohibition  issued 
by  a  higher  court,  which  in  fact  was  without  jurisdiction.  State  v.  Judge  of 
the  Nineteenth  Judicial  District,  39  La.  An.  97,  1  So.  281. 
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order  of  dismissal.1  Nor  does  the  writ  lie  to  compel  the  inferior 
court  to  proceed  to  trial  where  the  proceedings  have  been  enjoined,2 
or  stayed  for  non-payment  of  witness's  and  juror's  fees.8  But  man- 
damus will  issue  to  direct  the  trial  of  a  case  in  which  the  judge 
has  refused  to  go  into  the  merits  of  the  action  on  an  erroneous 
construction  of  some  question  of  practice  preliminary  to  the  whole 
case.4 

Courts  vested  with  only  appellate  jurisdiction  will  not  issue  the 
writ  to  compel  an  inferior  court  to  proceed  with  a  cause  pending 
therein,  since  this  would  be  the  exercise  of  an  original  and  not 
of  an  appellate  jurisdiction,  and  the  granting  of  the  writ  not  neces- 
sary to  the  aid  of  the  court  in  the  exercise  of  its  functions  as  an 
appellate  court.6 

§  1404.    Dismissing  and  reinstating  Causes.  —  Questions  connected 

with  the  dismissal  of  actions,  whatever  the  cause,  appeal  to  a  great 
extent  to  the  discretionary  powers  of  courts,  and  as  a  general  rule, 
the  exercise  of  such  discretion  will  not  be  interfered  with  by  man- 
damus.6 Still  if  a  court  arbitrarily,  and  in  violation  of  a  plain 
statutory  right  of  a  party,  refuses  to  make  a  final  disposition  of  a 
cause,  and  insists  upon  dropping  it  from  the  calendar,  mandamus 
lies  to  compel  it  to  reinstate  the  cause  and  proceed  to  judgment.7 
Thus,  where  a  statute  gave  a  party  an  absolute  right  to  a  dis- 
missal upon  failure  of  the  opposite  party  to  give  security  for  costs, 
it  was  held  that  a  refusal  of  the  court  to  dismiss  in  such  case 
would  warrant  mandamus  before  final  judgment  to  compel  a 
dismissal.8 

1  State  v.  Smith,  19  Wis.  531.  A  mandamus  will  not  issue  to  the  court  of 
appeals  to  try  a  case  on  its  merits,  involving  $500,  when  said  court,  in  the 
legal  exercise  of  its  discretion,  finds  that  the  claim  is  inflated  in  order  to  give 
it  jurisdiction  over  the  facta,  and  that  the  record  contains  no  statement,  no 
bill,  or  assignment  of  errors.  State  v.  Judges  of  the  Court  of  Appeals,  41  La. 
An.  1012;  6  So.  804. 

1  People  v.  Muskegon  Circuit  Judge,  40  Mich.  63. 

»  Rhodes  r.  Spencer,  68  Cal.  199;  8  P.  855. 

*  State  v.  Ellis,  41  La.  An.  41 ;  6  So.  55. 

6  King  v.  Hampton,  3  Hayw.  (Tenn.)  59;  State  v.  Biddle,  36  Ind.  138; 
Coweil  v.  Buckelew,  14  Cal.  640. 

6  Goheen  v.  Meyers,  18  R.  Mon.  423 ;  Ex  parte  Johnson,  25  Ark  614 ;  Davis 
v.  County  Commissioners,  63  Me.  396 ;  see  Burt  r.  Reilly,  (Mich.)  46  N.W.  380. 

7  State  v.  Cape  Girardeau  Court,  72  Mo.  560;  State  v.  Horner,  10  Mo.  A  pp. 
807;  State  v.  Hunter,  (Wash.)  27  P.  1076;  Blacherby  v.  People,  10  111.  (Gilm.) 
266;  Ex  parte  Thornton,  46  Ala.  384.  Contra,  Hempstead  County  o.  Grave, 
44  Ark.  317. 

8  Ex  parte  Cole,  28  Ala.  50;  Ex  parte  Bobbins,  29  Ala.  71. 
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Mandamus  does  not  lie  to  correct  the  error  of  a  territorial  court 
dismissing  a  cause  on  the  ground  that  errors  were  not  properly 
assigned.  Error  or  appeal  affords  the  proper  remedy.1  But  an 
order  of  an  inferior  state  court,  to  which  a  cause  had  been  prop- 
erly transferred  on  change  of  venue,  striking  the  cause  from  its 
docket  and  returning  the  papers  to  a  court  of  common  pleas  and 
its  order  dismissing  the  cause  on  the  papers  being  again  sent  to 
it,  are  coram  non  judice,  and  mandamus  will  issue  to  compel  the 
circuit  court  to  reinstate  the  cause  on  its  docket,  the  remedy  by 
appeal  on  writ  of  error  being  inadequate.2  A  written  stipulation 
between  parties  providing  for  the  dismissal  of  a  cause  does  not 
impose  such  duty  of  ordering  its  dismissal  upon  the  court,  so  as  to 
warrant  mandamus  to  compel  its  dismissal ; 8  nor  does  a  submission 
to  arbitration  of  a  cause  warrant  mandamus  to  compel  the  court 
where  it  is  pending  to  strike  it  from  the  docket.4 

§  1405.  Receiving  and  setting  aside  Verdicts.  —  Where  a  trial 
has  been  had  before  a  jury  and  a  verdict  has  been  agreed  upon, 
reduced  to  writing  in  due  form  and  brought  into  court,  it  is  the 
duty  of  the  court  to  receive  the  verdict  and  enter  judgment 
thereon,  and  for  its  refusal  to  do  so,  mandamus  is  the  appropriate 
remedy,  and  the  only  one  that  affords  adequate  relief.6  The  writ 
will  not  lie  to  change  a  verdict  or  to  alter  the  court's  minutes  of 
a  verdict  so  that  they  may  correspond  with  the  facts.    The  pro- 

1  Ex  parte  Brown,  116  U.  S.  401. 

3  State  v.  CTBryan,  (Mo.)  14  S.  W.  933. 
*  Ex  pane  Rowland,  26  Ala.  133. 

4  Ex  parte  Garlington,  26  Ala.  170. 

6  Munkens  v.  Watson,  9  Kan.  669;  Smith  v.  Moore,  38  Conn.  105;  State 
v.  Judge  Fourth  Dis.  Court,  28  La.  An.  451;  Brooke  v.  Ewers,  Stra.  113; 
Williams  v.  Sanders,  5  Coldw.  (Tenn.)  60;  State  v.  Knight,  46  Mo.  83  ;  State 
v.  Kinkaid,  23  Neb.  641;  37  N.  W.  Rep.  612;  Fairbanks  v.  Amoskeag  Nat. 
Bank,  32  Fed.  Rep.  572  ;  Haight  v.  Turner,  2  Johns.  (N.  Y.)  371;  State  c. 
Williams,  69  Ala.  311;  Ex  parte  Boswick,  1  Cow.  (N.  Y.)  143;  People  v. 
Woodman,  4  N.  Y.  Supp.  554;  Branford  r.  Erant,  1  New  Mex.  579;  Blake 
v.  Boggs,  1  Mo.  116;  Kerr  v.  Rector,  1  Mo.  117.  Setting  aside  in  a  proceeding 
under  Const.  Mich.  Art.  15,  §  15,  which  provides  that,  when  it  is  sought  to 
condemn  lands  in  cities  and  villages  for  public  purposes,  the  jury  shall  deter- 
mine the  necessity  for  the  condemnation  as  well  as  the  amount  of  compensa- 
tion, the  jury  disagreed.  Afterwards  a  new  proceeding  was  had,  and  unknown 
to  the  defeated  party,  one  of  the  same  jurors  was  empanelled,  swearing  that  he 
had  not  formed  or  expressed  an  opinion  as  to  the  necessity  for  the  condemna- 
tion. Held,  that  the  verdict  should  have  been  set  aside,  and  a  new  trial  had, 
and  mandamus  will  issue  to  compel  the  circuit  judge  thereto.  Hester  r.  Judge 
of  Recorder's  Court  of  Detroit,  (Mich.)  48  N.  W.  152. 
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priety  of  the  mode  of  entering  the  verdict  is  peculiarly  a  matter  for 
the  consideration  of  the  inferior  court,  and  the  granting  of  the  writ 
in  such  case  would  be  an  interference  with  the  exercise  of  the 
functions  properly  pertaining  to  such  court.1  Nor  will  a  court  be 
compelled  to  receive  a  verdict  which  is  not  effectual  or  legal,  as 
where  returned  by  a  less  number  than  constitutes  the  jury.2  But 
where  the  jury  upon  finding  for  the  defendant  also  found  that  the 
defendant  should  pay  the  costs  of  suit,  the  writ  was  granted  to 
compel  the  court  to  receive  the  verdict,  the  part  relating  to  costs 
being  considered  as  surplusage.8 

§  1406.  New  Trials  and  Defaults.  — Judges'  discretionary  power 
to  grant  or  refuse  a  new  hearing  will  not  be  interfered  with  by 
mandamus.4     But  since  there  is  no  other  method  of  making  the 

1  King  p.  Howes,  3  Ad.  &  £.  725;  Ring  r.  Justices  of  Suffolk,  5  Nev.  & 
Man.  139. 

1  Bishop  v.  Mugler,  33  Kan.  145;  5  P.  756. 

*.  State  ».  Knight,  46  Mo.  83. 

4  Ex  parte  Gresham,  82  Ala.  359;  State  v.  Monroe,  39  La.  An.  99;  Terri- 
tory v.  Nowlin,  3  Dak.  349;  see  Jenkins  v.  Kalamazoo  Circuit  Judge,  44 
Mich.  99 ;  Sherwood,  0.  J.,  and  Campbell,  J  ,  dissenting.  Detroit  Tug  & 
Wrecking  Co.  v.  Gartner,  (Mich.)  42  N.  W.  968;  75  Mich.  360;  State  v.  Ris- 
ing, 15  Nev.  164;  Ex  parte  Jones,  66  Ala.  202;  State  v.  Douglas  County 
Judges,  19  Neb.  149 ;  Castor  v.  Allegan  Judge,  54  Mich.  318  ;  State  v. 
Rightor,  36  La,  An.  112;  State  v.  Monroe,  39  La.  An.  99  ;  1  So.  Rep.  300; 
Kimbal  v.  Morris,  2  Met  (Mass.)  573;  Ex  parte  Denver  &  Rio  Grande  R.  Co., 
101  U.  S.  711 ;  State  v.  Dis.  Judge,  41  La.  An.  73:  5  So.  Rep.  648;  State  v. 
Ellis,  40  La.  An.  818;  5  So.  Rep.  530;  Bassler  v.  Niesly,  1  Serg.  &  R.  (Pa.) 
431;  Spencer  v.  Lawler,  79  Cal.  215;  21  Pac.  Rep.  742;  State  u,  Judge  of 
Superior  Dis.  Court,  26  La.  An.  116;  Ex  parte  North,  49  Ala.  385;  Bruce 's 
Executrix  v.  Williamson,  50  Ala.  313;  Squier  v.  Gale.  1  Halst.  157.  It  was 
held  the  writ  would  not  lie  to  compel  a  judge  to  enter  judgment  on  a  verdict 
for  #4,000,  rendered  iu  favor  of  the  sheriff,  in  replevin  for  attached  property, 
where  the  amount  of  the  attachments  was  about  $3,517,  and  the  court  had,  in 
the  exercise  of  its  discretion,  required  a  remittitur  of  81,000,  or  that  petitioner 
submit  to  a  new  trial.  The  petitioner  has  an  adequate  remedy  at  law.  State 
v.  Kinkaid,  23  Neb.  641;  37  N.  W.  612.  This  principle  has  not  been  uni- 
formly adhered  to  by  the  New  York  courts.  In  a  well  considered  case  in  the 
early  judicial  history- of  that  state,  a  mandamus  was  granted  to  vacate  an 
order  allowing  a  new  trial  on  the  ground  of  newly  discovered  evidence,  it  ap- 
pearing that  the  party  obtaining  the  order  had  been  guilty  of  gross  negligence 
in  failing  to  obtain  the  evidence  upon  the  former  trial,  and  that  thereby  estab- 
lished rules  of  practice  had  been  violated.  People  v.  Superior  Court  of  New 
York,  5  Wend.  114;  overruled  in  Judges  of  Oneida  Common  Pleas  v.  The 
People,  18  Wend.  79;  People  v.  Superior  Court.  10  Wend.  285.  But  later 
decisions  there  have  settled  the  doctrine  in  accord  with  the  well-nigh  univer- 
sal view  as  previously  stated.  Judges  of  Oneida  Common  Pleas  ».  The  People, 
18  Wend.  79. 
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record  complete  and  available  for  the  purposes  of  an  appeal,  and 
the  matter  being  preliminary  to  the  main  question  to  be  deter- 
mined, the  writ  lies  to  compel  a  judge  to  settle  a  statement  on  a 
motion  for  a  new  trial.1  In  such  case  if  the  judge  before  whom 
the  first  trial  was  had  has  resigned  since  answering  the  alterna- 
tive writ,  relief  should  be  asked  from  his  successor.3 

The  exercise  of  discretionary  control  by  courts  of  general 
common-law  jurisdiction  over  the  setting  aside  of  defaults  and 
the  granting  of  new  trials,  will  not  be  interfered  with  by 
mandamus.8 

§  1407.  Signing  and  entering  Judgments.  —  Mandamus  will  issue 
to  compel  the  entry  and  signing  of  judgment  upon  a  verdict  of  a 
jury  rendered  in  due  form  or  upon  findings  of  fact  by  the  court 
where  nothing  remains  but  entering  and  signing  the  conclusion 
of  law.4  Jurisdiction  to  grant  the  writ  in  such  cases  rests  upon 
two  grounds :  1,  a  refusal  deprives  the  party  against  whom  the 
verdict  is  rendered,  or  the  findings  are  made,  of  his  remedy  by 

1  State  v.  Murphy,  10  Nev.  89 ;  see  Ex  parte  Virginia  Comm'rs,  112  U.  S. 
177;  People  v.  Circuit  Judge  of  Branch  County,  17  Mich.  67;  Frost  r.  Frost, 
45  Tex.  324;  People  v.  Ros borough,  29  Cal.  415.  Compare  People  «.  District 
Court  (Colo.)  24  P.  260. 

*  De  Haas  v.  Newaygo  Circuit  Judge,  46  Mich.  12;  see  Eggleston  v.  Kent 
Circuit  Judge,  50  Mich.  147. 

1  Ex  parte  Roberts,  6  Pet.  216;  Ex  parte  Bacon  &  Lyon,  6  Cow.  392;  Ex 
parte  Benson,  7  Cow.  363;  Ex  parte  Bailey,  2  Cow.  479;  State  v.  Watte,  8  La. 
76 ;  Judges  of  Oueida  Common  Pleas  v.  The  People,  18  Wend.  79 ;  Ex  parte 
Goolsby,  2  Grat.  575. 

4  Brooke  r.  Ewers,  Stra.  113  ;  Lloyd  v.  Brinck,  35  Tex.  1.  Mandamus  to 
compel  the  entry  of  judgment  against  a  defendant  will  be  denied,  where  the 
papers  on  which  the  application  is  based  show  affirmatively  that  service  of 
summons  in  the  action  was  by  publication,  and  they  fail  to  show  that  the 
proofs  necessary  to  authorize  such  judgment  were  taken.  See  State  v.  Hun- 
ter, (Wash.)  30  P.  642,  holding  that  mandamus  to  compel  the  entry  of  judg- 
ment against  a  defendant  will  not  be  granted  when  it  appears  that  at  its  next 
session  the  court  will  probably,  of  its  own  accord,  take  the  desired  action. 
A  delay  of  five  months  in  reudering  judgment  amounts  to  a  denial  of  justice, 
and  mandamus  will  lie  to  compel  an  immediate  decision,  and  an  order  for 
the  arrest  and  imprisonment  of  the  judge  if  he  fails  to  obey.  (Fenner,  J., 
dissenting.)  State  v.  Lazarus,  37  La.  An.  610.  A  justice  of  the  peace  having 
dismissed  a  suit  for  want  of  prosecution,  he  may  be  compelled  by  mandamus 
to  enter  a  judgment  against  the  plaintiff  for  the  taxable  costs  made  by  the 
defendant,  and  to  issue  execution  therefor.  State  v.  Engle,  (Ind.)  26  N.  £. 
1077.  It  lies  to  compel  a  judge  to  sign  a  judgment  rendered  by  his  prede- 
cessor. Life,  etc.  Ins.  Co.  r.  Wilson,  8  Pet.  (U.  S.)  291.  Or  to  sign  de  novo  a 
final  judgment  improperly  signed  by  himself.  State  v.  Orleans  District  Judge, 
35  La.  An.  218. 
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appeal  or  writ  of  error,  or  the  opposite  party  of  the  benefit  to 
which  they  entitle  him ;  2,  the  duty  is  ministerial,  all  discretion- 
ary powers  having  been  exhausted  in  reaching  the  conclusion 
which  the  law  draws  and  the  court  declares.  But  after  a  verdict 
has  been  set  aside  and  the  parties  have  proceeded  to  a  new  trial 
upon  the  merits  and  plaintiff  is  nonsuited,  he  will  be  deemed  to 
have  waived  his  right  to  insist  upon  having  judgment  entered 
upon  the  former  verdict,  and  he  is  no  longer  entitled  to  mandamus 
for  that  purpose.1 

It  is  no  defence  to  the  proceeding  by  mandamus  that  the  de- 
fendant has  appealed  from  the  judgment  where  no  appeal  lies ; 2 
but  the  pendency  of  an  appeal  properly  taken  is  a  good  defence.8 

By  an  extension  of  the  rule  refusing  relief  by  mandamus  where 
sought  to  compel  the  granting  of  a  new  trial,  the  writ  will  not 
issue  to  compel  a  court  to  enter  judgment  upon  one  of  several 
verdicts  found  by  a  jury  when  it  has  already  passed  upon  the 
question,  and  has  refused  to  enter  judgment  thereon.4  In  all 
cases  where  the  writ  is  sought  to  compel  the  entry  of  judgment 
upon  a  verdict,  the  opposite  party  is  entitled  to  notice  of  the  appli- 
cation since  his  rights  are  directly  affected  by  the  proceedings 
and  he  is  entitled  to  an  opportunity  of  being  heard.6 

With  respect  to  the  duty  of  entering  judgments  by  justices  of 
the  peace,  the  rules  applied  to  courts  of  record  are  applicable. 
When  nothing  remains  to  be  done  but  the  formal  act  of  entering 
a  judgment,  justices  are  as  amenable  to  compulsory  process  as 
clerks  of  courts  of  record  in  similar  cases.6    But  a  justice  cannot 

1  Weavel  v.  Lasher,  1  Johns.  Cas.  241. 

*  Laird  v.  Abrahams,  3  Green,  22;  Kirk  i\  Cole,  3  Mc Arthur,  71. 

*  People  v.  Huntoon,  71  111.  536. 

4  Ex  parte  Henry,  24  Ala.  688 ;  State  v.  Watts,  8  La.  76 ;  compare  State 
v.  Adams,  76  Mo.  605. 

*  State  v.  Mills,  27  Wis.  403. 

6  Smith  v.  Moore,  38  Conn.  105,  where  the  return  to  the  alternative  writ 
that  he  had  made  a  true  record  of  the  judgment  was  held  not  conclusive  or 
final.  Nor  is  it  a  good  defence  to  the  writ  that  the  justice  has  entered  a  con- 
ditional order  allowing  the  defendant  to  come  in  and  make  defence  upon  pay- 
ment of  costs  where  it  is  also  shown  that  the  defendant  has  failed  to  comply 
with  such  conditions.  Terhune  v.  Barcalow,  6  Halst.  38.  The  writ  lies  to 
compel  the  entry  of  judgment  of  discontinuance,  the  only  ground  of  refusal 
being  the  non-payment  of  fees  to  which  he  was  not  legally  entitled.  Anderson 
v.  Pennie,  32  Cal.  265.  So  where  a  justice  had  assumed  the  unwarranted 
authority  to  set  aside  the  verdict  of  a  jury  and  award  a  new  trial,  mandamu* 
was  awarded  to  compel  him  to  enter  judgment  according  to  the  verdict. 
Fonnan  p.  Murphy,  Pen.  1024. 
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be  compelled  to  enter  judgment  upon  a  verdict  which  is  null  and 
void.1 

§  1408.  Matters  of  Pleading  and  Practice.  —  As  a  general  rule 
the  decisions  of  inferior  courts  upon  questions  of  pleading  and 
practice  will  not  be  interfered  with  by  mandamus,  the  proper 
remedy  for  errors  therein  being  by  appeal  or  writ  of  error.2  Thus 
the  writ  was  held  not  to  lie  to  compel  the  court  to  receive  the 
particular  pleading  offered  by  the  party  to  the  cause  pending 
therein,  though  the  court  may  have  erred  in  rejecting  such  plea;8 
or  to  permit  a  particular  answer  to  be  filed;4  or  to  allow  new 
parties  not  originally  appearing  to  come  into  a  cause;6  or  to 
obtain  the  substitution  of  an  administrator  and  retrial  of  an 
action  where  a  judgment  of  nonsuit  was  entered  after  the  death 
of  the  plaintiff ; 6  or  to  vacate  an  order  suppressing  a  deposition ; 7 
or  to  refer  a  case  to  a  particular  master  in  chancery,  to  take 
proofs  therein.8  This  principle  applies  where  the  setting  aside  of 
orders,  write,  and  processes,  which  the  inferior  court  has  dis- 
cretionary power  to  grant  or  refuse,  have  been  upon  condition.9 
But  in  a  statutory  proceeding  to  test  the  election  of  an  officer 
where  the  court  refused  to  try  the  case  upon  its  merits,  and 
quashed  the  proceeding  upon  an  erroneous  construction  of  the 
statutory  provisions  as  to  the  proper  notice  to  be  given  in  such 
case,  the  writ  was  held  to  lie  to  compel  it  to  reinstate  the  case, 
and  proceed  to  hearing.10  It  is  otherwise  where  the  question 
determined  by  the  inferior  court  was  purely  matter  of  fact.  Its 
decision  in  such  case  is  so  far  binding  that  it  cannot  be  controlled 
by  mandamus.11 

1  Moore  r.  The  State,  72  Ind.  358. 

a  Bank  of  Columbia  v.  Sweeny,  1  Pet.  567 ;  Casaidy  v.  Young,  (Ky.)  17 ; 
S.  W.  485;  Ex  parte  Davenport,  6  Pet.  661;  Ex  parte  Poultney,  12  Pet.  472; 
People  v.  Ulster  Common  Pleas,  18  Wend.  628;  compare  People  0.  Superior 
Court,  18  Wend.  675 ;  Ex  parte  Lawrence,  34  Ala.  446. 

•  Anon.  2  Halst.  160. 

4  State  0.  Thayer,  10  Mo.  App.  540. 

•  People  r.  Sexton,  87Cal.  532. 

-  Elliott  v.  Patterson,  (Cal.)  8  P.  403,  where  it  was  held  that  such  judg- 
ment not  being  void  on  its  face,  the  administrator  should  procure  the  judgment 
to  be  set  aside  before  making  the  application  for  mandamus. 

T  Ex  parte  Elston,  25  Ala.  72. 

•  People  v.  Williams,  55  111.  178. 

9  Gilbert  v.  Judge  of  Niagara  Co  ,  3  Cow.  59. 
10  Castello  v.  St.  Louis  Circuit  Court,  28  Mo.  250. 
u  Queen  v.  Justices  of  Kesteven,  3  Ad.  &  £.  (n.  s.)  810. 
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§  1409.  Continuances  and  Changes  of  Venue. — The  granting  and 
refusing  of  applications  for  change  of  venue  1  and  granting  con- 
tinuances or  staying  proceedings  2  are  for  the  most  part  matters 
within  the  discretion  of  inferior  courts  and  not  subject  to  control 
by  mandamus.  But  where  by  statute  the  right  to  a  change  of 
venue  is  given  a  party  upon  compliance  with  certain  conditions, 
or  upon  a  showing  in  the  prescribed  manner  of  certain  facts,  and 
the  duty  to  allow  the  change  is  thereupon  made  imperative,  the 
court  no  longer  has  a  discretion  to  refuse,  and  mandamus  lies  to 
enforce  obedience  to  the  statute.8 

The  rule  that  the  writ  will  not  be  granted  where  to  do  so  would 
be  without  useful  results  sometimes  is  present  along  with  other 
reasons,  or  alone  in  these  as  in  all  other  cases.  Where  a  court 
has  on  challenge  to  the  array  discharged  a  jury  and  continued 
the  cause,  mandamus  to  compel  it  to  set  aside  the  continuance 
and  proceed  with  the  trial  was  refused,  since  the  same  challenge 
might  be  again  interposed  to  another  jury  and  again  sustained.4 

§  1410.    Mandamus  to  control  granting  and  vacating  Mandamus 

Injunction,  etc. — After  some  differences  of  opinion  between  courts 
it  has  now  become  a  well-established  principle,  that  the  granting 
and  dissolving  injunctions  is  purely  a  matter  of  judicial  discretion, 
which  having  been  once  exercised,  mandamus  does  not  lie  to 
compel  any  modification  or  alteration  of  the  decision  of  the 
inferior  court.5    Nor  will  mandamus  lie  to  compel  one  judge  to 

1  State*.  Washburne,  22  Wis.  99;  Ex  parte  Banks,  28  Ala.  28;  People  v. 
Sexton,  24  Cal.  78;  People  v.  McRoberts,  100  111.  458;  Coit  v.  Elliot,  28  Ark. 
294;  State  v.  Cotton,  (Neb.)  50  X.  W.  688. 

9  Louisiana  v.  Judge  of  Parish  Court,  15  La.  521;  People  v.  Superior 
Court  of  New  York,  19  Wend.  701 ;  Territory  v.  Ortiz,  1  New  Mexico,  5. 

*  State  v.  Clayton,  84  Mo.  A  pp.  563,  application  of  rule  of  text  to  justice 
of  the  peace;  Graham  v.  People,  111  III.  283;  to  clerk  of  court,  State  v. 
Shaw,  (Ohio)  1  N.  £.  753.  Principle  applied  to  refusal  of  court  to  grant  a 
change  of  venue  in  a  criminal  case  where  the  legislature  has  passed  a  special 
act  directing  a  change,  and  the  court's  refusal  being  based  on  the  ground  of 
the  unconstitutionality  of  the  act.  Smith  v.  Judge  of  Twelfth  District,  17 
Cal.  547. 

4  Corporation  v.  Paulding,  4  Martin,  (n.  8.)  189. 

s  Ez  parte  Conway,  4  Ark.  302  ;  Ex  parte  Pile,  9  Ark.  366  ;  Ex  parte  Hays, 
26  Ark.  510;  Ex  parte  City  Council  of  Montgomery,  24  Ala.  98;  Ex  parte 
Schwab,  98  U.  S.  240;  State  0.  Parish  Judge  of  St.  Bernard,  31  La.  An.  794; 
State  v.  King,  41  La.  An.  951 ;  6  So.  721 ;  State  v.  Judge  of  Sixth  District 
Court,  32  La.  An.  549;  State  v.  Monroe,  39  La.  An.  99;  1  So.  800;  Id.  803. 
Where  a  judge  has  issued  an  injunction  against  a  gas  company  to  prevent  its 
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grant  an  injunction  which  will  conflict  with  an  injunction  granted 
by  another  who  has  first  assumed  jurisdiction.1  But  if  a  statute 
provides  that,  where  a  circuit  judge  refuses  to  award  an  injunc- 
tion, a  copy  of  the  proceedings  may  be  presented  to  a  judge  of 
the  court  of  appeals,  who  may  award  the  injunction,  a  circuit 
judge  having  denied  a  petition  for  an  injunction,  and  the  appoint- 
ment of  a  receiver,  and  a  judge  of  the  court  of  appeals  having 
granted  the  same,  the  circuit  judge  has  no  right  to  refuse  to 
enforce  his  order ;  and  the  fact  that  the  petition  was  a  second 
and  supplemental  one  is  immaterial,  and  mandamus  will  lie  to 
compel  him  to  carry  out  the  order  of  the  appellate  judge.2  Man- 
damus does  not,  however,  lie  to  compel  an  inferior  court  to  grant 
a  writ  of  mandamus  which  it  has  refused,  as  it  would,  in  effect, 
be  a  substitution  of  the  judgment  of  one  court  for  that  of  another.3 
The  principle  has  been  extended  to  the  granting  of  other  writs 
and  the  institution  of  special  and  ex  parte  proceedings  generally  ; 
and  mandamus  will  not  issue  to  compel  a  lower  court  to  grant 
a  writ  of  habeas  corpus  which  it  has  refused,4  or  to  issue  a  search 
warrant  upon  complaint  of  a  private  citizen  ;§or  a  commitment 


shutting  off  the  gas  from  petitioner's  works  in  accordance  with  an  order  of  the 
supreme  court,  mandamus  will  not  lie  to  compel  him  to  extend  it  to  the  sheriff 
to  prevent  him  from  levying  an  execution  on  defendant's  property,  and  shut- 
ting off  the  gas  ;  and  it  makes  no  difference  that  the  court  below  at  first  in- 
cluded the  sheriff  in  the  injunction,  but  afterwards  dissolved  it  as  to  him. 
Whiteman  t>.  Fayette  Fuel  Gas  Co.,  141  Pa.  St.  597;  21  A.  773.  A  different 
view  to  the  principle  of  the  text  was  taken  in  tbe  early  California  cases,  where 
it  was  held  that  mandamus  would  lie  to  compel  an  inferior  court  to  issue  an 
attachment  for  violation  of  an  injunction;  the  reason  assigned  being  the  in* 
adequacy  of  the  remedy  by  appeal  in  such  case.  Merced  Mining  Co.  v. 
Fremont,  7  Cal.  131 ;  Ortman  v.  Dixon,  9  CaL  23 ;  Fremont  t>.  Merced  Mining 
Co.,  9  Cal.  18.  See  also  State  v.  Lazarus..  36  La.  An.  578. 
1  State  v.  Orleans  Civil  Judge,  37  La.  An.  400. 

*  Wilder  v.  Kelley,  (Va.)  13  S.  E  488. 

*  Ex  parte  De  Groot,  6  Wall.  497.  It  has  been  held  that  a  circuit  court 
may  enjoin  enforcement  of  a  mandate  of  the  court  of  appeals  which  has  been 
obtained  by  fraud  or  surprise,  or  in  violation  of  an  agreement.  Bank  of  Ken- 
tucky v.  Hancock's  Adm'r,  6  Dana,  (Ky.)  285. 

*  Willard  v.  Superior  Court,  (CaL)  22  P.  1120;  82  Cal.  456;  Ex  parte 
Shandies,  66  Ala.  134;  Ex  parte  Jones,  (Ala  )  10  So.  429;  Wright  v.  Johnson, 
5  Ark.  687. 

*  Mitchell  o.  Boardman,  79  Me.  469;  People  v.  Russell,  46  Barb.  27.  So 
it  was  refused  where  sought  to  compel  obedience  to  a  writ  of  habeas  corpu* 
issued  by  a  lower  court.  Ex  parte  Davenport,  6  Pet.  661 ;  Ex  parte  Poultney, 
12  Pet.  472. 
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for  contempt,1  or  a  warrant  for  the  arrest  of  a  party  charged 
with  a  crime  which  the  court  has  refused  upon  the  ground  of 
insufficiency  of  the  evidence.8  So  the  discretion  of  inferior  courts 
in  the  matter  of  accepting8  and  discharging  bail 4  and  upon  the 
advisability  of  instituting  proceedings  against  officers  for  mal- 
feasance will  not  be  interfered  with  by  mandamus.6  And  for 
the  reason  that  every  court  must  judge  for  itself  whether  a  con- 
tempt has  been  committed  against  its  process,  mandamus  will 
not  lie  to  compel  an  inferior  court  to  punish  a  witness  for 
contempt.6 

§  1411.  Admitting  Xhridanoe  and  giving  Instructions.  —  It  is  clear 
upon  all  the  reasons  that  mandamus  should  never  issue  to  compel 
the  reception  of  particular  evidence  offered  in  a  cause,7  or  to  re- 
verse the  ruling  of  an  inferior  court  as  to  the  admissibility  of 
evidence  offered  upon  the  trial  of  a  cause.8  It  is  equally  appar- 
ent that  the  writ  cannot  be  properly  granted  to  correct  errors 
committed  in  giving  instructions  upon  the  evidence.9 

1  Atchison,  Topeka,  etc.,  R.  Co.  v.  Jennison,  60  Mich.  232. 

*  United  States  v.  Lawrence,  S  Dall.  42;  compare  Barnett  v.  Warren  Cir- 
cuit Court,  Hardin,  2d  edition,  180. 

8  Ex  parte  Taylor,  14  How.  3. 
4  Ex  parte  8mali,  25  Ala.  74. 

*  Ex  parte  Johnson,  8  Cow.  371. 

4  People  t>.  New  York  Common  Pleas,  18  Wend.  534 ;  Ex  parte  Lawrence, 
34  Ala.  436. 

7  Ex  parte  Smith,  69  Ala.  528;  King  v.  Justices  of  Cambridgeshire,  1  Dow. 
ARy.  325;  King  v.  Inhabitants  of  Frieston,  5  Barn.  &  Ad.  507;  King  v. 
Yorkshire,  lb.  667.  The  admission  or  rejection  of  evidence  on  a  trial  are 
matters  purely  of  judicial  discretion  only  reviewable  on  appeal  or  writ  of  error; 
therefore  mandamus  does  not  lie  to  compel  such  courts  to  receive  certain 
evidence  in  cases  pending  therein.  King  v.  Justices  of  Cambridgeshire, 
1  Dow.  &  Ry.  325.  While  an  inferior  court  will  not  be  controlled  in  its 
decision,  nor  directed  to  render  any  particular  decision  npon  evidence  offered 
in  a  habeas  corpus  proceeding,  yet  mandamus  will  be  granted  to  compel  it  to 
hear  the  evidence  offered  and  consider  it.  Ex  parte  Mahone,  30  Ala.  40. 
Where  testimony  sought  by  interrogatories  upon  bill  of  discovery  is  irrelevant, 
mandamus  does  not  lie  to  require  the  court  to  compel  answers.  Ex  parte 
Grantland,  20  Ala  60. 

•  Scott  v.  Superior  Court,  75  Cal.  114;  16  P.  547. 

•  Ex  parte  Crane,  5  Pet.  100.  But  in  Michigan,  where  the  remedy  by 
mandamus  is  much  more  freely  employed  than  in  any  other  state  except  Ala- 
bama, the  writ  was  granted  where  it  appeared  that  the  court  below  had  refused 
an  instruction  offered  daring  the  progress  of  the  trial  to  the  effect  that  there 
was  no  evidence  npon  a  certain  point  to  compel  the  judge  to  embody  in  a  bill 
of  exceptions  all  the  evidence  bearing  npon  the  particular  proposition.  Crane 
v.  Judge  of  Wayne  Circuit  Court,  24  Mich.  518. 

VOL.  II.  —  ZO 
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§  1412.  Settling,  signing,  and  sealing  Bills  of  Exceptions.  —  The 
earliest  exercise  of  jurisdiction  to  compel  the  signing  of  bills  of 
exception  by  judges  of  inferior  courts,  was  by  the  English  court 
of  chancery,  to  which  the  jurisdiction  was  at  first  confined.1 
Power  to  compel  the  signing  and  sealing  of  bills  of  exceptions  by 
inferior  courts  is  now  freely  exercised  by  courts  of  law  of  last 
resort  in  aid  of  their  appellate  jurisdiction,  even  in  states  where 
a  separate  chancery  system  is  still  maintained.  Special  authority 
is  sometimes  found  in  statutes  and  constitutions  vesting  appellate 
courts  with  general  superintendence  over  all  inferior  courts ;  but 
without  such  statutes  the  jurisdiction  to  compel  the  signing  and 
sealing  of  bills  of  exception  is  a  natural  incident  to  the  exercise 
of  the  principal  function  of  courts  of  last  resort, — namely,  review- 
ing and  correcting  errors  on  appeal  and  writ  of  error.2    And  the 

1  For  a  clear  statement  of  the  history  of  the  jurisdiction,  see  Sikes  p.  Ran- 
som, 6  Johns.  279,  where  the  application  was  made  under  the  old  system  of 
separate  chancery  jurisdiction  in  New  York  to  compel  the  judges  of  an  inferior 
court  to  annul  a  bill  of  exceptions  according  to  the  facts.  Although  jurisdic- 
tion in  this  class  of  cases  was  sustained,  the  writ  was  denied.  Under  the 
English  practice  to  which  the  jurisdiction  asserted  in  the  last  case  cited  was 
analogous,  the  process  employed  was  not  mandamus  in  name;  yet  it  was  the 
same  in  substance  and  effect.  In  Lawlor  v.  Murray,  1  Sch.  &  L.  75,  Lord 
Kedesdale  calls  it  a  mandatory  writ,  a  sort  of  prerogative  writ,  and  says  the 
judges  to  whom  it  is  directed  must  obey  the  writ  by  sealing  the  exceptions  or 
make  a  special  return  to  the  King  in  chancery.  But  in  modern  chancery 
practice,  bills  of  exception  are  unknown ;  and  therefore  the  writ  will  not  be 
granted  to  compel  the  signing  of  a  bill  in  a  chancery  suit.  The  writ  was 
refused  where  sought  to  compel  a  chancellor  to  inscribe  in  an  order  book  upon 
an  application  of  one  of  the  parties  an  order  made  in  a  cause.  Ex  parte  Story, 
12  Pet.  339.  In  the  Rioters  Case,  (1  Vern.  175)  a  precedent  was  produced 
where  in  a  like  case  such  a  mandatory  writ  had  issued  out  of  chancery,  to  the 
judge  of  the  sheriff's  court  in  London.  But  though  no  issuance  appears  of 
such  a  writ  issuing  out  of  the  R.  B.,  when  an  inferior  court  refused  to  seal  a 
bill  of  exceptions,  there  is  no  case  denying  to  that  court  the  power  to  award 
the  writ.  It  is,  in  effect,  a  writ  of  mandamus,  and  it  is  so  termed  in  the 
books. 

•  People  v.  Hawes,  30  111.  App.  94;  affirmed,  21  N.  E.  777, 129  111.  123. 
Sikes  v.  Ransom,  6  Johns.  Rep.  279 ;  State  r.  Drew,  32  La.  An.  1043;  People 
v.  Van  Buren  Circuit  Judge,  41  Mich.  725;  Trinity  &  S.  Ry.  Co.  v.  Lane,  79 
Tex.  643;  16  S.  W.  18;  State  v.  Elmore,  6  Cold.  528;  Newman  v.  Justices  of 
Scott  Co.,  1  HeiskelL  787;  Gartner  p.  Cohen,  51  N.  J.  L.  125;  16  Atl.  Rep. 
684 ;  see  Levy  v.  Yolo  Co.  Superior  Court,  66  Cal.  292 ;  Leach  v.  Pierce, 
(Cal.)  29  P.  238;  Mansfield  v.  Fassett,  63  N.  H.  573;  Fleming  v.  Conim'rs, 
31  W.  Va.  608;  Ex  parte  Powers,  4  La.  An.  105;  Ex  parte  Henderson,  6  Fla. 
279;  Anderson  v.  Brown,  6  Fla.  299;  compare  Gruner  v.  Moore!  6  Colo  526. 
Mandamus  will  issue  to  compel  a  referee  to  settle  a  statement  on  motion  for  a 
new  trial  in  an  action  tried  by  him.     Careaga  v.  Fernald,  66  Cal.  351. 
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judge  who  heard  a  case,  being  the  only  one  entitled  to  sign  a  bill 
of  exceptions  therein,  he  can  be  compelled  to  do  so  by  mandamus 
even  though  his  term  of  office  has  expired  before  the  bill  was 
presented  to  him.1 

The  power  to  determine  the  correctness  of  a  bill  of  exceptions 
rests  exclusively  with  the  court  or  judge  to  whom  it  is  presented 
for  approval  and  signature,  and  before  whom  the  trial  was  held, 
and  the  exercise  of  that  power  will  not  be  interfered  with  by  man- 
damus. The  writ  lies  in  such  cases  to  compel  and  not  to  correct 
or  prescribe  action.2  The  mere  act  of  signing  and  approving  a 
bill  of  exceptions  is  ministerial  in  its  nature  ;  but  the  duty  of  de- 
termining what  it  shall  contain  is  judicial.  It  is  therefore  suf- 
ficient reasou  for  not  granting  the  writ  peremptory  to  compel  the 
signing  of  a  bill  of  exceptions,  for  the  respondent  to  show  that 
the  bill  as  presented  is  not  a  correct  transcript  of  the  proceedings,8 

1  State  v.  Barnes,  16  Neb.  87. 

8  People  o.  Anthony,  25  111.  App.  532;  People  v.  Jameson,  40  111.  96;  People  o. 
Williams,  01  111.  87;  Creager  v.  Meeker,  22  Ohio  St.  207;  State  v.  Eighth  Dist. 
Judge.  35  La.  An.  248;  State  v.  Noggle,  13  Wis.  380;  State  v.  Babcock,  51 
Vt.  570;  Benedict  v.  Howell,  39  N.  J.  L.  221 ;  Shepard  v.  Peyton,  12  Kan.  616. 
Compare  Taylor  v.  Gillette,  52  Conn.  216.  Where  a  dispute  exists  as  to  what  the 
bill  should  contain,  it  is  the  exclusive  duty  of  the  judge  to  decide  the  dispute 
according  to  his  own  knowledge  and  remembrance  of  what  occurred  at  the  trial. 
Jamison  v.  Reid,  2  G.  Green,  394;  Cummings  v.  Armstrong,  34  W.  Va.  1 ;  US. 
E.  742. 

8  People  v.  Pearson,  3  Scam.  270;  People  r.  Judges  of  Westchester,  Col.  &C. 
Cas.  135;  8.  c.  2  Johns.  Cas.  118;  State  v.  Todd,  4  Ohio,  351.  The  peremptory 
writ  will  be  denied  where  sought  to  compel  a  referee,  to  whom  a  cause  has  been 
referred  for  hearing,  to  settle  a  case  and  bill  of  exceptions,  unless  it  be  made 
evident  to  the  court  to  which  the  application  for  the  writ  is  made  that  the 
bill  when  so  settled  will  be  in  accordance  with  the  facts  of  the  case.  People  v. 
Baker,  35  Barb.  105.  But  where  a  party  to  a  cause  sought,  by  an  alternative 
mandamus,  to  compel  the  judge  to  sign  a  certain  bill  of  exceptions  which  had 
been  tendered,  the  judge  gave  insufficient  reasons  for  not  signing  the  bill,  but 
admitted  that  he  had  not  read  it,  it  was  held  that  the  peremptory  writ  should 
issue  to  compel  the  signing  of  the  bill  tendered.  (Mcllvaine,  C.  J.  &  O'Key, 
J.,  dissenting,  on  the  ground  that  the  judge  should  be  ordered  to  sign  a  true 
bill,  but  not  necessarily  the  bill  tendered,  without  examination.)  Statu  r. 
Hawes,  43  Ohio  St  16.  The  supreme  court  will  not  compel  by  mandamus  the 
signing  by  a  trial  judge  of  a  particular  bill  of  exceptions  presented  to  him  by 
counsel  to  be  signed,  without  additions  or  alterations,  where  the  affidavits  of 
the  judge  and  counsel  are  conflicting  as  to  the  correctness  of  such  bill  on  many 
material  matters.  In  re  Vanvaver,  (Vannabry  v.  Staton)  88  Tenn.  334,  12  S. 
W.  786.  When  a  bill  of  exceptions  is  presented  to  the  judge  of  a  trial  court  he 
must,  under  the  Missouri  statutes,  allow  it,  or  certify  upon  it  his  reason  for 
refusing  to  do  so.    If  he  refuse  to  act  in  the  matter,  mandamus  is  the  proper 
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or  that  a  bill  originally  settled  by  him,  was  settled  truly  accord- 
ing to  the  facts  of  the  case  as  he  remembers  them.1  And  since 
it  is  the  duty  of  a  party  desiring  a  bill  of  exceptions  to  use  due 
diligence  in  preparing  and  presenting  the  same  to  the  court  or 
judge  trying  the  case,  for  signature,  it  is  a  good  defence  to  a  pro- 
ceeding by  mandamus  that  there  has  been  such  lapse  of  time  since 
the  trial  that  respondent  has  forgotten  the  facts  involved  in  the 
case,  and  is  unable  to  determine  whether  the  statements  in  the 
bill  are  true  or  not.2  But  where  the  court  below  has  refused  to 
take  action  on  the  bill  of  exceptions,  either  to  sign  or  approve  or 
to  reject  the  same,  and  the  matters  therein  contained  are  material 
to  the  determination  of  the  rights  of  a  party,  he  is  entitled  to  the 
writ  of  mandamus  to  compel  such  court  to  sign  the  bill  if  correct, 
or  if  the  alleged  ground  of  the  refusal  be  that  the  bill  is  incorrect, 
to  have  the  same  corrected  and  signed.8 

remedy.  State  v.  Field,  37  Mo.  App.  83.  Mandamus  does  not  lie  to  enforce 
a  disputed  stipulation  to  settle  a  case,  even  though  money  has  been  paid  there- 
under. Leavitt  v.  Detroit  Superior  Judge,  52  Mioh.  595.  But  by  mandamus 
from  the  appellate  court,  the  lower  court  can  be  compelled  to  certify  the 
evidence  in  a  case  in  which  it  declines  to  do  so  on  the  ground  that  the  evidence 
is  conflicting  and  contradictory.    Morgan  v.  Fleming,  24  W.  Va.  186. 

1  State  v.  Noggle,  13  Wis.  380 ;  People  v.  Jameson,  40  111.  96.  The  writ 
should  in  no  case  direct  a  judge  to  sign  a  bill  absolutely  as  presented,  but  only 
to  sign  it  after  it  has  been  correctly  settled.     People  v.  Lee,  14  Cal.  510. 

9  Engel  v.  Speer,  36  Geo.  258;  State  v.  St.  Louis  Court  of  Criminal  Correc- 
tion, 41  Mo.  598;  Midberry  ».  Collins,  9  Johns.  Hep.  346;  State  r.  Dyer,  99  Ind. 
426.  See  also  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lockhart,  (Tex.  App.)  18  S.  W. 
649.  Where  the  period  within  which  the  bill  should  be  presented  as  fixed  by 
statute  has  expired,  the  court  is  not  bound  nor  can  he  be  compelled  to  sign  a  bill 
of  exceptions,  although  both  parties  stipulate  to  waive  the  statutory  objection, 
since  the  object  of  such  statute  is  as  much  for  the  benefit  of  the  court  as  the 
convenience  and  protection  of  litigants.  Engel  v.  Speer,  36  Geo.  258;  Haines 
v.  Com.  99  Pa.  St.  410 ;  Stonesifer  v.  Armstrong,  86  Cal.  594 ;  25  P.  50.  To  same 
effect  Coffey  t».  Grand  Council,  87  Cal.  870;  25  P.  547;  Brown  v.  Prewett, 
(Cal.)  29  P.  951.  And  where  the  bill  was  not  presented  at  the  trial  nor  during 
the  term,  but  in  vacation  to  the  judges  individually,  it  was  held  mandamus 
would  not  lie.  Midberry  v.  Collins,  9  Johns.  Rep.  345.  Where,  however,  a 
bill  of  exceptions  was  presented  to  one  of  the  attorneys  for  defendant  in  error 
within  the  time  fixed  by  statute,  and  such  attorney  retained  it  for  a  long  time, 
much  beyond  the  time  authorized  by  statute,  and  the  delay  in  presenting  the 
bill  to  the  judge  for  his  signature  was  caused  thereby,  the  failure  to  present 
the  bill  for  the  judge's  signature  in  time  cannot  be  assigned  as  a  reason  for 
quashing  it.  Meyer  v.  Fagan,  (Neb.)  51  N.  W.  753.  As  to  when  time  for 
allowing  begins  to  run.  see  Rayl  v.  Brevoort,  (Mich.)  51  N.  W.  693. 

»  State  t>.  Hall,  3  Cold.  255 ;  Swartz  v.  Nash,  45  Kan.  341 ;  25  P.  873.     As  to 

requisites  of  the  return  to  such  a  writ,  Bee  Etheridge  i>.  Hall,  7  Port  47,  —  hold- 
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§  1413.  Same  subject  oonttaued. —  Since  an  unqualified  refusal 
to  do  the  act  required  is  a  condition  precedent  to  granting  relief 
by  mandamus,  a  mere  temporary  refusal  or  delay  or  postponement 
by  a  judge,  does  not  justify  interference  by  mandamus.1  A  judge 
cannot  be  compelled  by  mandamus  to  sign  a  bill  of  exceptions  ia 
a  case  which  was  tried  before  his  predecessor  in  office,  since  he  i& 
not  expected  to  possess  personal  or  official  knowledge  of  the  facts 
and  proceedings.2  And  on  the  principle  that  useless  acts  will  not 
be  commanded  to  be  done,  the  writ  was  refused  on  behalf  of  a 
party  who  had  delayed  his  application  until,  according  to  the  rules 
of  the  court,  it  was  too  late  to  avail  himself  of  the  bill  if  signed.8 

The  remedy  by  mandamus  has  been  applied  to  inferior  tribu- 
nals which,  though  not  properly  courts  of  record,  yet  so  far  par* 
take  of  a  judicial  nature,  as  to  make  the  preparation  of  bills  of 
exception  to  be  used  upon  appeal  or  other  method  of  review  of 
their  proceedings  convenient  and  proper.4  But  as  a  general  rule 
bills  of  exception  pertain' only  to  courts  of  record;  therefore  man- 
damus does  not  lie  to  compel  a  justice  of  the  peace  to  sign  and 
seal  a  bill  of  exceptions  in  a  cause  tried  by  him  in  the  absence  of 
a  statute  on  the  subject.6 

ing  also  that  it  is  no  defence  for  refusal  that  judge  may  be  indicted.  If  the 
bill  as  presented  does  not  fairly  present  the  facts,  the  court  and  judge  may  be 
directed  in  the  writ  to  settle  a  bill  and  to  sign  it  when  corrected.  Page  v. 
Clopton*  30  Grat.  415.  And  if  the  judge  refuses  absolutely  to  take  cognizance 
of  the  alternative  writ  a  peremptory  writ  will  issue  at  once.  People  v.  Pear* 
sou,  3  Seam.  270. 

1  Irving  v.  Askew,  20  L.  T.  R  (n.  s.)  584. 

9  Fellows  v.  Tait,  14  Wis.  156.  See  also  Visher  v.  Smith.  91  Cal.  260;  28 
P.  94.  Same  rule  applied  where  the  judge  had  resigned  after  answer  filed* 
De  Haas  v.  Newaygo  Circuit  Judge,  46  Mich.  12.  Also  when  the  cause  had 
been  tried  by  agreement  of  counsel  before  a  private  person.  State  v.  Larra- 
bee,  3  Wis.  783. 

•  Clark  v.  Crane,  57  Cal.  625.  The  writ  will  not  be  granted  to  compel  a 
judge  to  produce  a  bill  of  exceptions  and  file  it  with  the  clerk,  and  make  an 
order  nunc  pro  tunc  showing  that  it  was  filed  in  due  time  when,  it  is  shown 
that  the  bill  is  not  in  his  possession.  State  v.  Redd,  68  Mo.  106.  Nor  will 
the  writ  be  granted  when  it  is  apparent  that  it  will  result  in  no  benefit  to  a 
party.  Pitts  v.  Hall,  60  Geo.  389.  Nor  after  the  whole  matter  involved  has 
been  adjudicated  by  the  appellate  court  upon  a  bill  of  exceptions  signed  and 
certified  as  correct,  will  mandamus  lie  to  compel  the  signing  of  a  second  bill. 
Harris  v.  State  of  Georgia,  2  Geo.  290;  People  v.  Wayne  Circuit  Judge,  32 
Mich.  259. 

4  See  State  v.  Sheldon,  2  Kan.  322. 

•  Ohio  9.  Wood,  22  Ohio  St.  537. 
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When  the  writ  is  sought  to  compel  amendments  to  be  made  to 
a  bill  of  exceptions  it  is  the  usual  course  to  refer  the  bill  back  to 
the  inferior  court,  in  order  that  it  may  be  there  revised.1 

§  1414.  Entertaining  and  dismissing  Appeals  from  Subordinate 
Courts.  —  Mandamus  is  the  principal  remedy  to  compel  an  inferior 
court  of  record  to  entertain  and  determine  appeals  from  justices 
of  the  peace.2  In  such  cases  appellate  courts  will  not  interfere 
except  in  aid  of  their  appellate  jurisdiction.8  But  since  a  deter- 
mination of  the  sufficiency  of  sureties  on  bonds  involves  the  exer- 
cise of  judicial  discretion  the  writ  does  not  lie  to  revise  a  judgment 
of  an  inferior  court  dismissing  an  appeal  for  want  of  a  sufficient 
appeal  bond  ;4  and  orders  dismissing  for  want  of  jurisdiction  are 
governed  by  the  same  rule,  and  the  writ  does  not  generally  lie  to 
compel  the  appellate  court  to  take  cognizance  of  such  appeal, 
though  there  is  no  other  mode  of  reviewing  such  order.6  The 
proper  remedy  for  erroneous  dismissals  of  appeals  is  a  writ  of 
error.6    But  where  a  state  constitution  'gave  the  supreme  court 

1  Delavan  v.  Board  man,  5  Wend.  132.  In  practice  the  bill  of  exceptions 
which  it  is  sought  to  have  signed  is  not  embodied  in  the  petition  for  mandamus, 
and  its  absence  furnishes  no  ground  for  a  motion  to  quash.  People  p.  Judges 
of  Westchester,  4  Cow.  73.  But  the  writ  should  be  accompanied  by  the  bill 
which  was  intended  for  signature.  Creager  v.  Meeker,  22  Ohio  St.  207; 
People  v.  Dickson,  46  Cal.  53. 

a  Ex  parte  Henderson,  6  Fla.  279 ;  Floral  Springs  Water  Co.  v.  Rives,  14 
Nev.  431;  Ex  parte  Parker,  120  U.  S.  737;  7  S.  Ct.  767;  Jones  r.  Allen,  1 
Greene,  holding  the  proper  remedy  of  the  aggrieved  party  in  such  case  to  be 
by  certiorari  or  writ  of  review. 

*  State  v.  Third  District  Court,  10  La.  An.  185;  State  v.  Judge  of  Fourth 
District  Court,  17  La.  An.  282;  Same  v.  Same,  19  La.  An.  4. 

*  Ewing  v.  Cohen,  63  Tex.  482;  Ex  parte  Perry,  102  U.  S  183;  State  r. 
New  Orleans  Appeals  Judges,  37  La.  An.  111.  People  v.  Judge  of  Wayne  Co. 
Court,  1  Mich.  359.  Goheen  0.  Meyers,  18  B.  Mon.  423;  People  v.  Weston,  28 
Cal.  639 ;  People  v.  Judges  of  Dutchess  Common  Pleas,  20  Wend.  658;  State  v. 
Wright,  4  Nev.  119. 

6  People  p.Gamett,  130  111.  340;  23  N.  £.  331.  Ex  parte  Newman,  14  Wall. 
152;  State  ».  Wright,  4  Nev.  119;  People  v.  Weston,  28  Cal.  639;  People  r. 
Judges  of  Dutchess  Common  Pleas,  20  Wend.  658.  Where  the  court  of  ap- 
peals determines  that  an  appeal  from  the  circuit  court  is  not  supported  by 
such  a  final  judgment  as  is  essential  to  warrant  a  review  of  the  other  questions 
in  the  record,  a  writ  of  mandamus  will  not  be  issued  by  the  supreme  court  to 
compel  such  review,  although  the  case  is  within  the  appellate  court's  jurisdic- 
tion. State  v.  Smith,  (Mo.  Sup.)  16  S.  W.  1052.  Contra,  State  v.  Webb,  34 
Kan.  710,  9  P.  770. 

e  Sinnick8on  v.  Corwine,  2  Dutch.  311;  Wells  v.  Stockhouse,  2  Har.  (N.J.) 
355;  Commonwealth  v.  Judges  of  the  Common  Pleas,  3  Binn.  273.  Compare 
Freas  v.  Jones,  1  Har.  (N.  J.)  358;  Adams  v.  Mathis,  3  Har.  (N.  J.)  310; 
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"  superintending  control  over  the  courts  of  appeal  by  mandamu*, 
prohibition,  and  certiorari"  it  was  held  mandamus  would  lie  to  the 
latter  to  reinstate  and  hear  au  appeal  wrongfully  dismissed.1 

§  1415.  Alteration  of  Record  and  Files.  —  Judges  of  courts,  hav- 
ing charge  of  their  own  files  and  records,  are  the  best  judges  of 
the  correctness  of  the  same,  and  mandamus  will  not  lie  to  compel 
amendments,  changes,  and  alterations  therein,  where  nothing  ap- 
pears of  record  or  on  file  by  which  their  correspondence  with  the 
facts  may  be  impeached.3  This  rule  applies  where  alterations  by 
justices  of  the  peace  in  their  docket  entries  are  sought  to  be 
directed  as  in  cases  of  courts  of  record.8 

Under  the  rule  that  a  relator  must  show  a  specific  legal  right 
which  will  be  prejudiced  by  the  non-performance  of  a  duty,  the 
writ  will  not  go  to  compel  a  judge  of  a  subordinate  court  to  strike 
from  a  decree  certain  words  inserted  therein  after  signing  it  for  the 
purpose  of  correcting  a  supposed  clerical  error,  when  it  is  not  shown 
that  the  party  was  in  any  way  injured  by  the  alteration.4 

§  1416.  Removal  and  Suspension  of  Attorneys. — The  question  of 
how  far  superior  courts  of  final  resort  may  interfere  by  mandamus 
with  orders  of  inferior  courts  for  the  removal  and  suspension 
of  attorneys  practising  before  them  is  of  frequent  recurrence. 
The  jurisdiction  of  the  King's  Bench,  by  mandamus,  to  restore  an 

Tea  Eyck  v.  Farlee,  1  Har.  (N.  J.)  348.  Compare  Detroit  &  B.  P.  R.  Co.  v. 
Wayne  Circuit  Judge,  27  Mich.  304. 

1  State  v.  Kansas  City  Court  of  Appeals,  97  Mo.  331 ;  10  S.  W.  855.  See 
State  v.  Judges  Court  of  Appeals,  42  La.  An.  1080 ;  8  So.  277 ;  Levy  v.  Yolo 
County  Superior  Court,  66  Cal.  292,  —  holding  that  where  the  superior  court 
erroneously  dismisses  an  appeal  to  it  on  the  ground  that  the  undertaking  is 
insufficient,  the  appellant's  remedy  is  not  by  mandamus  but  by  certiorari, 

9  Dixon  i7.  Judge  of  Second  Judicial  Circuit,  4  Mo.  286 ;  King  v.  Justices 
of  Suffolk,  5  Nev.  &  Man.  139.  Ex  parte  Morgan,  114  U.  S.  174.  Compare 
Hendee  o.  Cleaveland,  54  Vt.  142:  Frederick  v.  Mecosta  County  Circuit  Judge, 
62  Mich.  529 ;  State  v.  Whittel,  61  Wis.  351.  In  a  Georgia  case  it  appeared 
that  the  judge  had,  after  signing  the  bill  as  originally  presented  and  filing 
it  in  the  clerk's  office,  voluntarily  made  material  changes  and  alterations 
in  the  bill.  It  was  held  that  mandamus  would  not  lie  to  compel  him  to  re- 
store it  to  its  original  condition.  The  court  considered  that  as  the  author- 
ity of  the  judge  over  the  bill  had  entirely  ceased,  the  subsequent  changes  and 
alterations  made  by  him  were  made  merely  in  his  individual  capacity  and  not 
officially  as  judge,  and  the  writ  should  not  be  granted  against  him  as  a  private 
citizen.    State  of  Georgia  v.  Powers,  14  Geo.  388. 

*  State  v.  Edwards,  51  N.  J.  L.  479;  17  A.  973;  Chesebro  v.  Babcock,  22 
A.  145,  59  Conn.  213. 

*  State  i7.  Larrabee,  3  Chand.  179. 
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attorney  to  his  office  was  frequently  exercised.  In  this  country 
the  extent  of  the  power  of  control  of  the  matter  by  superior  courts 
is  not  clearly  defined  or  settled  upon  authority.  With  a  view  to 
harmonizing  conflicting  decisions,  statutes  have  been  enacted  on 
the  subject  in  several  states.  At  common  law  it  seems  to  be  the 
settled  doctrine  that  the  power  to  remove  attorneys  from  office 
rests  exclusively  with  the  court  before  which  the  offence  was  com- 
mitted, or  the  cause  of  removal  occurred,  and  in  the  absence  of  a 
statute  on  the  subject  an  order  for  the  removal  of  an  attorney  is  a 
judicial  act,  to  be  performed  in  the  exercise  of  a  judicial  discre- 
tion.1 At  any  rate  the  most  liberal  view  of  the  power  of  higher 
courts  to  interfere  and  control  in  this  class  of  cases  does  not  con- 
cede, the  right  or  propriety  of  interference  except  when  excess  of 
jurisdiction,  or  abuse  of  discretion  are  plainly  shown.3  But  when 
the  court  in  the  removal  of  an  attorney  has  exceeded  its  jurisdic- 
tion, there  is  no  more  reason  for  refusing  the  relief  than  in  any 
other  case  of  excess.  Thus  when  the  court  had  disbarred  an  at- 
torney for  a  contempt  committed  by  him  before  another  court, 
mandamus  to  restore  him  was  granted,  the  court  saying  that  no 
amount  of  legal  discretion  could  supply  a  defect  of  jurisdiction.' 
But  under  a  statute  giving  a  court  jurisdiction  to  punish  an  at- 
torney for  acts  committed  in  its  presence,  it  may  proceed  without 
notice  to  the  attorney,  the  necessity  for  notice  and  the  sufficiency 
of  the  proceedings  without  it  being  matters  of  judicial  determina- 
tion, and  not  subject  to  control  by  mandamus.4  To  entitle  the  re- 
lator to  the  writ  in  these  cases  an  actual  removal  must  be  shown ; 
and  a  mere  threat  to  disbar  an  attorney,  or  a  refusal  to  listen  to 
him  in  a  single  case  without  action  on  the  part  of  the  court  will 
furnish  no  ground  for  relief  by  mandamus.5 

1  Ex  parte  Secorobe,  19  How.  9.  To  same  effect,  In  re  Green %  12  S.  Ct. 
11.  U.  S.  Rev.  St  §  688,  only  confers  power  to  issue  writs  of  mandamus 
warranted  by  the  principles  and  usages  of  law  "  to  any  courts  appointed,  or 
persons  holding  office,  under  the  authority  of  the  United  States."  . 

3  Ex  parte  Burr,  9  Wheat.  529 ;  Walls  v.  Palmer,  64  Ind.  493. 

*  Ex  parte  Bradley,  7  Wall.  364;  People  ts  Justices  of  Delaware  Common 
Pleas.  1  Johns.  Cas.  181 ;  Ex  parte  Robinson,  19  Wall.  505;  State  of  Florida  v. 
Kirke,  12  Fla.  278.  See  also  People  u.  Turner,  1  CaL  143;  State  v.  Finley, 
(Fla.)  11  So.  500. 

4  Ex  parte  Secombe,  19  How.  9. 

6  People  v.  Dowling,  55  Barb.  197.  When  the  act  complained  of  is  merely 
suspension  and  not  removal  there  is  much  less  inclination  to  interfere;  espe- 
cially if,  at  the  time  of  the  application  for  the  writ,  the  term  of  suspension 
from  practice  has  nearly  expired.    Ex  parte  Burr,  9  Wheat  529. 
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111  England  the  position,  of  a  proctor  or  doctor  of  commons  is 
not  an  office  entitling  the  holder  to  restoration  by  mandamus,  upon 
his  removal  therefrom ;  it  is  rattier  in  the  nature  of  an  employ- 
ment from  which  he  is  subject  to  be  disbarred  at  the  discretion  of 
a  court  before  which  he  has  been  permitted  to  practise.1 

§  1417.  AdmJMion  to  Practice. — Mandamus  does  not  lie  to 
compel  an  inferior  court  to  admit  a  party  to  the  office  and  privi- 
lege of  an  attorney  and  counsellor  at  law.  The  question  of  the 
6tnesa  and  qualifications  of  applicants  is  purely  judicial.2  The 
rule  is  different  in  Florida,  owing  to  a  provision  in  the  Practice  Act 
of  that  state,  giving  a  remedy  by  mandamus  in  such  cases.8 

§  1418.  Enforcing  Judgments  and  Decrees.  —  Mandamus  is  the 
appropriate  remedy  to  compel  an  inferior  court  to  enforce  a  judg- 
ment when  it  refuses  to  do  so.4  The  usual  method  of  enforcing 
judgments  being  by  execution,  the  writ  lies  to  compel  an  inferior 
court  of  record,5  or  a  justice  of  the  peace,  to  issue  an  execution 
upon  a  judgment  regularly  rendered.6  Where  a  district  court  re- 
fuses after  an  ineffectual  appeal  from  its  judgment  to  issue  an 
execution  thereon,  mandamus  lies  to  compel  it  to  do  so.7    But  it 

1  Leigh's  Case,  3  Mod.  Rep.  382. 

9  Commonwealth  v.  The  Judges,  1  S.  &  R.  187.  Commonwealth  v.  The 
District  Court,  5  W.  &  S.  272.  The  same  rule  prevails  in  England.  King  v. 
Benchers  of  Grays  Inn,  Doug.  353.  But  in  Alabama  the  writ  was  granted  to 
compel  a  court  to  appoint  an  attorney  to  defend  a  person  who  was  rum  compos 
against  whom  a  suit  had  been  brought.   Ex  parte  Northington,  37  Ala.  496. 

*  State  v.  Baker,  (Fla.)  6  So.  445. 

*  State  r.  Beloit,  20  Wis.  79;  see  U.  S.  v.  Addison;  Harriman  v.  Waldo 
County,  53  Me.;  see  Ex  parte  French,  100  U.  S.  1;  State  v.  Dis.  Crt  (N.  J.) 
13  Atl.  Rep.  43;  Gartner  v.  Cohen,  51  N.  J.  L.  125;  16  Atl.  Rep.  684;  see 
Mansfield  p.  Fassett,  63  N.  H.  573;  Levy  v.  Yolo  Co.  Superior  Court,  66  Cal. 
2D2.  The  supreme  court  may  enforce  its  decision  on  an  appeal  from  a  judg- 
ment of  the  lower  court  by  mandamus  to  the  clerk  and  sheriff  of  the  court. 
(Watson,  C.  J.,  dissenting.)  State  ».  Jacobs,  11  Or.  314.  The  writ  lies  in 
such  case,  although  the  court  has  granted  a  new  trial,  which  it  has  no  power  to 
grant.     State  v.  Adams,  12  Mo.  App.  436. 

6  State  v.  Hoboken  Dis.  Court,  49  N.  J  L.  539 ;  State  v.  Bern  in  g,  8  Mo. 
App.  600.  But  not  if  the  proceedings  in  the  case  were  irregular.  Meochain 
v.  Austin,  5  Day,  (Conn.)  233.  See  State  v.  Edwards,  11  Mo.  App.  152;  State 
v.  Kinkaid,  23  Neb.  641;  37  N.  W.  612;  Territory  v.  Oritz,  1  N.  M.  5. 

«  Hamilton  0.  Tutt,  65  Cal..  57;  Laird  p.  Abrahams,  3  Green,  22;  Terhune 
v.  Barcalow,  6  Halst.  38.  A  justice  cannot  be  compelled  by  mandamus  to  issue 
execution  on  a  judgment  rendered  in  an  action  before  it  stood  regularly  for 
trial,  after  such  judgment  has  been  vacated  and  a  new  trial  granted.  Barons 
*  Anderson,  37  Kan.  399;  15  P.  226. 

7  State  v.  District  Court,  (N.  J.)  13  A.  43. 
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seoms  that  an  order  of  an  inferior  court,  setting  aside  an  execution 
will  not  be  annulled  by  mandamus.1 

The  writ  lies  to  compel  an  inferior  court  to  proceed  with  the 
execution  of  a  decree  where  it  has  accepted  insufficient  security 
upon  an  appeal  bond  and  granted  a  supersedeas?    But  mandamus 
will  not  lie  to  compel  the  issue  of  an  execution,  on  the  ground 
that  an  appeal  has  not  been  properly  perfected,  where  the  appeal 
from   the  judgment  has  been  allowed,  and  the  appeal-bond  ap- 
proved by  order  of  the  trial   court,  as   the  jurisdiction  of  the 
supreme  court  has  thereby  attached,  and  a  defect  in  the  appeal 
can  be  reached  by  a  motion  to  strike  from  the  docket  and  files* 
Nor  where,  under  an  interlocutory  decree  entered  by  consent,  a 
referee  is  appointed  to  sell  land,  the  sale  is  confirmed  and  a  deed 
executed,  will  a  writ  of  mandate  issue  directing  the  judge  of  the 
superior  court  to  fix  the  amount  of  a  bond  staying  the  execution 
of  a  writ  of  assistance  in  the  purchaser's  behalf.4     Nor  will  the 
writ  lie  to  compel  the  clerk  of  a  court  to  issue  an  execution,  unless 
such  duty  is  purely  ministerial  and  independent  of  any  direction 
or  order  of  the  court  from  which  such  execution  should  issue  if  at 
all.6 

Owing  to  the  want  of  jurisdiction  in  mandamus  otherwise  than 
in  aid  of  their  appellate  jurisdiction  in  United  States  courts,  it  is 
there  held  that  where  nothing  appears  in  the  record  disclosing  a 
prima  facie  case  of  mistake,  misconduct,  or  omission  of  duty  on  the 
part  of  the  inferior  court,  mandamus  will  not  lie  to  compel  such 
court  to  issue  an  execution  which  it  has  refused,  although  the 
record  discloses  that  the  refusal  was  upon  "  mature  deliberation.'' 6 

§  1419.  Probating  Wills,  granting  Administration,  etc.  —  The  dis- 
cretionary powers  of  probate  courts  touching  matters  within  their 
jurisdiction  fall  within  the  rule,  and  will  not  ordinarily  be  inter- 
fered with,  by  the  writ  of  mandamus ; 7  nor  will  the  discretionary 

1  Vandeever  v.  Conover,  1  Har.  (N.  J.)  271. 

*  Stafford  v.  Union  Bank  of  Louisiana,  17  How.  275. 

*  People  v.  Adams,  (Colo.)  22  P.  826;  13  Colo.  560. 

*  Rovegno  t>.  Hunt,  (Cal.)  23  P.  524;  83  Cal.  445. 

*  Compton  v.  Airial,  9  La.  An.  496.  See  also  Pickell  v.  Owen,  66  Iowa, 
48o,  holding  that  the  proper  remedy  is  legal. 

*  Postmaster-General  v.  Trigg,  11  Pet.  178. 

7  People  v.  Judge  of  Probate,  16  Mich.  204;  Barksdale  v.  Cobb,  16  Geo. 
13;  State  v.  Mitchell,  2  Brev.  (2d  edition)  571;  King  v.  Be ttes worth,  7  Mod. 
Rep.  219.    Refused  to  compel  the  granting  of  letters  of  administration  to  a 
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power  of  a  probate  court  to  postpone  the  hearing  of  a  probate  of 
a  will  be  thus  interfered  with.1  The  same  rule  was  held  to  govern 
where  it  was  sought  to  compel  by  mandamus  a  probate  judge 
to  extend  the  statutory  period  allowed  creditors  for  proving 
their  claims  against  the  estates  of  decedents,  it  being  regarded 
as  a  question  properly  resting  in  the  discretion  of  the  probate 
judge.2 

Whether  the  existence  of  litigation  in  another  forum  concerning 
the  subject-matter  in  dispute  will  bar  relief  by  mandamus,  de- 
pends upon  the  scope  and  object  of  the  issue  made  or  joined  in 
such  litigation,  and  whether  it  began  before  or  subsequent  to  the 
application  for  the  writ.  Where  it  was  shown  that  a  contest  was 
already  pending  as  to  the  validity  of  a  will  of  a  deceased,  man- 
damus to  compel  the  granting  of  an  administration  on  his  estate 
was  refused.8  But  the  fact  that  litigation  was  commenced  subse- 
quent to  the  application  for  the  writ  is  immaterial,  and  manda- 
mus was  granted  to  compel  the  probate  of  a  will  notwithstanding 
the  subsequent  commencement  of  a  contest  over  the  will.4 

§  1420.  Appointment  and  Control  of  Referees,  Clerks,  and  other 
Officers  of  Court.  —  Courts  exercise  a  discretion  in  selecting  and 
controlling  such  officers  as  by  statute  or  long-established  cus- 
tom they  are  authorized  to  appoint.  Mandamus  will  not  be 
granted  where  the  object  sought  is  to  control  the  action  of  an  in- 
ferior court  in  the  selection  and  management  of  referees  and 
receivers.  Thus  it  was  held  that  the  writ  would  not  lie  to  com- 
pel a  court  to  vacate  an  order  setting  aside  a  report  of  referees, 
although  it  was  apparent  that  the  inferior  court  had  erred  in  set- 
ting aside  the  report.6    On  the  same  principle,  where  the  actual 

particular  person  after  the  court  had  heard  his  application  and  appointed  an- 
other person.     State  v.  Mitchell,  2  Brev.  (2d  edition)  571. 

1  People  v.  Knickerbocker,  114  111.  539;  8.  c.  55  Am.  Rep.  879. 

1  People  v.  Judge  of  Probate,  16  Mich.  204. 

•  Steward  v.  Eddy,  7  Mod.  Rep.  143.  Application  of  the  rule  above  stated 
to  refusal  of  probate  court  to  grant  letters  of  administration  pendente  lite. 
Barksdale  v.  Cobb,  16  Geo.  13.  Compare  People  v.  Knickerbocker,  114  111. 
539;  s.  c.  55  Am.  Rep.  879. 

4  King  v.  Bettesworth,  7  Mod.  Rep.  219. 

•  People  v.  Judges  of  Oneida  Common  Pleas,  21  Wend.  20;  overruling 
People  v.  Niagara  Common  Pleas,  12  Wend.  246;  Ex  parte  Bassett,  2  Cow. 
458.  So  an  action  of  a  justice  in  rejecting  a  report  of  referees,  though  errone- 
ous and  based  upon  insufficient  reasons,  is  not  subject  to  reversal  by  review  by 
mandamus,  unless  there  has  been  a  refusal  or  delay  in  entering  a  judgment 
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parties  in  interest  to  a  matter  in  controversy  have  acquiesced  in 
the  existing  state  of  affaire,  mandamus  will  not  issue  upon  the 
application  of  one  showing  no  interest ;  as  when  the  writ  was 
sought  to  compel  the  court  to  grant  a  rule  against  certain  of 
its  officers.1  And  where  judges  of  inferior  courts  have  power 
to  approve  or  reject  appointments  of  deputies  or  assistants  made 
by  officers  of  courts,  their  exercise  of  it  will  not  be  controlled.* 
So  where  courts  are  vested  with  authority  to  make  nominations 
to  certain  offices  and  positions  of  trust  and  emolument,  after  a 
nomination  or  appointment  is  made  mandamus  from  superior 
courts  does  not  lie  to  set  aside  the  selection  made  in  the  exer- 
cise of  the  authority.8 

§  1421.  Allowance  of  Costa.  —  The  general  subject  of  costs  is 
a  matter  necessarily  vested  largely  in  the  discretion  of  the  court 
wherein  the  trial  occurs,  and  superior  courts  are  reluctant  to  in* 
terfere  with  the  exercise  of  this  discretion,  uniformly  refusing 
mandamus  when  sought  for  this  purpose.4  This  principle  is  not 
confined  to  courts  of  record,  but  applies  to  subordinate  tribunals 
of  a  guojtt-judicial  nature  as  well.  The  refusal  of  such  a  tribu- 
nal, upon  a  proper  application  to  allow  costs  in  a  matter  pending 
before  it,  will  not  be  disturbed.5  But  an  inferior  court  will  be 
compelled  by  mandamus  to   make   an  order  for  costs   in  ac~ 

according  to  his  view  of  the  case.  Petition  of  Far  well,  2  N.  H.  122.  A 
mandamus  does  not  lie  against  a  district  judge  to  direct  him  to  annul  an  ap- 
pointment of  a  provisional  syndic  in  insolvency  proceedings  and  to  cancel  the 
letters  issued  to  the  provisional  syndic,  when  for  reasons  assigned  the  judge 
has  declined  to  do  so.     State  v.  Ellis,  40  La.  An.  818;  5  So.  530. 

1  Ex  parte  Fleming,  2  Wal.  759. 

9  Day  t>.  Justices  of  Fleming  Co.  Court,  3  B.  Mon.  198;  Applegate  v. 
Applegate,  4  Met.  Ky.  236.  See  also  State  v.  District  Judge,  (La.)  5  So.  648; 
41  La.  An.  403;  People  v.  Wendell,  10  N.  Y.  S.  587. 

•  Frisbie  v.  Justices  of  Wythe  Co.,  2  Va.  Cas.  92 ;  Day  v.  Justices  of  Flem- 
ing Co.  Court,  3  B.  Mon.  198;  Applegate  v.  Applegate,  4  Met  Ky.  236.  Jus- 
tices of  the  peace  constituting  the  county  court  were  vested  by  statute  with 
power  to  recommend  or  name  to  the  governor  a  number  of  persons  from  whom 
he  might  appoint  a  sheriff.  It  was  held  that  mandamus  would  not  lie  to  compel 
them  to  name  a  particular  person.  Frisbie  v.  Justices  of  Wythe  Co.,  2  Va. 
Cas.  92. 

4  Ex  parte  Nelson,  1  Cow.  417;  People  v.  State  of  New  York  Common 
Pleas,  19  Wend.  113;  Jansen  v.  Davison,  2  Johns.  Cas-  72-;  Peralta  v.  Adams, 
2  Cal.  594 ;  Ex  parte  Many,  14  How.  24 ;  State  v.  Judge  of  Kenosha  Circuit 
Court,  3  Wis.  809. 

*  Chase  v.  Blackstone  Canal  Co.,  10  Pick  244;  Morse,  Petitioner,  IS  Pick. 
443. 
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cordauce  with  a  decision  of  an  appellate  tribunal  previously 
rendered.1 

§  1422.  Approval  of  Bonds.  — -  As  to  whether  the  duty  of  ap- 
proving official  bonds,  when  such  duty  is  imposed  upon  courts  by 
statute,  is  a  ministerial  or  a  judicial  duty,  the  authorities  are 
somewhat  conflicting,  but  the  sounder  doctrine,  as  well  as  the 
weight  of  authority,  is  to  the  effect  that  such  duty  is  of  a  judicial 
character  calling  for  the  exercise  of  discretion;8  though  in  Mis- 
souri it  seems  to  be  the  settled  doctrine  that  the  approval  or  re- 
jection of  such  bonds,  although  coupled  with  a  certain  degree  of 
discretion,  is  in  the  main  and  essentially  a  ministerial  act,  and  as 
such  subject  to  control  by  mandamus.8  But  even  in  that  state  it 
is  considered  the  more  correct  practice  in  such  cases  not  to 
peremptorily  command  the  inferior  court  in  the  first  instance  to 
approve  the  bond  offered,  but  to  frame  an  alternative  writ  com- 
manding the  court  to  take  action  upon  the  application,  and  hear 
evidence  upon  the  application,  as  to  the  sufficiency  of  the  sure- 
ties, and  to  approve  them  if  sufficient.4  The  writ  lies  to  compel 
an  inferior  court  of  appellate  jurisdiction  over  appeals  from  jus- 
tices of  the  peace  to  accept  a  new  appeal  bond  tendered  in  lieu 
of  one  held  to  be  insufficient,  where  the  duty  to  accept  it  is  imposed 
by  statute  ;5  also  to  compel  action  on  an  appeal  bond  offered,  and 

1  Jared  v.  Hill,  1  Blackf.  155.  Compare  Ex  parte  Many,  14  How.  24, 
where  the  amount  of  costs  was  left  blank  in  the  record  of  a  judgment  and 
the  case  was  affirmed  on  error  and  sent  back  to  the  court  below,  and  it  was 
held  that  the  writ  would  not  lie  after  a  refusal  to  allow  costs  to  compel  the 
allowance. 

3  Ex  parte  Harris,  52  Ala.  87;  overruling  Ex  parte  Candee,  48  Ala.  386; 
State  v.  Kly,  43  Ala.  568;  Ex  parte  Thompson,  52  Ala.  98;  Ex  parte  Candee, 
48  Ala.  386;  Caye  v.  Ross,  2  Duv.  (Ky.)  243;  People  v.  Stout,  11  Abb. 
(N.  Y.)  Pr.  17;  People  v.  Judges  of  Washington,  1  Cai.  (N.  Y.)  511;  People 
v.  Pearson,  3  111.  (2  Scam.)  180;  State  v.  Hall,  8  Coldw.  (Tenn.)  255;  Porter 
v.  Harris,  4  Call,  (Va.)  485. 

*  State  v.  Lafayette  Co.  Court,  41  Mo.  221;  s.  o.  tb.  545;  State  v.  County 
Court  of  Texas  Co.,  44  Mo.  230;  Beck  v.  Jackson,  48  Mo.  117.  In  the  last 
oase  it  was  held  that  mandamus  would  lie  to  compel  a  court  to  approve  the 
bond  of  its  own  clerk.  See  also  State  v.  Wear,  37  Mo.  App.  825. 

4  State  v.  Howard  Co.  Court,  41  Mo.  247.  Mandamus  does  not  lie  to  compel 
a  court  to  accept  and  approve  an  official  bond  after  the  time  fixed  by  law  for 
giving  such  bond  has  expired.  Lowe  v.  Phelps,  14  Bush,  642.  Nor  after  the 
court  has  already  passed  upon  and  adjudicated  the  question  of  the  sufficiency 
of  a  bond.  State  v.  Bowen,  6  Ala.  511 ;  Thompson  v.  The  Justices,  3  Humph- 
(Tenn.)  233. 

'  Garrabrant  v.  MoCloud,  3  Green,  402. 
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the  granting  of  a  supersedeas  in  the  cause  if  the  bond  shall  be 
found  sufficient.1  But  in  such  cases  the  party  applying  for  man- 
damus will  be  required  to  show  a  clear  right  to  an  appeal.8 

§  1423.  Holding  Terms  of  Court.  —  The  writ  lies  to  compel  the 
holding  of  a  term  of  court  at  the  time  required  by  law  where  a 
refusal  to  hold  it  would  result  in  great  injury  to  parties  litigant 
or  to  the  public,  there  being  in  such  case  no  other  adequate  or 
specific  remedy.8 

§  1424.  Duties  pertaining  to  Insolvency  Proceedings.  —  To  the 
extent  of  mere  ministerial  duties  connected  with  proceedings  under 
insolvency  and  bankrupt  laws,  such  as  administering  oaths,  al- 
lowing the  presentation  of  demands  and  the  like,  mandamus  is  a 
proper  remedy  to  enforce  performance.4  But  when  the  act  in- 
volves the  exercise  of  judgment,  as  in  passing  upon  the  sufficiency 
of  the  showing  made  to  entitle  a  party  to  the  benefit  of  such 
laws  mandamus  will  not  issue  to  direct  in  what  way  the  decision 
shall  be  made.  The  case  is  not  altered  by  the  fact  that  the  court 
to  which  the  application  for  the  writ  is  addressed  differs  in  opin- 
ion from  the  lower  tribunal  concerning  the  sufficiency  of  the  facts 
disclosed.6  Inferior  courts  will  not  be  compelled  by  mandamus 
to  hear  the  application  of  an  insolvent  debtor  for  discharge  after 
such  court  has  decided  that  the  applicant  was  not  entitled  to  such 
hearing.6 

§  1425.  Granting  Licenses.  —  County  courts  are  often  vested 
with  power  to  issue  licenses  for  various  purposes,  such  as  for 
keeping  saloons  and  places  of  entertainment.  Where  such  courts 
are  given  discretionary  power  to  grant  or  refuse  licenses  for  such 
purposes,  their  decisions  will  not  be  set  aside  or  disturbed  by 
mandamus.7     Whether  such  duty  be  ministerial  or  judicial  de- 

1  State  v.  Lewis,  71  Mo.  170.  See  also  Green  v.  Hebbard,  (Cal.)  30  P.  103. 

1  Ex  parte  Cutting,  94  U.  S.  14. 

8  Ex  parte  Trapnall,  6  Ark.  9;  County  of  Calaveras  v.  Brockway,  30  Cal. 
325. 

4  Mandamus  lies  to  compel  a  justice  of  the  peace  to  administer  the  oath  to 
an  insolvent  debtor  seeking  his  discharge  under  an  insolvent  law  when  such 
duty  is  imposed  without  qualification  by  statute;  and  it  is  no  defence  in  such 
case  that  the  justice  was  of  the  opinion  that  the  debtor  had  concealed  certain 
property  which  it  was  his  duty  to  have  disclosed.  Harrison  v.  £mmerson,  2 
Leigh,  764. 

*  Respublica  v.  Clarkson,  1  Yeates,  (2d  edition)  46. 
8  Thomas  v  His  Creditors,  1  Har.  (N.  J.)  272. 

*  Ex  parte  Yeager,  11  Grat.  655;  Sights  v.  Yarnalls,  12  Grat  292;  Ex 
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pends  greatly  upon  the  wording  of  the  statute  imposing  it.  But 
such  courts  will  be  allowed  reasonable  discretionary  power  to 
grant  or  refuse,  unless  a  contrary  intent  of  the  legislature  clearly 
appears ; ]  and  when  the  writ  is  sought  to  coerce  a  tribunal  of  a 
9ua**-judicial  capacity,  a  clear  right  to  have  the  act  performed  by 
it  must  be  shown ;  as  where  it  was  sought  to  compel  granting  of 
right  to  maintain  a  ferry  to  which  the  relator  does  not  show  him- 
self unequivocally  entitled.2 

§  1426.  Auditing  and  paying  Claims.  —  When  the  duty  of 
ordering  the  payment  of  a  claim  against  a  county  is  the  duty 
imposed  upon  a  judicial  or  guaaz-judicial  tribunal,  after  the 
validity  of  the  claim  has  been  passed  upon  and  affirmed  by  the 
proper  authorities,  mandamus  lies  to  compel  a  warrant  to  be 
drawn,  if  no  element  of  discretion  remains  to  be  exercised  in 
performing  the  duty.8  But  often,  in  fact  generally,  the  amounts 
of  such  claims  are  to  be  fixed  by  such  courts  in  the  exercise  of 
judicial  discretion.  When  that  is  the  case,  mandamus  will  not 
lie  to  compel  them  to  allow  a  claim  at  a  specified  sum,  but  only 
to  proceed  and  audit  the  claim,  leaving  the  amount  to  be  fixed 
according  to  the  judicial  estimate  of  the  court.4  So,  after  an 
appropriation  of  private  property  to  public  use  has  been  ordered, 
and  the  damages  assessed  by  the  jury,  the  court  before  which  the 

parte  Whittington,  34  Ark.  894 ;  Commonwealth  v.  Fell,  (Pa.  Sup.)  22  A. 
915,  28  W.  N.  C.  429. 

1  Under  Ala.  Act  of  Feb.  17,  1885,  the  probate  judge,  in  granting  or  refus- 
ing a  license  to  sell  liquor,  acts  judicially,  not  ministerially,  and  his  action, 
cannot,  therefore,  be  controlled  or  reviewed  by  mandamus.  Dunbar  v.  Frazer, 
78  Ala.  5:38.  Mandamus  will  not  issue  to  compel  a  probate  judge  in  Kansas 
to  grant  a  permit  to  a  druggist  to  sell  liquor,  the  granting  or  refusing  of 
such  permit  being  within  the  discretion  of  the  judge.  Stanley  t>.  Mo n net, 
34  Kan.  708.  See  In  re  Sparrow,  (Pa.)  20  A.  711 ;  McLeod  v.  Scott,  (Or.)  2d 
P.  1081. 

1  State  v.  Commissioners  of  Roads,  8  Port.  412 ;  infra,  §  1476. 

•  Cuthbert  v.  Lewis,  6  Ala.  262;  Madison  Co.  Court  v.  Alexander,  1  Miss. 
623;  County  of  Boone  v.  Todd,  8  Mo.  140  (2d  edition,  103) ;  Cuthbert  v.  Lewis, 
6  Ala.  262;  infra,  §§  1480-1482.  Mandamus  will  lie  to  require  a  circuit  judge 
to  consider  the  account  against  the  state  for  services  rendered  by  a  coroner, 
and  to  approve  the  same,  if  it  be  found  correct,  as  provided  by  How.  St.  Mich. 
§  9593.     Locke  v.  Speed,  62  Mich.  408;  28  N.  W.  917. 

4  Ex  parte  Taylor,  5  Ark.  49;  Brem.  v.  Arkansas  Co.  Court,  9  Ark.  240; 
infra,  §§  1482,  1483.  The  writ  lies  to  compel  such  court  to  issue  its  warrant 
upon  the  county  treasurer  for  the  payment  of  a  claim  which  has  been  properly 
allowed,  upon  its  refusal  to  perform  this  duty.  County  of  Boone  t>.  Todd, 
8  Mo.  140  (2d  edition,  108). 
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proceedings  were  had  may  be  compelled  bj  mandamus  to  order 
the  amount  assessed  as  damages  to  be  paid,  since  there  is  no 
other  specific  remedy.1 

§  1427.  Ordering  the  Construction  of  PmbHo  Buildings  Bridge*, 
•to.  —  When  the  duty  of  erecting  or  providing  public  buildings 
is  imperatively  imposed  by  statute  upon  legal  tribunals,  such  as 
county  courts,  mandamus  is  an  appropriate  remedy  to  compel  the 
performance  of  these  duties,  as  where  it  was  made  the  duty  of  a 
court  of  sessions  to  provide  a  house  of  correction  for  the  county.3 
The  writ  lies  to  compel  a  county  court,  entrusted  by  statute  with 
the  power  of  determining  the  necessity  of  building  bridges,  to 
build  a  bridge  after  it  has  passed  upon  the  question  of  necessity 
for  the  bridge  and  decided  such  necessity  to  exist;8  also  to  com- 
pel such  court  to  appoint  surveyors  of  highways,4  commissioners 
of  highways,5  and  the  like. 

§  1428.  To  Justices  of  the  Peace.  — The  principle  of  non-inter- 
ference with  the  exercise  of  discretionary  and  judicial  powers 
applies  to  the  exercise  of  jurisdiction  of  courts  of  record  over 
justices  of  the  peace.6  But  the  rule  that  the  writ  lies,  when  they 
have  refused  to  act,  to  set  them  in  motion,  also  applies.  They 
may  be  compelled  by  mandamus  to  hear  and  determine  all  mat- 
ters which  have  been  properly  brought  before  them  as  are  clearly 

1  Forsyth  v.  The  Justices,  Dud.  (Geo.)  37;  infra,  §  1487. 

2  Commonwealth  v.  Court  of  Sessions,  2  Pick  414.  See  infra,  Chap.  XLV., 
Chap.  XLVI.,  Subd.  V. 

*  Commonwealth  v.  Justices  of  Fairfax  Co.,  2  Va.  Cas.  9;  Commonwealth 
v.  Justices  of  Kanawha  Co.,  2  Va.  Cas.  499.    See  infra,  §§  1471, 1549,  1560. 

4  State  v.  Judges  of  Salem  Pleas.  4  Halst.  246.     See  infra,  §  1475. 

*  Chicago,  B.  &  Q.  R.  Co.  v.  Wilson,  17  111.  128;  Illinois  Central  B.  Co. 
v.  Ruoker,  14  111.  353.  See  infra,  §  1475.  The  writ  was  refused  to  compel 
an  inferior  court  to  grant  an  application  for  opening  a  road  after  it  had,  in 
view  of  all  the  facts  presented,  acting  within  its  jurisdiction,  passed  upon  the 
question  and  refused  the  application  made  to  it  for  that  purpose.  Jones  r. 
Justices  of  Stafford,  1  Leigh,  584. 

*  A  peremptory  writ  of  mandamu*  will  not  He  to  compel  a  justice  of  the 
peace  to  enter  in  his  docket  an  adjournment  which  the  entry  of  a  judgment 
in  his  docket  and  his  own  statement  tend  to  show  he  never  made.  State  r. 
Van  Ells,  69  Wis.  19;  32  N.  W.  32.  Or  to  alter  a  record  upon  his  docket; 
Garnett  v.  Stacy,  17  Mo.  001.  For  further  illustrations  see  Mansfield  p.  Faa- 
eett,  63  N.  H.,  573,  4  A.  577;  State  v.  Secrest,  83  Min.  881;  Justices  of 
Cannon  Co.  v.  Hoodenpyle,  7  Humph.  (Tenn.)  145;  People  v.  McAdam,  28 
Hun,  (N.  Y.)  284 ;  s.  c,  64  How.  (N.  Y.)  Pr.  288;  Evans  r.  Thomas,  32 
Kan  469;  Chase  v.  DeWolf,  69  111.  47;  Terhune  v.  Barealow.  6  Halst  (N.  J  ) 
38;  People  v.  Osborn,  38  Mich.  318;  People  v.  Judge,  23  Mich.  497;  People 
v.  Tripp,  15  Mich.  518;  McDonald  v.  Jenkins,  (Ky.)  19  S.  W.  694. 
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within  their  jurisdiction ; l  and  to  enforce  a  particular  statute 
when  the  duty  of  enforcing  it  is  imposed  by  statute.2 

With  respect  to  the  performance  of  ministerial  duties,  justices 
of  the  peace  occupy  no  different  position  than  do  ministerial  offi- 
cers generally.3    Thus,  under  a  statute  providing  that  where  an 

1  Rex  p.  Tod.  Stra.  530;  King  v.  Montague,  1  Barn.  KB.  72 ;  People  v.  Barnes, 
66  Cal.  594;  Clark  r.  Minuis,  50  Cal.  509.  Maudainus  lies  to  compel  justices 
of  the  peace  to  perform  the  duties  required  of  them  by  law ;  State  v.  Shrop- 
shire. 4  Neb.  411 ;  Kirk  v.  Cole,  3  Mc Arthur,  (D.  C.)  71 ;  Harrison  v.  Emmerson, 
2  Leigh,  764;  Smith  v.  Moore,  38  Conn.  105;  Com.  v.  Smith,  3  W.  N.  C. 
(Pa.)  95;  Forman  v.  Murphy,  Pen.  1024;  Anderson  v.  Pennie,  32  Cal.  2(55; 
Orange  (Town  of)  v.  Bill,  29  Vt.  442;  Kirk  v.  Cole,  3  Mc  Arthur,  71 ;  Ballou 
r.  Smith,  N.  H.  530;  Caly  v.  Hardy,  Holt,  407;  Garrett  v.  Stacy,  17  Mo.  601; 
Moore  v.  The  State,  72  Ind.  358;  Laird  v.  Abrahams,  3  Green,  22;  Terhune 
v.  Barcalow,  6  Halst.  38;  Ex  parte  Morris,  11  Grat.  (Va.)  292;  Cox  v.  Rich, 
21  Kan.  20.  The  same  rule  applies  to  police  justices.  Thus  it  was  held  that 
the  writ  was  properly  issued  to  compel  a  police  justice  to  entertain  a  com- 
plaint. King  v.  Maw  bey,  6  Term  Rep.  628;  Reg.  v.  Adamson,  1  Q.  B.  Div- 
201.  Where  the  preliminary  examination  of  persons  regularly  charged  with 
having  committed  public  offences  is  made  the  duty  of  justices  by  law,  man- 
damus lies  to  compel  the  performance  of  that  duty.  People  v.  Barues,  66  Cal. 
594.  The  same  rule  applies  to  the  sending  of  the  transcript  in  a  criminal 
case  within  the  limited  time.  State  v.  Crisinger,  88  Ind.  499 ;  Little  v.  Smith, 
4  Scam.  (111.)  400.  In  the  last  case  the  court  say:  "  The  provisions  "  of  the 
act  "are  only  directory  to  the  justice,  prescribing  a  ministerial  duty  to  be  per- 
formed by  him  within  a  limited  time;  the  performance  of  which,  if  neglected, 
may  be  enforced  by  the  circuit  court.  When  the  party  appealing  from  the 
judgment  of  a  justice  of  the  peace  has  entered  into  the  appeal  bond,  and 
the  same  is  accepted  and  approved  by  the  justice,  the  appeal  is  taken;  and  the 
neglect  of  the  justice  to  return  the  papers  to  the  office  of  the  clerk  within 
the  time  limited  by  the  statute,  does  not  defeat  the  appeal.  The  justice  is  the 
officer  of  the  law,  and  not  the  agent  of  the  party. "  Compare  Cox  v.  Rich, 
24  Kan.  20. 

a  King  v.  Montague,  1  Barn.  K.  B.  72.  So  a  justice  may  by  this  method 
be  required  to  hold  his  court  in  the  precinct  for  which  he  was  elected.  State 
v.  Shropshire,  4  Neb.  411.  But  the  writ  does  not  lie  to  compel  a  justice  to  do 
an  act  when  its  performance  would  render  him  liable  to  an  action.  King  v. 
Dayrell,  1  Barn.  &  Cress.  485;  King  v.  Greame,  2  Ad.  &  E.  615;  King  v.  Mire- 
house,  2  Ad.  &  E.  632.  It  is  the  proper  remedy  to  compel  a  justice  of  the 
peace  to  grant  an  appeal  to  which  a  party  is  entitled.  Ex  parte  Martin,  5  Ark. 
371:  Levy  t>.  Inglish,  4  Ark.  65;  Ex  parte  Morris,  11  Grat.  (Va.)  292;  Town 
of  Orange  v.  Bill,  29  Vt.  442.  To  issue  his  warrant  in  summary  proceedings 
for  the  recovery  of  the  possession  of  the  lands.  People  v.  Willis,  5  Abb.  (N.  Y.) 
Pr.  205.  To  make  correct  entries  in  his  docket  corresponding  with  the  facts. 
Green  p.  Van  Ells,  69  Wis.  19 ;  State  t>.  Edwards,  (N.  J.)  17  Atl.  Rep.  973. 

*  Harrison  v.  Emmerson,  2  Leigh,  (Va.)  764;  State  i».  Shropshire,  4  Neb. 

411;  Com.  v.  Smith,  3  W.  N.  C.  (Pa.)  95;  Bennett  *.  McCaffery,  28  Mo.  App. 

220;  People  v.  Barnes,  66  Cal.  594;  Trustees  of  Williamsburg,  1  Barb.  (N.  Y.) 

34 ;  State  v.  King,  23  Neb.  540;  Ostertag  t>.  Galbraith,  23  Neb.  730;  Logans- 

vol.  ii.  —  26 
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affidavit  is  filed  in  an  action  before  a  justice  of  the  peace  showing 
that  title  to  real  estate  is  in  issue,  the  justice  shall  certify  the 
cause,  and  transmit  all  the  papers  to  the  circuit  court,  it  was 
held  that  such  statute  prescribed  a  ministerial  duty  which  might 
be  enforced  by  mandamus.1  The  same  rule  was  applied,  where 
jurisdiction  over  the  matters  in  issue  was  vested  in  a  board  of 
magistrates.2 

§  1429.  To  Clerks  of  Courts.  —  The  defence  that  there  is  an 
adequate  remedy  by  writ  of  error  holds  good  in  cases  where  man- 
damus is  sought  to  compel  the  performance  of  acts  by  clerks  of 
courts,  though  such  acts  are  merely  ministerial,  if  the  refusal  be 
based  upon  orders  of  court ;  and  it  is  immaterial  that  such  orders 
are  erroneous.  Where  a  clerk  had  refused  to  make  out  and  file 
a  transcript  of  the  proceedings  in  a  cause,  mandamus  to  compel 
him  to  do  so  was  refused,  because  it  appeared  that  his  refusal  was 
according  to  direction  of  the  court.8 

A  clerk  of  a  court  cannot  be  compelled  by  mandamus  to  per- 

port,  etc.,  R.  Co.  v.  Gronoger,  51  Ind.  383.  But  mandamus  will  not  be  granted 
to  compel  a  justice  to  set  aside  a  judgment  rendered  by  him  and  render  a 
different  one.  Brien  v.  Tall  man,  36  Mich.  13.  The  issuing  of  an  execution 
upon  a  judgment  rendered  by  a  justice  of  the  peace,  being  a  ministerial  func- 
tion enjoined  by  law,  maybe  compelled  by  mandamus.  Hamilton  v.  Lutt,  65 
Cal.  57;  Laird  v.  Abrahams,  3  Green,  (N.  J.)  22;  Terhune  v.  Barcalow,  6 
Halst.  (N.  J.)  38;  State  v.  Berning,  8  Mo.  App.  600. 

1  Bennett  v.  McCaffery,  28  Mo.  App.  220.  Compare  Sadler  v.  Sheahan, 
(Mich.)  52  N.  W.  1030. 

9  Queen  v.  Justices  of  Middlesex,  2  Q.  B.  D.  516.  A  justice  may  be  com- 
pelled by  mandamus  to  deliver  a  copy  of  a  recognizance  to  a  person  entitled 
thereto.     Ballou  o.  Smith,  29  N.  H.  530. 

8  State  v.  Engleman,  45  Mo.  27.  Mandamus  does  not  lie  to  compel  a 
clerk  to  issue  an  execution  against  a  county,  for  the  reason  that  a  county 
is  a  municipal  corporation,  and  for  political  purposes  a  part  of  the  sovereignty 
of  the  state,  and  not  subject  to  execution.  Gooch  v.  Gregory,  65  N.  C.  142; 
Lutterloh  v.  Commissioners  of  Cumberland  Co.,  65  N.  C.  403.  Nor  does  man- 
damus lie  to  a  clerk  to  compel  the  issue  of  an  execution  where  the  judgment 
is  so  ambiguous  and  uncertain  as  to  render  the  right  to  an  execution  doubtful. 
Hall  v.  Stewart,  23  Kan.  396.  In  an  application  for  an  alternative  writ  of 
mandamus  to  the  county  court  for  refusing  to  grant  a  liquor  license,  it  is  im- 
proper to  make  the  county  clerk  a  party,  unless  it  be  made  to  appear  that  he 
has  refused  to  perform  some  act  which  the  law  specially  enjoins  upon  him  by 
virtue  of  his  office.  McLeod  v.  Scott,  (Or.)  26  P.  1061.  The  supreme  court 
of  Arkansas  cannot,  by  mandamus,  compel  a  clerk  of  the  circuit  court  to 
perform  a  legal  duty  which  the  judge  of  that  court,  by  reason  of  interest  is 
disqualified  from  compelling.  Except  in  cases  especially  provided  for,  the 
jurisdiction  of  the  supreme  court  is  appellate  only.  Ex  parte  Shoddy,  44 
Ark.  33. 
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form  duties  of  a  quasi-judicial  nature,  such  as  require  the  exercise 
of  discretion  in  their  performance  —  for  instance,  the  approval  of 
official  bonds  of  county  officials  *  —  unless  the  duty  imposed  upon 
him  is  imperative,  not  admitting  of  the  exercise  of  discretion;3 
nor  where  there  exists  a  plain  and  adequate  remedy  by  action  at 
law  against  him  on  his  official  bond.8 

§  1430.  Obedience  to  Mandamus.  —  When  an  inferior  court  re- 
fuses to  proceed  according  to  the  mandate  of  a  superior  court, 
the  opinion  of  the  inferior  court  that  the  decision  of  the  superior 
court  was  erroneous  constitutes  no  defence,  though  a  peremptory 
writ  does  not  usually  issue  in  such  case  in  the  first  instance,  but 
only  a  rule  to  show  cause.4  Nor  does  the  fact  that  the  judge  of 
the  lower  court  was  of  counsel  to  one  of  the  parties,  excuse  or 
furnish  him  any  excuse  for  not  obeying  the  mandate  of  a  superior 
coiirt.6 

The  duty  of  inferior,  to  carry  out  the  directions  and  mandates 
of  appellate  courts,  as  to  ministerial  acts,  when  on  appeal  or  writ 
of  error  the  decisions  of  the  former  are  reversed,  may  be  enforced 
by  mandamus.6 

1  Swan  v.  Gray,  44  Miss.  893. 

*  Gulick  v.  New,  14  Ind.  93;  People  v.  Fletcher,  2  Scam.  482. 

*  Goodwin  v.  Glazier,  10  Cal.  333.  But  see  Daniels  v.  Miller,  (Colo.)  9  P. 
18,  holding  that  mandamus  is  the  only  remedy  of  a  party  whose  appeal  bond 
the  clerk  of  court  has  declined  to  approve  and  file. 

4  State  v.  Collins,  5  Wis.  339;  Johnson  v.  Glascock,  2  Ala.  519. 

*  State  v.  Collins,  5  Wis.  339. 

*  Duffitt  v.  Crozier,  30  Kan.  150,  1  P.  69.  Mandamus  is  the  proper 
remedy  to  compel  a  chancellor  to  make  an  order  of  restitution  of  money  paid 
on  a  decree  afterwards  reversed  on  appeal.  In  re  Walter,  89  Ala.  237;  7  So. 
400.  A  court  having  dismissed  a  cause  in  obedience  to  a  peremptory  manda- 
tory order,  mandamus  to  compel  the  setting  aside  of  the  order  of  dismissal  was 
refused.    Ex  parte  Williams,  43  Ala.  154. 
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§  1431.  Scope  of  Subjeot.  —  The  employment  of  the  remedy  to 
compel  the  performance  of  ministerial  and  non-judicial  duties 
imposed  by  law  upon  public  officers  is  by  far  the  most  important 
branch  of  the  jurisdiction  in  mandamus.  For  convenience  the 
use  of  the  writ  to  coerce  various  kinds  of  duty  due  by  persons 
occupying  the  several  official  relations  will  be  considered  sepa- 
rately ;  but  first,  it  is  proposed  to  discuss  the  general  principles 
which  prevail  in  all  cases  where  the  compulsory  performance  of 
official  duty  is  sought. 

§  1432.  The  Leading  Principle.  —  The  fundamental  principle 
which  governs  herein  is  that  the  writ  lies  to  compel  the  perform- 
ance of  specific  duties  imposed  by  law  upon  public  officers  in  the 
absence  of  other  adequate  remedy.  It  is  the  appropriate  specific 
means  of  coercing  the  performance  by  a  public  officer  of  a  duty 
which  is  either  imposed  upon  him  by  some  express  enactment  or 
necessarily  results  from  the  office  which  he  holds.1    And  while, 

1  Pond  r.  Parrott,  42  Conn.  13;  Hamilton  v.  State,  3  Ind.  452;  United 
States  o.  County  Commissioners,  1  Morr.  Iowa,  31;  People  v.  Jefferds,  4 
Thomp.  &  C.  (N.  Y.)  398. 
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as  has  been  seen,  the  clerk  of  a  court  cannot  be  compelled  to  dis- 
regard the  directions  of  the  court  of  whose  machinery  he  is  part,1 
jet  mandamus  lies  to  compel  a  clerk  of  an  inferior  court  to  per- 
form a  specific  duty  necessary  to  give  effect  to  the  judgment  of 
his  court,  for  instance,  to  issue  execution.2  But  the  remedy  can- 
not be  claimed  in  every  case  where  a  person  is  injured  by  the 
improper  act  of  public  officers.  The  court  is  to  consider  whether 
the  claimant' 8  right  is  clear,  whether  he  has  not  a  legal  remedy 
by  action  for  damages,  and  whether  the  officers  complained  of 
are  not  clothed  by  law  with  some  discretion  in  respect  to  the 
subject  of  their  acts.8  It  does  not  lie  to  compel  officers  to  do 
any  act  or  thing  the  doing  of  which  is  a  matter  of  discretion, 
or  to  do  it  in  a  particular  manner,  when  they  are  by  law  vested 
with  the  power  to  select  the  means  and  adopt  the  method  for 
its  performance. 

§  1433.  Discretionary  Powers  not  controlled.  —  In  other  words, 
mandamus  will  not  lie  in  any  matter  requiring  the  exercise  of 
official  judgment,  or  resting  in  tho  sound  discretion  of  the  person 
to  whom  a  duty  is  confided  by  law  either  to  control  the  exer- 
cise of  that  discretion  or  to  determine  the  decision  which  shall  be 
finally  given,  but  only  to  set  him  in  motion  and  compel  him  to 
exercise  his  function  according  to  some  discretion  when  he  has 
refused  or  neglected  to  act  at  all.4    But  while  the  action  of  .an  offi- 

*  Supra,  §  1429. 

1  People  v.  Clerk  of  Marine  Court,  S  Abb.  (N.  T.)  Dec.  401.  But  where 
a  judgment  is  fairly  open  to  two  different  constructions,  and  according  to' the 
construction  of  the  court  and  clerk  executioa  should  not  issue,  a  mandamus 
will  not  be  granted  to  compel  the  issuance  of  an  execution ;  Hail  v.  Stuart,  23 
Kan.  396. 

•  See  People  v.  Easton,  13  Abb.  (N.  Y.)  Pr.  n.  b.  159. 

4  United  States  v.  Seaman,  17  How.  225;  People  v.  Faircbild,  67  N.  Y. 
334;  State  v.  Board  of  Liquidators,  29  La.  An.  264;  Freeman  v.  Selectmen 
of  New  Haven,  34  Conn.  406;  Rutter  v.  State,  38  Ohio  St.  496;  United 
States  v.  Commissioner,  5  Wal.  563 ;  Queen  v.  Holt  7  Q.  B.  D.  575 ;  People 
v.  Leonard,  74  N.  Y.  443;  Hull  v.  Commissioner  of  Patents,  2  Mac  Arthur, 
90, 125;  Bailey  v.  Ewart,  52  Iowa,  11;  Secretary  v.  McGarrahan,  9  Wal.  298; 
State  v.  Police  Jury,  29  La.  An.  146;  State  v.  Shaw,  23  La.  An.  790;  Arberry 
v.  Bearers,  6  Tex.  457;  Bledsoe  v.  International  Ry.  Co.,  40  Tex.  537;  How- 
land  v.  Eldredge,  43  N.  Y.  457;  People  ».  Attorney- General,  22  Barb.  114; 
State  v.  Robinson,  1  Kan.  188;  State  v.  Young,  84  Mo.  90;  State  v.  Attorney- 
General,  30  La.  An.  954;  State  v.  Nash,  23  Ohio  St.  568;  State  v.  War  moth, 
23  La.  An.  76;  Shober  v.  Cochrane,  53  Md.  544;  People  v.  Brennan,  89  Barb. 
651 ;  People  v.  Collins,  19  Wend.  56 ;  United  States  v.  Thatcher,  2  Mac- 
Arthur,  24;  Berryman  t>.  Perkins,  55  Cal.  483;  State  v.  Bonner,  Busb.  L. 
257;  Swan  v.  Grey,  44  Miss.  898;  King  v.  Licensing  Justices,  4  Dow.  &  Ry. 
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cer  clothed  with  a  discretion  is  not  reviewable,  if  exercised  upon 
matters  left  to  his  discretion,  yet  his  judgment  as  to  the  extent  of 
his  discretion  under  the  law,  and  the  matters  on  which  it  may  be 
exercised,  are  reviewable  on  mandamus ;  *  and  where  a  discretion 
is  abused,  and  made  to  work  injustice,  it  may  be  controlled  by 
mandamus.2 

§  1434.  Ministerial  and  Judicial  Aots  distinguished.  —  There  is 
an  important  distinction  between  the  power  and  duty  of  courts  in 
mandamus,  in  cases  where  parties  are  clothed  with  discretionary 
powers  and  cases  where  they  are  not,  —  a  distinction  which  relates 
directly  to  the  form  of  the  writ.  It  is  the  proper  office  where 
parties  owing  official  duties  in  the  performance  of  which  they 
may  exercise  their  option  as  to  the  best  means,  and  they  utterly 
refuse  to  act  at  all,  to  merely  direct  action  to  be  taken  without 
directing  what  action  shall  be  taken ;  but  where  the  particular 
steps  for  the  accomplishment  of  an  object  are  prescribed  by  law, 
or  from  the  nature  of  the  case  the  act  can  be  performed  in  bat 
one  way,  the  writ  may  very  properly  specify  the  exact  thing  to  be 
done.8  But  where  a  board  of  town  auditors  is  vested  with  power 
to  determine  a  question  of  fact,  the  duty  is  judicial,  and,  although 
it  can  be  compelled  by  mandamus  to  determine  the  fact,  it  cannot 
be  directed  to  decide  in  a  particular  way,  however  clearly  it  may 
appear  what  the  decision  ought  to  be.4    Nor  will  the  commissioner 

755;  People  v.  Adam,  3  Mich.  427;  Seymour  v.  Ely,  37  Conn.  103;  Common- 
wealth v.  Cochran,  5  Binn.  87;  Commonwealth  v.  Cochran,  6  Binn.  456; 
Holliday  v.  Henderson,  67  Ind.  103.  For  the  reason  that  the  acts  to  compel 
which  the  writ  was  sought  were  considered  discretionary  it  was  denied:  where 
the  effect  might  be  indirectly  to  annul  a  contract,  Detroit  Free  Press  Co.  v. 
Auditors,  47  Mich.  135;  to  compel  guardians  of  the  poor  to  continue  in  office 
certain  managers,  Respublica  v.  Guardians,  1  Yeates,  (Pa.)  476;  to  compel 
approval  of  bond  upon  whose  sufficiency  it  was  the  duty  of  an  officer  to  pass. 
Swan  r.  Gray,  44  Miss.  393 ;  where  sought  to  compel  a  board  of  police  com- 
missioners to  place  a  certain  person  on  a  police  pension  roll,  there  being  no- 
thing in  the  law  governing  the  subject  requiring  them  to  exercise  that  power 
in  favor  of  any  applicant,  People  r.  Martin,  11  N.  Y.  S.  123.  So  where  the 
statute  authorizes  the  mayor  to  refuse  a  victualler's  license  to  one  who,  in  the 
mayor's  opinion,  has  not  complied  with  the  requirements  of  the  statute, 
mandamus  will  not  issue  to  compel  the  issue  of  a  license,  refused  because  the 
mayor  is  not  satisfied  of  the  petitioner's  right  to  it  Deehan  v.  Johnson,  141 
Mass.  23. 

1  State  v.  Hastings,  10  Wis.  518. 

*  Supra,  §  1384.     See  Village  of  Glencoe  v.  People,  78  111.  382. 

•  Griffen  v.  Steele,  1  Edm.  (X.  Y.)  Sel.  Cas.  505. 

4  In  re  Abrams  v.  Board  of  Town  Auditors,  45  Hun,  272.     In  the  absence 
of  a  law  or  a  rule  of  the  railroad  commission  prescribing  the  type  to  be  used  in 
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of  state  lands,  having  a  discretion  as  to  the  best  time  to  offer 
school  lands  for  sale  and  the  right  to  decide  upon  their  value, 
be  compelled  by  mandamus  to  sell  at  an  appraisal  previously  fixed 
with  a  view  to  making  a  sale,  which  was  not  completed.1 

§  1435.  Does  not  lie  to  coeroe  Conscience.  —  On  a  similar'  prin- 
ciple to  that  which  forbids  granting  the  writ  to  direct  how  dis- 
cretion shall  be  exercised,  it  cannot  be  employed  to  compel  a 
party  to  certify  or  make  oath  differently  from  what  he  under- 
stands the  facts  to  be,  about  which  the  certificate  or  oath  is  to  be 
made.  Accordingly,  where  the  assessors  of  a  town  are  directed 
by  law  to  make  affidavits  to  the  consent  of  a  majority  of  the  tax- 
payers to  a  certain  proposition,  whenever  such  consent  shall  have 
been  obtained,  the  court  will  not  interfere  by  mandamus  to  com- 
pel them  to  make  the  affidavit  in  accordance  with  what  the  court 
has  upon  motion  determined  the  fact  to  be.  A  mandamus  will 
lie  to  compel  them  to  proceed  and  determine  the  matter ;  and  if 
from  their  determination  it  shall  appear  that  the  requisite  con- 
sent has  been  given,  to  make  affidavit  in  accordance  therewith  ; 
but  not  to  compel  them  to  determine  or  make  affidavit  in  any 
specified  way.2 

§  1436.  Does  not  lie  to  reverse  Action.  —  Mandamus  does  not 
lie  to  compel  a  party  holding  an  official  position  to  reverse  a  deci- 
sion already  rendered  in  the  exercise  of  discretionary  powers.8 
Thus,  where  a  statute  imposes  upon  a  superintendent  of  educa- 
tion a  judicial  duty,  mandamus  will  not  lie  for  the  correction  of 
an  alleged  error  in  the  rules  prescribed  by  the  superintendent.4 

printing  schedules  of  rates  to  be  posted  by  railroad  companies  in  their  stations, 
the  supreme  court  cannot  by  mandamus  direct  in  what  size  type  they  shall  be 
printed,  State  v.  Pensacola  &  A.  K.  Co.,  (Fla.)  9  So.  89. 

1  Chapman  v.  Commissioners  of  State  Land  Office,  26  Mich.  146. 

*  Howland  v.  Eldredge,  43  X.  Y.  457.  Mandamus  will  not  lie  to  compel  a 
county  treasurer  to  certify  that  all  taxes  are  paid  when  taxes  remain  unpaid, 
although  the  same  are  illegal.  Smith  v.  Schroeder,  15  Minn.  35,  (Gil.  18) 
commented  upon.     State  v.  Nelson,  41  Minn.  25;  42  N.  W.  548. 

*  State  v.  Young,  84  Mo.  90. 

4  State  v.  Rice,  32  S.  C.  97;  10  S.  E.  833.  The  court  by  McGowan,  J., 
said,  "  If  the  superintendent  of  education  had  omitted  or  refused  to  make  the 
regulations  required  by  the  act  he  might  have  been  put  in  motion  by 
mandamus,  and  required  to  make  the  regulations  as  he  was  expressly  required 
to  do.  But  we  think  the  duty  imposed  upon  him  required  discretion,  and  a 
high  degree  of  judgment,  and  not  being  a  plain  ministerial  duty,  but  judicial 
or  guaxi-judicial  in  character,  and  having  already  performed  the  duty  assigned 
to  him  to  the  best  of  his  judgment,  we  think  mandamus  will  not  lie  against 
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It  is  important  in  all  cases  to  bear  in  mind  the  distinction  between 
the  right  to  exercise  a  reasonable  discretion  by  one  selected  on 
account  of  his  supposed  fitness  to  perform  particular  official  func- 
tions and  to  exercise  in  the  performance  a  wise  discrimination, 
and  the  condition  presented  where  one  so  selected  and  required 
by  law  to  do  a  certain  act  has  totally  refused  to  take  any  action 
whatever.     In  such  case  the  writ  will  be  granted,  not  to  direct 
how  or  to  what  effect  the  officer  shall  act,  but  to  set  his  official 
powers  in  motion.     Thus,  where  the  clerk  to  whom  an  attach- 
ment bond  was  tendered  refused  to  approve  it  and  assigned  a 
reason  which  was  legally  insufficient,  it  was  held  that  mandamus 
would  lie  to  require  him  to  pass  on  the  sufficiency  of  the  bond, 
without  regard  to  the  supposed  defect.1    The  same  principle  was 
applied  where   a  corporation  was   empowered  to   lay  gas-pipes 
through  the  streets  of  a  city,  on  condition  that  it  tendered  a 
satisfactory  bond  within   a  year,  and   began  work  within  that 
time.     The  corporation  was  enjoined  from  acting  at  the  instance 
of  the  city  solicitor ;   and  because  of  the  litigation,  the  proper 
municipal   authorities   refused   to   approve    the   bond   tendered. 
After  the  termination  of  the  litigation  in  favor  of  the  corpora- 
tion, another  bond  was  tendered  for  approval ;  and  it  was  held 
that  the  authorities  would  be  compelled  by  mandamus  to  pass 
upon  it.2 

§  1437.  Remedy  oonfined  to  Official  Duties  of  Ministerial  Char- 
acter.—  From  what  has  preceded,  it  may  be  deduced  that  man- 
damus does  not  lie  to  compel  a  public  officer  to  do  an  official  act, 
unless  the  act  be  ministerial  in  character  and  clearly  imposed  by 
law.8    And  the  rule  governing  herein  may  be  more  broadly  stated 

him."  Principle  applied  where  a  county  superintendent  had  refused  to  issue 
a  teacher's  certificate  to  one  who  had  been  examined  concerning  ber  qualifica- 
tions. Bailey  v.  Ewart,  52  Iowa,  111.  Also  where,  by  statute,  the  county 
superintendent  of  schools  had  authority  to  change  the  boundaries  of  school 
districts  so  that  all  children  might  have  the  opportunity  to  attend  school. 
State  t'.  Palmer,  18  Neb.  644. 

1  Mobile  Mut.  Life  Ins.  Co.  v.  Cleveland,  76  Ala.  321. 

*  State  v.  Boyce,  43  Ohio  St.  46.  The  court  said:  "  A  mandamus  wonld 
be  entirely  inefficient  in  reaching  the  mischief  complained  of,  as  no  court,  by 
such  means,  could  keep  up  a  continuous  or  repeated  attendance.  Courts  are 
not  created  to  conduct  the  municipal  affairs  of  cities,  and  nothing  short  of  any 
such  general  supervision  would  reach  such  cases  as  the  present.  The  remedy, 
if  there  is  one,  is  not  judicial.  This  is  not  a  case  where  there  is  some  specific 
right  involved,  but  is  a  general  violation  of  public  duty.1' 

8  State  v.  Robinson,  I  Kan.  188;  Goheen  v.  Myers,  18  B.  Mon.  (Ky.)  423; 
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bo  as  to  cover  the  uses  of  the  remedy  not  only  in  cases  involving 
officers,  but  those  wherein  duties  are  due  by  corporations.  Where 
an  act  of  the  legislature  gives  power  to  or  imposes  an  obligation 
upon  a  particular  party,  either  natural  or  artificial,  to  do  a  certain 
act,  and  provides  no  specific  legal  remedy  to  enforce  performance 
thereof,  the  court  will  grant  a  writ  of  mandamus  to  command  the 
doing  of  such  act  or  duty.1  But  the  remedy  cannot  be  extended 
so  as  to  reach  mere  private  parties  holding  no  trust  relation, 
upon  whom  no  duty  has  been  imposed  beyond  those  due  by  them 
in  common  with  other  citizens  ;  nor  can  the  remedy  be  employed 
to  coerce  the  performance  by  officers  of  other  duties  than  such  as 
are  official  in  character.2  Nor  does  the  writ  lie  to  compel  the 
performance  of  a  mere  service.  Thus,  where  a  legislative  com- 
mittee appointed  under  a  joint  resolution  to  inquire,  among  other 
things,  whether  money  had  at  any  time  been  paid  by  certain  par- 
ties to  any  members  of  the  legislature  for  the  purpose  of  influencing 
legislation,  with  power  to  send  for  persons  and  papers,  but  without 
authority  conferred  by  the  resolution  to  employ  a  clerk,  employed 
a  stenographer  to  take  down  the  testimony  given  before  the  com- 
mittee, the  court  refused  to  issue  a  writ  of  mandamus  to  compel 
the  stenographer  to  furnish  the  committee  a  transcript  of  his 
minutes,  that  it  might  be  made  a  part  of  their  report.8  Nor  will 
a  county  treasurer,  after  his  term  of  office  has  expired,  be  com- 
pelled to  make  the  statement,  required  by  statute,  of  the  finan- 
cial condition  of  the  county.4  But  a  de  facto  officer  —  as,  for 
instance,  a  town  treasurer  —  may  be  compelled  by  mandamus  to 
perform  any  official  act  required  by  the  duties  of  the  office.6 

Exp.  Black,  1  Ohio  St.  30;  Free  Turnpike  Road  t>.  Sandusky,  1  Ohio  St.  149; 
Glascock  r.  Commissioner,  &c,  3  Tex.  51;  Bracken  v.  Wells,  3  Tex.  88;  Meyer 
p.  Carolan,  9  Tex.  250;  State  r.  Washington  Co.,  2  Chand.  (Mis.)  247. 

1  Commissioners  *.'  Philadelphia,  8  Brews.  (Pa.)  596.  Mandamus  lies  to 
enforce  rights  given  by  the  Colorado  statute  regulating  the  use  of  water  for 
irrigation.  Golden  Canal  Co.  v.  Bright,  8  Col.  144.  But  not  against  a  cor- 
poration to  pay  a  claim  on  a  judgment,  unless  the  judgment  is  for  wages, 
work,  labor,  etc.,  performed  within  the  act.  Commonwealth  v.  President  of 
Anderson  Road,  7  Serg.  &  R.  (Pa.)  6. 

*  Re  Cunningham,  14  Kan s.  416;  Napa  v.  Rainey,  59  Cal.  275.  See  also 
Pond  v.  Parrott,  42  Conn.  13.  Does  not  lie  against  a  private  citizen;  State  v. 
Powers,  14  Ga.  388. 

1  Bailey  ».  Oviatt,  46  Vt.  627. 

*  State  v.  Kirman,  17  Nev.  380. 

*  Kelly  v.  Wimberly,  61  Miss.  548;  People  t>.  Treasurer  of  Ingham,  36  Mich. 
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The  remedy  by  mandamus  contemplates  the  necessity  of  indi- 
cating the  precise  thing  to  be  done ;  it  is  not  adapted  to  cases 
calling  for  continuous  action,  varying  according  to  circumstances.1 
It  is  not  available  to  compel  aldermen  to  perform  their  general 
official  duties  regularly.2 

§  1438.  Not  Available  to  enforce  Contractual  Obligation*.  —  Man- 
damus will  not  lie  to  enforce  an  obligation  arising  solely  from 
contract  totally  unconnected  with  official  relation.8  Thus,  if  one 
whose  bid  for  a  public  work  has  been  accepted  by  a  city  has  a 
clear  right  to  the  contract,  mandamus  will  not  lie  to  compel  the 
commissioner  to  execute  it,  —  the  proper  remedy  being  by  an 
action  against  the  city  for  damages.4 

§  1439.  Not  granted  where  it  would  be  Barren  of  Results.  —  An 
injunction  will  not  be  granted  to  enforce  a  mere  abstract  right, 
where  practically  no  benefit  would  result  to  the  party  seeking  the 
remedy  ;  as  where,  pending  a  proceeding  by  mandamus  to  compel 
a  village  clerk  to  post  copies  of  an  ordinance,  as  required  by  the 
village  charter,  the  ordinance  is  repealed.5  For  the  same  reason, 
the  writ  was  refused  to  compel  the  authorities  of  a  city  to  allow  a 
railroad  company  to  construct  its  road  through  the  city  while  an 
action  to  dissolve  the  complainant  corporation  was  pending.6  On 
the  same  principle  the  writ  will  be  refused  where  it  is  not  within 
the  power  of  the  defendant  to  do  the  act  sought  to  be  coerced.7 

§  1440.  Not  granted  to  test  Collateral  Legal  Questions.  —  It  has 
been  previously  shown  that  courts  will  not  grant  this  extraordi- 
nary writ  without  a  clear  necessity  for  doing  so.8  On  like  principle 
it  will  be  refused  where  the  object  sought  is  an  adjudication  upon 
some  question  or  right  which  may  as  well  or  better  be  tried  in  an 
ordinary  action,  or  according  to  usual  procedure.     Thus,  the  writ 

1  Diamond  Match  Co.  ».  Powers,  51  Mich.  145. 

•  People  v.  Whipple,  41  Mich.  548.  Will  not  lie  to  compel  the  members  of 
a  city  council  to  attend  the  meetings  thereof.  People  ».  Whipple,  49  N.  W. 
922,  41  Mich.  548. 

'  State  v.  New  Orleans  &  Carroll  ton  R.  R.  Co.,  37  La.  An.  589.  See 
Wyckoff  v.  Farlee,  13  N.  J.  L.  (1  Green)  261. 

4  People  v.  Campbell,  72  N.  Y.  496.  Principle  applied  to  letting  contract 
for  public  work  ;  Talbot  Paving  Co.  v.  Common  Council  of  City  of  Detroit, 
(Mich.)  51  N.  W.  933. 

«  Gormley  v.  Day,  28  N.  E.  693  ;  114  LI.  185. 

•  People  t>.  Newton,  (N.  Y.)  27  N.  E.  370. 
7  State  v.  Vanarsdale,  42  N.  J.  L.  536. 

•  Supra,  §§  1374,  1377. 
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was  refused  where  it  was  sought  to  compel  the  registrar  of  con- 
veyances for  the  parish  of  Orleans  to  erase  from  the  records  a  tax 
deed,  in  the  absence  of  a  final  judgment  of  a  competent  court 
declaring  the  nullity  of  the  tax  sale,  even  if  the  purchaser  at  such 
sale  is  made  a  party.1  Nor  can  the  question  of  the  validity  of  an 
act  consolidating  two  cities  be  raised  by  an  application  for  a  writ 
of  mandamus  to  compel  the  proper  officers  of  one  of  the  former 
cities  to  record  a  mortgage  and  issue  an  execution,  which  they 
had  refused  to  do  after  their  offices  were  abolished  by  the  act. 
The  rights  of  the  applicants  would  have  been  protected  by  apply- 
ing to  the  proper  officer  of  the  new  city.2  Nor  will  a  writ  of 
mandamus  lie  at  the  instance  of  a  judgment  creditor,  to  compel  a 
sheriff  to  levy  execution  upon  property,  the  legal  title  to  which 
is  in  the  debtor's  wife,  but  which  is  alleged  to  belong  in  equity 
to  the  debtor.8 

§  1441.  Relief  refused  where  Right  Doubtful. — To  entitle  a  party 
to  this  remedy,  there  must  be  a  clear  legal  right.4  Accordingly, 
a  bidder  on  proposals  for  estimates  has  no  ground  for  a  man- 
damns,  as  he  has  no  cause  of  action  and  no  clear  legal  right  until 
a  contract  is  made  with  him  and  approved  by  the  common  coun- 
cil-6 And  where  a  statute  ordering  a  compulsory  arbitration  by  a 
city  is  of  a  doubtful  construction,  and  the  legal  right  under  it  is 
not  clear,  and  an  award  is  made  to  which  proper  objections  are 
stated,  the  party  claiming  its  enforcement  against  the  city  must 
use  the  ordinary  remedy  by  action  on  the  award,  and  is  not  en- 
titled to  a  mandamus.6  On  the  same  principle  it  was  held  that 
not  mandamus,  but  a  suit  in  equity,  lies  to  compel  a  corporation 
to  issue  its  bonds  to  one  of  its  creditors,  in  order  to  obtain  the 

*  State  17.  Batt,  (La.)  4  So.  495. 

a  Alderton  v.  Binder,  81  Mich.  133;  45  N.  W.  968. 

8  State  v.  Craft,  17  Fla.  722.  Mandamus  will  not  issue  to  compel  one  to 
convey  land  to  B.  which  has  already  been  conveyed  to  A.,  even  though  B.  was 
entitled  to  a  conveyance.  State  v.  Internal  Improvement  Fund  Trustees,  20 
Fla.  402. 

*  People  t>.  Booth,  49  Barb.  (N.  Y.)  81. 

*  People  v.  Croton  Aqueduct  Board,  26  Barb.  (N.  Y.)  240.  A  bidder  for 
work  cannot,  on  mandamus,  secure  the  award  to  himself  simply  by  showing 
defects  in  the  successful  competitor's  bid.  State  r.  Board  of  Education,  42 
Ohio  St  374.  Nor  does  the  writ  lie  to  compel  the  awarding  of  a  contract 
where  the  bids  do  not  correspond  to  the  proposal,  and  no  excuse  for  non-corre- 
spondence is  alleged.     State  v.  York  County  Supervisors,  17  Neb.  643. 

*  Cleveland  v.  Board  of  Finance  of  Jersey  City,  39  N.  J.  L.  629. 
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benefit  of  a  mortgage  security,  where  the  right  of  the  creditor  to 
such  security  is  doubtful,  and  the  property  sought  to  be  affected 
has  passed  into  the  hands  of  third  parties  as  purchasers.1 

§  1442.  Same  —  "Where  Invalidity  of  Statute  ia  asserted.  —  On 
application  for  mandamus,  the  right  to  which  depends  upon  the 
question  whether  a  public  statute,  appearing  in  the  statute-book, 
with  all  the  prescribed  forms  of  authentication,  is  valid  or  not, 
the  onus  of  proof  is  upon  the  applicants,  with  a  strong  presump- 
tion against  the  right  asserted  by  them;  and  before  that  right 
can  be  recognized  and  judicially  declared  in  the  face  of  a  public 
statute  having  almost  a  conclusive  presumption  in  its  support,  the 
applicants  are  bound  to  furnish  the  most  conclusive  evidence  of 
the  truth  of  the  facts  upon  which  they  rely  to  invalidate  the 
statute.2 

§  1443.  The  Duty  must  be  Clear.  —  Mandamus  does  not  lie  to 
compel  a  public  officer  to  do  an  act  not  clearly  commanded  by  law,3 
or  which  it  is  not  lawful  for  him  to  do  without  such  mandate.4 
Nor  will  the  writ  be  granted  against  an  officer  where  the  object  is, 
not  to  compel  him  to  do  what  the  statute  orders  him  to  do,  but 
to  compel  him  to  do  what  it  is  claimed  the  statute  ought  to  order 
him  to  do,  in  pursuance  of  a  previous  contract  with  the  state,  as 
that  would  be  to  sue  the  state  on  its  contracts.6  It  will  not  be 
granted  in  anticipation  of  a  defect  of  duty  or  error  in  conduct,6 
or  to  compel  an  officer  to  perform  a  duty,  where  his  power  to 
perform  it  is  not  complete,  but  depends  on  the  action  or  approval 
of  some  other  authority.7  Mandamus  will  not  ordinarily  be  issued 
to  command  the  doing  of  an  act  enjoined  by  the  decree  of  a  com- 

1  Ham  v.  Toledo,  etc.  R.  R.  Co.  29  Ohio  St.  174. 

*  I^egg  v.  Mayor,  etc.  of  Annapolis,  42  Md.  203.  See  also  Morse  v.  William- 
son, 35  Barb.  (N.  Y.)  472. 

'  Puckett  v.  White,  22  Tex.  559.  See  also  State  v.  County  Judge,  7  Iowa, 
425.  Mandamus  will  not  issue  to  compel  the  recorder  to  permit  persons  to 
abstract  the  whole  county  records  for  their  business  of  furnishing  abstracts 
thereof  for  profit.     Bean  v.  People,  7  Col.  200. 

*  Cook  v.  Candee,  52  Ala.  109;  Johnson  v.  Lucas,  11  Humph.  (Tenn.)  306; 
Rossr.  Lane,  11  Miss.  (3  Smed.  &  M.)  695;  Gillispie  v.  Wood,  4  Humph. 
(Tenn.)  437. 

*  Marshall  v.  Clark,  22  Tex.  23.  See  City  of  Elizabeth  v.  Court  of  Common 
Pleas,  (N.  J.)  9  A.  752. 

6  Commissioner  v.  Alleghany,  20  Md.  449. 

T  Ball  v.  Lappius,  3  Oreg.  55.  A  mandamus  will  not  lie  to  compel  the  mayor 
of  a  city  to  perform  a  duty  which  belongs  solely  to  its  common  council.  State 
v.  Shreveport,  29  La.  An.  658. 
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petenfc  court.1  But  when  one  who  was  not  a  party  to  that  decree 
has  rights  which  can  be  secured  only  by  the  writ  of  mandamus,  it 
may  be  issued.2  Nor  will  it  usually  be  granted  in  the  face  of  the 
decision  of  a  court  of  competent  jurisdiction  adversely  to  the  right 
upon  which  the  application  is  based.8  And  it  was  held,  the  writ 
should  be  refused  to  compel  the  recorder  of  conveyances  to  cancel 
inscriptions  showing  title  to  land  in  certain  parties,  unless  it  was 
shown  conclusively,  by  final  and  executory  judgment,  that  the 
same  had  been  decreed  to  be  erased,  contradictorily  with  the 
parties  concerned.4 

§  1444.  Other  Remedy  as  a  Bar.  —  The  general  principle  that 
extraordinary  remedies  are  not  allowed  to  supplant  those  afforded 
in  the  ordinary  course  of  civil  procedure  has  an  important  bear- 
ing in  this  connection;  mandamus  will  issue  only  in  case  of 
necessity,  and  where  there  is  no  other  remedy.6  Accordingly,  it 
was  held  that  mandamus  was  not  the  proper  remedy  for  excessive 
charges  by  a  railway  company  where  there  was  a  statute  allow- 
ing double  damages.6  Nor  can  one  aggrieved  by  the  comptrol- 
ler's refusal  to  cancel  a  tax  sale  have  a  writ  of  mandamus.  His 
remedy  is  by  certiorari.7  Nor  will  mandamus  lie  to  prevent  a 
person  from  being  disturbed  or  molested  in  the  exercise  of  the 
functions  and  powers  pertaining  to  his  office.  The  remedy  is 
injunction,  since  mandamus  would  afford  no  protection  against 
future   disturbances.8    And  where  a  town  marshal   refuses   to 

i  Ex  pane  Fleming,  4  Hill,  (N.  Y.)  581. 

*  Atchison,  etc.  R.  R.  Co.  v.  Commissioners,  12  Kan.  127. 

•  People  v.  East  Saginaw,  40  Mich.  336. 

4  Raymond  p.  Villere,  42  La.  An.  488;  7  So.  900.  In  this  case,  Bermudez, 
C.  J.,  delivering  the  opinion  said :  "  It  would  be  monstrous  to  coerce  the  parties 
to  appear  on  mere  notice  in  a  controversy  which  is  in  form  summary,  and  in  sub- 
stance has  all  the  emblems  of  a  real  action,  to  litigate  their  titles  in  that  hasty 
way.  The  proper  practice  would  be  to  proceed  against  the  parties  regularly, 
and,  if  desirable,  to  connect  the  recorder  of  conveyances  with  the  proceeding. 
Ingrafting  ordinary  suits,  in  which  titles  to  real  estate  are  involved,  on  a  sum- 
mary proceeding  against  an  officer  to  require  the  execution  of  a  ministerial 
duty,  is  not  allowable.  In  such  cases  the  defendant  who  would  be  entitled  to 
a  trial  by  jury  could  be  debarred  by  it."  See  also  State  v.  Faulkner,  20  Kan. 
541. 

*  Bashara  v.  Carroll,  44  Ark.  284;  People  v.  Hawkins,  46  N.  Y.  9;  People 
v.  Thompson,  32  Hun,  (N.  Y.)  93;  Commonwealth  v.  Rosseter,  2  Binn.  (Pa.) 
360.    Compare  Buck  v.  Lock  port,  6  Lans.  (N.  Y.)  253. 

•  State  v.  Mobile  &  M.  Ry.  Co.,  59  Ala.  321;  State  v.  Fillmore  County, 
(Neb.)  49  N.  W.  769. 

7  People  I?.  Chapin,  39  Hun,  (N.  Y.)  230. 

1  Legg  v.  Mayor,  etc.  of  Annapolis,  42  Md.  203. 


1198  MANDAMUS.  [PAKT  IL 

station  a  police  officer  at  a  certain  place  in  accordance  with  an 
ordinance,  the  remedy  is  by  a  proceeding  against  him  for  neglect 
of  duty,  but  mandamus  does  not  lie.1  Nor  can  parties  in  whose 
favor  inscriptions  exist  on  the  conveyance  books  of  a  parish  be 
forced  to  litigate  their  rights  in  a  mandamus  proceeding  against 
the  recorder  to  cancel  the  inscriptions.  A  suit  in  equity  will 
afford  adequate  relief.2 

§  1445.  Remedy  by  Appeal.  —  In  many  cases,  the  opportunity 
given  by  statute  for  an  appeal  to  the  courts  from  the  action  of 
officers  and  official  boards,  and  in  others  a  resort  to  jTum-judicial 
supervisory  bodies  for  a  correction  of  errors  and  redress  of  griev- 
ances, constitutes  a  bar  to  proceeding  by  mandamus.  Thus,  a 
mandamus  to  compel  commissioners,  in  assessing  land-owners  for 
completion  of  an  avenue,  to  carry  out  the  provisions  of  a  statute 
was  refused,  the  act  giving  the  parties  full  and  adequate  remedy 
by  an  appeal  to  the  circuit  court  of  the  proper  county.8  So  where 
a  party  aggrieved  by  the  action  of  a  board  of  school  directors  has 
an  adequate  remedy  by  appeal  to  the  county  superintendent,  and 
from  thence  to  the  state  superintendent,  he  is  not  entitled  to  a 
writ  of  mandamus.4  So  where  a  party  overtaxed,  appealed  in  due 
form  from  the  assessor  to  the  county  commissioners,  who  refused 
to  entertain  his  appeal,  or  to  make  any  record  of  their  proceed- 
ings in  the  matter,  and  he  did  not  appeal  to  the  court  of  common 
pleas,  as  he  might,  it  was  held  that  he  was  not  entitled  to  a 
mandamus.6 

§  1446.  Jurisdiction  of  Matter  in  a  pending  Action  not  disturbed. 
Courts  invariably  refuse  the  writ  of  mandamus  where  a  subject 
matter  of  the  application  is  already  in  litigation  before  a  tribunal 
possessing  ample  powers  to  adjust  all  the  rights  and  equities  of 

1  Alger  v.  Seaver,  138  Mass.  331.  But  mandamus  will  lie  to  the  officers  of 
a  municipal  corporation  to  proceed  so  as  to  enable  a  person  with  whom  they 
have  contracted  for  the  improvement  of  a  street  to  collect  the  amount  due  him 
from  property  owners.     City  of  Greenfield  v.  State,  15  N.  E.  241. 

•  Raymond  o.  Villere,  42  La.  An.  488;  7  So.  900. 

8  State  v.  Commissioners  of  Baltimore,  46  Md.  621.  On  refusal  of  the  pe- 
tition of  an  unsecured  judgment  creditor  of  a  corporation  to  be  admitted  as  a 
party  to  foreclosure  proceedings  pending  on  a  mortgage  given  by  a  corpora- 
tion, the  creditor's  remedy  is  by  appeal,  and  not  mandamus.  Moon's  Adm'rv. 
Wellford,  (Va.)  4  S.  E.  572. 

4  Marshall  v.  Sloan,  35  Iowa,  445.  See  Hightower  v.  Overhaulser,  65  Iowa, 
347.  To  same  effect  State  v.  Board  of  Medical  Examiners,  10  Mont.  162;  25 
P.  440. 

8  James  v.  Commissioners  of  Bucks  County,  13  Pa.  St.  72. 
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the  parties.  Accordingly,  the  writ  was  denied  where  proceedings 
in  regard  to  laying  out  a  road  were  carried  to  the  circuit  court 
by  certiorari,  pending  which  a  writ  of  mandamus  was  asked  to 
compel  the  highway  commissioners  to  do  that  the  legality  of 
which  was  to  be  determined  upon  the  certiorari.1  Nor  will  an 
application  for  peremptory  mandamus  to  compel  a  county  treas- 
urer to  execute  certain  tax  deeds  be  entertained,  when  it  appears 
by  the  answer  that  actions  are  pending  in  other  courts  to  have 
the  tax  proceedings  declared  void.2  So  where  a  city's  creditor, 
to  satisfy  his  judgment,  garnished  stocks  owned  by  the  city  more 
than  sufficient  to  pay  it,  and  the  question  whether  they  could  be 
subjected  to  pay  the  city's  debts  was  still  pending  on  appeal,  it 
was  held  that  he  was  not  entitled  to  mandamus  requiring  the  city 
officers  to  levy  and  collect  a  tax  to  pay  his  judgment.8 

§  1447.  When  previous  Demand  neoessary. — As  to  when  a 
demand  upon  the  party  charged  with  the  performance  of  an 
official  duty  should  precede  the  application  for  mandamus,  the 
authorities  are  not  altogether  consistent ;  and  yet  it  is  a  generally 
accepted  rule  that  where  the  duty  is  due  to  the  relator  in  no 
other  respect  than  that  in  which  each  and  every  other  citizen  is 
entitled  to  its  performance,  no  demand  is  required,  but  that  in 
every  case  of  an  application  based  upon  private  interest,  a  prior 
demand  upon  the  officer  should  be  alleged  and  proven.4  To 
authorize  a  mandamus  against  the  common  council  of  a  city,  there 
need  not  be  a  positive  refusal  by  the  common  council  to  perform 
the  duty;  it  is  sufficient  to  show  a  manifest  intention  not  to 
perform  it.6    And  where  an  officer  charged  by  law  with  the  per- 

1  Oswego  Highway  Comm'rs  v.  People,  00  111.  587. 

*  State  v.  Patterson,  11  Neb.  266. 

*  Hitchcock  v.  Galveston,  4  Woods,  (C.  Ct.)  308. 

4  Supra,  §1381.  Held,  no  demand  necessary.  Commonwealth  v.  Commis- 
sioners, etc.,  37  Pa.  St.  277.  Columbia  County  v  King,  13  Fla.  451.  Compare 
State  v.  Schaack,  28  Minn.  358.  State  v.  Hull,  17  Minn.  420.  An  objection  for 
want  of  demand,  comes  too  late  after  the  merits  of  the  case  have  been  discussed. 
State  p.  Lehre,  7  Rich.  (S.  C.)  234.  Only  after  demand  and  refusal  does  man- 
damus lie  to  compel  a  county  clerk  to  execute  a  tax  deed ;  Bryson  t>.  Spaulding, 
20  Kan.  427.  On  mandamus  by  a  private  person  to  compel  a  county  clerk  and 
treasurer  to  keep  the  books  in  their  offices  in  a  particular  manner,  —  Held,  that 
a  demand  must  be  first  made  upon  them  for  that  purpose.  State  v.  Eberhardt, 
14  Neb.  201.     See  also  State  v.  Governor,  25  N.  J.  L.  (1  Dutch.)  331. 

1  State  v.  Rahway,  33  N.  J.  L.  (4  Vr.)  110.  The  opinion  of  the  court  was 
delivered  by  Dalrimple,  J.,  as  follows:   "The  delay  in  the  performance  of  a 
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formance  of  a  particular  duty  on  or  before-  a  day  fixed  by  law 
gives  notice  before  the  day  that  he  does  not  intend  to  perform 
the  duty,  mandamus  lies  to  compel  him.1  But  as  a  general  rule, 
an  applicant  for  a  mandamus  must  show  that  he  has  made  a 
demand  upon  the  defendant  to  do  the  thing  required.  Nor  does 
it  follow  that,  because  a  promissory  note  might  be  sued,  as  be- 
tween individuals,  without  proof  of  a  demand  at  a  particular  time 
and  place  mentioned  in  the  note,  therefore  no  demand  need  be 
proved  as  a  condition  to  granting  a  mandamus  to  compel  a  public 
officer  to  pay  such  a  note  out  of  municipal  funds.2  The  demand 
should  precede  the  application  a  period  sufficient  to  afford  an 
opportunity  for  the  performance  of  the  act  or  duty  required ;  and 
where  a  rule  to  show  cause  why  mandamus  should  not  issue  was 
obtained  against  a  township  committee  six  days  after  a  demand 
was  made  for  the  performance  of  a  duty,  it  was  held  that  the 
interval  was  too  brief  to  support  a  presumption  of  a  refusal  of 
the  committee  to  perform  their  duty.8 

§  1448.  Diligenoe  in  seeking  the  Remedy.  —  An  applicant  for 
mandamus  must  show  that  he  has  exercised  due  diligence. 
Although  the  statute  of  limitations  does  not  apply,  the  discretion 
of  the  court  will  be  somewhat  guided  thereby.  So,  where  one's 
account  for  conveying  from  Ohio  to  Montana  a  fugitive  from 
justice  was  in  1873  presented  to  the  governor  of  Montana  Terri- 
tory for  audit,  a  proceeding  commenced  in  1877  was  held  to  be 
too  late,  actions  not  specially  provided  for  being  by  territorial 
statute  limited  to  three  years.4  And  in  New  York,  where  a 
special  bank  examiner  is  entitled  to  a  certificate  from  a  state 
officer  of  compensation  due  for  services  rendered  a  bank,  he  must 
demand  the  same  within  the  time  within  which  an  action  might 
be  prosecuted  to  recover  such  compensation,  and  cannot  extend 
such  time  by  neglecting  to  demand  the  certificate ;  and,  after  the 

plain  duty  is  equivalent  to  a  direct  refusal.  To  authorize  the  issuing  of  the 
writ,  there  need  not  be  a  positive  refusal  to  perform  the  duty.  If  by  any  act 
of  omission,  an  intention  not  to  perform  the  duty  is  manifested,  the  writ 
should  issue."  To  same  effect  Cleveland  v.  Board  of  Finance,  etc.,  38  N.  J.  L. 
259. 

1  Morton  ».  Comptroller-General,  4  S.  C.  430. 

*  Alexander  v.  McDowell,  67  N.  C.  330. 

8  Magie  v.  Union  Committee,  42  N.  J.  L.  531. 

4  Territory  r.  Potts,  3  Montana,  364.  See  also  People  v.  French,  12  Abb. 
(N.  Y.)  N.  Cas.  156. 
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expiration  of  such  time,  mandamus  will  not  lie  to  compel  the 
officer  to  issue  the  certificate.1  In  Ohio,  there  is  no  statutory 
limitation  as  to  the  time  within  which  the  writ  of  mandamus  may 
be  obtained.  Such  proceeding  is  not  comprehended  within  the 
term  "  civil  action  "  recognized  by  the  Code.  In  determining  what 
will  constitute  such  unreasonable  delay  as  to  justify  a  refusal  of  the 
writ,  regard  must  be  had  to  whether  any  person's  rights  have 
been  prejudiced  by  the  delay.2  On  the  same  principle,  mandamus 
will  be  refused  where  sought  to  relieve  one  from  the  consequence 
of  his  own  mistakes  or  omissions,  as  for  instance,  to  compel  an 
official  who  has  executed  a  tax  deed  on  evidence  furnished  by 
the  holder  of  the  certificate,  to  issue  another  deed  on  additional 
evidence.8 

1  People  r.  Preston,  (Sup.)  16  N.  Y.  S.  488. 

*  Chinn  v.  Fayette  Trustees,  32  Ohio  St.  236.   A  delay  of  nearly  four  years 

in  making  application  for  a  writ  of  mandamus  to  compel  the  laying  out  of  a 

schoolhouse  lot  in  accordance  with  the  report  of  a  committee  was  held  fatal, 

and  the  writ  was  refused.     True  v.  Melvin,  43  N.  H.  503.     The  writ  may  be 

refused  if  the  petitioner  is  chargeable  with  unreasonable  delay  in  making  his 

claim.    State  v.  Earle,  42  N.  J.  L.  94. 

'  Klokke  v.  Stanley,  109  111.  192. 

vol.  ii. — 27 
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CHAPTER  XLIH. 

TO  FEDERAL  OFFICERS. 

f  1449.  Of  the  Jurisdiction. 

§  1450.  Seldom  issued  to  Cabinet  Officer. 

§  1451.  Payment  of  Claims. 

§  1449.  Of  the  Jurisdiction.  —  Mandamus  lies  to  Federal  officers 
below  the  President  to  compel  the  performance  of  mere  ministe- 
rial duties,  clearly  imposed  by  act  of  Congress,  to  the  same  extent 
and  subject  to  the  same  limitations  as  in  the  case  of  state  officers 
charged  with  the  performance  of  ministerial  functions.  The  gen* 
eral  jurisdiction  is  vested  in  circuit  and  district  courts ;  and  the 
United  States  circuit  court  has  power  to  compel  by  mandamus  a 
collector  of  a  port  to  grant  a  clearance  which,  without  sufficient 
reason,  he  refuses  to  grant.1  But  in  cases  where  the  remedy  is 
sought  against  the  heads  of  departments  the  jurisdiction,  from 
reasons  of  convenience,  has  been  given  exclusively  to  the  circuit 
court  of  the  District  of  Columbia,  from  whose  decision  an  appeal 
lies  direct  to  the  Supreme  Court.  Other  circuit  and  district  courts 
are  not  authorized  to  issue  a  mandamus  to  these  officers.2 

A  state  court  cannot  issue  a  mandamus  to  an  officer  of  the 
United  States.8 

§  1450.  Seldom  issued  to  Cabinet  Officer.  —  The  court  will  not 
grant  a  rule  on  the  Postmaster-General  to  show  cause  why  he 
should  not  be  compelled  to  perform  an  executive  act  which  re- 
quires investigation  and  the  exercise  of  judgment,  especially  if  it 
appears  from  the  petition  itself  that  he  has  acted  upon  the  subject 
and  disposed  of  the  question  submitted  to  his  judgment4    And 

1  Gilchrist  v.  Collector,  5  Hughes,  (C.  Ct.)  1 ;  see  also  In  re  Yintschger,  (Cir. 
Ct)  60  F.  459. 

*  Kendal]  t>.  United  States,  12  Pet  524 ;  Decatur  v.  Paulding,  14  Pet  497. 
The  question  whether  a  proceeding  by  mandamus  will  lie  against  the  Secretary 
of  the  Treasury  of  the  United  States,  to  compel  him  to  pay  a  judgment  rendered 
by  the  court  of  claims,  discussed.    Brown  v.  United  States,  0  Ct  of  CI.  171. 

»  M'Clung  v.  Silliman,  6  Wheat  598. 

*  United  States  v.  Key,  3  McArthur,  (D.  C.)  337. 
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where  the  commissioner  of  patents  has  decided  that  one  claiming 
to  be  the  assignee  of  a  patentee,  and,  as  such,  entitled  to  a  reissue 
of  the  patent,  under  Act  of  Congress  of  1836,  is  not  an  assignee 
within  the  meaning  of  the  act,  and  therefore  declines  to  examine 
the  application  for  reissue,  a  mandamus  will  not  lie  to  compel  the 
commissioner  to  proceed  to  examine  the  application.1    On  like 
principle  it  was  held  that  the  act  of  the  superintendent  of  public 
printing  in  delivering  to  the  printer  that  part  of  the  patent  report 
relating  to  agriculture  was  not,  under  Act  of  Congress  of  August 
26, 1852,  a  mere  ministerial  act,  but  one  requiring  judgment,  an 
examination  of  the  usages  of  Congress  with  regard  to  public  docu- 
ments presented  in  detached  parts,  and  a  decision  upon  them,  and 
mandamus  would  not  therefore  lie  to  compel  its  performance.2 
But  mandamus  may  issue  to  compel  the  commissioner  of  patents 
to  prepare  a  patent,  to  countersign  it,  and  to  lay  it  before  the 
Secretary  of  the  Interior  for  his  signature,  the  commissioner  hav- 
ing decided  that  the  relator  was  entitled  to  it.8 

§  1451.  Payment  of  Claims.  —  By  Federal  legislation,  enacted 
from  time  to  time,  proper  tribunals  have  been  established  for  the 
trial  and  adjustment  of  claims  against  the  United  States.  A  case 
might  arise  in  which  mandamus  would  lie  against  the  chief  of  a 
department  to  compel  the  performance  of  a  strictly  ministerial 
act,  essential  to  the  perfecting  a  claim  or  to  coerce  its  payment 
after  other  remedies  were  exhausted.  But  courts  are  reluctant  to 
interfere  with  the  fiscal  operations  of  the  government  in  this  sum- 
mary way,  and,  ordinarily,  mandamus  will  not  issue  to  compel 
the  Secretary  of  the  Treasury  to  pay  a  claim  against  the  United 
States,  especially  where  the  act  involves  the  exercise  of  judgment 
or  discretion,  nor  unless  there  has  been  a  specific  appropriation 
for  the  particular  claim,  and  a  direction  by  Congress  for  its  pay- 
ment.4   Nor  will  mandamus  lie  against  the  Secretary  of  the  Navy, 

1  Com raisssi oner  of  Patents  v.  Whitely,  4  Wall.  522. 

1  United  States  v.  Seaman,  17  How.  225.  Mandamus  held  not  to  be  the 
proper  remedy  to  compel  government  officers  to  perform  duties  alleged  to  have 
been  neglected,  in  cases  depending  upon  particular  facts.  United  States  v. 
Guthrie,  17  How.  284;  Miles  v.  Bradford,  22  Md.  170;  People  v.  Auditor-Gen- 
eral, 17  Mich.  161 ;  Chamberlain  v.  Sibley,  4  Minn.  309. 

1  Butterworth  v.  United  States,  112  U.  S.  50;  United  States  v.  Butter- 
worth,  3  Mackey,  (D.  C.)  220. 

4  United  States  v.  Boutwell,  3  Mc Arthur,  (D.  C.)  172;  Mississippi  v.  Dur- 
ham, 4  Mackey,  (D.  C.)  235.  See  also  Reeside  v.  Walker,  11  How.  272; 
United  States  v.  Windom,  11  S.  Ct.  197. 
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at  the  instance  of  an  officer  in  the  navy,  to  enforce  payment  of  his 
salary;1  or  to  compel  the  Secretary  of  State  to  pay  over  money 
withheld  by  him  to  cover  the  possible  expenses  of  a  claims  com- 
mission, in  case  a  foreign  government  shall  not  pay  them.2  But 
mandamus  lies  to  the  Postmaster-General,  requiring  him  to  give 
a  credit  on  his  books  to  certain  contractors,  the  credit  having 
been  certified  by  the  Solicitor  of  the  Treasury  to  be  due  to  the 
contractors,  pursuant  to  an  act  of  Congress,  and  the  Postmaster- 
General  having  been  ordered  by  the  same  act  to  give  the  credit, 
which  he  refused  to  do.8 

1  Brashear  v.  Mason,  6  How.  92. 

■  United  States  v.  Bayard,  4  Mackey,  (D.  C.)  310.    See  also  United  States 
v.  Blaine,  11  S.  Ct.  607. 

»  Kendall  v.  United  States,  12  Pet.  524. 
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CHAPTER  XLIV. 


TO   STATE  OFFICERS. 


§  1452.  To  Governors  —  Conflict  as  to  Ju- 
risdiction. 

1453.  Same  Subject. 

1454.  To  Other  State  Officers. 

1455.  To  Secretary  of  State. 

1 456.  To  State  Auditor  and  Comptroller. 

1457.  Same — Right    unascertained  or 

disputed. 

1458.  Same  —  Defence  of  no  Fund  in 

Treasury. 


§  1459.  Same  —  Discretionary  Functions 
not  controlled. 

1460.  Same  —  Other  Duties. 

1461.  To  Treasurer. 

1462.  To  State  Boards. 

1463.  To  Chief  Officer  of  Land  Office. 

1464.  To  Insurance  Commissioners. 

1465.  To  Superintendent  of  State  Print- 

ing. 

1466.  To  Keeper  of  State  Prison. 


§  1452.  To  Governors — Conflict  as  to  Jurisdiction.  —  No  little 
conflict  exists  as  to  the  power  of  the  judiciary  to  control  the  chief 
executive  office  of  a  state  by  mandamus.  In  no  state  has  the 
claim  of  jurisdiction  extended  beyond  an  application  of  general 
principles  to  governors,  with  the  usual  discrimination  between  dis- 
cretionary and  ministerial  duties ;  and  in  a  majority  of  the  states 
the  jurisdiction,  even  with  respect  to  the  latter,  is  denied  alto- 
gether. In  those  states  where,  with  respect  to  purely  ministe- 
rial duties,  the  power  is  asserted,  the  argument  proceeds  upon  the 
ground  that  the  mere  fact  that  the  duties  are  due  by  the  chief 
executive  should  not  deter  the  courts  from  compelling  their 
performance  in  a  proper  case.  The  opposing  argument  is  based 
upon  the  principle  that  under  our  forms  of  state  government,  sep- 
arating all  powers  into  three  distinct  branches,  —  legislative,  execu- 
tive, and  judicial,  —  each  should  be  kept  free  from  interference  by 
either  of  the  others,  and  that  the  executive  department,  as  regards 
the  duties  imposed  upon  it  by  law,  is  entirely  independent  of  con- 
trol in  any  degree  whatever  by  the  judiciary.1    While,  as  before 

*  In  Tennessee,  etc.  R.  Co.  v.  Moore,  36  Ala.  371,  the  court  say:  "By  the 
constitution  of  this  state  the  powers  of  the  government  are  divided  and  dis- 
tributed among  three  departments,  the  legislative,  the  executive,  and  the  judi- 
cial. The  governor,  as  the  head  of  the  second  of  these  departments,  is  clothed 
with  the  *  supreme  executive  power  of  the  state;'  and  in  the  discharge  of 
those  political  functions  attached  to  his  office,  which  depend  on  the  exercise  of 
his  own  judgment  or  discretion,  his  determinations  are  conclusive.    Any  at- 
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stated,  the  views  of  courts  in  the  various  states  radically  differ, 
the  doctrine  denying  the  right  of  interference  even  with  respect 
to  duties  usually  considered  as  ministerial  is  supported  by  the 
clear  weight  of  authority. 

§  1453.  Same  Subject.  —  In  Alabama,  California,  Colorado,  In- 
diana, Louisiana,  Maryland,  Montana,  Nevada,  North  Carolina,  and 
Ohio,  it  may  be  said  to  be  the  established  doctrine  that  man- 
damus lies  to  the  governor  to  compel  the  performance  of  duties 
not  of  a  political  nature,  and  in  which  there  is  no  element  of  dis- 
cretion, when  expressly  imposed  upon  him  by  statute  to  the  same 
extent  as  to  other  officers.1  It  was  formerly  held  in  Louisiana 
that  the  courts  had  no  power  to  coerce  the  governor  ;2  but  a  later 
decision  disregarded,  if  it  did  not  overrule,  the  former  decision,  and 

tempt  on  the  part  of  the  judiciary  to  control  or  direct  him  in  the  performance 
of  executive  duties,  about  which  he  has  a  discretion  and  may  exercise  his 
own  judgment,  would  be  a  manifest  usurpation  of  power.  But  there  is  noth- 
ing in  the  nature  of  his  office  which  can  prevent  the  legislature  from  assign- 
ing to  the  governor  the  performance  of  some  mere  ministerial  act,  in  regard 
to  which  he  is  not  clothed  with  any  discretionary  power,  his  whole  duty  being 
that  of  simple  obedience  to  the  command  of  the  legislature;  and  when  this  is 
done,  the  governor  is  to  be  viewed  as  merely  a  ministerial  agent  of  the  law; 
and  if  he  fails  or  refuses  to  perform  the  act  required  of  him,  he  is  amenable  to 
the  law;  and  any  person  whose  rights  are  dependent  on  the  perforrnauce  of 
such  act  may  have  redress  by  resorting  to  the  proper' legal  remedy." 

1  Tennessee  &  Coosa  R.  Co.  v.  Moore,  36  Ala.  371;  Middleton  p.  Low, 
30  Cal.  596;  Harpending  v.  Haight,  30  Oal.  189;  Greenwood  Cemetery  Land 
Co.  v.  Routt,  (Colo.)  28  P.  1125;  Gray  r.  State,  72  Ind.  567;  Baker  v.  Kirk, 
33  Ind.  517;  Magruder  v.  Swann,  25  Md.  173;  Groome  v.  Gwinn,  43  Md.  572; 
Chumasero  v.  Potts,  2  Mont.  242;  State  v.  Blasdel,  4  Nev.  241 ;  State  r.  Chase, 
5  Ohio  St.  528.  But  the  discretion  of  the  governor  under  Cal.  Act  of  April  1, 
1876,  providing  for  a  supply  of  water  for  the  university,  and  for  the  deaf, 
dumb,  and  blind  asylum,  cannot  be  controlled  by  mandamus.  Berryman  9. 
Perkins,  55  Cal.  483.  Nor  can  the  governor  be  compelled,  by  mandamus,  to 
issue  a  proclamation  for  an  election,  on  a  date  specified  in  a  measure  adopted 
by  the  legislature  for  submission  to  the  people  of  a  proposed  amendment  to 
the  constitution,  where  no  law  has  been  adopted  fixing  the  time  for  such  elec- 
tion. Hatch  v.  Stoneman,  66  Cal.  632;  6  P.  734.  The  governor  of  the  state 
will  not  be  compelled  by  writ  of  mandamus  to  issue  a  commission  to  a  duly 
elected  auditor  of  a  county  where  it  appears  that  prior  to  the  election  of  relator 
an  affidavit  was  filed  with  the  governor  stating  that  theretofore  he  had  b<  en 
treasurer  of  said  county,  and  failed  to  account  for  money  that  had  come  to  his 
hands.  Distinguishing  Gray  v.  State,  72  Ind.  567;  Hovey  v.  State,  (Ind.)  27 
N.  £.  175.  See  State  v.  Chase,  5  Ohio  St.  528.  Attorney-general  cannot  by 
mandamus  be  compelled  to  bring  action  in  quo  warranto  under  Ohio  statutes. 
Thompson  v.  Watson,  48  Ohio  St.  552;  31  N.  £.  742. 

*  State  9.  Warmoth,  22  La.  An.  1. 


CHAP.  XLIV.]  TO  8TATE  OFFICERS.  1207 

held  that  where  relator,  in  pursuance  of  a  contract  with  the 
governor,  whereby  he  was  to  receive  one  half  of  the  lands  recov- 
ered by  him,  obtained  patents  from  the  United  States  for  large  tracts, 
a  ministerial  duty  devolved  upon  the  register  to  prepare,  and  upon 
the  governor  to  sign,  patents  to  relator  for  one  half  thereof,  and 
mandamus  will  lie  to  compel  its  performance.1  A  fair  illustration 
of  this  doctrine  was  afforded  in  a  case  where  a  statute  made  it 
the  duty  of  the  governor  to  authenticate  all  bills  which  had  passed 
both  houses  of  the  legislature,  the  act  of  authentication  being 
treated  merely  as  a  ministerial  act  which  the  law  might  with 
equal  propriety  have  imposed  upon  any  other  officer,  and  for  that 
reason  clearly  distinguishable  from  acts  of  an  executive  or  politi- 
cal character.2  So  where  it  was  considered  that  a  statute  requir- 
ing, when  land  is  sold  by  the  state  land  board,  consisting  of  the 
governor  and  other  officers,  that  a  patent  shall  be  issued  to  the 
purchaser,  and  that  the  patent  shall  be  signed  by  the  governor,  and 
countersigned  by  the  register,  etc.,  vested  no  discretionary  or  po- 
litical power  in  the  governor,  and  the  courts  were  held  to  have 
power  by  mandamus  to  compel  him  to  sign  a  patent  to  a  purchaser 
of  land  who  had  paid  his  money  and  was  entitled  to  it,  and  had 
no  other  adequate  remedy.8  But  in  Arizona  Territory,  Arkansas, 
Florida,  Georgia,  Illinois,  Maine,  Michigan,  Minnesota,  Mississippi, 
New  Jersey,  Pennsylvania,  Rhode  Island,  and  Tennessee,  it  is 
settled  by  decisions  of  the  highest  courts  that  the  chtef  executive 
is  so  far  independent  of  all  control  of  the  courts  with  respect  to 
all  official  duties,  whether  purely  ministerial  or  such  as  are  known 
as  executive,  that  mandamus  will  not  lie  in  any  case.4    Thus  the 

1  State  v.  Nicholls,  (La.)  7  So.  738;  see  also  Stater.  Board  of  Liquidation, 
(La.)  8  So.  577. 

1  Harpending  v.  Haight,  39  Cal.  180. 

»  Greenwood  Cemetery  Land  Co.  v.  Routt,  (Colo.  Sup.)  28  P.  1125;  citing 
Union  Colony  ».  Klliott,  5  Colo.  373 ;  People  v.  District  Court,  14  Colo.  363; 
24  Pac.  Rep.  260;  People  v.  Graham,  16  Colo.  347;  26  Pac.  Rep.  936. 

4  Board  of  Directors  v.  Wolfley,  (Ariz.)  22  P.  383;  Hawkins  *».  Governor, 
1  Ark.  571;  Stater.  Governor,  1  Dutch.  331;  State  t;.  Drew,  17  Fla.  67 ;  Low 
r.  Towns,  8  Geo.  360;  People  v.  Bissell,  19  111.  229;  People  v.  Cullora,  100 
111.  272 ;  People  p.  Yates,  40  111.  126;  State  v.  Warmoth.  22  La.  An.  1;  In  re 
Dennett,  32  Me.  508;  People  v.  Governor,  29  Mich.  320;  Chamberlain  v.  Sib- 
ley, 4  Minn.  309 ;  Rice  v.  Austin,  19  Minn.  103;  Vicksburg  &  Meridian  R.  R. 
Co.  v.  Lowry,  61  Miss.  102 ;  s.  c  48  Am.  Rep.  76 ;  State  v.  Governor,  39  Mo. 
388;  Commonwealth  v.  Wickersham,  90  Pa.  St.  311;  Mauran  ».  Smith,  8  R.  I. 
192;  Turnpike  Co.  v.  Brown,  8  Baxter,  490. 
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remedy  was  refused  where  sought  to  compel  the  governor  to  sign 
and  issue  to  the  petitioner  a  commission  to  an  office  to  which  he 
claimed  to  have  been  fully  elected.  The  court  considered  all  the 
powers  conferred  upon  the  governor  by  the  constitution  to  be  po- 
litical powers,  and  all  the  duties  so  conferred  to  be  political  duties, 
and  that  touching  all  these  he  was  entirely  independent  of  the 
judiciary,  being  responsible  to  the  people  alone,  and  liable  to  im- 
peachment for  misdemeanor  in  office.1  In  Missouri  it  was  held 
that  the  granting  of  a  commission  by  the  governor  to  a  person 
who  has  a  certificate  from  the  clerk  of  the  county  court,  of  elec- 
tion as  a  county  judge,  was  not  a  mere  ministerial  duty,  but  an 
official  act  imposed  upon  him  by  the  constitution,  and  the  supreme 
court  had  no  power  to  issue  a  mandamus  against  him  to  compel 
him  to  issue  such  commission.2  It  cannot  be  inferred  from  this 
decision  what  the  view  of  the  court  would  be  in  a  case  involving 
what  it  should  consider  a  purely  ministerial  duty  due  by  the  gov- 
ernor. So  in  Iowa  there  seems  to  have  been  no  decision  directly 
in  point8 

§  1454.  To  other  State  Officers.  —  In  a  few  states  immunity 
from  judicial  control  by  mandamus  has  been  conceded  to  other 

1  State  v.  Governor,  1  Dutch.  (N.  J.)  331,  the  court  saying:  "  If  by  minis- 
terial duties  are  meant  duties  performed  by  one  acting  under  superior  author- 
ity, or  not  wifh  unlimited  control,  none  of  the  duties  of  the  executive  are 
ministerial.  All  the  powers  conferred  by  the  constitution  upon  the  governor 
are  political  powers,  all  the  duties  enjoined  are  political  duties/1  To  the  same 
effect  are  the  opinions  in  State  v.  Governor,  39  Mo.  388;  Hawkins  r.  Governor, 
1  Ark.  570. 

*  State  v.  Fletcher,  39  Mo.  388.  Mandamus  will  not  lie  to  the  governor 
of  the  state  to  compel  him  to  return  to  the  secretary  of  state  a  bill  which, 
having  passed  the  general  assembly  and  been  certified  by  the  proper  officer  of 
both  houses,  is  presented  to  the  governor  for  his  consideration.  People  v. 
Yates,  40  111.  126. 

8  See  State  v.  Kirkwood,  14  Iowa,  162,  holding  that  mandamus  will  not  issue 
to  compel  the  governor  of  Iowa  to  issue  a  certificate  to  a  railroad  company, 
which  will  entitle  them  to  acquire  lands  granted  to  the  state  by  Act  of  Con- 
gress of  May  15,  1856,  unless  the  conditions  expressed  in  Laws  I860,  c.  37, 
§§  6,  7,  have  been  complied  with.  In  the  absence  of  any  specific  appropri- 
ation by  the  legislature  to  pay  for  the  services  of  the  state  agent,  appointed 
under  Seas.  Laws  1877,  c.  176,  (Gen.  St.  1889,  par.  5932)  to  prosecute  claims 
of  the  state  against  the  United  States,  the  supreme  court  will  not  compel,  by 
mandamus  or  otherwise,  the  governor,  auditor,  and  attorney-general  to  enter 
into  or  execute  any  contract  with  such  agent  for  his  compensation,  as  they 
are  empowered  to  do  by  Gen.  St.  1889,  par.  5934.  State  v.  Humphrey,  (Kan.) 
28  P.  722. 
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state  officers  than  the  governor  with  respect  to  duties  of  an  ex- 
ecutive  character.      Thus  in  Louisiana   the  writ  was  denied  to 
compel  the  secretary  of  state  to  promulgate  an  act  of  the  legisla- 
ture as  a  law  by  officially  publishing  it,  upon  the  ground  that  the 
relief  should  be  sought  for  his  neglect  therein  at  the  hands  of  the 
legislature  and  not  through  the  judiciary.1     So  in  Minnesota,  such 
chief  officers  as  secretary  of    state,  state  treasurer,  and   state 
auditor,  have  been  held  exempt  from  compulsion  in  the  perform- 
ance of  any  and  all  official  duties  at  the  hands  of  the  courts,  these 
offices  being  considered  as  but  branches  of  the  executive  depart- 
ment of  state  government.2    Thus,  it  was  held  under  the  rule  that 
courts  cannot  control  or  interfere  with  an  executive  officer  of  the 
state  in  his  official  acts,  even  though  they  are  such  that  the  duty 
to  perform  them  might  have  been  intrusted  to  some  other  officer, 
that  mandamus  cannot  issue  to  the  state  auditor  as  land  commis- 
sioner, directing  him  to  issue  a  permit  to  enter  on  state  lands  and 
cut  timber,  to  a  purchaser  of  said  timber  at  public  sale.3    And 
while  in  Tennessee,  it  is  held  that  even  the  governor  may  waive 
his  exemption  from  interference  and  submit  to  the  jurisdiction,4 
it  is  held  in  Minnesota  that  the  exemption  of  the  principal  state 
officers  is  not  merely  a  personal  privilege  which  may  be  waived  at 
pleasure,  but  a  restriction  imposed  on  grounds  of  public  policy, 
and  that  although  such  an  officer  waive  the  exemption  and  submit 
to  the  jurisdiction,  the  court  should  still  refuse  to  coerce  him  in 
the  performance  of  his  duty.6    In  Texas,  as  in  Minnesota,  the 
rule  of  immunity  is  not  restricted  to  the  chief  officer  of  state,  but 
would  seem  to  be  extended  to  all  state  officers,  such  as  the  com- 
missioner of  the  state  land  office,  who  is  there  regarded  as  part 
of  the  executive  department  of  the  state  government.    Thus  it 
was  held  that  mandamus  did  not  lie  to  compel  the  commissioner 
of  the  general  land  office  to  deliver  to  a  railroad  company  certifi- 
cates for  land  donated  by  the  state  in  aid  of  the  company,  he  be- 
ing regarded  with  respect  to  that  duty  as  much  beyond  judicial  con- 

1  State  v.  Deslonde,  27  La.  An.  71 ;  compare  State  v.  Nicholls,  (La.)  7  So. 
738.  Held  in  a  still  later  case  that  mandamus  will  lie  to  compel  the  secretary 
of  state  to  publish  the  official  journal  of  the  legislature,  as  required  by  law. 
State  v.  Mason,  (La.)  9  So.  776. 

*  State  v.  Dike,  20  Minn.  363;  State  v.  Whitcomb,  28  Minn.  60. 

*  State  t?.  Braden,  41  N.  W.  817;  40  Minn.  174. 
4  State  v.  Board  of  Inspectors,  6  Lea,  12. 

*  State  v.  Dike,  20  Minn.  863. 
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trol  as  the  governor.1  Subject  to  the  exceptions  stated  in  this 
and  the  preceding  sections  of  this  chapter,  it  may  be  stated  as  a 
general  rule  that  the  courts  have  power  in  proper  cases  to  issue 
writs  of  mandamus  commanding  state  officers  to  perform  official 
duties  which  involve  no  exercise  of  discretion.2 

§  1455.  To  Secretary  of  state.  —  The  performance  of  a  clear 
ministerial  duty  may  be  required  of  the  secretary  of  state.8  But 
where  the  secretary  of  state  approved  the  report  of  commissioners 
as  to  a  part  of  a  sum  awarded  (which  was  paid),  and  refused  his 
approval  as  to  the  remainder,  it  was  held  that  whether  or  not  he 
mistook  his  duty  in  approving  a  part,  the  act  could  not  operate 
against  the  state  as  an  approval  of  the  whole  award,  and  payment 
of  the  part  disapproved  would  not  be  enforced  by  mandamus.4 
And  to  warrant  the  issuance  of  the  writ,  the  duty  of  the  secretary 
of  state  to  do  the  act  must  be  dear ;  and  where  he  has  no  au- 
thority to  issue  patents  for  school  lands,  mandamus  does  not  lie 
to  compel  him  to  do  it.5    Nor  will  mandamus  issue  to  compel  the 

1  Galveston  B.  &  C.  R.  Co.  v.  Gross,  47  Tex.  428,  overruling  Houston,  etc. 
R.  Co.  v.  Kuechler,  36  Tex.  382  ;  State  v.  Braden,  40  Minn.  174 ;  see  also 
Bledsoe  v.  International,  etc.  R.  Co.,  40  Tex.  537  ;  does  not  lie  to  compel  the 
official  action  of  the  state  comptroller,  Chalk  v.  Darden,  47  Tex.  438;  or  Treas- 
urer Houston,  etc.  R.  Co.  v.  Randolph,  24  Tex.  317. 

3  See  Bryan  v.  Cattell,  15  Iowa,  538 ;  State  v.  Dubuclet,  28  La.  An.  85 ; 
Ex  parte  Pickett,  24  Ala.  91;  State  v.  Johnson,  28  La.  An.  932.  A  writ  of 
mandamus  lies  against  the  state  county  commissioner  commanding  him  to  pay 
an  enlisted  volunteer  his  bounty.  Eichelberger  v.  Sifford,  27  Md.  320.  Under 
§  14  of  the  Judiciary  Act,  authorizing  the  issue  of  "other  writs  not 
specially  provided  for  by  statute,  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdiction,"  the  circuit  courts  may  issue  a  mandamus  to  a 
state  officer.     Riggs  v.  Johnson,  0  Wall.  ICO. 

•  State  v.  Crawford,  (Fla.)  10  So.  118;  State  v.  Secretary  of  State,  33  Mo. 
293.  Mandamus  has  been  held  to  be  the  proper  remedv  in  the  following 
cases  :  To  compel  a  secretary  of  state  to  deliver  a  commission  to  which  a  party 
is  entitled,  —  Marbury  v.  Madison,  1  Cranch,  137  ;  State  v.  Wrotnowski,  17 
La.  An.  156.  To  furnish  copy  of  the  laws  to  the  person  holding  the  contract  to 
print  the  same,  notwithstanding  the  existence  of  a  later  law  providiug  for  the 
printing  thereof  by  another  party,  —  State  i>.  Barker,  4  Kan.  379;  State  v.  Law- 
rence, 3  Kan.  95 .  To  add  the  appropriate  date,  and  to  perform  every  other  neces- 
sary act  connected  with  the  filing  and  recording  of  an  instrument  in  his  office,  — 
Commonwealth  r.  Atlantic,  etc.  R.  R.  Co.,  53  Pa.  St.  9.  To  compile  and  promul- 
gate the  returns  and  tally-lists  forwarded  to  him  by  the  returning  officers,  as 
prescribed  by  law.  His  promulgating  them  upon  other  returns  than  those 
prescribed  is  not  sufficient.     State  v.  Secretary  of  State,  32  La.  An.  579. 

*  State  v.  Doyle,  38  Wis.  92. 

6  State  v.  Harvey,  11  Wis.  33.     Mandamus  will  not  lie  to  the  secretary  of 
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secretary  of  state  to  count  up  votes,  where  the  office  in  question  is 
already  filled  by  a  person  holding  by  color  of  right  by  virtue  of  a 
commission  issued  to  him  under  the  election.1  In  mandamus  pro- 
ceedings against  a  secretary  of  state  to  compel  him  to  audit  and 
allow  a  claim,  the  peremptory  writ  will  issue  against  his  successor, 
the  duty  being  a  continuing  one.2 

§  1456.  To  State  Auditor  and  Comptroller.  —  In  most  or  all  the 
states  there  is  an  office,  the  principal  duties  pertaining  to  which 
are  to  summarily  pass  upon  the  genuineness,  validity,  and  legality 
of  claims  presented  against  the  state,  and  to  draw  warrants  for  their 
payment  when  found  correct  and  justly  due.  The  incumbent  is  in 
some  states  styled  the  auditor  or  auditor-general,  in  others  the 
comptroller ;  but  however  designated,  his  duties  are  largely  minis- 
terial, thus  justifying  a  resort  to  the  remedy  by  mandamus  on  the 
part  of  claimants  for  his  refusal  upon  doubtful  questions  of  law, 
which  necessarily  arise  with  great  frequency.  The  principles  gov- 
erning the  use  of  the  remedy  apply  to  these  officers  as  parties  de- 
fendant, as  to  other  fiscal  and  auditing  officers,  the  general  rule 
being  that  when  by  the  state  law  as  it  exists  and  not  as  the  officer 
believes  it  to  be  or  construes  it,  the  state  is  indebted  to  a  party, 
and  the  amount  of  the  indebtedness  is  merely  a  matter  of  com- 
putation or  calculation,  the  holder  of  the  indebtedness,  upon  the 
officer's  refusal  to  draw  his  warrant  upon  the  proper  custodian 
of  state  funds,  is  entitled  to  a  writ  of  mandamus  directing  the 
claim  to  be  audited  or  allowed  and  a  warrant  drawn  for  its  pay- 
ment.8   The  office  of  state  comptroller  is  considered  one  of  public 

state  to  compel  him  to  issue  patents  to  state  lands,  where  that  is  the  duty 
of  the  governor.     Crane  v.  Secretary  of  State,  51  Mich.  195. 

1  State  v.  Rodman,  43  Mo.  256.  Upon  an  application  for  a  writ  of  manda- 
mus to  compel  the  secretary  of  state  to  affix  his  signature  to  the  commission 
of  a  sheriff  appointed  by  the  governor,  the  court  will  not  go  behind  the  com- 
mission to  inquire  into  the  evidence  on  which  it  was  issued.  State  v.  W rot- 
no  wski,  17  La.  An.  156.  Where  the  secretary  of  state  has  refused  to  receive 
and  file  a  certificate  of  a  vote  of  the  stockholders  of  a  corporation,  changing 
its  name,  for  the  reason  that  the  proposed  name  has  been  previously  assumed 
by  another  corporation,  mandamus  will  not  lie  to  compel  him  to  file  such  cer- 
tificate. Illinois  Watch  Case  Co.  v.  Pearson,  (111.. Sup.)  31  N.  E.  400. 
State  v.  Warner,  55  Wis.  271. 

8  State  v.  Stanb,  (Conn.)  23  A.  924;  State  ».  Anderson,  (N.  J.)  18  A. 
584;  Haly  v.  Auditor,  4  Bush,  (Ky.)  490;  Fowler  t>.  Pierce.  2  Cal.  165;  Mc- 
Cauley  v.  Brooks,  16  Cal.  11;  Lindsay  v.  Auditor,  3  Bush,  (Ky.)  231; 
Citizens  Bank  *.  Wright,  6  Ohio  St.  318;  Johnson  t>.  Reynolds.  44  Ala.  586; 
McKinney  v.  Reynolds,  Id.  660 ;  Johnson  v.  Kelly,  Wright,  (Ohio)  35:3 ;  State 
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trust,  and  is  conferred  upon  the  individual  for  the  benefit  of  the 
public.  If  the  acts  which  the  state  comptroller  refuse  to  perform 
concern  the  public  interests,  and  are  such  as  the  law  requires  to 
be  performed  by  him,  the  writ  of  mandamus  should  issue  to  com- 
pel the  performance  of  such  duty.1  The  auditor  of  public  accounts 
cannot,  however,  be  required  by  mandamus  to  issue  a  warrant  to 
the  relator  for  the  salary  of  an  office  while  another  person  holds 
the  commission.  It  is  no  part  of  the  duty  of  the  auditor  to  de- 
termine the  right  to  the  office,  nor  can  it  be  determined  as  a  col- 
lateral matter  in  such  a  proceeding.2  But  on  application  by  a 
member  of  the  legislature  for  a  writ  of  mandate  to  compel  the 
state  auditor  to  audit  and  settle  his  account  for  mileage  and  at- 
tendance, an  allegation  merely  that  a  controversy  has  arisen  as 
to  his  election  is  immaterial.8  Nor  is  it  any  objection  to  mandamus 
to  compel  the  auditor  of  Utah  Territory  to  issue  a  warrant  for 
plaintiff's  salary  as  superintendent  of  schools  that  such  salary  has 
already  been  paid  to  a  third  person,  now  out  of  office,  who  claimed 
the  same  as  superintendent  de  facto,  and  that  hence  the  right  to 
the  office  is  involved.4 

§  1457.  Same  —  Right  unascertained  or  disputed.  —  It  is  clear 
that  the  writ  should  not  be  granted  to  compel  the  comptroller  to 
allow  and  draw  his  warrant  for  payment  of  a  claim  or  do  any 
official  act  for  the  benefit  of  a  party  under  the  provisions  of  a  law 
which  has  been  by  the  judgment  of  the  court  of  last  resort  in  the 
state  declared  unconstitutional,6  or  where  for  other  reason  the 
claimant  has  no  recourse  in  law  against  the  state.6    Accordingly 


v.  Kenney,  10  Mont.  496;  26  P.  107;  State  v.  Burdick,  (Wyo.)  28  P.  146; 
Gilbert  v.  Moody,  (Idaho)  25  P.  1092;  Lachance  v.  Auditor-General,  77  Mich. 
563;  43  N.  W.  1005;  Swann  v.  Buck,  40  Miss.  268 ;  Angle  v.  Runyon,  38  N. 
J.  L.  403.  It  is  necessary  for  the  relator  to  show  a  presentation  of  the  claim  for 
allowance  to  the  comptroller.     State  v.  Doran,  5  Nev.  399. 

1  State  v.  Hobart,  12  Nev.  408.  But  one  aggrieved  by  the  comptroller's 
refusal  to  cancel  a  tax  sale  cannot  have  a  writ  of  mandamus.  His  remedy  ia 
by  certiorari.     People  r.  Chapin,  39  Huii,  (N.  Y.)  230. 

2  Winston  v.  Mosely,  35  Mo.  146.  To  same  effect,  State  v.  Auditor,  34 
Mo.  375.     See  State  v.  Hal li day,  60  Mo.  596. 

1  State  v.  Kenney,  (Mont.)  23  P.  733. 
*  Williams  v.  Clayton,  (Utah)  21  P.  398. 

5  State  v.  Jumel,  32  La.  An.  60. 

6  See  State  v.  Nolan,  8  Lea,  (Tenn.)  663,  holding  that  the  state  comptroller 
will  not  be  compelled  by  mandamus  to  issue  his  warrant  for  the  payment 
of  a  judgment  against  the  state  for  costs,  where  it  is  apparent  that  the  judg- 
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it  was  held  under  a  statute  which  provided  that  when  municipal 
bonds  were  declared  void  by  the  courts,  and  there  remained  in 
the  state  treasury  a  balance  of  funds  to  the  credit  of  the  bond 
fund  of  such  municipality,  and  there  were  not  other  valid  bonds 
issued  by  it,  the  auditor  of  public  accounts  should  draw  his  war- 
rant for  the  amount  of  such  balance,  which  should  be  paid  thereon 
to  the  municipality,  that  mandamus  would  not  lie  to  compel  the 
auditor  to  draw  his  warrant  for  the  balance  due  to  the  credit  of 
void  county  bonds,  where  there  were  outstanding  valid  bonds  of 
such  county  to  which  the  balance  in  the  treasury  might  legally 
be  applied,  and  the  proportion  of  such  balance  that  belonged. to 
the  void  bonds  had  not  been  ascertained.1  It  is  important  in  this 
connection  to  bear  in  mind  that  a  proceeding  by  mandamus 
against  the  state  auditor,  to  compel  him  to  issue  his  warrant 
upon  the  treasurer,  is  substantially  a  controversy  between  the 
plaintiff  and  the  state  which  does  not  abate  by  the  going  out  of 
one  auditor  and  the  qualification  of  another.2 

§  1458.  Same  —  Defence  of  no  Fund  in  Treasury.  —  Whether 
the  fact  that  the  fund  appropriated  for  the  payment  of  the  class 
of  demands  to  which  that  of  a  petitioner  for  mandamus  belongs 
has  been  exhausted  is  a  valid  reason  for  refusing  to  draw  the 
warrant  is  a  question  upon  which  the  authorities  are  not  entirely 
in  accord ;  but  most  of  the  differences  between  the  views  of 
courts  are  attributable  to  variances  found  in  statutory  provisions. 
Formerly  it  was  held  in  Arkansas  that  if  no  appropriation  had 
been  made  for  the  payment  of  the  salary  of  a  judge,  a  mandamus 
would  not  lie  to  the  auditor  of  public  accounts  to  pay  the  same.8 
But  under  a  later  statute  providing  that  "  in  all  cases  where  the 
law  recognizes  a  claim  for  money  against  the  state,  and  no  appro- 
priation shall  be  made  by  law  to  pay  the  same,  the  auditor  shall 
audit  and  settle  such  claim,  it  was  held  that  the  auditor  could  be 
compelled  by  mandamus  to  audit  and  settle  a  claim  for  legal  ser- 
vices rendered  in  enforcing  the  payment  of  overdue  taxes  for 
which  claim  no  appropriation  had  been  made.4     In  Illinois,  man- 

ment  was  irregular  and  not  authorized  by  law ;  also  Ambler  v.  Auditor-General, 
38  Mich.  746;  Green  v.  Purnell,  12  Md.  329. 

1  Swigert  v.  Hamilton  County,  130  111.  538 ;  22  N.  E.  609.  Writ  refused 
to  compel  receiver  to  pay  sugar  bounty ;  Kansas  Nat.  Bank  v.  Hovey,  (Kan.) 
28  P.  1090. 

8  Lindsay  v.  Auditor,  3  Bush,  (Ky.)  231. 

1  Ex  parte  Tully,  4  Ark.  220. 

4  Files  v.  State,  42  Ark.  233. 
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danius  will  lie  to  compel  the  state  auditor  to  issue  a  warrant  due 
for  property  received  by  the  state  under  a  contract,  and  the  state 
treasurer  to  countersign  and  deliver  the  warrant  to  the  person 
entitled  to  receive  it,  whether  or  not  there  is  money  in  the  treas- 
ury to  pay  it.1  But  in  Louisiana  the  auditor  cannot  be  compelled 
to  draw  warrants  on  the  treasurer,  in  favor  of  an  officer  of  the 
state,  for  any  sum  beyond  the  appropriation  made  by  the  legis- 
lature for  such  office.3  The  same  rule  prevails  in  Indiana  where 
a  claim  against  the  state  is  payable  out  of  a  specific  fund  which 
has  been  exhausted  ;8  and  under  the  constitution  of  New  York  it 
is  a  conclusive  answer  to  an  application  for  a  peremptory  manda- 
mus to  compel  the  comptroller  to  draw  his  warrant  upon  the 
treasurer  for  the  payment  of  a  claim  upon  the  treasury  that  no 
appropriation  has  ever  been  made  by  law  for  the  payment  of  the 
claim.4 

§  1459.  Same  —  Discretionary  Functions  not  oontroUed.  —  The 
ascertainment  of  the  amount  of  a  demand  against  the  state  often 
calls  for  the  exercise  of  judgment  and  discretion  into  which  the 
power  of  the  courts  will  not  intrude;6  hence  the  propriety  of 
applying  to  such  officers  the  rule  that  where  an  officer  is  vested 
with  a  discretion  in  the  performance  of  a  duty  or  exercise  of  a 
function,  mandamus  only  lies  to  set  him  in  motion,  but  not  to 
direct  how  or  to  what  effect  he  shall  act  Thus  it  was  held  that 
the  power  conferred  by  the  Colorado  statute  upon  the  auditor  to 
audit  and  allow  claims  against  the  territory  was  of  a  judicial 
nature,  and  mandamus  would  not  lie  to  compel  him  to  allow  a 
claim ;  but  that  if  he  refused  to  act  upon  a  claim  properly  pre- 
sented  to  him,  the  court  would  compel  him  to  do  so.8  On  the 
same  principle,  when  lands  have  been  sold  for  unpaid  taxes,  and 
a  deed  in  due  time  given  by  the  comptroller  to  the  state  as  a 
purchaser,  if  the  comptroller  refuses  to  cancel  the  sales  upon  the 
application  of  a  mortgagee,  on  the* ground  that  in  his  opinion  the 
sales  were  regular,  the  matter  is  for  his  determination,  and  he 
cannot  by  mandamus  be  required  to  reach  a  different  conclusion.7 

1  People  v.  Secretary  of  State,  58  111.  90. 
1  State  v.  Jumel,  30  La.  An.  Part  II.  861. 

•  State  v.  Porter,  89  Ind.  260. 

*  People  v.  Burrows,  27  Barb.  (N.  Y.)  89. 

*  See  People  v.  Adam,  3  Mich.  427. 

•  People  v.  Auditor,  etc.,  2  Col.  T.  97;  see  also  Towle  ».  State,  8  Fla.  202. 
T  People  v.  Chapin,  103  N.  Y.  635;  8  N.  £.  868.     Where  a  claim  is  pre- 
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§  1460.  Same  —  other  Duties.  —  Other  duties  in  addition  to 
those  pertaining  to  auditing  and  drawing  warrants  for  claims 
frequently  devolve  by  law  upon  the  class  of  officers  under  con* 
sideration.  To  these  the  same  general  principles  apply  as  to  their 
more  usual  and  important  duties.  Thus,  where  by  law  it  is  made 
the  duty  of  the  auditor-general  to  reject  the  taxes  upon  exempt 
lands,  the  performance  of  this  legal  duty  may  be  enforced  by  this 
remedy.1  And  mandamus  lies  to  compel  the  state  comptroller 
to  allow  the  district  attorney  to  inspect  and  make  copies,  or 
abstracts  or  computations  therefrom,  of  all  books,  papers,  state- 
ments, and  accounts,  on  file  or  record,  in  his  office,  relating  to 
the  proceeds  of  mines ; a  also  to  compel  a  state  officer  to  levy  a 
tax  for  the  payment  of  interest  upon  public  bonded  indebtedness.8 
So  if  the  auditor  of  public  accounts  declines  to  deliver  to  the 
revenue  commissioner  copies  of  the  land  and  property  books  for 
his  district,  he  will  be  compelled  by  mandamus.4  But  a  patent 
cannot  be  set  aside  or  vacated,  upon  a  motion  for  a  mandamus 
against  the  auditor,  requiring  him  to  issue  another  patent  for  the 
same  land.6  And  it  was  held  that  to  correct  an  alleged  error  in 
a  tax  duplicate,  on  the  ground  that  the  statute  under  which  the 
assessment  was  made  was  unconstitutional,  was  not  a  plain  min- 
isterial duty  for  which  mandamus  to  the  comptroller-general 
will  lie.6 

§  1461.  To  Treasurer.  —  The  range  of  discretion  left  to  state 
treasurer  where  he  is  only  to  pay  out  state  funds  upon  warrants 
of  the  comptroller  is  usually  much  more  restricted  than  that  of 
the  latter.  He  has  no  right  to  refuse  payment  to  a  party  holding 
a  warrant  for  anything  occurring  or  existing  anterior  to  its  being 
drawn,  and  can  only  inquire  as  to  its  genuineness  and  into  the 
question  of  whether  there  are  any  funds  in  his  hands  which  may 

sented  to  a  territorial  auditor,  who  acts  on  it,  and  allows  and  issues  his  war- 
rant for  a  part  thereof,  mandamus  will  not  issue  commanding  him  to  draw  his 
warrant  for  the  balance  of  the  claim.  Osborn  v.  Clark,  25  P.  797;  1  Ariz.  397. 
But  this  decision  is  of  more  than  doubtful  authority.  See  dissenting  opinion 
of  Porter,  J. ;  see  also  People  v.  Auditor-General,  86  Mich.  271. 
1  People  v.  Auditor-General,  9  Mich.  134. 

*  State  ».  Hobart,  12  Nev.  408. 

8  Morton  o.  Comptroller- General,  4  Rich.  (n.  8.)  480. 
4  Peters  v.  Massey,  33  Grat.  (Va.)  368. 

*  People  17.  Auditor,  3  111.  (2  Scam.)  567. 

6  Ex  parte  Lynch,  16  S.  C.  82.  That  discretion  of  comptroller  in  the  matter 
of  approving  bonds  not  controlled,  see  State  v.  Barnes,  25  Fla.  298. 
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be  legally  applied  to  its  payment.  To  him  also  applies  the  gen- 
eral rule  that  mandamus  cannot  issue  to  compel  a  state  officer  to 
perform  any  but  a  legally  defined  duty ;  and  application  for  the 
writ  will  be  refused  where  the  purpose  is  to  compel  the  treasurer 
to  pay  a  claim  which  the  state  has  not  admitted.1  Accordingly, 
a  state  treasurer  will  not  be  compelled  to  pay  over  the  principal 
and  interest  of  state  bonds  without  a  special  act  of  legislature 
authorizing  and  commanding  him  to  pay.2  Nor  have  the  courts 
any  power  to  compel  the  public  treasurer  to  pay  a  debt  which  the 
general  assembly  has  constitutionally  directed  him  not  to  pay.3 
And  it  may  be  stated  generally  that  mandamus  cannot  properly 
issue  against  the  state  treasurer  unless  he  has  money  and  ille- 
gally withholds  it  from  one  entitled  to  be  paid.4  And  it  seems 
that  in  Maine  the  view  prevails  that  as  no  action  can  be  main- 
tained against  the  state,  the  court  will  not  in  any  case  permit  a 
claim  to  be  enforced  circuitously  by  mandamus  against  the  treas- 
urer.6 But  the  writ  lies  to  compel  the  state  treasurer  to  deliver 
out,  upon  good  security,  a  mortgage  of  land  to  the  state,  to  be 
used  as  evidence  upon  a  trial  between  two  citizens,  concerning 
the  same  land,  which  one  claims  under  a  sale  made  by  virtue  of 
such  mortgage  in  behalf  of  the  state.6 

§  1462.  To  state  Boards.  —  An  important  part  of  the  fiscal  and 
other  operations  of  state  government  are  usually  carried  on 
through  constitutional  boards  and  commissions  created  by  stat- 
ute. To  these  mandamus  lies  in  a  proper  case  as  to  other 
officials.  But  where  a  board  of  state  auditors  are  created  by 
the  state  constitution,  an  independent  tribunal,  the  courts  have 

1  Bresler  v.  State  Treasurer,  26  N.  W.  825;  60  Mich.  40.  Where  money 
has  gone  into  the  state  treasury  as  part  of  the  general  balance  rightfully  re- 
ceived, and  not  as  a  separate  and  independent  item  wrongfully  received,  man- 
damus will  not  lie  to  require  its  repayment.  Ambler  v.  Auditor-General,  38 
Mich.  746.  But  a  state  treasurer  having  refused  to  pay  to  the  holder  an 
order  drawn  by  a  judge  for  the  payment  of  his  salary,  because  it  had  been 
countermanded  by  the  judge,  a  mandamus  was  granted,  to  compel  him  to  pay 
it,  there  being  sufficient  funds  in  his  hands  applicable  to  the  purpose.  State 
Bank  v.  Hastings,  15  Wis.  75  ;  see  also  McDougal  v.  Roman,  2  Cal.  80. 

2  State  v.  Bishop,  42  Mo.  504. 

*  Wilson  v.  Jenkins,  72  N.  C.  5  ;  Shaffer  v.  Jenkins,  Id.  275. 
4  State  v.  Dubuclet,  26  La.  An.  127. 

*  Weston  v.  Dane,  51  Me.  461. 

6  D'Oyley's  Case,  1  Brev.  (S.  C.)  238;  see  People  v.  State  Treasurer, 
4  Mich.  27. 
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no  jurisdiction  to  coerce  or  direct  their  action.1  Nor  will  a  court 
interfere  with  the  ordinary  exercise  of  the  discretion  of  a  board 
of  educational  lands  and  funds  in  refusing  a  lease  at  a  less  rate 
to  one  who  has  refused  to  carry  out  his  bid  of  a  higher  rate.2  So 
where  a  statute  required  an  applicant  for  leave  to  practise  medi- 
cine to  furnish  the  state  board  of  health  with  satisfactory  proof 
that  his  diploma  was  granted  by  some  legally  chartered  institution 
in  good  standing,  it  was  held  that  the  granting  of  leave  was  a  dis- 
cretionary matter  not  enforceable  by  mandamus.8  And  under  a 
statute  providing  that  the  board  of  dental  examiners  "  shall  at  all 
times  issue  a  license  to  any  regular  graduate  of  any  reputable 
dental  college,"  it  was  held  that  it  was  in  the  discretion  of  the 
board  to  decide  when  a  college  was  "  reputable,"  and  that  manda- 
mus would  not  lie  for  their  refusal.4  But  mandamus  lies  to  com. 
pel  the  board  of  state  auditors  to  perform  mandatory  duties 
imposed  on  them  by  the  legislature  outside  of  the  exclusive 
powers  vested  in  them  by  a  state  constitution.6 

§  1463.  To  Chief  Officer  of  Land  Office.  —  Mandamus  lies  to  the 
secretary  of  the  land  officer,  to  compel  him  to  make  the  calcula- 
tions of  interest  and  purchase  money  on  the  lands  sold,  but  not 
to  make  them  in  any  particular  manner ; 6  and  neither  the  judg- 
ment of  the  officer  in  passing  upon  claims,  nor  that  of  the  court, 
except  incidentally,  in  the  proceeding  by  mandamus,  will  affect 
the  rights  of  other  parties.7    And  it  was  held  that  mandamus 

1  People  v.  Board  of  State  Auditors,  32  Mich.  191 ;  see  State  v.  Board  of 
Liquidation,  9  Blatchf.  386;  s.c.  (La.)  7  So.  706. 

*  State  o.  Scott,  18  Neb.  597 ;  see  also  Shober  v.  Cochrane,  53  Md.  544. 

*  State  v.  Gregory,  83  Mo.  123 ;  s.  c.  53  Am.  Rep.  565 ;  same  principle, 
State  r.  McGrath,  91  Mo.  386;  3  S.  W.  846. 

4  People  v.  Illinois  Dental  Examiner*,  110  111.  180.  The  functions  of  the 
state  board  of  health,  under  Rev.  St.  Mo.  1889,  §  6878,  authorizing  it  to  re- 
fuse certificates  to  practise  medicine  to  individuals  guilty  of  unprofessional  or 
dishonorable  conduct,  after  giving  the  accused  an  opportunity  to  be  heard,  are 
9ua*i- judicial  in  their  nature;  and  where  they  have  refused  a  certificate  to  an 
applicant,  because  of  his  publication  of  advertisements  of  a  character  tending 
to  deceive  the  public  and  impose  on  the  ignorant,  mandamus  will  not  lie  to 
compel  them  to  grant  it.  State  r.  State  Board  of  Health,  103  Mo.  22 ;  15 
S.  VV.  322 

1  People  v.  State  Auditor's  Board,  42  Mich.  422.  Compare  Detroit  Free 
Press  Co.  v.  Auditors,  47  Mich.  135. 

*  Griffith  v.  Cochran,  5Binn.  (Pa.)  87 ;  see  also  Commonwealth  v.  Cochran, 
1  Serg.  &  R.  (Pa.)  473. 

7  Hempstead  e.  Uuderhill,  20  Ark.  337. 
vol.  ii.— 28 
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did  not  lie  to  compel  the  register  of  the  California  land  office  to 
issue  a  certificate  to  a  purchaser  from  the  state,  who  has  paid  the 
purchase-money  and  received  a  patent,  although  the  land  may  not 
have  been  the  property  of  the  state,  such  person  having  acquired 
the  title  of  the  United  States  by  availing  himself  of  the  provisions 
of  United  States  Act  of  March  1,  1877,  relating  to  indemnity 
school  sections.1 

§  1464.    To    Insurance   Commissioners.  —  The   determination  of 

the  superintendent  of  insurance  in  granting,  refusing,  or  revoking 
licenses  authorizing  insurance  companies  to  transact  business 
within  the  state,  involves  the  exercise  of  official  judgment  and  dis- 
cretion on  his  part,  which  cannot  be  controlled  or  directed  by 
mandamus.2  His  duties  being  for  the  most  part  ^ram-judicial, 
mandamus  will  not  lie  to  compel  him  to  issue  a  certificate  of 
admission  to  a  foreign  insurance  company,  which  has  been  refused 
a  hearing.3  Accordingly,  under  various  acts  relating  to  benefit 
associations  and  providing  that  the  application  for  membership  in 
such  an  association  shall  be  made  in  good  faith,  and  that,  when 
the  superintendent  of  insurance  shall  have  certified  that  they  have 
complied  with  the  provisions  of  the  act,  the  proposed  corporators 
shall  be  constituted  a  body  politic,  etc.,  it  was  held  that  the  super- 
intendent having  refused  to  issue  such  a  certificate  on  the  ground 
that  the  membership  of  the  proposed  association  was  not  entered 
into  in  good  faith,  mandamus  would  not  issue  to  compel  him  to 
issue  such  a  certificate.4 

§  1465.  To  Superintendent  of  State  Printing.  —  In  Virginia 
mandamus  will  lie  at  the  petition  of  any  citizen  of  the  common- 
wealth to  compel  the  keeper  of  the  rolls  to  strike  from  the  rolls, 
and  the  superintendent  of  public  printing  to  omit  from  the  acts  of 
the  assembly,  any  act  which  in  the  judgment  of  the  supreme  court 
of  appeals  is  not  law.6 

i  Sullivan  v.  Shanklin,  63  Cal.  247;  Milliner  v.  Harrison,  32  Grat  (Va.) 
422 ;  see  also  Durrett  v.  Crosby,  28  Tex.  667 ;  Smithee  v.  Mosely,  31  Ark. 
425. 

a  Dwelling-House  Ins.  Co.  v.  Wilder,  40  Kan.  561 ;  20  P.  265. 

•  American  Casualty  Ins.  Co.  v.  Fyler,  60  Conn.  448;  22  A.  404;  State  *. 
Moore,  42  Ohio  St.  103. 

4  In  re  Schmitt,'57  Hun,  590;  10  N.  Y.  S.  583;  same  principle,  People  v. 
Fairman,  12  Abb.  (N.  Y.)  N.  Cas.  252,  268. 

*  Wise  ».  Bigger,  70  Va.  269.  Writ  to  superintendent  of  schools  pertain- 
ing to  contract  for  school-books,  held  properly  refused.     Effingham  v.  Hamil- 
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§  1466.  To  Keeper  of  State  Prison.  —  Under  the  Indiana 
statutes,  providing  that  the  warden  shall  attend  to  the  purchasing 
of  all  articles  for  the  penitentiary,  and  that  all  accounts  for  claims 
against  the  penitentiary  shall  be  drawn  on  the  order  of  the  warden, 
countersigned  by  at  least  one  director,  it  is  the  imperative  duty  of 
the  warden  to  draw  a  warrant  for  fuel  sold  and  delivered  to  him 
for  the  use  of  the  institution,  actual  fraud  or  mistake  not  being 
alleged;  and  the  duty  being  imperative,  it  may  be  enforced  by 
mandate.1  But  where  it  was  a  legal  and  constitutional  provision 
that  "  no  mechanical  trade  shall  hereafter  be  taught  to  convicts  in 
the  state  prison,  except  the  making  of  those  articles  of  which  the 
chief  supply  for  the  consumption  of  the  country  is  imported  from 
other  states  and  countries,"  it  was  held  that  the  agent  of  the 
prison  alone  had  power  to  decide  what  trades  are  within  the 

prohibition,  and  the  court  refused  to  control  his  discretion  by 

mandamus.2 

ton,  68  Miss.  523.     Writ  granted  to  compel  the  attorney-general  to  give  a  cer- 
tificate that  the  suit "  was  duly  instituted  as  by  law  required,"  when  such 
certificate  is  necessary  in  order  to  collect  costs  against  the  state.     People  v. 
TTemain,  17  How.  (N.  Y.)  Pr.  10. 

1  Patten  v.  State,  117  Ind.  585;  19  N.  E.  303. 
9  People  v.  State  Prison,  4  Mich.  187. 
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§  1467.  Large  Discretionary  Powers.  —  With  respect  to  minis- 
terial duties  due  by  administrative  public  bodies  constituted  by 
law,  general  principles  are  applicable ;  *  but  it  will  be  seen  that 
most  of  the  power  conferred  upon  them  is  of  a  fua*z-judicial 
nature,  to  interfere  with  or  control  which  would  be  an  abuse  of  the 
remedy  by  mandamus.2  Nor  does  a  statute  which  declares  that 
a  board  of  supervisors  shall  not  be  sued  in  any  action  whatever, 
but  that  the  board  may  be  proceeded  against  by  mandamus, 
change  the  essential  nature  or  office  of  the  writ  itself.  The  court 
cannot  revise  the  judgment  of  the  board,  or  dictate  what  that 
judgment  shall  be.8 

§  1468.    Adjustment  and  Allowance  of  Claim.  —  Mandamus  does 

not  lie  to  compel  an  auditorial  board  to  allow  a  claim  ;  the  power 
of  the  court  in  that  proceeding  extends  no  further  than  to  require 
them  to  act  upon  it.4    Where  a  board  to  revise  assessments 

1  Commissioners  r.  Lynch,  2  McCord,  (S.  C.)  170;  Trustees  of  the  Wabash 
&  Erie  Canal  Co.  v.  Johnson,  2  Ind.  219;  People  v.  Chenango,  S  X.  Y.  (4  Seld.) 
317. 

2  State  v.  Verner,  (S.  C.)  9  S.  E.  113;  30  S.  C.  277;  State  v.  Bonner,  Bosb. 
(N.  C.)  L.  257;  Proprietors  of  Kennebec  Toll  Bridge,  Petitioners,  11  Me. 
(2  Fairf.)  263. 

*  Tilden  v.  Sacramento  County,  41  Cal.  68;  People  v.  Buffalo  State  Asylum, 
65  Hun,  603;  8  N.  Y.  S.  395. 

4  Auditorial  Board  v.  Hendrick,  20  Tex.  60;  Portwood  o.  Supervisors  of 
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erroneously  decided  that  the  board  making  an  assessment  of  rela- 
tor's damages  had  no  jurisdiction,  and  refused  to  pass  upon  such 
assessment,  and  the  relator  was  unable  to  obtain  relief  by  action, 
it  was  held  that  a  mandamus  requiring  such  board  of  revision  to 
meet  and  confirm  the  assessment  was  proper.1  But  where  such 
board  has  once  acted,  however  erroneous  their  action  may  have 
been,  mandamus  does  not  lie  to  reverse  their  decision,  but  the 
party  aggrieved  must  resort  to  his  action  at  law  or  appeal.2  Nor 
should  the  writ  in  any  case  be  granted  to  compel  a  board  to  allow 
a  claim  from  which  arises  no  legal  obligation  against  the  county 
or  other  municipality  ; 8  nor  should  a  writ  of  mandamus,  requiring 
a  board  of  auditors  of  a  town  to  audit  certain  claims,  command 
them  to  assemble  forthwith  for  that  purpose,  but  to  audit  them  at 
their  next  annual  meeting,  where  there  is  no  provision  of  law 
authorizing  them  to  hold  special  meetings.4 

§  1469.  Contracting  concerning  PubUo  Works.  —  Official  boards 
charged  with  the  power  and  duty  of  letting  contracts  for  public 
improvements  usually  have  almost  unlimited  discretion  as  to  what 

Montgomery,  52  Miss.  523;  People  v.  French,  24  Hun,  (N.  Y.)  263;  People 
v.  Oneida  County  Supervisors,  24  Hun,  (N.  Y.)  413.  A  mandamus  will  lie  to 
compel  selectmen  of  a  town  to  pay  the  damages  assessed  on  a  highway  laid 
ont  by  them,  and  to  open  such  highway.  Treat  v.  Middletown,  8  Conn.  243. 
Writ  granted  to  compel  appointment  of  appraisers.  Cleveland  v.  Board  of 
Finance,  etc.,  88  N.  J.  L.  259. 

1  People  r.  Green,  6  Thomp.  &  C.  (N\  Y.)  129.  See  Carpenter  v.  Bristol, 
21  Pick.  (Mass.)  258.  Writ  granted  to  compel  canal  commissioners  to  ap- 
praise damages.  Ex  parte  Jennings,  6  Cow.  (N.  Y.)  518;  McDaid  v.  Territory, 
(Okl.)  30  P.  438,  distinguishing  Mclntire  v.  Wood,  7  Cranch,  504,  and  Mc- 
Clung  v.  Silliman,  6  Wheat.  599. 

*  People  v.  Supervisors  of  Livingston  County,  26  Barb  (N.  Y.)  118;  People 
v.  Supervisors  of  Albany,  12  Johns.  (N.  Y.)  414;  Smith  v.  Mayor  and  Alder- 
men of  Boston,  1  Gray,  (Mass.)  72;  People  v.  Supervisors  of  St.  Lawrence, 
30  How.  (N.  Y.)  Pr.  173 ;  Woodman  t>.  Somerset,  24  Me.  151.  Held  not  to 
lie.  —  To  correct  a  judgment  of  the  board  of  police  of  Mississippi.  Board  of 
Police  v.  Grant,  17  Miss.  (9  Smed.  &  M.)  77*  Granted.  —  To  compel  trustees  of 
a  county  in  Ohio  to  distribute  moneys  to  religious  societies.  But  it  is  a  good 
return  that  the  moneys  had  been  all  distributed  by  a  former  board  of  trustees. 
State  v.  Warren  County,  2  Ohio,  10.  To  direct  commissioners  of  excise  to 
entertain  the  application  of  the  petitioner,  after  the  board  have  met  and  com- 
pleted the  term  of  ten  days  limited  in  the  act.  People  v.  Commissioners  of 
Saratoga,  7  Abb.  (N.  Y.)  Pr.  34. 

*  People  v.  Commissioners  of  Emigration,  27  Barb.  (N.  Y.)  562 ;  Hutchin- 
son v.  Commissioners,  25  Wend.  (N.  Y.)  692  ;  Chase  v.  Blackstone  Canal,  10 
Pick.  (Mass.)  244. 

*  People  v.  Westford,  53  Barb.  (N.  Y.)  555. 
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contracts  they  shall  make  and  with  whom.  They  cannot,  as  has 
been  shown,1  be  compelled  to  give  the  contract  to  the  lowest 
bidder,  especially  where  the  board  expressly  reserved  the  right  to 
reject  any  and  all  bids.2  And  even  in  the  absence  of  such  a 
reservation,  they  may  still  reject  the  lowest  bid  as  being  deceptive 
and  fraudulent  or  not  advantageous  to  the  public.8  Nor  is  such 
board  by  the  mere  fact  that  a  party  was  the  lowest  bidder  and  was 
ready  and  offered  to  give  the  required  security  precluded  of  the 
right  to  readvertise  and  make  a  final  award  upon  bids  received  on 
the  new  offer.4  It  is  in  the  discretion  of  the  board  whether  a  bid 
corresponds  to  the  requirements  of  the  law,  and  the  board  is  not 
subject  to  mandamus  for  rejecting  a  bid  not  offering  the  material 
required  by  the  specifications.5 

§  1470.  Leasing  School  Lands.  —  Upon  similar  principles  to 
those  just  stated,  mandamus  to  compel  commissioners  of  public 
buildings  and  grounds  to  accept  the  highest  bids  for  leasing 
school  lands  will  be  refused,  unless  it  appears  that  the  bid  was  the 
full  rental  value.6 

§  1471.  Public  Repairs  and  Improvements.  —  The  expediency 
of  entering  upon  public  improvements,  as  will  be  shown,  is  left 
almost  entirely  to  the  judgment  of  local  authorities  uncontrolled 
by  the  courts,  as  is  to  some  extent  the  matter  of  making  repairs  ;7 
but  where  the  necessities  of  public  travel  or  convenience  require  it, 
the  repair  of  streets,  highways,  and  bridges  will  be  coerced.  And 
mandamus  lies  to  compel  the  city  council  of  a  city  to  maintain  a 
toll  ferry  as  authorized  by  law.8 

§  1472.  In  Matters  pertaining  to  Public  Roads.  —  The  same 
liberality  is  indulged  with  reference  to  the  advisability  of  pro- 
ceedings looking  to  the  establishment  and  maintaining  public 
highways,  as  in  other  public   improvements  and  conveniences. 

1  Supra,  §  1438. 

•  Hanlin  v.  Charles  City  District,  66  Iowa,  69. 
»  People  v.  Contracting  Board,  33  N.  Y.  382. 

4  People  v.  Board  of  Education,  5  N.  Y.  S.  302.  See  People  t».  Canal 
Board,  13  Barb.  (N.  Y.)  432;  People  p.  Contracting  Board,  27  N.  Y.  37a  See 
also  Hoole  v.  Kinkead,  16  Nev.  217. 

•  State  v.  Kendall,  15  Neb.  262.  See  also  State  v.  Dixon  Co.,  37  N.  W. 
936;  24  Neb.  106,  followed.     State  v.  Lincoln  County,  (Neb.)  53  N.  W.  147. 

•  State  v.  Scott,  17  Neb.  686. 

7  Infra,  Chap.  XLVI.,  Subd.  V. 

8  Attorney-General  p.  Boston,  123  Mass.  460.  As  to  sufficiency  of  answer 
in  such  case,  see  Commonwealth  v.  Sheehan,  81  Pa.  St.  132. 
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Thus,  the  action  of  highway  commissioners,  in  refusing  to  have 
what  is  claimed  to  be  a  public  road  ascertained  and  recorded,  will 
not  be  controlled  by  mandamus.1  And  where  a  peremptory  writ 
of  mandamus  had  been  awarded  against  commissioners  of  high- 
ways, requiring  them  to  open  a  certain  road,  it  was  held  that  it 
was  a  sufficient  excuse  on  the  part  of  the  commissioners  for  not 
obeying  the  writ,  that  after  the  writ  was  awarded,  and  before  it 
was  issued  and  served,  the  road  thereby  directed  to  be  opened  was 
vacated  by  an  order  of  the  same  commissioners,  made  in  pursu- 
ance of  statutory  authority.2  But  mandamus  lies  to  compel  com- 
missioners of  highways  in  New  York  to  open  a  road  laid  out  by 
the  judges  of  the  court  of  common  pleas,  on  an  appeal  to  them 
from  the  refusal  of  such  commissioners  to  lay  out  the  road;8 
also  to  open  and  work  a  road  without  regard  to  the  near  approach 
of  the  expiration  of  their  terms  of  office  ;  and  when  the  terms  of 
office  expire,  their  successors  must  obey  the  command  of  the 
writ.4  And  mandamus  was  granted  to  compel  a  township  com- 
mittee to  assign  a  road  to  the  overseers  of  highways.6 

§  1473.  Duties  pertaining  to  Public  Schools.  —  The  father  of  a 
child  may  apply  for  mandamus  on  its  behalf  against  the  board  of 
education  of  a  city,  to  compel  them  to  admit  the  child  to  the  pub- 
lic schools.6  And  mandamus  will  lie  to  compel  the  directors  of  a 
school  district  to  act  on  a  petition,  although  there  is  an  appeal 
from  their  decision  when  given  ; 7  also  to  compel  the  directors  of 

1  People  v.  Hulse,  38  Hun,  (N.  Y.)  388.  As  to  compelling  a  board  of 
county  commissioners  to  make  a  record  of  their  proceedings  on  a  petition  for 
a  change  of  county  boundaries,  see  Board  of  Commissioners  v.  State,  15  Ind. 
250. 

8  Swan  v.  People,  31  III.  97;  see  People  v.  Lake  County,  33  Cal.  487. 

*  People  v.  Champion,  16  Johns.  (N.  Y.)  61.  Writ  granted  to  compel  the 
county  commissioners  to  issue  their  warrant  for  empanelling  a  new  jury  where 
one  jury  has  already  been  summoned  and  acted,  without  being  able  to  agree  in 
locating  a  highway.    Mendon  v.  Worcester,  10  Pick.  (Mass.)  235. 

*  People  v.  Collins,  19  Wend.  (N.  Y.)  56. 

*  Anonymous,  7  N.  J.  L.  (2  Hals.)  192. 

6  People  v.  Board  of  Education  of  Detroit,  18  Mich.  400 ;  Maddox  v.  Neal, 
45  Ark.  121 ;  s.  c.  55  Am.  Rep.  540.  School  trustees  have  authority  to  require 
that  a  reasonable  time  shall  be  given  to  the  study  and  practice  of  music  in  the 
public  schools,  and  a  text-book  provided  by  each  pupil ;  and  where  a  pupil  is 
expelled  for  refusal  to  comply  with  such  requirement,  mandamus  will  not  lie, 
in  the  absence  of  a  showing  of  some  good  excuse  for  his  refusal,  although 
made  under  his  father's  directions,  to  compel  his  reinstatement  State  v. 
Webber,  108  Ind.  31 ;  8  N.  E.  708. 

T  Hightower  v.  Overhaulser,  65  Iowa,  347;  Case  v.  Blood,  71  Iowa,  632; 
33  N.  W.  144. 
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a  school  district  to  use  text-books  which  have  been  adopted  by 
the  presidents  of  the  boards  of  education,  as  required  by  statute.1 
But  mandamus  will  not  lie  to  compel  the  members  of  a  school 
board  to  readopt  certain  publications,  and  reintroduce  them  into 
the  schools,  without  a  demand  having  been  made  upon  them  to 
do  this.2  Nor  does  the  writ  lie  to  review  the  discretion  of  the 
local  board  of  trustees  of  common  schools,  in  respect  to  the 
discipline  and  management  of  a  school.8  Nor  where  the  law 
makes  it  discretionary  with  school  trustees  to  set  off  territory 
from  one  district  to  another,  will  mandamus  lie  to  compel  them 
to  do  so.4  But  where  the  directors  of  a  school  district  refuse  to 
recognize,  as  a  part  of  the  district,  territory  alleged  by  the  inhabi- 
tants thereof  to  be  a  part  of  such  district,  and  to  provide  such 
territory  with  proper  school  facilities,  mandamus  will  lie  to  com- 
pel them  to  grant  the  relief  asked.6 

§  1474.  Pertaining  to  Public  Moneys  and  Indebtedness.  —  Under 
statutes  providing  that  the  town  board  shall  meet  on  the  first 
Monday  in  September  to  determine  what  amount,  if  any,  shall 
be  borrowed  on  the  credit  of  the  town,  and  for  what  roads  or 
bridges  such  amount  shall  be  borrowed  or  appropriated,  an  ad- 
journment of  the  board  without  determining  the  amount  is  equiva- 
lent to  a  refusal  —  which  is  within  their  discretion  —  to  borrow 
any  amount ;  and  they  cannot  be  compelled  by  mandamus  to 
meet  and  come  to  a  formal  conclusion.6 

§  1475.  Appointments  to  Office  and  Employment.  —  In  Massa- 
chusetts a  writ  of  mandamus  may  properly  issue  to  compel  the 
two  branches  of  a  city  council  to  comply  with  an  ordinance 
requiring  them  to  meet  in  convention  annually  and  appoint  a 
commissioner  of  streets.7  But  mandamus  does  not  lie  to  revise 
the  exercise  of  a  discretionary  power  pertaining  to  appointments, 
such  as  the  power  of  the  fire  commissioners  of  a  city  to  dismiss  a 
member  of  the  fire  department  upon  charges  of  incompetency.8 

1  State  p.  Springfield  School  Directors,  74  Mo.  21. 
1  Dobbs  p.  Stauffer,  24  Kan.  127. 
«  People  v.  School  Officers,  18  Abb.  (N.  Y.)  Pr.  165. 
4  School  Trustees  v.  Kay,  8  111.  A  pp.  30. 

•  Hancock  v.  District  Township  of  Perry,  78  Iowa,  550;  43  N.  W.  527. 

•  In  re  Town  Board  of  Lloyd,  26  N.  Y.  St.  285 ;  7  N.  Y.  S.  165. 

7  Attorney-General  v.  City  Council  of  Lawrence,  111  Mass.  90.  To  same 
effect,  Lamb  t>.  Lynd,  44  Pa.  St.  336. 

•  State  v.  Fire  Commissioners  of  Cleveland,  26  Ohio  St.  24.  The  court 
declined  to  grant  a  mandamus  to  compel  the  regents  of  the  university  to  ap- 
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§  1476.  Granting  Licenses. — Courts  are  very  reluctant  to  inter- 
fere with  the  power  vested  in  municipal  bodies  and  officers  to 
grant  or  refuse  licenses  and  permits,  and  will  not  do  so  except  in 
a  clear  case  of  abuse.  And  when  county  commissioners  refuse 
to  grant  a  license  to  retail  liquor,  on  the  ground  that  the  applicant 
is  not  a  fit  person,  mandamus  will  not  lie  to  compel  the  commis- 
sioners to  grant  it ;  and  it  is  immaterial  that  the  voters  of  the 
town  have  declared  themselves  in  favor  of  the  granting  of  licenses 
therein,  at  an  election  held  for  that  purpose.1  Nor  will  mandamus 
be  granted  to  compel  a  village  board  to  approve  a  liquor-dealer's 
bond,  unless  it  is  shown  that  they  abused  their  discretion  ;  and 
they  need  state  no  reason  for  their  decision  that  the  securities 
were  insufficient.2  And  where  a  city  charter  authorizes  the 
council  to  refuse  a  license  to  keep  an  ordinary,  the  imposition  of 
an  unjust,  oppressive,  and  illegal  tax  upon  such  license  must  be 
construed  as  an  exercise  of  this  power,  which  the  courts  cannot 
control  by  mandamus  or  otherwise.8  But  mandamus  lies  where 
a  countv  board  has  undertaken  to  fix  a  license-fee  for  the  sale  of 
intoxicating  liquors  by  retail,  to  compel  them  not  to  exceed  the 
amount  required  by  law.4  And  the  writ  will  issue  where  super- 
visors, mistaking  the  law,  refuse  the  renewal  of  a  license  to  a 
ferry-owner  who  is  entitled  to  it.5 

§  1477.  Approval  of  Bonds.  —  Mandamus  lies  where  commis- 
sioners refuse  to  receive  the  sheriff's  bond  and  to  allow  him  to 
qualify.6    And  mandamus  lies  to  compel  county  commissioners 

point,  install,  and  maintain  two  professors  of  homoeopathy  in  the  department 
of  medicine  of  the  university,  in  accordance  with  the  provisions  of  the  Act  of 
1873.     People  v.  Regents,  SO  Mich.  473. 

1  Commissioners  of  Mazton  v.  Commissioners  of  Robeson  County,  107  N.  C. 
835;  12  S.  £.  92.  As  to  requisites  of  petition,  see  State  v.  County  Comm'rs, 
22  Fla.  1. 

1  Parker  v.  Portland,  54  Mich.  308;  Board  of  County  Comm'rs  v.  Crotty, 
9  Colo.  318 ;  12  P.  151.  Mandamus  held  not  to  lie  to  compel  revocation  of  license 
upon  petition  of  taxpayers.  People  v.  Meakin,  10  N.  Y.  S.  161 ;  56  Hun,  626 ; 
24  Abb.  N.  Cas.  477. 

8  Sights  v.  Yarn al Is,  12  Grat.  (Va.)  292.  Where  a  board  of  excise  have 
not  entered  a  resolution  in  their  minutes  to  grant  licenses,  the  supreme  court 
will  not  interfere  by  mandamus  to  compel  them  to  grant  one  to  a  particular 
person.  Ex  parte  Parsons,  1  Hill,  (N.  Y.)  655 ;  People  v.  Commissioners,  7 
Abb.  (N.  Y.)  Pr.  34. 

«  Territory  v.  McPherson,  6  Dak.  27 ;  50  N.  W.  851. 

•  Thomas  v.  Armstrong,  7  Cal.  286. 

*  State  v.  Lewis,  10  Ohio  St.  128. 
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to  act,  after  proper  application,  with  reasonable  promptness  in 
either  approving  or  disapproving  the  sureties  of  a  county  recorder 
elect.1  But  the  duty  of  passing  upon  the  sufficiency  of  a  bond 
and  the  solvency  of  the  sureties  thereon  for  the  amounts  for 
which  they  stand  respectively  is  so  peculiarly  judicial  that  a  very 
clear  case  of  abuse  must  be  shown  to  warrant  the  issuance  of 
peremptory  mandamus  to  compel  the  approval  of  a  bond.  Nor 
will  mandamus  lie  to  compel  county  commissioners  to  approve  a 
bond  of  a  county  school  superintendent,  where  the  ground  of 
their  refusal  is  that  the  bond  was  not  filed  within  the  time  pro- 
vided by  the  statute,  and  that  therefore  the  office  was  vacant.2 

§  1478.  To  Town  Councils.  —  In  an  action  against  a  town  to 
recover  damages  for  its  failure  to  pass  the  necessary  ordinauce 
whereby,  in  pursuance  of  a  contract  for  improving  the  streets, 
plaintiff  would  have  been  entitled  to  recover  from  the  property 
owners,  it  was  held  that  plaintiff's  only  remedy  was  by  man- 
damus to  compel  the  town  to  pass  the  ordinance.8  But  man- 
damus will  not  issue  to  compel  the  common  council  of  a  city 
to  "  designate  two  newspapers,  one  of  each  political  party,"  to 
publish  official  proceedings,  when  the  papers  required  by  the  law 
do  not  exist.     Impotentia  excvsat  legem.* 

§  1479.  Correcting  Record  of  Proceedings.  —  When  a  resolution 
presented  to  a  board  of  supervisors",  authorizing  a  town  to  borrow 
money  to  purchase  for  public  use  a  plank  road  in  the  town,  received 
the  vote  of  a  majority  of  the  members  present,  and  the  chairman 
declared  it  lost  because  it  failed  to  receive  a  two-thirds  vote,  and 
the  clerk  recorded  the  ruling,  it  was  held  that  a  mandamus  was 
properly  granted,  directed  to  the  chairman  and  clerk,  requiring 
them  to  convene  the  board,  and  requiring  the  chairman  to  declare 
the  resolution  carried,  and  the  clerk  so  to  record  it.5    But  it  was 

1  State  v.  Commissioners  of  Belmont,  31  Ohio  St.  451.  A  writ  of  mandamui 
will  not  lie  to  compel  the  county  commissioners  to  remove  the  county  seat, 
when  they  refused  because  an  invalid  bond  was  tendered  them,  although  a 
deed  of  the  land  is  brought  into  court.  Condit  v.  Board  of  Commissioners, 
25  Ind.  422. 

*  Board  v  State,  61  Ind.  379,  distinguished ;  ComnVrs  of  Knox  County  v. 
Johnson,  (Ind.)  24  N.  E.  148. 

8  Tipton  v.  Jones,  77  Ind.  307.  See  also  People  v.  Common  Council  of 
Syracuse,  20  How.  (N.  Y.)  Pr.  491 ;  People  v.  Supervisors  of  New  York,  11 
Abb.  (N.Y.)Pr.  114. 

«  State  v.  Hoboken,  40  N.  J.  L.  152. 

6  People  v.  Brinkerhoff,  68  N.  Y.  259. 
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held  in  a  later  case  that  a  court  has  no  jurisdiction  to  correct  an 
alleged  error  in  proceeding  before  the  board  of  county  commis- 
sioners for  the  location  of  a  ditch,  and  to  direct  the  county  auditor 
to  change  the  record  accordingly,  the  right  to  make  such  correc- 
tions belonging  to  the  board  of  commissioners.1 

1  White  v.  Burkett,  119  Iud.  431;  21  N.  E.  1087.     In  his  case,  Mitch- 
ell, J.,  delivering  the  opinion,  said:   **  The  plaintiff  alleges  that  he  con- 
structed the  work  that  was  apportioned  to  the  owner  of  the  laud,  under  a 
contract  duly  let  by  the  county  auditor,  and  he  asks  the  court,  by  its  mandate, 
to  require  the  county  auditor  to  correct  the  record  of  the  board  of  commis- 
sioners in  the  respects  mentioned,  and  when  so  corrected,  to  place  the  amount 
due  him  on  his  contract  on  the  proper  tax  duplicate  against  the  land.    The 
power  of  courts  to  correct  their  records,  so  as  to  make  them  speak  the  truth,  is 
well  established,  and  rests  upon  sound  reasons  of  public  policy.    But  it  is 
equally  well  settled  that  a  mandate  will  be  refused  where  it  is  asked  for  the 
purpose  of  compelling  the  court  to  which  it  issues  to  alter  its  record  so  as  to 
correspond  with  the  state  of  facts  which  it  is  proposed  to  establish  in  some 
other  tribunal." 


J 
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I.  Pertaining  to  Audit  and  Payment  of  Claims. 


1480.  Appropriate  Specific  Remedy. 

1481.  Only  Ministerial  Duties  enforced. 

1482.  Ministerial     Acts     distinguished 

from  Discretionary  herein. 

1483.  Only  lies  for  Audit  and  Payment 

of  Ascertained  Demands. 

1484.  Not  granted  in  Anticipation  of  De- 

fault 

1485.  Not    granted   where   Validity   of 

Claim  disputed  or  doubtful. 

1486.  Other  Legal  Remedy  as  a  Bar. 

1487.  Remedy  by  Appeal. 

1488.  Does  not  lie  to  compel  re-auditing. 

1489.  Necessary  that  Funds  be  in  posses- 

sion. 

1490.  Rule  not  applicable  to  Auditing 

Officers  and  Boards. 

1491 .  Pavment  out  of  Particular  Fund. 

1492.  Claims  for  Salary. 

1493.  Same  —  Title  to  Office  in  Dispute. 


§  1494.  Auditing  Accounts  of  Public  Offi- 
cers. 

1495.  Payment  of  Fee  Bills. 

1496.  Orders  of  Court. 

1497.  Payment  of  Judgments. 

1498.  Payment  of  Interest. 

1499.  Payment  under  Contract. 
1000.  Same  —  Validity  in  Dispute. 

1501.  State  Money  in  Hands  of  County 

Officer. 

1502.  Defence  that  Claim  has  not  been 

audited. 

1503.  Allowing   Precedent  to   drawing 

Warrant. 

1504.  Limitations  upon  Indebtedness  as 

Defence. 

1505.  Previous  Payment  to  Wrong  Per- 

son as  a  Defence. 

1506.  Previous  Payment  to  Assignor  of 

Claim  as  Defence. 

1507.  Release  as  Defence. 


§  1480.  Appropriate  Speoiflc  Remedy.  —  It  is  a  principle  sup- 
ported by  decisions  almost  innumerable  that  parties  having  just 
claims  against  municipalities,  who  are  without  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  legal  procedure, 
are  entitled  to  the  writ  of  mandamus  to  compel  the  proper  audit- 
ing officer  to  audit  the  same  and  draw  his  warrant  upon  the 
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proper  fund  for  payment ; *  and  that,  in  case  of  the  refusal  of  the 
custodian  of  such  fund  without  legal  reasons  to  pay  the  warrant, 
the  holder  thereof  is  entitled  to  the  writ  to  enforce  payment.2 
Thus,  mandamus  will  lie  to  compel  a  county  board  to  appropri- 
ate from  the  county  treasury  a  sum  sufficient  to  meet  one  half 
the  expense  of  a  proposed  bridge  when  it  is  shown  that  all  the 
conditions  imposed  by  a  statute  authorizing  such  appropriation 
have  been  complied  with ; 8  also  to  compel  the  county  board  of 
auditors  to  refund  a  fine  paid  to  avoid  imprisonment,  the  judg- 
ment imposing  it  having  been  reversed  on  certiorari.*  It  is  the 
proper  remedy  to  compel  a  town  treasurer  to  issue  his  warrant 
of  distress  against  a  collector  of  taxes  neglecting  to  collect  and 

1  See  People  v.  Supervisors  of  New  York,  32  N.  Y.  473;  People  v.  Peekskill, 
38  Hun,  (N.  Y.)  332;  Raiach  v.  Board  of  Education,  81  Cal.  642;  22  P. 
890;  State  v.  Ames,  31  Minn.  440;  Commonwealth  v.  Johnson,  2  Binn.  (Pa.) 
275;  Shaw  t>.  Howell,  18  La.  An.  195;  State  v.  Fiedler,  43  N.  J.  L.  400  ;  Ray 
o.  Wilson,  (Fla.)  10  So.  613;  State  v.  Board  of  Chosen  Freeholders,  (N.  J.) 
1  A.  701 ;  Cheney  v.  Newton,  67  Ga.  477 ;  Robb  ?>.  Carter,  65  Md.  321 ;  4  A. 
282;  Mau  v.  Liddle,  15  Nev.  271.  But  in  Louisiana  there  is  a  prohibition 
(La.  Acts,  1870,  No.  5,  §  1)  against  mandamus,  to  compel  the  drawing  of 
money  from  the  municipal  treasury,  which  applies  to  all  claims,  whether 
liquidated  or  not,  by  judgment  or  otherwise.  It  does  not  deprive  creditors  of 
other  process.  State  v.  New  Orleans,  35  La.  An.  781  ;  see  also  State  v.  Brown, 
30  La.  An.  Part  T.  78.  But  an  action  to  compel  the  board  of  liquidation  to 
fund  certain  state  warrants  should  be  by  mandamus.  Oliver  v.  Board  of 
Liquidation,  40  La.  An.  321;  4  So.  166.  In  Raisch  v.  Board  of  Education, 
supra,  the  court  say :  "  The  board  contracted  to  pay  respondent  for  the  hose 
which  he  furnished,  but  as  it  only  had  power  to  pay  by  drawing  drafts  on  the 
school  fund,  its  contract  must  be  construed  to  be  one  to  draw  drafts,  and  not 
to  pay  money  directly.  If,  then,  respondent  could  have  maintained  an  ordinary 
action,  it  must  have  been  an  action  against  the  members  of  the  board  to  re- 
cover damages  for  neglect  of  duty.  But  such  an  action  evidently  would  not 
have  been  equally  convenient,  beneficial,  and  effective  as  the  proceeding  by 
mandamus,  since  it  would  not  have  compelled  the  board  to  do  what  it  had  con- 
tracted to  do,  and  what,  as  we  have  seen,  official  duty  required  it  to  do." 

2  See  State  v.  Philbrick,  (N.J.)  8  A.  122;  Pangborn  v.  Young,  32  N.  J.  L. 
29;  Martin  v.  Tripp,  51  Mich.  184;  People  v.  Edmonds,  19  Barb.  (N.  Y.)468; 
State  v.  Gandy,  12  Neb.  232.  Writ  denied  to  order  apart  of  the  expense  in- 
curred by  a  town  in  making  a  highway  to  be  repaid  out  of  the  county  treasury. 
Ipswich  Petitioners,  24  Pick.  (Mass)  343;  Springfield  v.  Hampden,  10  Pick. 
(Mass.)  59 ;  also  on  the  petition  of  the  selectmen  of  a  town  (especially  if  not 
expressly  authorized  by  vote  of  the  town)  to  compel  the  town  treasurer  to  pay 
the  amount  of  an  order  drawn  by  them  upon  him  in  payment  of  a  debt  of  a 
town.    Lexington  v.  Mulliken,  7  Gray,  (Mass.)  280. 

*  Board  of  Supervisors  v.  People,  24  111.  (App.)  410. 
4  People  v.  Wayne  County  Auditors,  41  Mich.  223. 
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pay  over  the  same  according  to  the  assessor's  warrant1  But 
the  writ  does  not  lie  to  compel  a  county  board  of  supervisors  to 
audit  a  charge  for  publishing,  pursuant  to  an  order  of  court, 
notices  of  its  terms,  there  being  no  legislative  authority  for 
compelling  the  county  to  bear  such  expense;2  nor  does  man- 
damus lie  to  compel  a  county  to  pay  ditch  orders  at  the  instance 
of  one  not  clearly  showing  himself  to  have  title  thereto.3 

§  1481.  Only  Ministerial  Duties  enforced.  —  The  remedy  when 
invoked  against  auditing  and  fiscal  officers  is  governed  by  the 
general  principle  that  discretion  will  not  be  coerced ;  and  only 
ministerial  duties  will  be  enforced.  It  lies  to  compel  fiscal 
officers  to  draw  and  deliver  the  proper  order  of  payment  when 
the  law  has  imposed  a  specific  legal  duty  on  them  to  do  so,  and 
has  given  the  creditor  a  specific  right  to  receive  the  same ; 4  yet 
the  most  that  a  mandamus  to  an  auditorial  board  can  do  is  to 
compel  action  on  a  claim.6  And  mandamus  will  not  lie  to  com- 
pel a  board  of  county  commissioners  to  examine  plaintiff's  claim 
for  commissions  as  county  treasurer,  and  report  what,  if  any- 
thing, he  is  entitled  to,  where,  under  a  statute,  the  compensation 
of  the  treasurer  is  to  be  fixed  by  such  board.6  But  where  the 
comptroller  of  the  city  of  New  York  refused  to  execute  and 
deliver  bonds  of  the  city  to  pay  for  lands  bought  by  it,  although 
the  common  council  had  agreed  upon  the  purchase,  and  had 
directed  the  payment  to  be  made  by  such  bonds,  it  was  held  that 
the  remedy  by  mandamus  was  appropriate  and  proper.7 

§  1482.  Ministerial  Acts  distinguished  from  Discretionary  herein. 
In  further  illustration  of  the  principle  that  mandamus  does 
not  lie  to  compel  auditing  and  fiscal  officers  to  perform  other 
than  purely  ministerial  duties,  it  was  held  that  mandamus  should 
not  issue  to  compel  county  commissioners  to  draw  their  war- 
rant on  the  treasurer  to  pay  damages  done  to  sheep  by  dogs, 

1  Waldron  v.  Lee,  5  Pick.  (Mass.)  323. 

9  People  v.  Green  County  Supervisors,  39  Hun,  (N.  Y.)  299. 

8  Brownell  ».  Gratiot  County  Supervisors,  49  Mich.  414;  see  People  «. 
Supervisors,  24  How.  (N.  Y.)  Pr.  119. 

4  McLaughlin  v.  County  Commissioners,  7  S.  C.  875. 

*  Auditorial  Board  v.  Aries,  15  Tex.  72 ;  San  Francisco  Gas  Co.  v.  Super* 
visors,  11  Cal.  42;  see  Runkle  v.  Commonwealth,  97  Pa.  St.  328.  Same  prin- 
ciple, Keough  v.  Board  of  Aldermen  of  Holyoke,  (Mass.)  31  N.  £.  887. 

6  Roonce  v.  Comm'rs  of  Jones  County,  106  N.  C.  192;  10  S.  £.  1038. 

7  People  v.  Brennan,  39  Barb.  (N.  Y.)  522. 
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where  the  certificate  of  the  appraisers,  presented  to  the  commis- 
sioners, has  not  been  regularly  and  fairly  obtained.  Though  the 
duty  of  the  commissioners  is  ministerial,  they  may  go  behind 
the  face  of  the  certificate.1  So  under  a  statute  providing  that 
no  coroner's  fees  shall  be  allowed  by  the  county  court  in  case  of 
an  inquest  "  unless  it  appears  that  the  body  was  that  of  a  person 
who  had  come  to  his  death  through  violence  or  casualty, "  it  was 
held  that  the  allowance  was  discretionary  with  the  court,  and 
for  refusal  mandamus  would  not  lie.3  But  a  constitutional 
power  to  adjust  without  appeal  all  claims  against  their  counties 
does  not  exempt  the  courts  of  supervisors  from  a  mandamus, 
when  they  refuse  to  examine  a  claim;8  and  mandamus  lies  to 
county  commissioners  to  compel  them  to  audit  a  legal  claim 
for  services,  as  a  county  charge,  without  controlling,  however, 
the  exercise  of  their  judgment  and  discretion  as  to  the  amount 
proper  to  be  allowed.4  So  where  a  statute  required  the  board  of 
town  auditors  to  audit  charges  including  judgments  against  the 
town,  in  order  that  provision  for  paying  them  might  be  made  by 
taxation,  it  was  held  that  where  a  judgment  against  the  town 
had  been  rendered  by  a  court  having  jurisdiction  of  the  parties 
and  the  subject-matter,  auditing  it  was  a  mere  ministerial  act, 
not  involving  the  exercise  of  official  discretion,  and  the  perform- 
ance of  it  could  be  coerced  by  mandamus.5 

§  1483.  Only  lies  for  Audit  and  Payment  of  Ascertained  De- 
mands. —  Since  a  duty  for  which  mandamus  lies  must  be  clear, 
it  follows  that  an  unliquidated  claim,  or  a  demand  the  amount  of 
which  is  not  ascertainable  by  a  mere  computation,  furnishes  no 
basis  for  the  remedy  to  compel  the  drawing  of  a  warrant  for  its 
payment  by  an  auditor  or  auditing  board  prior  to  an  ascertainment 
of  its  amount  and  an  allowance  by  the  authority  vested  by  law  with 
power  to  ascertain  and  adjust  claims  against  the  municipality.6 

1  Vosburg  v.  County  Comm'rs,  7  Pa.  Co.  Ct  Rep.  646.  ( 

*  State  r.  Marshall,  83  Mo.  484. 

*  People  r.  Supervisors  of  Macomb  County,  3  Mich.  475;  see  also  Frank  v. 
San  Francisco,  31  Cal.  668  ;  same  principle  declared  in  People  v.  Halsey,  53 
Barb.  (N.  Y.)  547. 

4  Hull  v.  Supervisors  of  Oneida,  19  Johns.  (N.  Y.)  259. 

*  Lower  v.  United  States,  91  U.  S.  (1  Otto)  536;  see  also  People  v.  Super- 
visors of  New  York,  3  Abb.  (N.  Y.)  App.  Dec.  566. 

*  Governor  v.  Justices,  etc.,  19  Ga.  97 ;  People  v.  Common  Council  of  De- 
troit, 34  Mich.  201  ;  Garrard  County  Court  ».  McKee,  11  Bush,  (Ky.)  234; 
State  Board  of  Education  v.  West  Point,  50  Miss.  638;  Clayton  v.  Mc Williams, 
49  Miss.  311. 
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Accordingly  mandamus  was  refused  to  compel  the  auditors  of  a 
county  to  draw  an  order  on  the  treasurer  of  the  county,  in  a  case 
where  the  auditor  had  not  the  right  to  fix  the  amount  to  be 
drawn  for,  and  the  account  had  not  been  fixed  by  the  proper 
authority.1  And  action  against  the  township,  and  not  mandate 
against  the  township  trustee,  is  the  proper  remedy  for  one  whose 
sheep  have  been  killed  by  dogs,  to  enforce  his  claim  to  an  allow- 
ance from  a  dog  tax  fund.2  On  the  other  hand,  mandamus  and 
not  an  action  against  the  township  is  the  proper  remedy  to  enforce 
payment  of  orders  regularly  drawn  by  highway  commissioners 
on  the  township  treasurer;  the  duty  of  the  township  authorities 
to  raise  the  necessary  funds,  and  to  make  payment,  is  just  as 
imperative  upon  the  presentation  of  such  orders  as  it  would  be 
after  judgment  against  the  township.8  And  it  may  be  stated  as 
a  general  rule  that  mandamus  lies  in  the  absence  of  other  ade- 
quate remedy  to  enforce  payment  of  an  ascertained  debt  or 
balance  due.4  The  writ  will  be  issued  to  compel  a  township 
treasurer  to  pay  to  relator  so  much  of  the  money  in  his  hands  as 
is  covered  by  the  warrant  of  a  school  director,  drawn  in  relator's 
favor  and  in  proper  form,  even  though  it  does  not  specify  a  pre- 
cise sum,  but  is  for  all  such  monej  in  his  hands  as  was  raised 
for  the  purpose  of  the  school  district  and  belonged  thereto.6 
And  where  it  is  by  law  made  the  duty  of  a  particular  officer  or 
board  to  ascertain  the  amount  of  liability,  the  remedy  is  available 
to  compel  performance  of  that  duty,  —  for  instance,  to  compel 
county  commissioners  to  estimate  damages  caused  by  injuries 
done  by  a  railroad  company  to  buildings  near  the  line  of  their 
road  by  blasting  rocks.6 

§  1484.  Not  granted  in  Anticipation  of  Default.  —  The  court 
will  not  upon  application  for  mandamus  presume  that  officers 
not  shown  to  be  already  derelict  in  their  duty  will  refuse  per- 

1  Putnam  County  v.  Allen,  1  Ohio  St  322. 

8  Shelby  v.  Randies,  57  Ind.  390 ;  see  also  People  v.  Case,  (Sup.)  19  N.  Y.  S. 
625. 

»  Mc Arthur  v.  Township  of  Dunchau,  84  Mich.  27;  see  Van  Vliet  v.  Wil- 
son, 17  Wis.  687. 

*  Higgins  v.  Midland  County  Supervisors,  52  Mich.  16;  People  v.  Opdyke, 
40  Barb.  (N.  Y.)  306 ;  Kelley  v.  Wimberly,  61  Miss.  548  ;  Commonwealth  v. 
Mitchell,  2  Pa.  517. 

6  Bryant  v.  Moore,  50  Mich.  225. 

6  Dodge  r.  Essex,  3  Mete.  (Mass.)  380;  Carpenter  v.  Bristol,  21  Pick.  (Mass.) 
258. 
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f ormance  when  the  time  for  action  arrives ;  and  in  case  of  an 
unliquidated  demand  which  the  officers  have  no  power  to  adjust, 
the  party  must  first  obtain  a  judgment  against  the  municipality.1 
And  the  writ  will  not  issue  to  compel  the  judge  of  an  inferior 
court  to  cause  money  in  the  registry  of  the  court  to  be  paid  over 
to  an  attorney,  where  the  judge's  return  shows  that  the  litigation 
in  the  cause  is  not  ended,  and  that  therefore  the  attorney  is  not 
yet  entitled  to  the  money.2 

§  1485.  Not  granted  where  Validity  of  Claim  disputed  or  doubt- 
ful.—  It  scarcely  need  be  stated  that  the  writ  should  never 
issue  where  there  is  any  doubt  about  the  liability  of  the  muni- 
cipality against  which  the  writ  is  sought  upon  the  demand  set 
up.  And  where  the  proprietors  of  a  newspaper,  which  was  not 
one  of  the  two  appointed  by  the  supervisors  to  publish  the  laws, 
claimed  that  through  an  informality  in  the  ballots  for  other 
papers  their  paper  was  in  fact  appointed,  and  they  voluntarily 
published  the  laws,  it  was  held  that  a  mandamus  did  not  lie  to 
compel  the  county  to  pay  them  therefor.  Services  voluntarily 
done  for  another,  without  his  privity  or  consent,  afford  no  ground 
for  an  action.8 

§  1486.  Other  Legal  Remedy  aa  a  Bar.  —  The  general  rule  that 
an  extraordinary  remedy  is  not  available  to  a  party  who  can 
obtain  ample  redress  by  the  usual  course  of  legal  procedure,  is 
applicable  to  the  cases  under  consideration.  Generally  where 
the  claim  is  not  based  upon  express  contract,  but  may  be  estab- 
lished by  action  of  assumpsit,  the  claimant  will  be  required  to 
first  reduce  it  to  judgment.  Thus,  mandamus  was  held  not  a 
proper  remedy  to  enforce  the  payment  of  moneys  due  from  a 
municipal  corporation  for  work  and  labor  not  done  under  express 
contract.4    Nor  will  mandamus  be  allowed  to  enforce  the  pay- 

1  State  t>.  Snodgrass,  98  Ind.  546. 

*  Ex  parte  Hughes,  114  U.  S.  147. 

*  People  ».  Supervisors  of  Kings,  23  How.  (N.  Y.)  Pr.  89;  see  Crawley  ». 
Mershon,  61  Ga.  284;  Henderson  v.  State,  58  Ind.  244.  The  comptroller  for 
the  city  of  New  York  cannot  be  compelled  by  mandamus  to  draw  his  warrant 
for  payment  of  charges  audited  by  the  board  of  supervisors,  which  are  not,  by 
law,  county  charges.  People  v.  Hawes,  12  Abb.  (N.  Y.)  Pr.  192 ;  21  How.  Pr. 
117. 

*  State  v.  Township  Committee,  87  N.  J.  L.  84;  see  also  Wheelock  v.  Suf- 
folk County  Auditor,  130  Mass.  486;  Ex  parte  Lynch,  2  Hill,  (N.  Y.)  45;  Hes- 
ter's case,  2  Watts  &  S.  (Pa.)  416;  Mansfield  v.  Fuller,  50  Mo.  838. 
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ment  of  a  claim  for  salary  where  the  relator  first  elected  to  sue 
in  assumpsit,  but  left  the  action  undetermined,  and  after  ten 
years  applied  for  mandamus.1  And  where  a  tax,  illegally  as- 
sessed, has  been  collected,  the  supervisors  cannot  be  required, 
by  a  writ  of  mandamus,  to  audit  and  allow  the  amount  of  taxes 
unlawfully  assessed  and  collected.2  But  the  fact  that  the  treas- 
urer of  a  board  of  public  schools  has  a  remedy  on  the  official 
bond  of  a  county  treasurer  for  non-payment  of  money,  will  not 
prevent  his  proceeding  against  the  latter  by  mandamus.8  It  is 
a  general  rule  that  the  allowance  of  the  claim  and  issuing  a 
warrant  gives  the  creditor  a  conclusive  legal  right  to  be  paid ; 
but  he  cannot  enforce  it  by  action,  for  action  only  lies  on  county 
claims  when  they  have  been  rejected.4  And  suit  in  equity  is 
not  considered  such  a  remedy  as  will  bar  mandamus  where  the 
legal  right  is  clear ;  and  mandamus  will  lie  to  compel  the  direc- 
tors of  a  school  district  to  reinstate  a  teacher,  and  to  issue  a 
warrant  for  his  salary;  and  it  is  immaterial  that  defendants 

1  Walcott  v.  Jackson,  51  Mich.  249. 

2  People  v.  Supervisors  of  Chenango,  11  N.  Y.  (1  Kern.)  563.  A  tax  col- 
lector cannot  be  proceeded  against  by  mandamus  to  compel  him  to  pay  into 
the  parish  treasury  money  collected.  State  v.  Boullt,  26  La.  An.  259.  When 
a  county  board  of  revenue  is  authorized  and  required  by  a  special  statute  to 
audit  and  examine  a  particular  claim  against  the  county,  and  to  draw  their 
warrant  on  the  county  treasurer  in  favor  of  the  claimant  for  the  amount 
allowed  by  them,  having  audited  and  allowed  the  claim,  they  may  themselves 
draw  their  warrant  on  the  treasurer,  or  order  it  to  be  drawn  by  their  clerk  or 
ministerial  officer,  and  having  ordered  it  to  be  drawn  by  their  clerk,  if  he  re- 
fuses to  draw  it  in  proper  form,  the  claimant  cannot  have  a  mandamus  from 
the  circuit  court  to  compel  him,  but  must  first  ask  for  a  peremptory  order  from 
the  board  of  revenue.     Parker  v.  Hubbard,  64  Ala.  203. 

8  State  v.  Dougherty,  45  Mo.  294.  Nor  is  an  action  on  the  auditor's  official 
bond  a  "  plain,  speedy,  and  adequate  remedy."  Babcock  p.  Goodrich,  47 
Cal.  488. 

*  Klein  v.  Supervisors  of  Smith,  54  Miss.  254 ;  see  also  Just  v.  Wise,  42  Mich. 
573;  compare  Connersville v.  Connersville  Hydraulic  Co.,  86  Ind.  184;  Stater. 
Morris,  103  Ind.  161 ;  2  X.  E.  355.  In  Louisiana  it  is  provided  by  statute  that 
no  court  within  the  state  shall  have  jurisdiction  to  entertain  an  application  for, 
or  to  grant  a  writ  of  mandamus  to  compel  the  auditing  officer  of  the  city  of 
New  Orleans  to  issue  a  warrant  on  the  disbursing  officer  for  the  payment  of 
money ;  and  the  supreme  court,  under  its  supervisory  jurisdiction,  will  re- 
strain the  enforcement  of  any  such  claim  by  writ  of  prohibition.  State  v. 
Houston,  34  La.  An.  875.  Such  act  does  not  contravene  the  constitutional 
provision  that  every  injured  person  shall  have  an  adequate  remedy  by  due 
process  of  law,  and  without  unreasonable  delay.  State  v.  Brown,  30  La.  An. 
Part  I.  78. 
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have  brought  a  suit  in  equity  against  the  teacher,  involving  the 
same  matters,  which  suit  is  pending.1 

§  1487.  Remedy  by  Appeal.  —  Statutes  containing  widely  dif- 
ferent provisions  allow  appeals  in  some  of  the  states  from  the 
decisions  of  auditing  boards  and  officers.  Under  such  statutes, 
for  error  of  county  commissioners  in  refusing  to  consider  a  claim, 
the  claimant  may  have  relief  by  mandamus ;  but  for  error  in  re- 
jecting a  claim  as  invalid,  the  remedy  is  not  mandamus,  but  ap- 
peal.2 Thus  where,  in  Indiana,  county  commissioners  refuse  to 
make  an  order  that  the  damage  sustained  by  remonstrants  against 
the  opening  of  a  road  or  highway  be  paid  out  of  the  county 
treasury,  instead  of  being  assessed  on  the  petitioners  for  the 
highway,  the  proper  remedy  of  the  latter  is  by  appeal  from  the 
decision  of  the  commissioners ;  a  mandate  will  not  lie  to  compel 
the  commissioners  to  make  the  order.8  But  in  Nebraska  a  party 
having  a  valid  claim  against  a  county  cannot,  by  mandamus, 
compel  the  county  commissioners  to  audit  his  claim  and  issue  a 
warrant  therefor,  until  he  has  appealed  to  the  district  court.4 
Under  the  Wisconsin  statute,  mandamus  will  not  lie  to  compel 
the  allowance  of  credits  to  the  county  treasurer  for  moneys  by 
him  paid  out  pursuant  to  law  either  before  or  after  the  expira- 
tion of  the  statutory  time  for  appeal  from  the  decision  of  the 
county  boards.5  But  under  the  act  of  the  California  legislature 
commonly  known  as  the  "Consolidation  Act,"  providing  that 
any  person  may  appeal  from  the  rejection  of  his  claim  by  the 
county  auditor  to  the  county  board,  whose  decision  thereon  shall 
be  final,  a  writ  of  mandate  will  issue  against  the  auditor  to  pay 
a  claim  allowed  by  the  county  board  on  appeal  from  its  rejec- 
tion by  him,  though  the  rejection  may  have  been  justified  on  its 
first  presentation.6 

§  1488.  Does  not  lie  to  compel  re-auditing.  —  Mandamus  will 
not  lie  to  compel  a  board  of  county  commissioners  to  act  on  an 
account  presented  to  it  where  it  appears  that  the  same  account 
has  been  presented  to  and  disallowed  by  a  former  board  of  com- 

1  Morley  v.  Power,  5  Lea,  (Tenn.)  691.     For  remedy  by  restoration  to  pay- 
roll, see  People  v.  Board  of  Education,  15  N.  Y   S.  308. 
9  State  v  Commissioners  of  Hamilton.  26  Ohio  St.  364. 
8  Commissioners  of  Boone  County  v.  State,  38  Ind.  193. 
4  State  ».  Furnas  County  Comm'rs,  10  Neb.  361. 
6  State  v.  Board,  etc.  of  Sheboygan  County,  29  Wis.  79. 
6  Faulk  v.  Strother,  84  Cal.  544;  24  P.  110. 
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missioners  of  the  same  county.1  And  a  subsequent  allowance  of 
a  claim,  followed  by  a  disallowance  on  the  same  day,  does  not 
affect  the  case,  as  the  allowance  was  not  an  adjudication  of  the 
merits.2  On  the  same  principle,  where  a  special  bank  examiner 
applied  to  the  superintendent  of  the  banking  department  of  the 
state  for  a  certificate  of  compensation  due  him  for  services  ren- 
dered, which  certificate  the  superintendent  refused,  on  the  ground 
that  the  claim  was  barred  by  the  statute  of  limitations,  it  was 
held  that  the  refusal  of  the  certificate  was  a  decision  and  official 
action  on  the  part  of  the  superintendent,  and  not  a  refusal  to  act, 
and  that  mandamus  would  not  lie  to  compel  him  to  issue  the  cer- 
tificate.8 But  where  a  board  of  supervisors  have  accepted  and 
acted  upon  an  account  presented  to  them  to  be  audited  and 
allowed,  they  cannot,  on  an  application  for  a  mandamus,  take 
an  objection  to  the  verification,  for  instance,  that  the  account  is 
only  verified  and  not  the  items.4  And  where  the  relator  pre- 
sented to  defendant  a  bill,  duly  verified,  for  twenty-seven  days' 
service  as  commissioner  of  highways,  specifying  by  date  each 
day  and  the  particular  service  or  duty  performed,  and  charging 
so  much  per  day,  the  statutory  fee,  and  without  allowing  or  dis- 
allowing any  particular  item  in  the  account,  the  board  allowed 
a  gross  sum  less  than  the  amount  actually  due,  it  was  held  that 
this  was  not  an  auditing  of  the  account,  and  that  a  mandamus 
to  compel  such  an  audit  was  properly  awarded.6  So  where  a 
claim  has  been  presented  to  a  board  of  supervisors,  and  it  has 
been  only  informally  examined  without  the  swearing  of  wit- 

1  State  v.  Board  of  County  Comm'rs,  28  S.  C.  258;  5  8.  E.  622;  see  also 
State  v.  Kirby,  17  S.  C.  663 ;  Miller  v.  County  Court,  34  W.  Va.  286 ;  12  S.  E. 
702. 

3  Board  of  Supervisors  v.  Catlett's  Ex'rs,  (Va.)  9  S.  E.  999.  Mandamus 
will  not  lie  to  a  board  of  county  supervisors  to  re-audit  an  account  where  a  pre- 
vious board  has  considered  the  whole  claim  on  its  merits,  and  in  good  faith 
exercised  its  judgment,  and  rendered  a  decision  as  to  the  amount  which  should 
be  allowed.  People  v.  Board  of  Supervisors  Cayuga  County,  (Sup.)  16  N.  Y.  S. 
264. 

»  People  p.  Preston,  (Sup  )  16  N.  Y.  S.  488. 

4  People  v.  Supervisors  of  St  Lawrence,  80  How.  (N.  Y.)  Pr.  173. 

6  Thurston  v.  Elmira  Auditors,  82  N.  Y.  80.  Compare  Heman  v.  Flad, 
(Mo.  Sup.)  18  S.  W.  1128.  An  objection  to  a  resolution  making  an  appropria- 
tion was  interposed  by  way  of  veto  by  a  mayor  having  veto  power,  and  over- 
come by  the  requisite  vote.  It  was  held  that  the  veto  could  not  be  again  urged 
by  the  mayor,  to  avoid  doing  a  mere  ministerial  act  to  effectuate  such  appro- 
priation.   State  v.  Fiedler,  43  N.  J.  L.  400. 
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ncsses,  or  the  giving  of  an  opportunity  to  claimant  to  produce 
witnesses,  or  present  his  legal  rights  by  counsel,  mandamus  will 
lie  to  the  board  to  audit  the  claim,  on  the  ground  that  they  have 
not  judicially  investigated  the  claim.1 

§  1489.  Necessary  that  Funds  be  in  Possession.  —  isa  general 
rule,  to  establish  a  right  to  a  peremptory  mandamus  requiring  a 
fiscal  officer  to  make  payment  of  a  demand,  relator  must  show 
that  respondent  is  in  charge  and  control  of  funds  legally  appli- 
cable to  the  demand.2  But  where  the  possession  of  funds  legally 
applicable  to  plaintiff's  claim  is  alleged,  the  defendant  must 
answer  specifically  as  to  the  cause  of  a  lack  of  funds,  there  being 
a  presumption  in  favor  of  solvency ;  and  where  on  an  application 
for  a  peremptory  writ  of  mandamus  to  compel  a  city  treasurer 
to  pay  a  warrant  drawn  on  him,  he  denied  by  affidavit  that  he  had 
any  funds  "applicable  to  pay  the  warrant,"  it  was  held  that  this 
was  evasive,  and  raised  no  issue  of  fact.8  Nor  can  a  city  treas- 
urer, as  a  defence  to  an  attachment  for  a  refusal  to  obey  a  man- 
damus, set  up  that  the  amount  of  the  coupons  thus  presented 
was  largely  in  excess  of  the  moneys  in  his  hands,  and  that 
therefore  he  could  not  discriminate  between  them,  and  must 
decline  to  pay  them  all.4 

§  1490.  Role  not  applicable  to  Auditing  Officers  and  Boards.  — 
It  is  no  answer  to  a  mandamus  upon- the  auditor  to  compel  him 
to  draw  a  warrant  that  there  is  no  money  in  the  treasury  for  pay- 
ment of  it  The  auditor's  duty  is  simply  to  draw  the  warrant ; 
payment  rests  with  the  treasurer.6  The  fact  that  funds  are  not 
in  the  county  treasury  to  meet  expenses  necessarily  incurred  by 
a  county  officer,  is  no  reason  why  the  board  of  supervisors  should 

1  People  0.  Board  of  Supervisors  Cortland  County,  (Sup.)  15  N.  Y.  S. 
74S. 

a  State  v.  Smith,  8  S.  C.  127 ;  Murphy  v.  Reeder  Township  Treasurer,  56 
Mich.  505;  People  v.  Frink,  32  Mich.  96 ;  Treasurer  of  Jefferson  County  v. 
Shannon,  51  Pa.  St.  221;  State  v.  Jumel,  31  La.  An.  142;  People  v.  Connolly, 
2  Abb.  (N.  Y.)  Pr.  n.  s.  315. 

*  Pierce,  Butler,  &  Pierce  Manuf  g  Co.  v.  Bleckwenn,  (Sup.)  16  N.  Y.  S. 
768. 

4  Williamsport  v.  Commonwealth,  90  Pa.  St.  498.  Answer  held  evasive  in 
Hendricks  v.  Johnson,  45  Miss.  644. 

•  State  r.  Clinton,  28  La.  An.  47;  see  also  State  v.  Hoffman,  35  Ohio 
St.  435.  A  petition  in  such  a  case  need  not  allege  that  there  are  county 
fands  in  the  treasury  applicable  to  his  claim.  State  v.  Starling,  13  S.  C. 
262. 
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not  audit  such  an  account,  though  it  might  necessarily  delay  the 
payment. l 

§  1491.  Payment  out  of  Particular  Fund.  —  On  application  for 
a  writ  of  mandamus  to  compel  the  payment  of  county  warrants, 
an  information  showing  that  the  relator  has  valid  warrants 
against  the  general  funds  of  the  county,  and  that  the  treasurer 
holds  funds  which  appear  to  be  applicable  to  their  payment,  is 
sufficient  to  require  the  treasurer  to  show  cause  why  such  funds 
should  not  be  so  applied.2  But  as  a  rule  the  previous  exhaustion 
of  a  particular  fund  upon  which  a  warrant  is  drawn,  or  out  of 
which  only  it  can  be  paid,  is  a  good  defence  to  mandamus  to 
compel  payment.3  And  if  a  board  of  water  commissioners  draws 
warrants  upon  the  treasurer  of  a  city,  payable  out  of  the  "  water 
fund,"  and  the  fund  is  then  derived  from  "water  rates,"  but 
before  money  comes  into  the  fund  to  pay  them,  an  act  is  passed 
by  which  the  "  water  fund  "  is  to  be  supplied  not  only  from  such 
rates  but  by  taxation  on  the  land  to  be  supplied  with  water,  the 
new  "  water  fund  "  is  not  the  one  upon  which  the  warrants  are 
drawn,  and  mandamus  will  not  lie  to  compel  the  treasurer  to  pay 
them  out  of  the  same.4  In  the  absence  of  a  showing  that  the 
fund  has  been  exhausted  by  previous  payments,  the  writ  lies  as 
effectually  as  where  a  warrant  is  payable  generally.6 

§  1492.  Claims  for  Salary.  —  The  remedy  is  frequently  resorted 
to,  to  compel  the  drawing  of  warrants  upon  treasurers  for  and  pay- 

1  People  v.  Supervisors,  22  How.  (N.  Y.)  Pr.  71;  21  How.  (N.  Y.)  822. 

8  United  States  v.  Brown,  41  F.  481. 

•  Bates  v.  Porter,  15  P.  732;  74  Cal.  224,  followed;  Priet  v.  Reis,  (Cal.) 
28  P.  798;  see  Dodd  v.  Miller,  14  Ind.  433;  State  v.  Morris,  103  Ind.  161. 
An  application  for  an  order  to  show  cause  why  mandamus  should  not  issue  to 
a  city  to  pay  interest  on  orders  given  for  paving,  which  contain  no  promise  to 
pay  interest,  and  are  payable  out  of  a  particular  fund,  and  the  amount  of 
which  has  been  paid  and  accepted,  will  be  denied.  Talbot  v.  Mayor,  etc.  of 
Bay  City,  71  Mich.  118;  38  N.  W.  890. 

4  Dubordieu  v.  Butler,  49  Cal.  512.  Claims  roust  be  first  reduced  to  judg- 
ment, as  contemplated  by  the  Missouri  statute,  (Wagn.  St.  617,  §  77)  before 
mandamus  will  lie.     State  v.  Trustees,  etc.,  61  Mo.  155. 

6  Sessions  v.  Boykin,  78  Ala.  328;  State  v.  Bollinger  County,  48  Mo. 
475;  Portland  Stone  Ware  Co.  v.  Taylor,  (R.  I.)  19  A.  1086.  In  the  first 
case,  Clopton,  J.,  delivering  the  opinion,  said:  "It  may  be  conceded  that 
where  a  warrant,  though  drawn  by  the  proper  officer,  is  payable  out  of  the 
general  funds  of  the  county,  a  mandamus  will  not  lie  to  compel  its  payment; 
but  the  party  will  be  left  to  his  remedy  on  the  official  bond  of  the  officer,  or 
by  action  on  the  case.     The  court  of  county  commissioners  has  no  control 
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nient  by  the  latter  of  the  salaries  of  public  officers.  For  this 
purpose  it  is  the  peculiarly  appropriate  remedy.1  Thus  man- 
damus will  lie  to  compel  the  county  comptroller  to  countersign 
a  warrant  drawn  by  the  sheriff  on  the  county  treasurer  for  the 
payment  of  a  deputy-sheriff,  and  this,  although  there  has  been 
no  appropriation  by  the  supervisors.3  The  writ  lies  in  favor  of 
those  performing  public  service  on  salary  for  municipalities, 
though  they  do  not  occupy  strictly  official  relations.  Thus 
where  the  board  of  school  commissioners  of  a  city  having  entered 
into  a  valid  contract  with  relator  to  teach  in  the  public  schools 
for  a  year,  at  a  designated  salary,  "  provided  there  be  sufficient 
money  properly  set  apart  to  pay  "  for  that  period,  and  if  there  be 
not  sufficient  money  for  that  purpose,  for  such  portion  of  that 
period  as  the  money  so  set  apart  shall  be  sufficient, "  and  there 
being  money  in  the  treasury  of  the  city  appropriated  to  the  pay- 
ment of  salaries  of  school  teachers,  a  peremptory  mandamus  will 
issue  to  compel  the  comptroller  to  countersign  relator's  warrant 
in  payment  of  her  services  as  teacher  for  one  month.3 

§  1493.  Same — Title  to  Office  in  Dispute.  —  A  mere  claimant 
of  an  elective  office  not  in  possession  cannot  contest  his  right  by 
mandamus  for  his  salary,  but  must  resort  to  quo  warranto.*    But 

over  fines  and  forfeitures,  and  can  create  no  claim  against  the  fund.  The 
fund  does  not  arise  from  taxation,  but  from  fines  imposed  as  punishment, 
penalties  for  disobedience  of  the  process  of  the  court,  forfeitures  of  bail  recog- 
nizances, and  like  sources.  The  fine  and  forfeiture  fund  is  subject  to  the  con- 
trol of  the  legislature;  the  claims  to  be  paid  out  of  it,  their  preferences,  and 
the  conditions  of  payment,  may  be  modified  or  changed  by  the  general  assem- 
bly; and  it  is  to  be  disbursed  by  the  treasurer  according  to  law.  The  statute 
creates,  the  conditions  occurring,  a  specific  right  to  be  paid  out  of  a  specific 
fund  set  apart  for  the  purpose.  An  action  on  the  case  against  the  treasurer, 
or  an  action  on  his  official  bond,  for  neglect  or  breach  of  duty,  affords  pecu- 
niary compensation,  but  does  not  compel  performance  of  the  specific  duty. 
Another  remedy,  to  defeat  mandamus,  must  be  adequate  to  enforce  the  right 
or  the  duty  in  question." 

1  Reynolds  v.  Taylor,  43  Ala.  420;  People  v.  Police  Board,  75  N.  Y.  38; 
McBride  v.  Grand  Rapids,  47  Mich.  236.  The  N.  Y.  Civil  Service  Act  of 
1884  compels  the  employment  of  examiners  by  cities.  Held,  that  payment 
for  the  service  must  be  made,  and  that  mandamus  will  issue  at  the  instance  of 
a  citizen  and  taxpayer  to  compel  the  council  to  pass  upon  estimates  of  ex- 
penses therefor  made  by  the  mayor.  People  v.  Buffalo  Common  Council,  16 
Abb.  (N.  Y.)  N.  Cas.  06. 

a  Cantlin  v.  Hancock,  12  Phila.  (Pa.)  464. 

«  People  v.  Coffey,  (Sup.)  16  N.  Y.  S.  601. 

4  State  v.  John,  81  Mo.  13. 
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the  court  may,  in  such  proceeding,  determine  whether  the  ap- 
pointment of  the  officer  is  void,  where  there  is  no  other  incum- 
bent of  the  office  exercising  its  functions  by  color  of  right.1 
Where,  however,  the  question  as  to  who  is  the  incumbent  of  a 
municipal  office  is  pending  in  the  supreme  court,  on  error  to  a 
quo  warranto  proceeding  in  the  common  pleas,  the  city  comp- 
troller will  not  be  forced  by  mandamus  to  countersign  warrants 
for  salary  drawn  upon  the  city  treasury  by  one  of  the  claimants 
of  the  contested  office.2  As  a  general  rule,  however,  a  de  facto 
officer  in  possession,  nothing  conclusive  appearing  against  his 
title,  will  be  as  much  entitled  to  the  remedy  in  a  proper  case  as 
if  he  were  admitted  to  be  an  officer  de  jure.  Thus,  mandamus 
will  be  granted  to  compel  payment  of  a  proper  order  made  upon 
a  township  treasurer  by  a  commissioner  of  highways,  who  is 
performing  the  duties  of  his  office,  though  he  has  not  filed  an 
official  bond.8 

§  1494.  Auditing  Accounts  of  Public  Offloers.  —  Mandamus  may 
be  granted  to  compel  a  board  of  supervisors  to  audit  the  accounts 
of  the  county  sheriff,  as  jailer,  for  receiving,  discharging,  and 
boarding  prisoners  committed  by  the  officers  of  a  city  for  misde- 
meanors and  violations  of  city  ordinances ;  *  also  when  the  board 
of  supervisors  refuse  to  examine  the  accounts,  for  some  cause 
other  than  error  in  the  accounts,  or  want  of  proof  as  to  the  items.6 

§  1495.  Payment  of  Fee  Bills.  —  Bearing  in  mind  the  immunity 
which  auditing  officers  enjoy  with  respect  to  discretionary  mat- 
ters connected  with  the  duty,  mandamus  lies  to  compel  the  audit- 
ing and  making  a  proper  allowance  and  payment  on  claims  for 
fees  and  costs  chargeable  against  municipalities.6     The  writ 

1  State  i?.  Gamble,  13  Fla.  9. 

9  Runkle  i\  Commonwealth,  97  Pa.  Si  328. 

•  Mackenzie  v.  Baraga,  39  Mich.  554.  Mandamus  will  not  issue  at  the 
instance  of  a  taxpayer  to  compel  county  supervisors  to  disallow  a  bill  for 
services  rendered  by  an  officer  de  facto,  the  bill  having  been  allowed  and  a 
certificate  of  indebtedness  issued  which  is  held  by  a  bona  fide  assignee  for 
value.     People  v.  Greene  County  Supervisors,  14  Abb.  (N.  Y.)  N.  Cas.  29. 

4  People  v.  Supervisors  of  Columbia,  67  N.  Y.  830;  People  v.  Kent  County 
Supervisors,  38  Mich.  421.  The  city  of  New  Orleans  may  contest  the  account 
of  the  criminal  sheriff,  although  approved  by  the  clerk  and  judge ;  and  only 
after  he  has  obtained  judgment  thereon  can  he  ask  for  a  mandamus  to  compel 
its  payment.     State  v.  New  Orleans,  30  La.  An.  Part  I.  82. 

•  People  v.  Supervisors,  21  How.  (N.  Y.)  Pr.  322;  22  How.  (N.  Y.)  Pr.71. 

•  Peck  v.  Powell,  62  Vt  296;  19  A.  227;  Baker  v.  Johnson,  41  Me.  15; 
Needham  v.  Thresher,  49  Cal.  393. 
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will  also  be  granted  to  compel  commissioners  to  allow  claims  of 
jurors  for  attendance  fees. *  But  to  warrant  a  peremptory  man- 
damus, two  conditions  are  required :  (1)  The  fees  must  be  due  by 
express  provision  of  law ;  (2)  the  duty  to  make  the  allowance  or 
payment  must  be  imposed  imperatively,  and  not  made  a  mere 
matter  of  discretion  with  the  officer  against  whom  the  remedy  is 
sought  Thus,  where  a  tax  law  made  no  express  provision  for 
the  fees  of  the  clerk  in  proceedings  under  the  act,  it  was  held 
that  mandamus  would  not  lie  to  compel  the  board  of  supervisors 
to  audit  and  allow  the  clerk  his  fees  and  expenses  for  issuing 
subpoenal,  as  register  in  chancery,  to  the  owners  of  the  land, 
though  they  were  taxed  as  costs  in  the  tax  suits.2  And  man- 
damus will  not  be  issued  to  the  auditor  of  a  county  to  audit, 
adjust,  allow,  and  certify  to  the  collector  for  payment,  bills  of 
costs  and  fees  of  a  justice  of  the  peace  for  services  under  the  act 
concerning  disorderly  persons,  and  the  act  for  suppressing  vice 
and  immorality,  the  specific  forms  of  auditing  having  been  pre- 
scribed by  special  statute,  and  the  duties  of  such  auditor  being 
not  only  ministerial  but  discretionary  and  judicial.8 

§  1496.  Orders  of  Court.  —  An  order  of  court  not  having  the 
force  and  effect  of  a  judgment  directing  allowance  or  payment  of 
a  claim  is  ineffectual  as  the  basis  for  mandamus  in  the  absence 
of  law  making  the  municipality  liable  therefor.  But  when  a 
court  has  jurisdiction  to  adjust  a  claim  for  fees,  and  has  passed 
upon  it,  no  further  auditing  is  necessary.4  If  there  is  no  legis- 
lative authority  for  compelling  a  particular  county  to  bear  the 
expense  of  a  claim  upon  which  an  order  is  based,  mandamus  will 
not  issue ;  as  where  it  was  sought  to  compel  a  board  of  super- 
visors to  audit  a  charge  for  publishing,  pursuant  to  an  order  of 

1  Woffenden  9.  Board  of  Supervisors  Pima  County,  1  Ariz.  237  ;  25  P. 
647. 

*  Sherman  v.  Board  of  Supervisors  Sanilac  County,  84  Mich.  108 ;  47  N.  W. 
513  ;  see  also  Drew  v.  Russell,  47  Vt.  250;  Chase  v.  Wolf,  69  111.  47. 

•  State  v.  Applegate,  (N.  J.)  16  A.  59 ;  see  also  Ex  parte  Farrington,  2 
Cow.  (N.  Y.)  407;  City  of  Chicago  v.  O'Hara,  60  111.  413 ;  Board  of  Supervisors 
v.  Pierce,  Id.  481.  In  Colley  v.  Webster,  59  Conn.  361 ;  20  A.  334,  under  a 
city  charter  it  was  held  that  though  the  clerk  had  collected  the  agent's  fees, 
mandamus  would  not  lie  to  compel  him  to  pay  them  to  the  agent,  as  the  statute 
merely  permitted  the  payment  by  the  clerk,  and  the  claim  still  existed  against 
the  city. 

4  State  v.  Applegate,  (N.  J.)  8  A.   505;  see  Hills  v.  Ryan,  4  Greene, 

(Iowa)  78. 
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court,  notices  of  its  terms.1  But  it  is  a  necessary  incident  to 
the  authority  of  courts  to  provide  for  the  sustenance  and  care  of 
juries  called  to  administer  the  criminal  law ;  and  where  a  sheriff 
had,  in  pursuance  of  an  order  of  court,  expended  money  for  the 
boarding  and  care  of  juries  empanelled  in  a  capital  case,  and 
his  account  has  been  audited  and  allowed  by  the  court,  a  per- 
emptory mandamus  issued  to  the  county  auditor  to  draw  his 
order  upon  the  treasurer  for  the  money  so  expended,  although 
there  was  no  provision  of  law  in  express  terms  making  it  the 
auditor's  duty  to  act  upon  the  allowance  of  the  court.3 

§  1497.  Payment  of  Judgments.  —  Where  a  statute  makes  it  the 
duty  of  a  county  treasurer,  holding  money  collected  upon  a  tax 
levied  to  pay  a  judgment  recovered  against  the  county,  to  pay  it 
over  to  the  judgment  creditor  on  demand,  he  will  be  compelled, 
in  the  event  of  his  refusal  by  mandamus  to  perform  that  duty.8 
Mandamus  also  lies  to  compel  the  trustees  of  a  school  district  to 
pay  a  judgment  against  them  out  of  funds  applicable  thereto.4 
And  on  an  application  for  a  writ  of  mandamus  to  compel  a  town 
to  pay  a  judgment,  no  question  can  be  made  as  to  whether  the 
debt  on  which  the  judgment  was  founded  was  legally  a  just  debt 
against  the  town.5    And  the  defence  that  the  payment  of  such 

1  People  v.  Greene  County  Supervisors,  39  Hun,  (N.  Y.)  299. 

3  State  v.  Hamilton  County,  19  Ohio,  116.  Held,  a  good  return  that  the 
order  of  the  court  directed  payment  by  another  person  out  of  another  fund. 
State  v.  Morris,  103  Ind.  161. 

*  Brown  v.  Crego,  32  Iowa,  298 ;  see  Webb  v.  Comm'rs  of  Beaufort,  70 
N.  C.  307.  But  mandamus  will  not  lie  against  city  officials  to  compel  payment 
of  a  judgment  against  the  city  to  an  attorney  claiming  a  lien  upon  the  judg- 
ment, if  the  judgment  was,  after  the  filing  of  the  lien,  assigned  by  the  judg- 
ment plaintiff,  and  satisfaction  entered  by  the  assignee,  and  no  proceedings 
have  been  taken  to  set  aside  such  satisfaction,  or  determine  the  attorney's 
rights.  Chambers  v.  Territory,  3  Wash.  280 ;  13  P.  336.  A.  obtained  a 
judgment  against  the  city  of  San  Francisco,  for  injury  to  his  property  from  a 
riot.  The  board  of  supervisors  determined  by  ordinance  to  pay  the  judgment, 
which  A.  assigned  to  B.  The  city  attorney,  under  his  own  responsibility, 
took  an  appeal.  Held,  that  B.  by  mandamus  could  compel  payment  Califor- 
nia Bank  ».  Shaber,  55  Cal.  322. 

*  People  v.  Abbott,  45  Hun,  293. 

6  Wells  v.  Mason,  23  W.  Va.  456.  A  money  judgment  against  the  board 
of  police  commissioners  in  mandamus  proceedings  to  compel  the  payment  of  a 
patrolman's  salary  during  his  necessary  absence  from  duty  is  erroneous.  People 
v.  Board  of  Police  Commissioners,  21  N.  £  421;  114  N.  Y.  245.  The  circuit 
court  has  no  jurisdiction  to  issue  a  mandamus  to  a  sheriff  to  compel  him  to 
accept  county  warrants  or  scrip  in  payment  of  an  execution  from  the  supreme 
court  in  favor  of  the  county.     Hiukle  o.  Ball,  34  Ark.  177. 
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judgment  will  result  in  incurring  indebtedness  exceeding  the 
income  of  the  then  current  fiscal  year,  cannot  be  set  up  in  such 
proceeding;  if  it  existed,  it  should  have  been  interposed  in  the 
action  in  which  the  judgment  was  rendered. 1  On  an  application 
for  a  writ  of  mandamus  to  compel  the  city  of  New  Orleans  to 
pay  a  judgment  regularly  obtained  against  it,  such  judgment  is 
conclusive  as  to  the  city's  liability,  and  no  defence  can  be  made 
on  the  ground  that  the  debt  was  not  paid  out  of  the  revenues  of 
the  year  for  which  it  was  contracted,  in  accordance  with  a  state 
statute  providing  that  no  municipal  corporation  shall  expend 
any  money  in  any  year  in  excess  of  the  actual  revenue  for  that 
year,  and  that  the  revenue  for  each  year  shall  be  devoted  to  the 
expenditures  thereof.2  But  mandamus  will  not  issue  to  compel 
the  payment  of  a  judgment,  it  not  being  known  whether  the  city 
against  which  the  judgment  has  been  rendered  will  have  money 
enough  to  pay  it  after  having  paid  current  expenses  which  it  is 
bound  to  pay  first.8  Where,  however,  a  party  has  in  a  Federal 
court  recovered  a  judgment  against  a  town,  he  is  not  affected  as 
to  his  right  to  enforce,  by  mandamus,  its  payment  by  the  fact 
that,  in  a  suit  in  a  state  court  to  which  he  was  not  a  party,  the 
municipal  authorities  have  been  enjoined  from  paying  claims  of 
the  class  to  which,  before  judgment,  his  claim  belonged. 4 

§  1498.  Payment  of  Interest.  —  A  writ  of  mandamus  will  not  be 
issued  to  compel  the  county  treasurer  to  pay  interest  coupons, 
taken  from  county  bonds,  out  of  any  other  than  specific  funds 
raised  for  that  purpose,  and  in  his  hands,  until  the  board  of 
commissioners  has  issued  an  order  upon  him  to  do  so,  under  a 
statute  which  provides  that  "  all  moneys  received  by  him  for  the 
use  of  the  county  shall  be  paid  by  him  only  on  a  warrant  of  the 
board  of  commissioners,  drawn  according  to  law. "  6  Nor  will  a 
writ  of  mandamus  issue  to  compel  the  county  treasurer  to  pay 
interest  coupons  taken  from  county  bonds  when  the  answer  of 
the  treasurer  contests  the  validity   of  the  coupons,   and  their 

1  Johnson  v.  Supervisors  Sacramento  Co..  65  Cal.  481 ;  4  P.  46fc. 

2  U.  S.  v.  New  Orleans,  98  U.  S.  395,  followed.  City  of  New  Orleans  v. 
United  States,  (Cir.  Ct.  A  pp.)  49  P.  40. 

1  East  St.  Louis  «>.  United  States,  110  U.  S.  321. 

4  Hawley  v.  Fairbanks,  108  U.  S.  543;  see  Jerome  v.  Rio  Grande  County 
Commissioners,  18  Fed*  Rep.  873;  s.  c.  McCrary,(C.  Ct.)639 ;  compare  State 
p.  Snodsrrass,  98  Tnd.  546. 

*  Bailey  v.  Lawrence  County,  (S.  D.)  51  N.  W.  331. 
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validity  does  not  clearly  appear.  *  But  a  peremptory  mandamus 
may  issue  to  a  city  treasurer  to  compel  him  to  pay  the  overdue 
interest  on  the  city  bonds,  although  the  money  in  his  hands  may 
have  been  appropriated  by  city  councils  to  other  uses ;  provided 
the  amount  thus  appropriated  from  the  city  treasury  is  not  abso- 
lutely needed  for  the  ordinary  expenses  of  the  city.2  A  county 
treasurer  cannot,  however,  be  compelled  by  mandamus  to  pay  a 
higher  rate  of  interest  on  a  county  warrant,  containing  no  speci- 
fication about  interest,  than  the  legal  rate  at  the  time  of  presen- 
tation, though  the  warrant  was  in  fact  issued  for  the  payment 
of  a  judgment  at  such  higher  rate.8  Nor  can  he  be  compelled 
to  pay  interest  upon  unpaid  interest  unless  expressly  required 
to  do  so  by  statute.4 

§  1499.  Payment  under  Contract  —  Mandamus  lies  to  enforce 
payment  of  a  definitely  ascertained  sum  due  on  a  contract  defi- 
nite in  its  terms.  Thus,  where  the  treasurer  of  a  school  dis- 
trict, having  funds  in  his  hands  for  that  purpose,  refuses  to  pay 
an  order  issued  by  the  school  board  in  favor  of  a  contractor  who 
has  erected  a  schoolhouse  for  the  district  under  a  valid  con- 
tract, peremptory  mandamus  will  enforce  the  payment.6  On  the 
same  principle,  a  writ  of  mandamus  lies  to  compel  the  auditor 
of  a  county  to  draw  his  warrant  in  favor  of  the  grantor  of  land 
purchased  by  the  county  for  the  amount  of  the  purchase  price 
allowed  by  the  commissioners.8 

§  1500.  Same  —  VaUdlty  in  Dispute.  —  But  in  all  such  cases  the 
liability  of  the  municipality  on  the  contract  must  be  clear;7  and 

Bailey  r.  Lawrence  County,  (S.  D.)  51  N.  W.  331. 

9  William8port  v.  Commonwealth,  90  Pa.  St.  498,  holding  also  that  the 
city  treasurer  cannot  require  those  who  present  coupons  for  payment  to  give 
the  nu inhere  of  the  bonds  from  which  they  were  cut,  and  a  history  of  their 
claim  of  title  thereto. 

•  State  v.  Scott,  15  Neb.  147. 

4  Davis  t>.  Porter,  66  Cal.  658. 

5  Maher  v.  State,  (Neb.)  49  N.  W.  436;  Id.  441.  The  proper  order  on  a 
mandamus  seeking  payment  from  justices  of  the  peace  for  work  done  for  the 
county,  under  a  contract  which  they  were  empowered  to  have  made,  and 
which  was  made  by  commissioners  appointed  by  them,  is  that  they  pay  and 
not  that  they  be  required  to  lay  taxes,  etc  McCoy  v.  Justices,  etc.,  6  Jones, 
(N.  C.)  L.488. 

6  State  v.  Tarpen,  43  Ohio  St.  311 ;  1  N.  £.  209. 

7  See  Dechert  v.  Commonwealth,  113  Pa.  St.  229;  6  A.  229;  People  v. 
Johnson,  100  111.  537 ;  8.  c.  39  Am.  Rep.  63. 
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mandamus  will  not  be  granted  against  the  comptroller  of  a  city 
to  compel  the  payment  of  money  claimed  to  be  due  upon  a  con- 
tract for  labor,  where  the  comptroller  denies  the  validity  of  the 
contract,  asserts  that  it  was  illegally  made,  and  that  the  prices 
charged  are  excessive.1  So  where  it  is  doubtful  whether  a  per- 
son in  whose  favor  a  warrant  is  drawn  upon  the  treasury  of  a 
city,  by  the  comptroller,  is  entitled  to  the  money,  there  being 
another  claimant  who  has  sued  the  city  therefor,  the  mayor  is 
not  obliged  to  sign  the  warrant,  and  cannot  be  compelled  to  do 
so  by  mandamus.2  Nor  in  such  proceeding  will  the  court  deter- 
mine the  validity  of  any  offset  set  up  by  the  county.8  Nor  can  a 
town  treasurer,  who  has  collected  the  money  due  on  a  judgment, 
be  compelled  by  mandamus  to  pay  it  over  to  the  judgment  credi- 
tor, while  prohibited  by  an  injunction  at  the  suit  of  another.4 
And  where  the  statutes  invest  the  county  court  with  jurisdiction 
to  audit  and  settle  all  claims  against  the  county,  and  forbid  it  to 
allow  any  greater  sum  against  the  county  than  is  actually  due  in 
money,  mandamus  will  not  lie  to  compel  the  county  court  to  pay 
a  claim  for  boarding  a  jury,  which  the  claimant  admits  is  ex- 
orbitant if  paid  in  money,  but  claims  because  of  depreciation  in 
county  scrip.5  But  it  is  no  answer  to  a  mandamus  to  compel 
supervisors  to  allow  and  pay  a  quantum  meruit  for  work  done  for 
a  county,  and  claimed  under  a  statute  directing  the  value  to  be 
ascertained  and  allowed,  that  the  work  was  commenced  under  a 
contract  which  was  infected  by  fraud  in  procuring  it6 

§  1501.  State  Money  in  Hands  of  County  Officer.  —  In  Pennsyl- 
vania a  court  of  common  pleas  has  the  power  to  issue  a  writ  of 
mandamus  to  the  county  treasurer  for  the  payment  of  money  in 
his  hands  which  is  a  part  of  the  state  funds,  though  not  in  the 
custody  of  the  state  treasurer,  when  the  plaintiff  has  a  clear  legal 
right  to  the  money  and  has  no  other  legal  remedy.     In  such  a 

i  People  v.  Green,  66  Barb.  (N.  Y.)  630. 

*  State  p.  Slocum,  (NTeb.)  51  N.  W.  969. 

*  People  v.  Booth,  49  Barb.  (N.  Y.)  31 ;  32  How.  Pr.  17. 
4  State  p.  Kispert,  21  Wis.  387. 

*  Chicot  Co.  r.  Kruse,  47  Ark.  80. 

e  People  i?.  Supervisors  of  Livingston ,  68  N.  Y.  114.  A  city  solicitor  who 
refuses  to  furnish  the  vouchers  required  as  a  condition  of  issuing  warrants  for 
payment  of  damages  for  land  taken  for  a  city  improvement,  on  the  ground 
that  he  considers  the  condemnation  proceedings  invalid,  may  be  compelled  by 
mandamus.    Ryan  v.  Hoffman,  26  Ohio  St  109. 
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case  it  is  the  duty  of  the  county  treasurer  to  pay  out  the  money 
before  it  reaches  the  state  treasurer. 1 

§  1502.    Defence  that  Claim  has  not  been  audited.  —  It   may   be 

stated  as  a  general  rule  that  except  where  the  demand  is  evi- 
denced by  an  unconditional  promise  to  pay,  and  is  expressly 
payable  upon  demand  at  the  municipal  treasury,  mandamus  does 
not  lie  to  compel  payment  by  a  county  treasurer  prior  to  its  audit 
and  allowance  by  the  proper  officer  or  board.  Thus,  where  there 
is  an  ordinance  of  a  city  prohibiting  its  treasurer  from  paying 
any  warrant  drawn  on  him,  unless  the  claim  upon  which  the 
warrant  is  based  has  been  audited  and  allowed  by  the  common 
council,  mandamus  will  not  lie  to  compel  the  treasurer  to  pay  a 
warrant  based  on  a  claim  which  has  not  been  thus  audited  and 
allowed.2  Nor  will  mandamus  lie  against  a  county  treasurer  to 
compel  payment  of  a  claim,  though  the  same  has  been  audited 
and  allowed,  if  the  auditing  officer  or  board  in  allowing  it  ex- 
ceeded their  jurisdiction.8  But  under  a  city  charter  making  it 
the  duty  of  the  treasurer  to  pay  the  interest  on  certain  bonds  out 
of  a  fund  provided  for  that  purpose,  a  bondholder  can  maintain 
mandamus  to  compel  payment,  and  it  is  no  defence  that  the  in- 
terest coupons  have  been  presented  to  the  board  of  trustees  for 
examination  and  audit,  and  that  other  bondholders  have  not 
demanded  payment4 

§  1503.  Allowing  preoedent  to  drawing  Warrant.  —  Statutes 
often  require  that  prior  to  drawing  a  warrant  by  auditors  and 
comptrollers  there  must  be  an  allowance  of  the  claim  by  the 
proper  authority.  Under  such  statutes  it  is  a  good  defence  to 
an  action  by  mandamus  to  compel  a  warrant  to  be  drawn,  that 
the  claim  has  not  been  passed  upon  and  allowed,  or  if  it  has 
been  allowed  that  the  allowance  was  in  excess  of  jurisdiction. 
Accordingly,  where  a  statute  directed  that  a  reward  for  killing 
a  wildcat  be  paid  from  the  county  treasury  on  the  warrant  of 
the  county  commissioners,  and  provided  that  the  warrant  should 
be  issued  on  the  certificate  of  the  county  judge  that  the  scalp  had 

1  Joos  v.  McCandless,  (Pa.)  8  A.  169. 

*  Dubordieu  v.  Butler,  49  Cal.  522 ;  same  principle,  People  v.  Brennan,  18 
Abb.  (N.  Y.)  Pr.  100;  State  r.  Mount,  21  La.  An.  352 ;  Burnett  v.  Auditor, 
12  Ohio,  54;  State  t?.  Fuller,  18  S.  C.  246;  Act  Colo.  April  19, 1889,  construed, 
Schwanbeck  v.  People,  15  Colo.  64;  24  P.  575. 

•  People  v.  Lawrence,  6  Hill,  (N.  Y.)  244. 
4  Meyer  v.  Porter,  65  Cal.  67. 
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been  exhibited  to  him  within  ten  days  after  the  killing,  it  was 
held  that  the  commissioners  could  not  be  compelled  by  man- 
damus to  issue  a  warrant  until  the  county  judge  had  certified 
that  the  scalp  was  exhibited  to  him  within  ten  days  after  the 
killing,  and  that  a  certificate  that  the  person  claiming  the  re- 
ward represented  that  the  animal  was  killed  within  the  time 
prescribed  is  insufficient.1 

§  1504.    Limitations  upon  Indebtedness  as  Defence.  —  Mandamus 

to  compel  county  supervisors  to  "allow  and  pay"  a  judgment 
against  the  county  cannot  be  resisted  on  the  ground  that  by  pay- 
ing the  county  would  exceed  its  income  for  the  current  year; 
but  judgment  should  be  to  "allow,"  not  to  pay.2  In  a  New 
York  case,  however,  where  the  legislature  had  imposed  certain 
restrictions  on  the  power  of  the  common  council  of  New  York 
City  to  contract  debts,  and  the  council  contracted  a  debt  in  viola- 
tion of  such  restrictions,  and  the  legislature  passed  an  ordinance 
permitting  payment  of  the  debt,  the  council  being  willing  to  pay 
it,  and  having  appropriated  a  sum  for  the  purpose,  it  was  held 
that  the  comptroller  of  the  council  would  be  compelled  by  man- 
damus to  dispose  of  this  sum  in  payment  according  to  the 
appropriation.8 

§  1505.    Previous  Payment  to  Wrong  Person  as  a  Defence. — When 

money  has  been  appropriated  for  a  specific  purpose,  it  is  not  in 
all  cases  a  sufficient  answer  to  an  application  for  a  mandamus 
to  compel  its  payment  for  that  purpose,  to  set  up  that  the  money 
has  been  wrongfully  applied  to  other  purposes.  It  may  be  re- 
garded in  contemplation  of  law  as  still  in  the  treasury.4  In 
such  proceeding  against  a  city  comptroller,  the  fact  that  the 
misappropriation  was  made  by  his  predecessor  would  not  affect 
the  relator's  right  to  the  writ  The  city,  being  liable  for  the 
wrongful  act  of  its  officer,  is  bound  to  protect  the  officer  from 
personal  harm,  but  the  court  is  not  bound  to  regard  a  change  of 
incumbents.6  It  has  been  held,  however,  under  peculiar  pro- 
visions in  a  city  scheme  and  charter,  that  if  by  reason  of  a  cer- 
tain municipal  officer  making  a  payment  to  the  wrong  person 

1  Johns  v.  County  Comm'rs  Orange  County,  (Fla.)  10  So.  96. 
9  Johnson  v.  Sacramento  County  Supervisors,  65  Cal.  481. 

•  People  v.  Haws,  36  Barb.  (N.  Y.)  59. 

«  People  v.  New  York  City  Comptroller,  77  N.  Y.  45. 

*  Id. ;  see  also  People  v.  Bender,  86  Mich.  195. 
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there  remains  no  money  within  his  control  from  which  he  may 
make  payment  to  the  person  who  should  have  received  it,  such 
person  cannot  invoke  the  remedy  of  mandamus  to  secure  his 
rights  by  compelling  the  officer  to  pay  him.1  And  though  a  tax 
in  aid  of  a  railroad  was  void,  yet,  after  the  money  has  been  paid 
over  to  the  railroad  company,  mandamus  will  not  lie,  in  behalf 
of  a  taxpayer,  to  compel  the  county  treasurer  to  refund  what 
plaintiff  paid.2  Nor  can  an  officer  de  jure  of  a  municipal  cor- 
poration have  a  mandamus  to  compel  the  payment  of  his  salary 
by  the  comptroller,  where  it  has  already  been  paid  to  another 
person  de  facto  in  possession  of  the  office.8 

§  1506.    Previous  Payment  to  Assignor  of  Claim  as  Defence. — 

Where  petitioner  was  the  assignor  before  payment  of  part  of  a 
judgment  against  a  city,  and  after  the  whole  amount  of  the  judg- 
ment had  been  paid  to  the  judgment  creditor  or  his  attorney  of 
record,  petitioned  for  mandamus  to  compel  the  city  treasurer  to 
pay  the  amount  assigned  to  him,  and  his  assignment  had  been 
duly  recorded  on  the  assignment  docket,  it  was  held  that  the 
writ  was  properly  refused.4 

§  1507.  Release  as  Defence.  —  Where  the  party  entitled  to  the 
money  collected  by  virtue  of  a  tax  levied  in  aid  of  a  railroad 
company  agrees  that,  if  a  designated  proportion  of  the  tax  is  paid 
within  a  stipulated  time,  the  taxpayers  shall  be  released  from 
the  payment  of  the  remainder,  mandate  will  not  lie  to  compel 
collection  of  the  difference  between  the  amount  levied  and  the 
amount  paid  under  the  agreement.6 

1  People  v.  O'Keefe,  100  N.  Y.  572,  holding  that  the  petitioner's  remedy  is 
by  action,  not  by  mandamus.  See  also  Township  Board,  etc.  v.  Boyd,  68  Mo. 
276.  holding  that  error  by  the  county  court  in  paying  out,  in  order  to  avoid 
expenses  of  litigation,  money  for  which  the  township  school  fund  is  liable, 
is  a  case  of  mere  misappropriation  by  a  trustee ;  wherefore  mandamus  is  not 
the  proper  remedy.  Nor  would  any  claim  arise  therefrom  for  reimbursement 
out  of  the  county  treasury. 

a  Butler  i%  Supervisors  of  Fayette,  46  Iowa,  326. 

•  People  v.  Brennan,  45  Barb.  (N.  Y.)  457. 

•  Schuck  v.  City  of  Pittsburgh,  (Pa.)  11  A.  651. 

•  County  of  Huntington  v.  State,  109  Ind.  596;  10  N.  E.  625.  The  court 
by  Elliott,  C.  J.,  said:  "  The  rule  that  the  payment  of  a  less  sum  will  not  dis- 
charge a  greater  cannot  apply  here,  for  that  rule  only  applies  where  the  sum 
is  liquidated  and  is  due  upon  contract.  Here  there  was  no  contract  creating 
a  liability  against  the  taxpayers,  for  the  only  claim  held  by  any  one  was 
founded  upon  a  statutory  proceeding,  assessing  a  tax  in  aid  of  a  railroad  cor- 
poration.    To  such  a  case  the  rule  referred  to  cannot  be  extended.    We  do 
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II.  Pbbtainino  to  Appropriation  of  Money  and  Delivery  or 

Books,  Funds,  etc. 


§  1508.  Turning  over  Insignia  of  Office. 

1509.  Custody  of  Public  Buildings. 

1510.  Title  to  Office  not  tried. 

1511.  Delivery   of    Public    Funds    and 

Securities. 

1512.  Compelling  Officer   to  pay  over 

Money. 


§  1513.  Same  —  Remedy    by   Action 
Bond. 

1514.  Apportionment  of  Funds. 

1515.  Holding  Office  at  County  Seat. 

1516.  Inspection  of  Books  and  Records. 


on 


§  1508.    Turning  over  Insignia  of  Office.  —  It  may  be  stated  as  a 

general  rule  that  mandamus  is  the  appropriate  remedy  to  com- 
pel the  transfer  and  delivery  of  books,  official  records,  and  other 
property  appurtenant  to  a  public  officer,  and  funds  to  the  custody 
of  which  one  elected  or  appointed  to  a  public  office  is  entitled.1 
Thus,  it  lies  to  compel  a  register  to  comply  with  a  law  requiring 
him,  at  the  close  of  his  duties,  to  deposit  the  original  books  with 
the  county  clerk ; a  to  compel  an  arbitrator  to  restore  to  the  files 
of  the  court  an  award  which  he  has  withdrawn  before  judgment 
has  been  entered  on  it;8  to  compel  the  trustees  of  an  incor- 
porated village,  holding  over,  to  deliver  books,  papers,  and  arti- 
cles of  personal  property  to  their  successors,  and  to  prevent  their. 

not  think  that  the  assignment  of  the  interest  in  the  taxes  cot  off  the  right  of 
the  assignees  to  receive  them  when  collected ;  but  we  do  think  that  when  they 
received  the  per  centum  agreed  upon  from  those  who  paid  within  sixty  days, 
and  the  full  amount  from  those  who  did  not  pay  within  that  time,  they  can- 
not claim  more.  Nor  is  it  material,  so  far  as  the  rights  of  the  taxpayers  are 
concerned,  that  the  county  officers  wrongfully  kept  live  hundred  dollars  for 
election  expenses  out  of  the  taxes  collected ;  for  if  the  taxpayers  paid  all  they 
were  legally  liable  to  pay,  the  auditor  cannot  be  compelled  by  mandate  to  take 
steps  to  collect  the  taxes." 

1  State  v.  Layton,  4  Dutch.  244;  Runion  v.  Latimer,  6  Rich.  (n.  s.)  126; 
Felts  v.  Mayor,  2  Head,  650;  King  v.  Owen,  5  Mod.  Rep.  814;  King  v.  In- 
gram, 1  Black.  W.  50;  Rex  v.  Clapham,  1  Wils.  305;  Burr  v.  Norton,  25 
Conn.  103;  Territory  v.  Shearer,  2  Dakota,  332;  Bonner  v.  State  of  Georgia, 
7  Ga.  473;  People  v.  KildufF,  15  111.  402;  People  r.  Head,  25  111.  325;  Frisbie 
v.  Trustees,  78  Ind.  269;  State  v.  Johnson,  29  La.  An.  890;  Crowell  v.  Lam- 
bert, 10  Minn.  369;  Atherton  t>.  Sherwood,  15  Minn.  221;  State  v.  Meeker,  19 
Neb.  44;  Warner  t>.  Myers,  4  Oreg.  72;  Hooten  t>.  McKinney,  5,  Nev.  194; 
Driscoll  v.  Jones,  (S.  D.)  44  N.  W.  726 ;  Nelson  v.  Edwards,  55  Tex.  389. 
That  mandamus  lies  to  a  sheriff  who  is  the  statutory  receiver  of  the  assets  of  an 
insolvent  to  compel  him  to  torn  over  assets  to  one  selected  by  the  creditors. 
See  Strunk  v.  State,  (Neb.)  60  N.  W.  14. 

*  McDiarmid  v.  Fitch,  27  Ark.  106. 

•  Chapman  v.  Ewing,  78  Ala.  403. 
vol.  11. — 80 
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interference  with  such  successors  in  the  duties  of  the  office.1 
And  where  one  receives  a  certificate  of  election  to  the  office  of 
sheriff  from  the  acting  county  clerk,  after  a  canvass  of  the  re- 
turns by  the  acting  county  commissioners,  and  qualifies  by  filing 
his  oath  and  bond  with  said  clerk,  said  bond  being  approved  by 
said  board,  he  is  entitled  to  a  mandamus  to  compel  the  former 
sheriff  to  deliver  property  belonging  to  the  sheriff's  office.2  And 
the  writ  lies  to  the  same  effect  in  a  proper  case  where  the  books 
and  records  pertaining  to  corporate  offices  are  involved.8  The 
remedy  was  employed  for  this  purpose  at  an  early  day,4  and  has 
been  frequently  resorted  to  as  shown  by  the  illustrations. 

§  1509.  Custody  of  PubUo  Buildings.  —  The  writ  has  frequently 
been  resorted  to  by  officers  entitled  to  the  possession  of  public 
buildings  as  an  incident  to  office.5  In  such  case,  since  —  the  term 
of  the  person  in  possession  having  expired  —  he  is  in  possession 
without  color  of  right  or  title,  and  is  a  mere  intruder,  his  suc- 
cessor will  not  be  left  to  pursue  the  tedious  and  dilatory  remedy 
by  ordinary  action.6 

§  1510.  Title  to  Office  not  tried.  —  Where  the  relator's  right  to 
possession  of  the  books  and  papers,  to  procure  which  the  writ  is 
applied  for,  cannot  be  determined  without  an  investigation  into 
the  respondent's  right  to  the  office  whereof  he  is  the  de  facto  in- 
cumbent, mandamus  will  not  lie.7    But  where  the  appointment 

1  Stone  r.  Small,  54  Vt.  49S.    See  also  Kimball  v.  Lamprey,  19  N.  H.  215. 
a  Huffman  ».  Mills,  39  Kan.  577;  18  P.  516. 

*  Fasnacht  v.  German  Literary  Assoc.,  99  Ind.  133;  American  Railway  Frog 
Co.  v.  Haven,  101  Mass.  398;  St.  Luke's  Church  v.  Slack,  7  Cush.  220;  Anon. 
1  Barn.  K.  B.  402  ;  State  v.  Goll,  3  Vroom,  285. 

4  King  v.  Owen,  5  Mod.  314. 

•  State  v.  Layton,  4  Dutch.  244 ;  Felts  v.  Mayor,  2  Head.  650 ;  Warner  v. 
Myers,  4  Oreg.  72 ;  Burr  v.  Norton,  25  Conn.  103. 

9  State  v.  Layton,  4  Dutch.  244.  In  Felts  v.  Mayor,  supray  the  remedy  was 
resorted  to  by  a  sheriff  to  obtain  possession  of  a  county  jail. 

7  State  v.  Williams,  25  Minn.  340;  State  t\  Pitot,  21  La.  An.  836;  People 
v.  Head,  25  111.  325;  People  v.  Kilduff,  15  111.  492;  Taylor  v.  Henry,  2  Pick. 
(Mass  )  397;  Commonwealth  v.  Atherton,  3  Mass.  287;  Ludbury  v.  Stearns,  21 
Pick.  (Mass.)  148;  St  Luke's  Church  v.  Slack,  7  Cush.  (Mass.)  226;  Banton 
v.  Wilson,  4  Tex.  400;  Walter  v.  Belding,  24  Vt.  658.  In  mandamus  proceed- 
ings to  compel  A.,  who  had  been  treasurer  of  a  city,  to  deliver  the  books  and 
money  to  B.,  on  the  ground  that  A.  had  been  suspended  from  office  and  B.  ap- 
pointed in  his  place,  the  petition  alleged  no  cause  for  the  suspension,  and  the 
answer  denied  that  there  was  any  cause,  and  alleged  that  the  suspension  was 
invalid.  On  demurrer  to  the  answer,  —  Held,  that  the  respondent  should  have 
judgment.     Welchans  v.  Shirk,  98  Pa.  St.  17. 
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of  a  county  superintendent  of  schools  was  recognized  as  valid  by 
a  majority  of  the  trustees,  and  he  qualified  and  entered  on  the 
duties  of  his  office  without  objection,  it  was  held  that  he  could 
compel  his  predecessor  by  mandamus  to  turn  over  the  records  of 
the  office,  without  alleging  that  he  was  entitled  to  the  office  as 
in  quo  warranto.1  And  where  the  governor  undertook  to  appoint 
a  member  of  the  board  of  county  auditors  when  there  was  no 
vacancy,  and  the  sheriff  of  the  county  took  sides  with  the  gover- 
nor's appointee,  and  attempted  to  install  him  in  office  of  county 
auditor  by  taking  the  official  books  from  the  chairman  of  the 
board  of  auditors,  and  by  placing  them  in  the  possession  of  the 
governor's  appointee,  mandamus  will  issue  against  the  sheriff 
for  their  restoration  to  the  chairman  of  the  board.2 

§  1511.  Delivery  of  Public  Funds  and  Securities.  —  The  remedy 
is  not  confined  to  compelling  delivery  of  articles  of  property  and 
paraphernalia  pertaining  to  an  office,  but  will  be  extended  to 
compel  delivery  of  public  funds  and  securities  where  legal  reme- 
dies are  inadequate.  Thus,  mandamus  will  lie  to  compel  an 
officer  to  deliver  up  property  of  the  state  held  by  him  without 
any  right  or  authority  at  law.8  And  where  municipal  aid  bonds 
are  deposited  with  the  state  treasurer,  under  a  law  held  uncon- 
stitutional, they  are  in  his  official  custody  until  delivered  up; 
and  he  is  responsible  for  their  safe-keeping  and  return  to  the 
makers,  when  demanded,  and  a  mandamus  will  lie  to  compel 
such  return,  when  refused  upon  a  reasonable  demand.4  So 
where  a  county  had  a  preferred  claim  against  its  fine  and  for- 
feiture fund  for  moneys  disbursed  by  it  in  paying  the  salary  of  a 
judge,  it  was  held  that  it  was  entitled  to  mandamus  against  the 
treasurer  to  transfer  any  balance  of  such  fund  to  the  general 
county  fund.6 

1  McGee  v.  State,  103  Ind.  444. 

*  Lawrence  v.  Hanley,  84  Mich.  399;  47  N.  W.  753. 
8  State  v.  Bacon,  6  Neb.  286. 

4  La  Grange  v.  State  Treasurer,  24  Mich.  468.  Under  Comp.  St.  Neb., 
c.  77,  §  169,  making  it  the  duty  of  the  county  treasurer  to  pay  to  the  proper 
authority  of  a  city  the  amount  of  taxes  due  such  city,  a  county  treasurer  who 
has  collected  and  holds  taxes  belonging  to  a  city,  and  on  demand  of  a  city  treas- 
urer refuses  to  hand  them  over,  may  be  compelled  to  do  so  by  mandamus,  and 
the  city  treasurer  need  not  sue  for  them  on  the  county  treasurer's  bonds.  State 
v.  Roderick,  23  Neb.  505;  37  N.  W.  77. 

•  State  v.  Stone,  69  Ala.  206.  Compare  Board  of  Chosen  Freeholders  of 
Essex  County  v.  Newark  City  Nat.  Bank,  (N.  J.)  21  A.  185. 
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§  1512.  Compelling  Officer  to  pay  over  Money.  —  Where  an  offi- 
cer has  money  in  his  hands  which  it  is  his  clear  legal  duty  to 
pay  over  to  another  officer,  or  transfer  to  his  successor,  or  to  a 
particular  custodian,  and  an  action  on  his  bond  would  not  afford 
a  sufficiently  speedy  and  adequate  remedy,  mandamus  lies  to 
compel  payment.1  Thus,  where  a  township  trustee  refuses  to 
pay  over  money  to  school  trustees  who  are  entitled  to  it,  man- 
damus will  issue  at  their  relation  to  compel  him.3  So  where  a 
ditch  commissioner  has  collected  assessments  levied  for  the 
construction  of  a  ditch,  mandamus  will  lie  to  compel  him  to  dis- 
tribute to  the  contractor  the  amount  due  him  for  construction, 
the  commissioner's  liability  being  not  for  breach  of  contract,  but 
for  failure  in  his  ministerial  duty  to  lawfully  distribute  the 
fund.8  And  mandamus  will  issue  against  a  county  clerk,  even 
after  the  expiration  of  his  term  of  office,  to  compel  him  to  report 
all  the  fees  of  his  office,  and  pay  the  excess  over  the  amount  to 
which  he  is  entitled  into  the  county  treasury.4  But  a  county 
board  having  acted  and  refused  to  require  the  county  clerk, 
whose  term  had  expired,  to  forthwith  pay  the  county  treasurer 
certain  moneys  alleged  to  be  in  his  hands,  it  was  held  that 
mandamus  would  not  lie  to  compel  the  board  to  require  such 
payment,  and  in  default  thereof  to  require  the  refator,  as  state's 
attorney,  to  sue  upon  the  clerk's  official  bond.  One  tribunal 
cannot  prescribe  which  way  another  tribunal  shall  decide.5 

§  1513.  Same  —  Remedy  by  Action  on  Bond.  —  It  has  sometimes 
been  held  that  an  action  on  the  official  bond  of  the  delinquent 
officer  afforded  an  adequate  remedy,  and  that  the  writ  should  be 
refused  for  that  reason.  Thus,  it  was  held  that  mandamus  to 
oompel  a  probate  judge  to  pay  over  money  wrongfully  retained, 
should  be  refused,  there  being  an  adequate  remedy  by  action 

1  State  v.  Staley,  38  Ohio  St  250;  see  alio  State  v.  Hammell,  31  N.  J.  L. 
446;  People  v.  Reis,  76  Cal.  269;  18  P.  309;  State  v.  Cooprider,  96  Ind.  279; 
State  v.  Geier,  35  La.  An.  1148. 

3  Hon  r.  State,  89  Ind.  249.  Other  cases  in  which  the  writ  was  granted 
to  compel  payment  of  school  funds  are:  State  v.  Board  of  Council,  (X.  J.) 
18  A.  571;  State  v.  White,  (Neb.)  45  N.  W.  631;  Brandt  t>.  Murphy,  68 
Miss.  84;  8  So.  296;  Board  of  County  School  Comm'rs  t>.  Gantt,  73  Md.  521; 
21  A.  548. 

*  Jngerman  v.  State,  128  Tnd.  225;  27  N.  E.  499. 

*  State  v.  Shearer,  (Neb.)  45  N.  W.  784. 

*  People  v.  McCormick,  106  111.  184. 
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upon  his  official  bond;1  also  where  sought  to  compel  a  delin- 
quent tax  collector  to  pay  over  a  tax  within  the  time  prescribed 
by  his  warrant  and  bond.2 

§  1514.  Apportionment  of  Funds.  —  Mandamus  will  issue  to 
compel  county  officials  to  adjust  the  proportion  of  the  debt  of  the 
county,  where  it  has  been  set  off  from  another  county;8  also  to 
compel  a  board  of  education  to  appropriate  moneys  in  the  treas- 
ury for  the  purpose,  toward  the  payment  of  negotiable  bonds 
issued  for  school  purposes,  or  to  levy  such  tax  as  may  be  neces- 
sary to  complete  such  payment ; 4  also  for  the  neglect  or  refusal 
of  the  officers  of  a  school  district  to  raise  and  pay  over  to  the 
district  from  which  it  has  been  divided  the  proportional  amount 
for  retaining  the  schoolhouse.6  And  where  the  statute  requires 
a  municipal  officer  to  certify  the  amount  due  by  the  municipality 
to  another  municipality,  mandamus  will  issue  to  compel  the 
performance  of  the  duty.6  But  mandamus  will  not  lie  to  compel 
the  redivision  and  reallotment  of  a  fund  already  divided  and 
allotted.7 

1  State  v.  Meiley,  22  Ohio  St.  534. 

a  School  District  No.  8  tr.  Perkins,  49  N.  H.  538.  See  People  v.  Austin,  46 
Cal.  520,  holding  that  die  writ  would  not  be  granted  to  require  a  tax  collector 
to  pay  into  the  county  treasury,  taxes  which  he  had  collected,  but  had  failed  to 
pay  over.  Compare  State  v.  Boullt,  26  La.  An.  259.  Mandamus  refused  under 
the  circumstances:  —  To  compel  a  county  clerk  to  pay  over  official  fees  to  the 
county  collector,  as  by  law  required,  —  State  v.  Hollinshead,  47  N.  J.  L.  439. 
To  compel  a  city  treasurer  to  make  repayment  to  the  collector  of  money  already 
paid  the  board,— State  t>.  Van  Wi  nkle,  46  N.  J.  L.  1 17.  To  compel  a  supervisor 
to  meet  and  account  with  the  justices  and  town  clerk,  —  People  v.  Martin,  62 
Barb.  (N.  Y.)  570 ;  48  How.  Pr.  52.  Against  a  county  treasurer  to  compel  him 
to  pay  over  funds  received  by  his  predecessor,  for  the  benefit  of  a  railway  com- 
pany,  and  transferred  by  him  to  the  county  fund,  in  the  absence  of  proof  that 
the  money  was  received  by  defendant  from  his  predecessor,  or  is  presumptively 
in  his  possession,  — Minneapolis  &  St.  L.  Ry.  Co.  r.  Becket,  75  Iowa,  183;  39 
N.  W.  260.  An  application  forfc mandamus  to  compel  the  county  treasurer  to 
pay  over  money  assessed  to  pay  town  bonds  will  be  denied  where  it  appears 
that  the  required  written  assent  of  two  thirds  of  the  resident  taxpayers  of  the 
town  has  not  been  obtained  to  the  issuing  of  such  bonds.  People  v.  Mead,  36 
N.  Y.  224. 

•  Hempstead  County  v.  Grave,  44  Ark.  317. 

4  State  v.  Board  of  Education  of  Perrysburg,  27  Ohio  St.  96. 

•  School  District  No.  2  v.  School  District  No.  1,  3  Wis.  333. 

•  Ramsey  v.  Everett  Township  Clerk,  52  Mich.  344. 

T  Spiritual  Atheneum  Society  v.  Randolph,  58  Vt  192.  See  also  State  v. 
New  Orleans,  35  La.  An.  221 ;  Bates  ».  Porter,  74  Cal.  224;  15  P.  732;  Lau- 
meister  v.  Porter,  (Cal.)  16  P.  187.    For  a  case  of  irregular  and  erroneous 
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§  1515.  Holding  Office  at  County  Beat.  —  In  this  connection 
may  very  appropriately  be  considered  the  use  of  the  remedy  to 
compel  county  officers  to  keep  their  offices  and  the  books  and 
records  pertaining  thereto  at  the  county  seat,  and  to  compel 
their  removal  upon  change  of  location  of  county  seat.  A  sheriff 
will  be  compelled  by  mandamus  to  keep  his  office  at  the  county 
seat.1  The  writ  lies  in  a  proper  case  to  compel  a  county  clerk 
to  remove  the  records  of  his  office  to  a  new  county  seat  legally 
chosen  and  established ;  but  where  a  petition  for  mandamus  to 
compel  the  county  clerk  to  move  the  records  to  a  certain  town, 
and  to  keep  his  office  there,  alleged  that,  at  an  election  held  for 
the  purpose  of  choosing  a  permanent  county  seat,  this  town  re- 
ceived a  majority  of  all  the  votes  cast  on  the  question,  and  was 
therefore  the  permanent  county  seat,  it  was  held  that  these  were 
traversable  facts,  and  an  alternative  and  not  a  peremptory  writ 
should  issue  thereon.2 

§  1516.  Inspection  of  Books  and  Records.  —  Mandamus  lies  to 
compel  an  officer  of  a  municipal  corporation  to  submit  his  books 
of  account  to  the  proper  inspecting  officers.  Replevin  for  the 
books  is  not  an  adequate  legal  remedy.8  On  like  principle,  a 
benevolent  association  is  entitled  to  a  peremptory  writ  of  man- 
damus for  an  inspection  of  its  books,  in  the  hands  of  one  claim- 
ing a  lien  upon  them  for  arrears  of  salary,  the  books  to  be 
returned  to  the  claimant  after  the  inspection.4 

apportionment  of  school  moneys  where  mandamus  was  refused,  see  People 
t>.  Board  of  Town  Auditors,  12  N.  Y.  S.  165  ;  also  Merritt  r.  Merritt,  (Ark.) 
16  S.  W.  287. 

1  State  v.  Saxton,  11  Wis.  27;  State  v.  Walker,  5  S.  C.  263 ;  same  as  to 
county  treasurer,  Rice  v.  Shay,  43  Mich.  380. 

8  State  o.  Grace,  (Or.)  25  P.  382.  A  county  seat  was  changed  by  election. 
Held,  that  the  failure  of  the  county  commissioners  to  order  the  removal  of  the 
books  of  offices  to  the  newly  designated  town  cannot  defeat  the  result  of  the 
election;  and  that,  if  the  officers  effect  the  removal  on  their  own  motion,  they 
cannot  be  compelled  by  mandamus  to  return  and  await  the  order  which  the 
statute  required  the  commissioners  to  give.  Wells  v.  Taylor,  5  Mont.  202;  3 
P.  255. 

8  Keokuk  v.  Merriam,  44  Iowa,  432. 

*  People  v.  Scheel,  8  Abb.  (N.  Y.)  N.  Cas.  342. 
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III.  Enforcement  of  Duties  pertaining  to  Taxation. 


{1517.  Appropriate  Remedy  for  Enforce- 
ment of  Specific  Duties. 

1518.  Inadequacy  of  Other  Remedies. 

1519.  Discretion  not  controlled  — Action 

already  taken  not  set  aside. 

1520.  Only  granted  to  compel  clearly 

Legal  Duties. 

1521.  Not  granted  where  futile,  or  Obe- 

dience impossible. 

1522.  Default  of  Officer  not  anticipated. 

1523.  Compliance  with  Legal  Prerequi- 

sites must  be  shown. 

1524.  In  Favor  of  Holder  of  Municipal 

Indebtedness. 

1525.  Same  —  Validity  in  Dispute. 

1526.  Payment  of  Judgments. 

1527.  Writ  issued  from  State  Court  to 

enforce  Judgment  recovered  in 
Federal  Court. 


§  1528.  Writ  from  Federal  Court. 

1 529.  Foundation  of  Judgment  not  assail- 

able on  Mandamus. 

1530.  Requisites   of   Tax  to  pay  Aid 

Bonds. 

1531.  Taxation  for  Municipal  Improve- 

ments. 

1532.  Pertaining  to  School  Taxes. 

1533.  Sales  for  Taxes  and  Execution  of 

Tax  Deeds. 

1534.  Correction  of  Erroneous  Assess- 

ments. 

1535.  Restitution  of  Taxes  illegally  col- 

lected. 

1536.  Illegality  as  a  Defence. 

1537.  Limitations  upon  Power  to  tax. 


§  1517.  Appropriate  Remedy  for  Enforcement  of  Speciflo  Duties. 
It  may  be  said  generally  that  this  is  the  proper  remedy  to 
compel  the  collection  of  taxes  and  assessments  by  officers  in- 
trusted with  these  duties.  The  court  interferes  to  set  such  offi- 
cers in  motion  upon  application  of  an  aggrieved  taxpayer.1 
And  delinquent  tax  collectors  may  be  compelled  by  mandamus 
to  perform  their  duties  where  the  duty  is  clearly  and  unmistak- 
ably imposed  upon  them;  and  public  officers  whose  duty  it' is  to 
issue  a  warrant  of  discharge  against  delinquent  collectors  may 
be  compelled  by  this  remedy  to  issue  such  warrant  where  the 


1  Virginia  &  Truckee  R.  Co.  v.  County  Comm'rs,  5  Nev.  841 ;  Common- 
wealth v.  Commissioners  of  Alleghany,  32  Pa.  St.  218 ;  Carver  v.  Commis- 
sioners' Court  of  Tallapoosa,  17  Ala.  527 ;  People  v.  City  of  Kingston,  101 
N.  Y.  82;  4  N.  E.  348;  State  v.  County  Judge,  12  Iowa,  237;  State  v.  Harris, 
17  Ohio  St.  608.  u  This  writ  ought  to  be  granted  upon  all  occasions,  where 
the  law  has  established  no  specific  remedy,  and  where  justice  and  good  govern- 
ment require  it."  Carrol  v.  Board  of  Police,  28  Miss.  38.  The  writ  granted 
to  compel  performance  of  duties  by  officers  of  New  York  City  under  peculiar 
statutory  provisions  relating  to  the  issue  of  revenue  bonds  by  comptroller,  the 
proceeds  of  which  to  be  used  in  payment  of  taxes ;  Attorney-General  v.  Myers, 
12  N.  Y.  S.  754.  Writ  held  to  lie  to  compel  city  authorities  to  provide  a  fund  by 
taxation  for  the  establishment  of  a  public  library ;  State  o.  Board  of  Finance, 
(N.  J.)  20  A.  755. 
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collector  neglects  to  collect  and  pay  over  the  tax  at  the  proper 
time.1  It  is  well  established  in  this  country  that  particular 
officers  whose  plain  duty  it  is  to  assess  or  levy  a  tax  may  be 
compelled  to  proceed  by  mandamus,  the  duty  being  treated  as 
purely  ministerial,  and  unattended  by  any  element  of  official  dis- 
cretion.2 It  lies  where  assessors  have  improperly  assessed 
shares  of  bank  stock,  to  require  cancellation  or  correction  of  the 
assessment;8  also  to  compel  a  county  auditor  to  enter  upon  the 
assessment  book  delinquent  taxes  where  such  duties  are  imposed 
upon  him  by  law.4  And  a  taxpayer  on  payment  of  his  taxes, 
and  the  tax  collector's  refusal  to  give  him  a  receipt  therefor,  to 
which  he  is  entitled,  has  his  appropriate  remedy  by  mandamus.6 
It  constitutes  no  reason  for  refusing  the  writ  against  a  clerk  of 
a  county  court  for  refusing  to  extend  upon  the  collector's  books 
the  taxes  according  to  the  increased  valuation  determined  by  the 
state  board  of  equalization,  that  by  the  action  of  other  county 
officials  a  public  sentiment  and  feeling  were  created  against  the 
execution  of  the  law  which  it  was  the  duty  of  the  officer  to  obey, 
regardless  of  such  considerations.6 

§  1518.    Inadequacy  of  Other  Remedies.  —  Nor  is  it  any  defence 

to  mandamus  to  compel  a  tax  collector  to  collect  a  tax  assessed, 
that  an  action  lies  against  his  sureties,  and  by  execution  against 

1  Smyth  v.  Titcomb,  31  Me.  272  ;  Inhabitants  of  School  Dist.  v.  Clark,  33 
Me.  482;  compare  Waldron  r.  Lee,  5  Pick.  323. 

8  People  v.  Shearer,  30  Cal.  645;  Manor  v.  McCall,  5  Geo.  522.  Principle 
applied  in  People  v.  Shearer,  30  Cal.  645;  Hyatt  v.  Allen,  54  Cal.  353;  also 
where,  by  the  act  of  the  legislature,  commissioners  had  been  appointed  to  pro- 
vide for  the  erection  of  public  buildings,  the  duty  of  levying  a  tax  to  defray 
their  expenses  being  made  incumbent  upon  an  inferior  court,  it  was  held  that 
the  writ  would  lie  to  compel  the  levying  of  a  tax.  Manor  ».  McCall,  5  Ga.  522; 
see  also  People  v.  Buffalo  Common  Council,  16  Abb.  (N.  Y.)  N.  Cas.  06.  Also 
where  the  extension  of  the  Assessment  by  county  collector  upon  a  tax  book  was 
purely  a  ministerial  act,  State  v.  Byers,  67  Mo.  706.  Also  where  a  county 
auditor  had  refused  to  place  certain  assessments  upon  a  tax  warrant  for  col* 
lection,  State  v.  Stout,  61  Ind.  143. 

*  People  v.  Assessors  of  Barton,  44  Barb.  148 ;  People  v.  Olmstead,  45  Barb. 
644.  See  also  Adriance  v.  Supervisors  of  New  York,  12  How.  (N.  Y.)  Pr.  224, 
holding  that  where  a  specific  duty  is  imposed  on  the  supervisors  or  on  other 
public  officers,  by  statute,  and  the  omission  to  conform  affects  a  particular 
party  only,  and  not  the  whole  assessment  list,  a  mandamus  will  issue  to  compel 
them. 

4  People  v.  Ashbury,  46  Cal.  523. 

•  Perry  o.  Washburn,  20  Cal.  318. 
6  People  v  Salomon,  54  111.  39. 
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himself;1  nor  does  the  fact  that  an  indictment  lies  against  col- 
lectors of  public  revenue  for  refusing  to  perform  their  duties  fur- 
nish any  valid  objection.1 

§  1519.  Discretion  not  oontroUed  —  Action  already  taken  not  set 
aside.  —  In  many  matters  pertaining  to  taxation,  officers  and 
boards  are  rested  with  discretionary  and  judicial  powers  in  the 
exercise  of  which  courts  will  not  interfere  by  mandamus.  Thus, 
it  was  held  that  the  writ  would  not  lie  to  compel  school  directors 
who  had  assessed  a  school  tax  to  discharge  a  taxpayer  from  pay- 
ment of  his  portion  of  the  tax,  their  power  in  the  premises  being 
purely  discretional ; a  also  that  it  should  not  be  granted  to  com- 
pel taxing  officers  to  revise  their  decision  on  a  complaint  for  the 
abatement  of  a  tax,  that  being  a  judicial  act.4  And  under  the 
Illinois  road  law,  it  is  held  that  an  additional  levy  in  view  of 
the  same  contingency  is  a  matter  of  discretion  with  the  com- 
missioners, as  the  need  of  a  levy  is  dependent  upon  their  opin- 
ion, and  mandamus  will  not  lie  to  compel  them  to  make  it.6 
But  the  power  and  authority  conferred  upon  boards  of  supervisors 
of  certain  counties  to  hear  and  determine  claims  for  illegal  as- 
sessments upon  United  States  bonds  and  securities  exempt  from 
taxation,  and  to  report  the  amount  collected  upon  such  illegal 
assessments  upon  application  of  any  person  aggrieved,  are  not 
considered  by  the  courts  as  resting  in  official  discretion,  but  are 
mandatory  duties  which  may  be  enforced.  There  being  no  dis- 
pute as  to  the  existence  and  amount  of  such  claims,  mandamus 
will  go  to  require  their  audit  and  allowance.6  And  the  legisla- 
ture having  declared  that  a  10-mill  tax  is  sufficient  to  provide 
for  the  unbonded  expenditures  of  a  city,  it  is  not  within  the 
discretion  of  the  council  to  exhaust  the  entire  revenue  with  one 
class  of  disbursements,  and  leave  others  to  accumulate ;  and  a 
writ  of  mandamus  will  issue  to  compel  it  to  pay  a  valid  judg- 
ment against  the  city,  either  out  of  surplus  revenues  for  the  cur- 

1  State  v.  Fyler,  48  Conn.  145.  Compare  State  9.  Board  of  Commissioners, 
25  Ind.  210. 

4  State  v.  Whitworth,  8  Lea,  (Tenn.)  594. 

*  School  Directors  v.  Anderson,  45  Pa.  St.  388 ;  Ex  parte  Lynch,  16  S.  C. 
32 ;  Ex  parte  Davenport,  6  Pet.  661. 

4  Gibbs  v.  Hampden,  19  Pick.  (Mass.)  298;  Morse,  Petitioner,  18  Pick. 
(Mass.)  443. 

'  People  v.  Commissioners  of  Highways,  118  111.  239 ;  8  N.  E.  684. 

0  People  v.  Supervisors  of  Otsego,  53  Barb.  564;  51  N.  T.  401. 
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rent  year,  or,  if  there  is  no  available  surplus,  to  include  it  in 
the  budget  for  the  ensuing  year.1  Where  a  board  has  judicial 
and  ministerial  powers,  to  apportion  taxes  and  cause  them  to 
be  collected,  etc.,  the  judicial  power  having  been  duly  exercised, 
mandamus  lies  to  compel  the  board  to  carry  out  its  decision.8 

§  1520.    Only  granted  to  compel  olearly  Legal  Duties.  —  The  duty, 

to  compel  performance  of  which  by  a  taxing  officer  mandamus 
lies,  is  one  expressly  imposed  by  statute  or  necessarily  per- 
taining to  the  official  position  which  the  defendant  holds.  In 
the  first  place,  the  writ  does  not  lie  where  the  tax  is  unauthorized 
by  law.8  Nor  will  courts  interfere  to  compel  the  imposition  of  a 
tax  for  a  special  and  particular  purpose  after  the  expiration  of 
the  time  prescribed  by  the  legislature ; 4  or  to  compel  a  tax  col- 
lector to  receive,  in  payment  of  taxes,  the  "special  indents" 
issued  by  the  state,  such  "special  indents"  not  being  included 
in  the  term  "paper  medium,"  as  used  in  a  statute.6  Nor  does 
mandamus  lie  at  the  relation  of  a  citizen  and  taxpayer  to  com- 
pel the  county  clerk  to  proceed  under  a  statute  to  have  land  in 
the  county  surveyed,  so  that  it  may  be  described  and  taxes  ex- 
tended thereon,  the  owners  of  such  lands  having  failed  to  do  this, 
as  required  by  such  statute.6  Where,  however,  the  people  to  be 
taxed  have,  by  a  vote  ratifying  the  law,  made  certain  commis- 
sioners corporate  authorities,  and  empowered  them  to  assess  a 
tax,  the  legal  right  of  the  commissioners  to  levy  the  tax  is  clear, 
and  will  be  enforced  by  mandamus.7 

§  1521.    Not  granted  where  Futile,  or  Obedience   impossible. — 

Mandamus  will  not  lie  to  compel  an  impossible  performance  of  a 
legal  duty,  for  instance  the  levy  of  a  tax  to  pay  levee-bonds,  in 
compliance  with  records  that  had  been  destroyed  by  an  incursion 
of  soldiers.8  Nor  will  the  writ  issue  to  require  tax  assessors  to 
make  an  affidavit  to  their  assessment  roll,  in  accordance  with 

1  City  of  New  Orleans  v.  United  States,  (Cir.  Ct.  App.)  49  F.  40. 

2  People  v.  Schenectady,  35  Barb.  (N.  Y.)  408. 

*  State  v.  Humphreys,  25  Ohio  St.  520 ;  State  v.  Knox  County  Comm'rs, 
101  Ind.  308. 

4  Ellicott  v.  The  Levy  Court,  1  Har.  &  J.  360;  Comm'rs  of  Public  Schools 
v.  County  Comm'rs,  20  Md.  449.     See  State  v.  Wyandotte,  4  Kan.  430. 

•  State  t;.  Pinckney,  3  Strobh.  (S.  C.)  400. 

6  People  v.  Purviance,  12  111.  App.  216. 

7  People  v.  Salomon,  51  111.  37 ;  People  v.  Williams,  Id.  57. 

8  Ackerman  v.  Desha  County,  27  Ark.  457. 
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the  statute,  when  it  appears  that  they  could  not  truthfully  make 
such  returns,1  or  to  compel  them  to  assess  and  levy  on  the  county 
the  amount  of  the  deficiency  of  payment  of  sums  loaned  under 
an  act  commonly  called  the  "  Loan  Office  Act, "  such  changes  hav- 
ing taken  place  in  the  county,  during  the  time  elapsed,  as  to 
render  it  impracticable  to  do  what  was  right  and  just  in  the 
cause.2  Nor  will  a  board  of  supervisors  be  required  by  this 
method  to  make  corrections  in  the  assessment  of  taxes  in  their 
county,  after  the  assessments  have  been  completed  and  warrants 
have  been  issued  to  the  receiver  of  taxes  and  the  matter  has 
passed  beyond  their  control.8  But  where  the  writ  was  served  on 
the  assessors  of  taxes  after  the  duties  of  the  assessors  were  com- 
pleted by  statute  for  that  year,  the  writ  will  not  be  quashed,  but 
the  time  for  the  return  extended.4 

§  1522.  Default  of  Offloar  not  anticipated.  —  A  court  will  never 
presume  in  advance  that  a  taxing  officer  will  fail  or  refuse,  when 
the  proper  time  arrives,  to  perform  a  duty  enjoined  upon  him  by 
law ;  and  where  private  interest  is  the  basis  of  the  application, 

1  People  v.  Fowler,  65  N.  Y.  252. 

1  People  r.  Supervisors  of  Ulster,  16  Johns.  (N.  Y.)  59. 

•  Colonial  Life  Insurance  Co.  v.  Supervisors  of  New  York,  24  Barb.  166 ; 
People  v.  Supervisors  of  Westchester,  15  Barb.  607 ;  Supervisors  v.  Greene,  12 
Barb.  217. 

4  State  v.  Assessors  of  Taxes  of  Rahway,  17  A.  122;  51  N.  J.  Law,  279. 
The  court  by  Scudder,  J.,  said :  *'  The  power  of  the  court  to  amend  the  writ 
is  questioned,  and,  as  the  time  has  passed  for  a  return,  it  is  claimed  that  an- 
other writ  must  first  be  issued  before  the  relator  can  proceed  to  enforce  his 
judgment  under  the  statute.  There  is  some  color  for  this  position  in  the  fact 
that  the  old  law  held  with  strictness  to  the  authority  of  this  writ  as  a  preroga- 
tive writ,  and  that  no  amendments  would  be  allowed  in  it.  But  the  Statute  of 
9  Anne,  c.  20,  §  7,  extending  the  statute  of  jeofails  in  England  *  to  all  writs  of 
mandamus  and  informations  in  the  nature  of  a  quo  warranto,  and  all  the  pro- 
ceedings therein,  for  any  of  the  matters  therein  mentioned/  and  our  statutes 
and  practice  allowing  amendments  in  proceedings  in  courts,  have  all  tended 
to  relax  the  strictness  of  the  common  law  rule.  It  is  now  said  that  the  rule  in 
modern  times  has  been  changed,  and  the  better  view  is  that,  within  reasonable 
and  proper  limits,  by  amendment  of  the  alternative  writ  or  otherwise,  the 
peremptory  writ  may  he  moulded  so  as  to  effectuate  justice.  2  Dill.  Mun.  Corp. 
§  879;  Tapp.  334 ;  People  v.  Dutchess  R.  R.  Co.,  58  N.  Y.  152 ;  Commonwealth 
v.  Pittsburg,  34  Penn.  St.  496,  515;  Rex  v.  Newbury,  1  Q.  B.  759.  In  some 
cases  time  has  been  given  to  make  returns  to  writs  of  alternative  mandamus, 
and  a  further  day  allowed  for  that  purpose.  People  v.  Judges  and  Supervisors 
of  Ulster,  1  Johns.  64;  People  r.  Judges  of  West  Chester,  4  Cow.  73.  We 
think  it  would  be  proper  in  this  case,  to  effectuate  justice,  to  extend  the  time 
for  the  return  to  this  writ  until  next  June  term." 


1260  MANDAMUS.  [PART  IL 

a  demand  and  refusal,  or  facts  evidencing  a  determination  not  to 
perform  the  duty,  must  be  shown.  Thus,  mandamus  will  not  lie 
against  a  county  auditor  to  compel  the  entry  of  taxes  on  the  tax 
duplicate,  until  the  time  for  making  up  such  duplicate  comes.1 
Nor  will  courts  anticipate  the  supposed  omission  of  duty,  nor  will 
they  issue  a  writ  to  compel  taxing  officers  to  assess  and  tax,  the 
time  for  which  is  not  yet  arrived.2  And  mandamus  will  not  lie 
to  compel  the  board  of  supervisors  to  levy  a  tax  voted  to  aid  in 
the  construction  of  a  railroad,  to  compel  the  county  treasurer 
to  collect  such  tax  until  his  refusal  to  do  so,  made  after  the  tax 
lists  have  been  placed  in  his  hands.3  But  a  judgment  against  a 
city  being  conclusive  in  a  proceeding  to  compel  the  levy  of  a  tax 
to  pay  it,  the  necessary  appropriation  should  be  made  without  a 
demand,  and,  if  a  demand  were  necessary,  it  would  be  made  in 
season  to  support  an  application  for  mandamus  if  made  at  any 
time  before  the  adoption  of  the  ordinance  for  the  levy  of  taxes.4 
And  it  was  held  that  a  mandamus  should  be  granted  to  compel  a 
county  court  to  enforce  a  levy  of  taxes  to  pay  coupons  on  bonds 
issued  by  said  court,  although  some  of  the  coupons  did  not  fall 
due  until  a  few  days  after  the  fiat  for  a  writ  was  obtained,  and 
the  county  trustee  was  not  made  a  party,  or  the  petitioner's 
demand  reduced  to  judgment6 

§  1523.    Complianoe  with  Legal  Prerequisites  must  be  shown.  — 

In  awarding  mandamus  to  compel  a  levy  of  taxes,  respect  must 
be  had  to  the  law  fixing  the  time  and  prescribing  the  mode  for 
levying  and  collecting  the  taxes.  Taxes  cannot  be  levied  or  col- 
lected at  any  other  time,  nor  in  any  other  manner,  than  that 
designated  by  law.6  And  a  mandamus  should  be  refused,  to 
compel  county  authorities  to  lay  a  tax  for  payment  of  warrants, 
where  the  question  of  incurring  the  debt  was  not  submitted  to 
popular  vote  as  required  by  law,  and  the  relator  acquired  the 
warrants  with  notice  of  the  facts.7 

§  1524.    In  Favor  of  Holder  of  Munlolpal  Indebtedness.  —  It  may 
be  stated  as  a  general  rule  that  mandamus  will  lie  to  compel  a 

1  Zanesville  v.  Auditor  of  Muskingum  County,  5  Ohio  St.  589. 
9  Comm'rs  of  Public  Schools  p.  County  Comm'ra,  20  Md.  448. 

•  C,  D.,  ft  M.  Ry.  Co.  v.  Olmstead,  46  Iowa,  316. 
«  Cairo  v.  Campbell,  116  111.  305. 

•  State  v.  Anderson  County,  8  Baxter,  (Tenn.)  249. 

•  Supervisors  v.  Klein,  51  Miss.  807. 

7  Pach  v.  Supervisors  of  Presque  Isle,  36  Mich.  377. 
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municipal  corporation  to  exercise  its  full  powers  of  taxation  to 
satisfy  a  valid  claim.1  And  a  constitutional  obligation  of  a  city 
to  provide  for  the  collection  of  a  tax  sufficient  to  pay  indebted- 
ness incurred,  is  not  fulfilled  by  the  enactment  of  an  ordinance 
providing  for  the  necessary  taxation,  but  extends  to  the  actual 
levy  and  collection  of  the  tax,  and  such  levy  and  collection  may 
be  compelled  by  mandamus.2  When  it  is  apparent  that  the 
recovery  of  a  judgment  on  municipal  bonds  would  not  avail 

1  State  v.  New  Orleans,  37  La.  An.  13 ;  see  also  Sheridan  t>.  Fleming,  03 
Mo.  321 ;  5  S.  W.  813 ;  Stevenson  v.  Township  of  Summit,  35  Iowa,  462 ;  State 
i7.  Weir,  (Neb.)  49  N.  W.  785;  Shelley  v.  St.  Charles  Co.,  30  F.  603;  United 
States  v.  City  of  Sterling,  2  Biss.  408;  Pegram  v.  Cleveland  County,  64  N.  C. 
557;  Morgan  v.  Commonwealth,  55  Pa.  St.  456;  Lehigh  Coal  &  Nav.  Co.'s  Ap- 
peal, 112  Pa.  St.  360.  Writ  granted  to  compel  tax  to  pay  bounties,  State  v. 
Howard  County  Court,  30  Mo.  375.  Mandamus  will  lie  against  the  mayor  and 
common  council  compelling  them  to  raise  and  collect  by  tax,  as  other  city  taxes 
are  levied  and  collected,  the  deficiency  as  reported  to  the  said  common  council 
by  the  board  of  water  commissioners  on  application  of  a  water-bond  holder  to 
whom  interest  on  bonds  is  due.  State  r.  City  of  Rahway,  (N.  J.)  8  A.  106. 
Statutory  bar,  —  A  county  court  by  order  of  November  4,  1863,  appointed  an 
agent  to  perform  certain  services,  and  fixed  his  compensation  at  $1,000.  The 
agent  presented  his  claim,  December  14,  1871,  and  it  was  allowed,  but  no  steps 
were  taken  for  its  payment,  and  in  1873  it  was  disallowed,  and  in  1887  an  ap- 
plication was  made  for  a  mandamus  to  compel  the  levy  of  a  tax  for  its  pay- 
ment. It  was  held  that,  as  the  application  for  a  mandamus  was  in  the 
nature  of  an  action  to  recover  money  founded  upon  a  contract  not  nnder 
seal,  the  application,  nnder  the  Virginia  statute,  should  have  been  filed  within 
fl?e  years  after  the  date  of  the  first  order  of  the  board  allowing  the  claim. 
Board  of  Supervisors  v.  Cattlett  Ex'rs,  (Va.)  0  S.  E.  000.  In  State  v.  Weir, 
(Neb.)  49  N.  W.  786,  Xorval,  J.,  delivering  the  opinion,  said:  "  It  is  contended 
by  the  respondents  that,  as  the  valuation  of  the  county  will  not  permit  a  levy 
and  estimate  large  enough  to  pay  the  relator's  claims  and  the  current  expenses 
of  the  county,  the  county  commissioners  were  justified  in  refusing  to  provide 
for  the  payment  of  the  claims  of  the  relator.  If  it  be  true  that  the  respondents 
may  lawfully  exhaust  all  the  revenues  of  the  county  for  current  expenses,  with- 
out making  any  provision  for  the  payment  of  the  just  indebtedness  of  the 
county  already  incurred,  then  the  only  alternative  left  the  relator  is  a  vote  of 
the  people  of  the  county  authorizing  the  levying  of  a  tax  for  the  payment  of 
his  claims;  and  should  such  a  question  be  submitted  to  a  vote  of  the  people,  it 
might  fail  to  carry.  We  do  not  think  the  relator  is  compelled  to  submit  to 
such  au  alternative.  His  claims  are  just,  and  the  indebtedness  was  incurred 
iu  carrying  on  the  county  government  If  the.  indebtedness  was  so  large  that 
its  payment  would  absorb  so  much  of  the  revenues  of  the  county  as  to  leave 
the  county  board  practically  without  means  to,  meet  the  current  expenses  of 
county  government,  we  might  be  called  upon  to  require  only  a  portion  of  the 
plaintiffs  claims J»  be  paid  in  one  year,  and  the  balance  out  of  future  tax 
levies." 

1  City  of  East  St  Louis  v.  United  States,  120  U.  S.  600;  7  8,  Ct.  730. 
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their  owner,  and  that  the  only  adequate  remedy  ia  by  mandate 
to  compel  a  tax  levy,  such  a  levy  will  be  ordered.1  And  the 
same  rule  applies  to  interest  coupons  attached  to  municipal 
bonds;  but  the  court  is  not  authorized,  in  a  proceeding  by 
mandamus  against  a  county  to  enforce  the  collection  of  a  tax 
to  meet  the  interest  coupons  of  the  bonds  issued  by  the  county, 
to  direct  the  collection  of  interest  on  the  coupons.  The  law 
under  which  the  bonds  were  issued  requiring  the  county  com- 
missioners to  levy  and  collect  a  sum  sufficient  to  meet  the  inter- 
est on  the  bonds,  the  court  by  mandamus  will  only  direct  them 
to  do  what  the  law  required  them  to  do.2 

§  1525.    Same  —  Validity  in  Dispute.  —  A  municipality  will  not 

be  compelled  by  mandamus  to  raise  money  to  pay  bonds,  so  long 
as  the  validity  of  the  bonds  is  an  open  question,8  or  to  levy  a  tax 
for  the  payment  of  a  claim  which  is  denied  and  which  has  not 
been  passed  on  judicially.4  Accordingly,  where  on  the  hearing 
of  an  order  to  show  cause  why  a  peremptory  mandamus  should 
not  issue  to  enforce  the  collection  and  levy  of  a  tax  to  pay  inter- 
est upon  bonds  of  a  city,  the  validity  of  the  same  was  questioned 
by  the  city,  and  the  various  questions  both  of  law  and  of  material 
facts  affecting  their  validity  were  raised,  it  was  held  that  it  was 
error  to  grant  the  writ  before  relator  had  established  his  right 
in  an  ordinary  action  at  law.6 

§  1526.  Payment  of  Judgment*.  —  The  proper  remedy  to  compel 
the  levy  of  a  tax  by  a  municipal  corporation  for  the  payment  of 
a  judgment  against  it  is  by  mandamus,  and  not  by  a  bill  in 
equity.6  The  general  principle  as  applying  to  a  city  may  be 
comprehensively  stated  to  be  that  where  there  is  not  sufficient 
money  in  a  city  treasury  to  pay  a  judgment  against  the  city,  and 
the  city  council  refused  to  levy  a  tax  to  pay  it,  a  mandamus  may 
issue,  to  compel  the  council  to  levy  a  certain  rate  of  tax  not  ex- 

1  Gardner  v.  Haney,  86  Ind.  17.  That  for  the  purpose  of  doing  justice 
thereby  to  an  individual  relator,  the  court  may  make  a  preliminary  order, 
separating  his  portion  of  the  debt  from  that  held  by  otners,  see  Ex  parte  Par- 
sons, 1  Hugh.  282. 

3  Columbia  County  v.  King,  13  Fla.  451. 

*  Loomis  v.  Rogers  Township  Board,  53  Mich.  135. 

4  State  v.  Police  Jury  of  St.  Charles,  29  La.  An.  146. 

*  State  v.  Manitowoc,  52  Wis.  423. 

6  Walkley  v.  Muscatine,  6  Wall,  481 ;  see  also  State  v.  Milwaukee,  20  Wis. 
87  ;  State  v.  Commissioners  of  Buffalo,  6  Neb.  454;  Cairo  v.  Everett,  107  III 
75;  Barrett  v.  New  Orleans,  88  La.  An.  542 ;  Bearing  v.  Shepherd,  78  Ga.  28. 
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ceeding  the  maximum  allowed  by  law,  and  to  apply  the  money 
collected  from  such  tax  exclusively  to  the  payment  of  the  judg- 
ment ;  and  if  such  tax  will  not  be  sufficient  for  that  purpose,  the 
mandamus  may  order  the  city  council  to  levy  a  certain  rate  of 
tax  in  the  following  year  in  order  to  satisfy  the  judgment  in 
full;  and  the  council  cannot  object  if  such  levy  is  ordered  with- 
out any  data  to  show  how  much  it  will  yield.  *  And  where  a 
series  of  judgments  have  been  rendered  against  a  town,  and  for 
a  number  of  years  no  action  has  been  taken  by  the  town  authori- 
ties to  provide  for  their  payment,  a  mandamus  will  be  issued 
against  such  town  authorities  to  compel  them  to  levy  a  tax  to 
pay  the  judgments,  although  no  formal  demand  for  their  pay- 
ment has  been  made.2  Nor  is  it  any  objection  to  such  action 
that  another  town  is  defendant  jointly  with  it,  in  the  judgment, 
and  has  property  which  might  be  seized  on  execution.3  Nor  does 
the  fact  that  the  directors  of  a  school  district  against  which  a 
judgment  exists  have  issued  an  order  on  the  treasurer  of  the 
district  for  the  amount  of  the  judgment,  change  the  rule;  the 
order  thus  issued  does  not  operate  as  a  satisfaction  until  paid.4 
But  a  judgment  creditor  of  a  municipal  corporation  is  not 
entitled  to  a  writ  of  mandamus  to  compel  the  assessment  and 
levy  of  a  tax  to  pay  his  claim,  when  a  sufficient  tax  has  already 
been  assessed  and  levied,  but  has  not  been  fully  collected. 6  Nor 
can  a  person  having  a  judgment  against  a  city  who  has  garnished 
stocks  owned  by  it  to  an  amount  sufficient  to  satisfy  his  claim, 
have  a  writ  of  mandamus  to  compel  the  levy  of  a  tax,  while  the 
question  of  the  validity  of  his  garnishment  is  still  pending  in 
the  supreme  court  on  his  own  appeal.6 

§  1527.  Writ  Issued  from  State  Court  to  enforce  Judgment  re- 
covered in  Federal  Court.  —  The  writ  of  mandamus  is  the  proper 
process  against  a  board  of  supervisors,  to  compel  them  to  levy 

1  Coy  v.  Lyons  City,  17  Iowa,  1 ;  see  Stat©  v.  New  Orleans,  80  La.  An. 
Part  I.  129. 

2  United  States  ».  Brooklyn,  10  Biss.  (C.  Ct.)  466;  see  also  Cairo  v.  Camp- 
bell, 116  111.  305;  State  v.  Jackson  County  Commissioners,  19  Fla.  17 ;  Fisher 
v.  Charleston,  17  W.  Va.  595;  State  v.  New  Orleans,  84  La.  An.  1149. 

1  Palmer  v.  Stacy,  44  Iowa,  840 ;  State  v.  Davenport,  12  Iowa,  885. 
4  Boy n ton  v.  Newton,  84  Iowa,  510. 
1  Huey  v.  Jackson  Parish  Police  Jury,  83  La.  An.  1091. 
0  Hitchcock  v.  City  of  Galveston,  (Cir.  Ct.)  48  F.  640;  same  principle, 
State  o.  Otoe  Comity  Comm'rs,  10  Neb.  384. 
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a  tax  and  pay  a  judgment  obtained  against  the  county  in  the 
national  courts.1  And  the  writ  will  be  granted  to  compel  the 
common  council  of  a  city  to  collect  a  tax  to  pay  a  judgment  ren- 
dered by  a  United  States  court  against  the  city,  its  charter 
requiring  the  council  to  pay  any  valid  judgment  by  levying 
a  tax.2 

§  1528.  Writ  from  Federal  Court  —  The  issue  of  the  writ  of 
mandamus  to  compel  those  not  parties  to  a  judgment  to  perform 
a  duty  arising  out  of  it  is  not,  necessarily,  an  exercise  of  origi- 
nal jurisdiction  beyond  the  power  of  the  circuit  courts,  —  as,  for 
instance,  when  the  judgment  is  against  a  township,  the  county 
commissioners,  treasurer,  clerk,  etc. ;  and  these  officers  may  be 
compelled  by  mandamus  to  levy  taxes  for  its  satisfaction,8  but 
not  where  the  facts  necessary  to  the  action  of  the  court  are  not 
proved.4  The  courts  of  the  United  States  cannot,  however,  im- 
part any  taxing  power  to  a  municipal  corporation,  and  an  at- 
tempt by  them  to  compel  by  mandamus  the  levy  of  a  tax  not 
authorized  by  the  laws  of  the  state  would  be  an  abuse  of  the 
writ.6  And  mandamus  will  not  issue  from  a  Federal  court  to 
compel  the  levying  of  taxes  in  satisfaction  of  a  judgment  against 
a  county,  where  the  laws  of  the  state  do  not  authorize  an  execu- 
tion ;  since  mandamus  is  merely  an  auxiliary  proceeding,  partak- 
ing of  the  nature  of  an  execution.6 

§  1529.  Foundation  of  Judgment  not  assailable  on  Ma"^^my  — 
While  an  inquiry  may  be  instituted  into  the  nature  of  an  origi- 
nal cause  of  action  on  which  a  judgment  has  been  rendered,  for 
the  purpose  of  ascertaining  whether  it  arose  out  of  a  contract, 
the  validity  of  the  contract  or  the  propriety  of  the  judgment 
cannot  be  questioned  upon  an  application  for  mandamus  to  com- 
pel the  levy  of  a  tax  for  its  payment,  notwithstanding  a  change 
in  the  constitution  and  law  of  the  state,  invoked  by  the  munici- 
pality against  which  the  judgment  was  rendered  for  the  purpose 
of  avoiding  its  payment.7    Nor  will  it  be  a  reason  why  the  writ 

1  United  States  v.  Board  of  Supervisors,  2  Bias*  77. 
9  Soutter  v.  Madison,  15  Wis.  80. 

*  Labetter  Connty  Coram 'rs  t>.  United  States,  112  U.  S.  217. 

*  United  States  v.  Elisabeth,  24  Fed.  Rep.  851. 

*  United  States  ».  New  Orleans,  2  Woods,  230;  Vance  v.  Little  Rook,  90 
Ark.  435. 

«  Stewart  v.  Justices  of  St  Clair  Connty  Court,  (Cir.  Ct.)  47  F.  482. 

7  Louisiana  v.  St  Martin's  Parish  Police  Jury,  HI  U.  S.  716;  Hill  v.  Scotland 
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should  not  be  granted  by  a  Federal  court,  that  the  court  of  county 
commissioners  has  been  enjoined  from  assessment  and  collection 
of  the  tax  by  a  state  court ; 1  nor  can  equities  attaching  to  a  debt 
of  a  city  be  set  up  in  a  proceeding  by  mandamus  to  compel  such 
city  to  levy  a  tax  to  pay  a  judgment  rendered  in  a  suit  for  such 
debt.2 

A  statute  which  provides  for  the  issue  of  a  mandamus  against 
a  municipal  corporation  requiring  it  to  levy  a  special  tax,  for 
the  payment  of  judgments  outstanding  against  it  where  an  execu- 
tion has  been  unavailing,  has  reference  to  a  common  law  judg- 
ment, regularly  rendered  and  mutually  binding.8 

§  1530.  Requisites  of  Tax  to  pay  Aid  Bonds.  —  Where  a  town- 
ship has  voted  to  take  stock  in  a  private  corporation  under  a 
statute  authorizing  such  subscription,  and  the  property  of  the 
company  in  which  the  township  voted  to  take  stock  is  sold  on 
foreclosure,  and  bought  in  by  a  new  company  having  no  power 
to  issue  the  stock  of  the  old  company,  such  new  company  cannot, 
by  mandamus,  compel  the  levy  and  collection  of  a  tax  for  the 
purpose  of  paying  them  the  amount  voted  to  be  paid  for  stock  in 
the  original  company.4  But  mere  delay  of  a  board  of  county 
commissioners  to  act  upon  the  petition  of  a  taxpayer  invoking 
their  judicial  powers  for  an  order  to  place  a  tax  voted  in  aid  of 
a  railroad  upon  the  duplicate,  will  not  impair  his  rights.6 

§  1531.     Taxation   for    Municipal    Improvements,  —  Actions  for 

mandamus  to  compel  the  levy  or  collection  of  taxes  to  pay  for 
public  improvements  made  under  contract  with  municipalities 
are  governed  by  the  same  general  principles  which  apply  to 
other  cases  of  municipal  indebtedness.  Thus,  mandamus  will 
lie  to  the  corporate  officers  of  a  city,  neglecting  to  make  an 
assessment  for  buildings  destroyed  to  open  a  road,  which,  by  an 

County  Court,  32  F.  716.  In  State  v.  St.  Martin's  Parish  Police  Jury,  33  La. 
An.  1122,  it  was  held  that  it  not  appearing,  and  not  having  been  put  in  issue, 
whether  the  subject-matter  on  which  the  judgment  was  based  was  a  contract, 
and  therefore  not  within  the  purview  of  certain  repealing  acts  on  which  the 
parish  relied  as  furnishing  a  reason  for  refusing  to  make  the  levy  during  a  year 
subsequent  to  that  during  which  the  judgment  was  rendered,  relator  was  not 
entitled  to  the  writ. 

1  Clews  v.  County  of  Lee,  2  Woods,  474 ;  Smith  v.  Comm'rs,  etc.,  Id.  506. 

*  Coy  r.  Lyons  City,  17  Iowa,  1. 
'  State  v.  Hng,  44  Mo.  116. 

*  Crooks  v.  State,  (Ind.)  4  N.  £.  589. 

8  County  of  Knox  r.  Montgomery,  106  Ind.  617;  6  N.  E.  915. 
vol.  II.— 31 
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act  of  the  legislature,  they  were  authorized  to  estimate  and  com- 
pensate for ; 1  also  to  compel  a  county  court  to  perform  its  duty 
of  assessing  a  tax  on  lands  within  a  levee  district,  to  pay  for 
work  done  in  building  levees;8  also  to  compel  a  town  clerk  to 
enter  the  costs  of  repairs  of  a  bridge  made  under  contract, 
assumpsit  for  the  amount  not  being  the  proper  remedy,  but 
mandamus.8 

§  1532.  Pertaining  to  Sohool  Taxes.  —  The  trustees  of  a  village, 
who  are  required  by  a  statute  to  raise  and  collect,  by  tax,  such 
sums  as  a  board  of  education  created  by  such  statute  may  deem 
needful  for  the  maintenance  of  public  schools  in  such  village,  may 
be  compelled  by  mandamus  to  raise  by  tax  the  amount  demanded 
by  such  board.4  And  a  moderator  of  a  school  district  may  be 
compelled  to  sign  a  report  to  the  county  clerk  of  the  lawful 
taxes  voted  by  his  district  at  the  annual  meeting.6 

§  1533.  Bales  for  Taxes  and  Execution  of  Tax  Deeds.  —  Manda- 
mus lies  to  compel  an  official  to  advertise  and  sell  land  for  taxes 
as  required  by  law.  And  it  is  no  defence  that  he  believes  the 
particular  tax  to  be  illegal.6  It  seems  never  to  have  been 
directly  decided  whether  mandamus  will  lie  to  compel  the  execu- 
tion of  a  tax  deed,  parties  usually  having  resorted  to  actions  for 
specific  performance  or  other  ordinary  action ;  and  the  probabili- 
ties are  that  in  some  cases  the  existence  of  such  ordinary  reme- 
dies would  be  held  a  bar  to  mandamus.  The  decision  in  one 
case  turned  on  a  question  of  pleading;7  in  another  it  was  held 
that  officers  charged  with  the  duty  of  executing  deeds  upon  the 
sale  of  lands  for  unpaid  taxes  cannot  be  required  to  insert  recit- 
als by  mandamus.8    In  a  recent  case,  it  was  held  that  mandamus 

1  Shoolbred  v.  Corporation,  2  Bay,  (S.  C.)  63;  same  principle,  State  v.  Keo- 
kuk, 9  Iowa,  438. 

*  Boro  v.  Phillips  County,  4  Dill.  216. 

•  Waupaca  County  ».  Town  of  Matteson,  79  Wis.  67;  48  N.  W.  21S. 

4  People  v.  Bennett,  54  Barb.  (N.  Y.)  480.  Compare  People  v.  Milwaukee, 
10  Mich.  274.  That  Colorado  supreme  court  has  orginal  jurisdiction  herein, 
see  People  ».  County  Commissioners,  (Colo.)  19  P.  892 ;  12  Colo.  89. 

*  State  t>.  Studheit,  11  Neb.  859. 

6  Hudson  Common  Council  v.  Whitney,  53  Mich.  158;  State  v.  City  Council 
of  Camden,  39  N.  J.  L.  620. 

7  Bosworth  v.  Webster,  27  P.  786;  64  Cal.  1. 

•  State  v.  Mantz,  62  Mo.  258.  See  also  State  v.  Patterson,  11  Neb.  866, 
holding  that  it  is  a  sufficient  objection  to  granting  the  writ  to  compel  the 
issuing  of  tax  deeds  that  an  action  is  pending  in  a  court  of  competent  jurisdk- 
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will  not  lie  to  compel  a  county  treasurer  to  issue  tax  deeds  of 
lands  for  which  the  relator  had  paid,  where  the  return  of  the 
treasurer  shows  that  the  money  paid  was  tendered  back  to  relator 
the  same  day,  and  accepted  by  him,  and  that  the  lands  had  been 
conveyed  to  other  persons  before  relator  again  tendered  the 
money.1  And  in  an  early  case,  mandamus  for  a  similar  purpose 
and  involving  the  same  principles  was  denied  on  the  ground  that 
a  notice  required  by  statute  had  not  been  given.2 

§  1534.  Correction  of  Erroneous  Assessments.  —  Where  the  law 
provides  for  an  application  to  a  revisory  tribunal  for  the  correc- 
tion of  erroneous  assessments  upon  refusal  of  assessors  to  make 
the  proper  corrections,  mandamus  will  not  lie  to  the  latter 
officers ;  as  where  a  remedy  for  an  erroneous  assessment  is  given 
by  application  to  the  board  of  equalization,  from  whose  decision 
an  appeal  may  be  taken  to  the  circuit  court.8  Where,  however, 
no  such  statutory  provision  has  been  made  for  the  correction  of 
errors,  mandamus  is  granted,  there  being  no  other  adequate 
legal   remedy.4    Mandamus  will   issue  to  a  county  auditor  to 

tion,  the  object  of  which  is  to  declare  void  and  set  aside  the  proceeds  under 
which  the  tax  sale  was  had. 

1  Aitcheson  v.  Huebner,  (Mich.)  51  N.  W.  634. 

*  People  ».  Mayor  of  New  York,  10  Wend.  (N.  Y.)  393.  A  collector  of 
taxes  cannot  by  mandamus  compel  the  delivery  to  him  of  warrants  for  the  pale 
of  lands  for  taxes,  when  he  has  stood  by  and  allowed  the  lands  to  be  sold  for 
taxes  by  other  officials,  who  acted  under  a  mistaken  view  of  the  law  in  sup- 
posing that  they  were  the  ones  to  make  the  sales.  State  v.  Township  of  Mullica, 
(N.  J.)  4  A.  427.  A  peremptory  mandamus  will  not  issue  against  a  county 
treasurer  to  compel  the  execution  of  a  tax-deed,  where  the  holder  of  the  tax 
certificate  has  failed  to  comply  with  the  requirements  of  the  statute  relating  to 
the  giving  of  notice  to  redeem.     State  v.  Gay  hart,  (Neb.)  51  N.  W.  746. 

*  Meyer  ».  County  of  Dubuque,  etc.,  43  Iowa,  592;  see  also  School  Directors 
v.  Anderson,  45  Pa.  St.  388.  The  earliest  reported  case  of  resort  to  this  writ 
was  where  the  writ  was  allowed  by  the  King's  Bench  to  compel  local  officers  to 
exercise  impartiality  in  levying  a  land  tax.  Queen  v.  Commissioners  of  Land 
Tax,  11  Mod.  Rep.  200.  But  it  was  soon  after  held  by  the  King's  Bench  that 
the  proper  remedy  in  such  case  was  not  by  mandamus,  but  by  appeal  from  the 
action  of  the  taxing  officers.  Butler  v.  Cobbett,  11  Mod.  Rep.  254.  Same  prin- 
ciple was  applied  where  the  writ  was  applied  for  to  require  the  making  of  an 
equal  poor  rate  on  the  inhabitants  of  a  parish,  alleged  to  have  been  levied  un- 
equally. The  proper  remedy  was  held  to  be  by  appeal.  King  v.  Churchwardens 
of  Freshford,  Andr.  24. 

4  People  v.  Olmsted,  45  Barb.  (N.  Y.)  644;  People  v.  Barton,  44  Barb. 
(N.  Y.)  148;  29  How.  Pr.  871;  People  v.  Wilson,  7  N.  Y.  S.  627.  Correction 
by  auditor.  —  Where  the  county  auditor  has,  without  authority,  changed  the 
valuation  on  his  tax  list  from  the  valuation  as  fixed  by  the  board  of  assessors, 
mandamus  will  lie  to  compel  him  to  restore  the  latter  valuation.    State  v. 
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compel  him  to  correct  errors  committed  by  him  for  several 
years  in  transferring  to  the  tax  duplicates  deductions  illegally 
made  by  the  annual  board  of  equalization,  though  these  correc- 
tions present  difficulties  requiring  the  exercise  of  a  sound  judg- 
ment, coupled  with  an  extensive  knowledge  of  the  law;1  and 
where,  by  statute,  a  party  is  entitled  to  a  release  from  payment  of 
taxes,  upon  property  conveyed  by  him  to  another,  mandamus  is 
the  proper  remedy  to  compel  a  transfer  upon  the  tax  list  to  the 
name  of  the  present  owner.3  But  while  the  writ  may  properly 
issue  to  officers  intrusted  with  the  correction  of  assessments  to 
set  them  in  motion,  and  to  compel  them  to  act,  yet  courts  will 
not  interfere  in  this  way  with,  or  control  the  action  of  such 
officers,  when  they  have  actually  passed  upon  the  obligation. 
The  reason  is  that  the  duty  to  abate  or  reduce  taxes  improperly 
assessed  is  judicial  rather  than  ministerial.3 

§  1535.  Restitution  of  Taxes  illegally  collected.  —  The  provision 
of  a  statute  for  recovering  by  suit  taxes  paid  under  protest,  is 
not  such  an  adequate  remedy  as  to  prevent  the  issue  of  manda- 
mus to  reduce  an  assessment  of  personal  property,  the  valuation 
of  which  has  been  wrongfully  increased  by  the  county  auditor.4 
Nor  is  the  fact  that  an  assessor  has  acted  in  assessing  a  tax 
without  jurisdiction,  so  that  the  taxpayer  might  sue  him  for  the 
amount  of  tax  collected,  sufficient  to  preclude  the  taxpayer  from 
proceeding  by  mandamus  to  compel  the  assessors  to  determine 
what  amount  he  is  entitled  to  receive  back.6 

Covington,  (S.  C.)  14  S.  E.  499.  Correction  by  sheriff.  —  Section  99,  c  57, 
Misc.  Laws  Or.,  imposes  upon  the  sheriff  as  a  duty  the  remitting  of  the  excess 
of  property  wrongfully  taxed,  upon  the  property  owner's  making  an  affidavit 
that  the  same  was  wrongfully  assessed,  and  the  giving  under  oath  a  list  of 
all  his  property  liable  to  taxation,  and  a  writ  of  mandamus  will  lie  to  compel 
him  to  remit  the  excess.     Smith  v.  King,  14  Or.  10 ;  12  P.  8. 

1  State  r.  Raine,  (Ohio)  25  N.  E.  54. 

*  Cincinnati  College  r.  Ye  at  man,  30  Ohio  St.  276. 

8  Gibbs  t>.  County  Com m 'rs  of  Hampden,  19  Pick.  298. 

4  State  v.  Cromer,  (S.  C.)  14  S.  £.  493.  Fraser,  J.,  delivering  the  opinion, 
said:  "  It  can  hardly  be  said  that  in  case  of  inability  to  pay  the  illegal  tax  it 
is  an  adequate  remedy  if,  at  the  end  of  a  long  and  expensive  law-suit,  the  tax- 
payer may  succeed,  in  consequence  of  the  illegality  in  the  assessment,  in  pre- 
venting himself  and  family  from  being  stripped  by  a  tax  execution  of  their 
household  goods,  and  thus  turned  out  of  their  homestead.  For  these  reasons 
we  think  that  the  relator  is  entitled  to  relief,  and  that  a  writ  of  mandamus  is 
the  proper  remedy." 

6  People  v.  Supervisors  of  Essex,  70  N.  Y.  228;  see  also  People  v.  Super- 
visors of  Otsego,  30  How.  (N.  Y.)  Pr.  1. 
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§  1536.  illegality  as  a  Defence.  —  A  peremptory  mandamus  will 
not  lie  to  direct  a  levy  of  a  tax  for  the  purpose  of  redeeming  bills 
of  credit  issued  in  contravention  of  the  constitution.1  But  the 
question  whether  or  not  the  law  is  constitutional  is  for  the  court 
and  not  for  the  taxing  officer  to  determine.  An  assessor  can  be 
compelled  by  mandamus  to  assess  the  property,  a  list  of  which  is 
furnished  him  by  the  auditor,  without  regard  to  his  opinion  as  to 
the  legality  of  the  tax.2  In  such  case  the  respondents  cannot 
object  that  the  act  of  the  legislature  under  which  the  tax  was 
imposed  is  unconstitutional,  it  not  being  within  the  province  of 
such  officers  to  pass  upon  the  constitutionality  of  laws.  And  in 
Maine  it  seems  to  be  the  settled  doctrine  that  courts  will  not 
upon  summary  proceedings  in  mandamus  determine  as  to  the  con- 
stitutionality of  statutes  affecting  the  rights  of  third  parties.8 

§  1537.    Limitations  upon  Power  to  tax.  —  Mandamus  will  not 

issue  to  compel  a  county  to  levy  a  tax  for  the  payment  of  a  judg- 
ment, where  to  do  so  would  require  a  levy  in  excess  of  that 
allowed  by  the  law  in  force  when  the  debt  was  contracted,  all 
within  the  limit  being  required  for  ordinary  current  expenses.4 
And  if  the  entire  fund  which  can  be  raised  by  taxation  within 
the  constitutional  limits  is  required  to  meet  the  necessary  ex- 
penses of  an  economical  administration  of  the  county  govern- 
ment, a  statement  of  such  facts,  supported  by  proof,  will  be  a 
due  return  to  a  peremptory  mandamus  directing  the  county 
commissioners  to  levy  and  collect  a  sufficient  tax  to  satisfy  a 
judgment  in  favor  of  an  individual  creditor.6  And  mandamus 
will  not  issue  against  a  city  to  compel  the  levy  of  a  tax  to 
enforce  the  payment  of  a  judgment,  unless  it  is  shown  that  the 
city  has  exhausted  the  powers  conferred  by  its  charter,  and  that 
the  revenues  collected  have  been  properly  applied ;  the  judgment 
being  based  upon  a  bond  taken  by  the  creditor  with  knowledge 
of  the  limitations  upon  the  taxing  power  of  the  city.6    On  the 

1  State  v.  Comptroller-General,  4  S.  C.  185. 

*  State  v.  Buchanan,  24  W.  Va.  362. 

»  Smyth  9.  Titcomb,  31  Me.  272;  Inhabitants  of  School  District  v.  Clark, 
33  Me.  482. 

4  Clay  County  v.  McAleer,  115  U.  S.  616.  For  the  limitations  of  the  power 
to  tax,  and  the  use  of  mandamus  therein,  see  able  opinion  of  Chief -Justice 
Waite  in  this  case.    See  also  United  States  v.  Clark  County,  06  U.  S.  211. 

•  Cromartie  v.  Bladen  County  Comm'rs,  85  N.  C.  211. 

6  Beaulieu  r.  Pleasant  Hill,  14  Fed.  Rep.  222.  See  also  United  States  v. 
County  of  Clark,  95  U.  S.  (5  Otto)  769. 
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other  hand,  a  creditor  of  a  city  by  a  judgment  rendered  on  a 
contract  of  warranty,  in  a  sale  of  property,  entered  into  when 
the  city's  power  of  taxation  was  unlimited  as  to  rate,  is  entitled 
to  mandamus  to  compel  the  levy  of  a  tax  to  satisfy  his  debt ;  the 
power  of  unlimited  taxation  continues  as  a  part  of  the  contract, 
so  far  as  necessary  to  satisfy  its  obligation. 1  And  the  board  of 
supervisors,  as  against  warrants  subject  to  restriction,  cannot 
exhaust  their  taxing  power  by  embracing,  in  the  aggregate,  a 
levy  for  purposes  upon  which  there  is  no  limitation;  and  an 
answer  that  they  have  thus  exhausted  their  power  will  not  pre- 
vail to  defeat  a  mandamus  sued  out  to  enforce  the  payment  of 
such  a  warrant.2 


IV.  Enforcement  of  Duties  incident  to  Municipal  Aid. 


§  1538.  Efficacy  of  the  Remedy  —  Powers 
of  Federal  Courts. 

1539.  Issue  and  Delivery  of  Bonds. 

1540.  Signature  of  Officer. 

1541.  Certificate  to  Validity  of  Judg- 

ment. 

1542.  Certificate  of  Completion  of  Con- 

tract. 


§  1543.  Laches  in  demanding  Bonds  as  a 
Defence. 

1544.  Compulsory  Subscription. 

1545.  Payment  of  Subscription  —  Pro- 

viding   for    Payment  by  Tax- 
ation. 

1546.  Same  —  Injunction    from    State 

Court. 


§  1538.  Efficacy  of  the  Remedy  —  Powers  of  Federal  Courts.  — 
The  value  of  municipal  subscriptions  to  the  capital  stock  of 
private  corporations  was  for  a  long  time  materially  affected  by 
the  fact  that  their  payment  depends  practically  upon  the  will  of 
the  legislature  to  grant  and  keep  in  force  in  the  hands  of  cor- 
porate authorities  adequate  taxing  powers,  and  the  willingness 

1  State  v.  New  Orleans,  36  La.  An.  687.  Mandamus  will  lie  to  compel 
a  city  to  levy  a  tax  to  pay  its  funded  debts,  when  its  charter  enacts  that  "  the 
city  council  may  annually  collect  a  tax,  not  exceeding  one  per  cent  on  a  dol- 
lar, on  the  aforesaid  value  of  all  taxable  estates  in  the  city,  if  the  said  city 
council  believe  that  the  public  good  and  best  interests  of  the  city  require  it" 
Galena  v.  Amy,  5  Wall.  705.  Change  of  municipal  name  and  boundaries.  — 
The  Ala.  Act  of  1879  reduced  the  territorial  limits  of  the  "City  of  Mobile,1' 
changed  the  name  to  the  "  Port  of  Mobile,"  changed  the  designated  duties  of 
its  officers,  transferred  its  property  to  commissioners  and  a  court  of  chancery 
to  be  used  to  pay  its  debts,  and  limited  the  rate  of  taxation.  Held,  that  the 
proper  officers  of  "  the  Port  of  Mobile  "  might  be  compelled  by  mandamus  to 
levy  and  collect  a  tax  to  pay  a  judgment  against  it  on  bonds  issued  by  "  the 
City  of  Mobile "  before  the  law  was  passed.  United  States  v.  Mobile,  4 
Woods,  (C.  Ct.)  586. 

9  Supervisors  v.  Klein,  51  Miss.  807. 
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of  the  latter  to  exercise  them.  But  the  course  pursued  in  the 
Federal  courts  for  several  years  past,  of  holding  municipalities 
to  due  performance  and  enforcing  the  same  by  the  issuance  of 
peremptory  writs  of  mandamus  directed  to  the  officers  of  the 
same,  has  effected  a  wholesome  check  upon  the  tendency  to 
recklessly  incur  bonded  and  other  forms  of  indebtedness  to 
railroads  and  afterwards  repudiate.1 

§  1539.  Issue  and  Delivery  of  Bonds.  —  Mandamus  is  the  usual 
and  appropriate  and  sometimes  the  only  remedy  to  compel  the 
issue  by  a  county  of  its  bonds  in  payment  of  a  subscription  to  the 
capital  stock  of  a  corporation ; 2  and  where,  upon  an  application 
for  a  writ  of  mandate  to  compel  the  issue  and  delivery  of  county 
bonds  in  aid  of  a  railroad,  it  is  apparent  that  everything  which 
should  have  been  done  by  the  railroad  company,  precedent  to  its 
right  to  demand  the  bonds,  has  been  done,  the  writ  should  issue.8 
Where  a  city  of  the  second  class,  through  its  mayor  and  council, 
enters  into  an  agreement  to  execute  and  deliver  to  a  lawful  pur- 
chaser thereof  certain  water-works  bonds  of  the  city,  which  have 
been  duly  carried  by  a  vote  of  the  electors  of  the  city,  and  the 
purchaser  of  such  bonds  fully  complies  with  all  of  the  terms  of 

1  Spelling,  Priv.  Corp.  §§  288,  289,  and  cases  cited.  Mr.  Dillon,  in  his  work 
on  "Municipal  Corporations,"  (§  849,  4th  ed.)  says:  —  "  Mandamus  is  one  of 
the  principal  remedies  by  which  municipal  and  public  corporations  are  compelled 
to  perform  their  duties  towards  their  creditors.  The  rightful  authority  of  the 
legislature  over  these  corporations  is  such  that  it  may  require  them  to  levy  a 
tax  to  pay  creditors,  and  obedience  to  such  requirement  may  be  enforced  by 
mandamus,"  citing  Commonwealth  v.  Pittsburgh,  34  Pa.  St.  496;  Meriwether 
v.  Garrett,  102  U.  S.  472 ;  Meyer  v.  Brown,  65  Cal.  583;  Shelley  v.  St.  Charles 
County,  30  Fed.  Rep.  603;  Munday  v.  Rah  way,  43  N.  J.  L.  338;  Lilly  v.  Tay- 
lor, 88  N.  C.  489;  Bloomfield  ».  Charter  Oak  Bank,  121  U.  S.  121.  Railroad 
company  chargeable  with  notice  of  provisions  of  statute  under  which  aid  bonds 
issued,  35  F.  483,  affirmed.  United  States  v.  County  Court  of  Macon  County, 
12  S.  Ct.  921. 

*  Atchison,  etc.  R.  R.  Co.  v.  Commissioners,  12  Kan.  127. 

'  Santa  Cruz  R.  R.  Co.  ».  Santa  Cruz  County  Supervisors,  62  Cal.  239. 

In  Proceeding  by  Attachment  to  compel  a  town  clerk  to  issue  the  bonds 
of  a  town  to  a  railroad  company  who  had  a  legal  right  to  the  same,  the  follow- 
ing,—  Held,  to  be  no  excuse  for  not  obeying  a  writ  of  mandamus:  that  the 
company  had  contracted  to  pay  said  bonds  to  two  of  its  directors  for  work 
performed  by  them ;  that  the  road  had  gone  into  the  hands  of  a  receiver;  that 
the  affairs  of  the  company  had  been  fraudulently  managed,  so  as  to  depreciate 
the  stock;  that  the  company  had  not  offered  to  deliver  to  the  town  its  certifi- 
cate of  stock.  People  v.  Bamett,  91  111.  422.  Compliance  with  conditions.  see 
Chicago,  E.  &  W.  R.  Co.  v.  Makepeace,  44  Kan.  676,  24  P.  1104. 
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the  agreement  upon  his  part,  and  the  major  and  council  refuse 
to  comply  with  their  official  duty  in  that  respect,  mandamus  will 
lie  to  compel  the  mayor  and  council  to  execute  and  deliver  the 
bonds  to  the  purchaser  of  the  same,  according  to  the  terms  of  the 
agreement  of  the  parties. 1 

§  1540.  Signature  of  Officer.  —  Mandamus  will  not  issue  to 
compel  the  clerk  of  a  board  to  countersign  bonds  which  the  board 
are  bound  to  issue,  when  the  latter  has  not  directed  or  given 
him  an  opportunity  to  countersign  them.2  And  under  an  ordi- 
nance of  the  county  requiring  that  railroad  bonds  should  be 
countersigned  by  the  president  of  the  county  court  who  should 
concur  in  and  approve  of  their  delivery  to  the  railroad  company, 
such  countersigning,  concurrence,  and  approval  are  matters  of 
discretion  with  the  president  not  to  be  enforced  by  mandamus.8 

§  1541.  Certificate  to  Validity  of  Judgment  —  It  was  held  in 
the  United  States  circuit  court  for  Illinois  that  mandamus  lies 
to  compel  a  board  of  town  auditors  to  audit  and  certify  as  a  valid 
debt  against  the  town,  a  judgment  rendered  against  it  on  coupons 
of  its  bonds  issued  in  aid  of  a  railroad;  that  the  seven  years 
have  elapsed,  after  which,  by  the  Illinois  statute,  execution  cannot 
issue  on  a  judgment  not  revived  by  scire  facias,  is  immaterial ; 
that  it  is  also  immaterial,  that,  in  a  later  suit,  similar  bonds 
have  been  declared  by  the  supreme  court  of  the  state  and  of  the 
United  States,  void  for  want  of  power  in  the  town  to  issue 
them.4  This  decision  appears  to  be  without  support  of  precedent 
or  warrant  of  principle,  for  the  reason  that  even  in  the  Federal 
court  the  employment  of  the  writ  is  governed  by  the  law  of  the 
state  where  the  action  accrued  or  the  judgment  sought  to  be  en- 
forced was  rendered,  and  because  since  a  writ  of  mandamus  is  in 
effect  an  execution  upon  summary  judgment,  if  an  execution 
is  barred  by  the  law  of  the  state  with  respect  to  the  same  judg- 
ment or  subject  of  litigation,  mandamus  being  governed  by  the 
frequently  accepted  analogy  is  also  barred. 

§  1542.    Certificate  of  Completion  of  Contract  —  Mandamus  will 
not  lie  to  compel  the  chairman  and  clerk  of  the  board  of  county 

»  Smalley  v.  Yates,  36  Kan.  519;  13  P.  845. 

*  People  o.  San  Francisco,  27  Cal.  655. 

*  Satterlee  v.  Stridor,  31 W.  Va.  781 ;  8  S.  E.  552,  citing.  State  v.  Buchanan, 
24  W.  Va.  362;  Wintz  v.  Board,  28  W.  Va.  227. 

*  United  States  v.  Ottawa  Auditors,  28  Fed.  Rep.  407. 


CHAP.  XLVI.]  TO   MUNICIPAL  OFFICERS.  1^73 

commissioners  to  sign  and  attest  a  certificate  of  the  completion 
of  a  railroad  for  a  certain  distance,  to  aid  in  the  construction  of 
which  a  township  in  the  county  had  voted  a  subscription,  for  the 
payment  of  which  subscription  the  county  commissioners  had 
issued  bonds  and  agreed  to  deliver  them  to  the  relator  on  such  a 
certificate,  where  it  appears  that  the  township  had  no  power  to 
vote  the  subscription,  and  that  the  commissioners  had  no 
authority  to  issue  the  bonds,  or  make  officially  the  contract 
relied  on.1 

§  1543.  Laches  In  demanding  Bonds  as  a  Defenoe.  —  Where  a 
mandamus  to  compel  the  issue  of  town  bonds  to  a  railway  com- 
pany, in  exchange  for  its  stock,  was  not  asked  for  until  nearly 
six  years  after  the  relator's  right  accrued,  it  was  held  that,  in 
exercising  the  discretion  of  the  court  in  reference  to  the  writ, 
the  delay  would  not  be  treated  as  laches,  in  the  absence  of  any 
evidence  that  the  town  was  injured  thereby,  especially  as  the 
contract  was  mutual,  and  it  had  been  at  all  times,  since  rela- 
tors road  was  built,  in  the  power  of  the  town  to  enforce  an 
exchange  of  its  bonds  for  stock  of  the  company.2 

§  1544.  Compulsory  Subscription.  —  Where  an  act  of  the  legis- 
lature "empowers  "  the  board  of  supervisors  to  subscribe  for  a 
county  to  the  capital  stock  of  a  railroad,  and  provides  that  such 
subscription  "shall  be"  made  within  a  certain  time,  the  board 
may  be  compelled  to  subscribe  by  a  writ  of  mandamus.8  And 
county  commissioners  may  be  compelled  by  mandamus  to  take 
action  upon  a  taxpayer's  petition  asking  that  railroad  stock  be 
taken  to  an  amount  collected  by  a  tax  voted  for  that  purpose.4 

§  1545.  Payment  of  Subscription  —  Providing  for  Payment  by 
Taxation.  —  Mandamus  is  the  appropriate  remedy  to  compel  a 
municipal  delinquent  corporation  to  discharge  its  liabilities 
under  a  subscription  for  stock  in  a  railroad  company.5     The 

1  State  v.  Whitesides,  0  S.  E.  661,  30  S.  C.  570 ;  Same  v.  Harper,  9  S.  £. 
664,  30  S.  C.  586. 

*  State  t7.  Jennings,  48  Wis.  549. 

•  Napa  Valley  R.  R.  Co.  v.  Napa  County,  30  Cal.  435. 

4  Pfister  v.  State,  82  Ind.  382.  Under  1)1.  Act  of  1859,  if  the  votes  shall 
be  in  favor  of  a  subscription  in  aid  of  any  railroad,  the  action  of  the  super- 
visor is  ministerial  only.  He  is  without  discretion,  and  must  take  the  sub- 
scription and  issue  the  bonds,  and  mandamus  will  lie  to  compel  him  to  dis- 
charge this  duty.    Piatt  v.  People,  29  111.  54. 

6  Commonwealth  v.  Perkins,  43  Pa.  St.  400. 
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whole  body  of  law  on  the  subject  may  be  thus  summarized: 
where  a  city  council  is  required  by  law  to  collect  a  tax  upon  the 
real  and  personal  property  of  the  city  sufficient  in  amount  an- 
nually to  pay  off  the  interest  on  bonds  issued  by  the  city  in  pay- 
ment of  a  subscription  of  stock  to  a  railroad  company,  and  the 
council  refuse  to  do  so,  and  there  is  no  specific  legal  remedy 
provided  for  non-performance,  mandamus  may  be  maintained  to 
compel  them  to  %  discharge  that  duty,  at  the  instance  of  holders 
to  whom  the  bonds  have  been  passed  by  the  company.  An  ex- 
press refusal,  in  terms,  is  not  necessary  to  put  the  defendants  in 
fault ;  it  will  be  sufficient  that  their  conduct  makes  it  apparent 
that  they  do  not  intend  to  do  the  act  required.1 

§  1546.  Same— injunotion  from  state  Court  —  After  the  com- 
mencement in  a  United  States  circuit  court  of  a  suit  against  a 
county  on  its  county  bonds,  an  injunction  was  granted  by  a  state 
court  in  a  suit  by  a  taxpayer,  forbidding  the  county  officers  to 
levy  any  tax  for  the  payment  of  the  bonds.  Judgment  on  the 
bonds  was  afterwards  obtained  in  the  suit  in  the  United  States 
court,  on  which  execution  was  returned  unsatisfied,  and  a  man- 
damus was  issued  to  the  county  officers  to  show  cause  why  they 
should  not  be  compelled  to  levy  a  tax  to  satisfy  the  judgment 
It  was  held  that  a  return  setting  up  as  a  bar  the  state  court 
injunction  was  insufficient,  because  the  United  States  court 
had  previously  had  jurisdiction  in  the  case,  and  the  mandamus 
was  not  a  new  suit,  but  only  a  proceeding  ancillary  to  the 
judgment.2 

V.  Pektaining  to  Public  Improvements. 


§  1547.  Opening    and    improving  Public 
Roads. 

1548.  Opening,  improving,  and  vacating 

Streets. 

1549.  Repairing  and  rebuilding  Bridges. 

1550.  Building  Bridges. 

1551.  County  Buildings. 


§  1552.  Erecting  Public  Market. 

1553.  Letting  Contracts  for  Public  Im- 

provements. 

1554.  Issuance    of    "Public   Improve- 

ment" Bonds. 

1555.  Other  Claims  for  Improvements 

and  Material. 


1  See  Maddox  v.  Graham,  2  Mete.  (Ky.)  56;  Hawley  v.  Fairbanks,  108 
U.  S.  543;  Knox  County  v.  A  spin  wall,  24  How.  376;  English  r.  Supervisors, 
19  Cal.  172;  Flagg  v.  Palmyra,  33  Mo.  440.  Compare  Sankey  v.  Terre  Haute, 
etc.  R.  R.  Co.,  42  Ind.  402. 

9  Riggs  v.  Johnson,  6  Wall.  166. 
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§  1547.  Opening  and  improving  Publio  Roads.  —  Asa  general 
rule,  to  warrant  mandamus  at  the  relation  of  a  private  party 
against  a  county  in  a  matter  pertaining  to  a  public  way,  he  must 
show  some  special  interest  in  the  performance  of  the  duty,  the 
enforcement  of  which  is  sought  Where,  however,  the  super- 
visor of  highways  fails  to  remove  obstructions,  such  as  trees 
standing  within  the  limits  of  the  highway,  in  such  position  as  to 
interfere  with  public  travel,  mandamus  is  the  proper  remedy  to 
compel  them  to  perform  the  duty.1  But  the  action  of  highway 
commissioners  in  refusing  to  have  what  is  claimed  to  be  a  pub- 
lic road  ascertained  and  recorded,  will  not  be  controlled  by 
mandamus.2 

§  1548.  Opening  improving,  and  vacating  Streets.  —  If  the  com- 
mon council  of  a  city  neglect  to  proceed  with  a  street  opening 
which  they  have  no  power  to  discontinue,  the  court  may  grant  a 
mandamus  to  compel  them  to  proceed,  and  a  person  to  whom 
damages  have  been  awarded  by  the  commissioners  has  such  an 
interest  as  authorizes  him  to  make  the  application.8  So  the 
authorities  of  a  borough  are  bound,  of  common  right,  to  keep  its 
streets  in  repair;  and  they  may  be  compelled  to  do  so,  by  man- 
damus issued  from  the  proper  court  of  common  pleas.4  But  a 
writ  of  mandamus  is  not  an  appropriate  remedy  for  the  enforce- 
ment of  contract  rights  of  a  private  nature,  as,  to  compel  a  city 
to  construct  a  public  street  in  a  certain  special  manner  not  re- 
quired by  law,  but  which  it  was  averred  had  been  agreed  to  by 
the  city,  and  taken  into  consideration  in  the  assessment  of  the 
petitioner's  damages  and  benefits;5  nor  does  it  lie  to  review  the 

1  Patterson  v.  Vail,  43  Iowa,  142. 

*  People  i?.  Hulse,  38  Hnn,  (N.  Y.)  388.  Writ  refined.  —  To  compel  laying 
out  a  road,  where  the  necessary  proceedings  have  not  been  had ;  State  v. 
Supervisors,  9  Wis.  554.  To  summon  a  jury  to  make  an  entirely  new  line  of 
way  from  one  terminus  to  another;  Gloucester  v.  Essex,  3  Mete.  (Mass.) 
375.  Where,  pending  proceedings  to  compel  by  mandamus  a  village  official  to 
post  copies,  etc.,  in  proceedings  for  vacating  a  street,  the  ordinance  vacating 
the  street  is  repealed;  Gormley  v.  Day,  114  111.  185.  Where  the  doing  of  acts 
required  by  statute  as  a  condition  precedent  to  doing  the  act  sought  to  be 
compelled,  was  denied  by  the  answer;  Warner  v.  Hennepin  County,  9  Minn. 
139. 

1  People  v.  Common  Council  of  Syracuse,  20  How.  (N.  T.)  Pr.  491. 

4  Cniontown  v.  Commonwealth,  34  Pa,  St.  293;  Hammar  v.  Covington, 
3  Mete.  (Kv.)494. 

1  Parrott  *.  B.llgeport,  44  Conn.  180. 
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decisions  of  city  councils  as  to  the  expediency  of  improvements 
to  be  paid  for  out  of  public  funds.1 

§  1549.  Repairing  and  rebuilding  Bridges.  —  As  just  seen,  a  pri- 
vate citizen  has  such  an  interest  to  prevent  the  obstruction  of  a 
highway  or  street  as  to  entitle  him  to  mandamus  to  compel  the 
removal  of  obstructions  by  the  authorities  charged  with  this 
duty ;  and  on  the  same  principle,  the  writ  lies  to  compel  the  re- 
pair or  rebuilding  of  a  bridge  whose  destruction  or  impassable 
condition  prevents  or  impedes  travel.2  But  mandamus  requir- 
ing county  supervisors  to  expend  a  sum  certain  in  repairing  a 
bridge  is  erroneous ;  they  should  be  required  simply  to  repair.3 
And  where  a  petition  for  a  writ  of  mandamus  to  compel  town 
supervisors  to  rebuild  a  bridge  only  alleges  that  it  is  important 
to  the  public  to  have  a  bridge  at  the  place  in  question,  that  the 
supervisors  have  refused  to  rebuild  it,  and  that  the  funds  in  their 
hands  applicable  to  the  repair  of  roads  and  bridges  are  sufficient 
to  rebuild  this  one,  but  does  not  allege  that  such  funds  are  not 
needed  for  other  purposes,  there  is  no  sufficient  showing  that 
the  refusal  cannot  be  justified  on  grounds  of  discretion,  and  the 
writ  will  not  issue.4  So  where  a  statute  provides  that  "the 
county  court  shall, .  whenever  it  is  necessary,  without  delay 
make  an  appropriation  to  repair  any  public  bridge  in  the  county ; 
and  whenever  any  bridge  shall  be  repaired  the  like  preliminary 
steps  shall  be  had  as  in  case  of  building  a  bridge,  and  the  com* 
missioners  shall  have  the  same  powers,  and  proceed  in  like  man- 
ner as  the  commissioner  for  building  a  bridge,"  the  duty  to 
repair  a  bridge  is  discretionary  with  the  county  court,  and  man- 
damus will  not  lie  to  compel  the  work,  unless  it  clearly  appear 
that  the  court  has  abused  its  discretion  in  refusing  to  have  it 
done.5  Nor  will  mandamus  issue  to  compel  highway  commis- 
sioners to  rebuild  bridges,  if  they  have  neither  the  necessary 

1  Michigan  City  v.  Roberts,  34  Ind.  471 ;  same  principle,  Hill  v.  County 
Commissioners  of  Worcester,  4  Gray,  (Mass.)  414,  a  case  involving  decision 
of  county  commissioners  as  to  necessity  of  parallel  road. 

V  State  v.  Demaree,  80  Ind.  519;  Ottawa  v.  People,  48  HI.  283;  People  r. 
Macon  County  Supervisors,  19  111.  App.  264;  Brander  v.  Chesterfield  Judges, 
6  Call,  (Va.)  548. 

•  People  v.  Supervisors  of  Dutchess,  1  Hill,  (N.  T.)  50;  People  v.  Super- 
visors of  New  York,  1  Hill,  (N.  Y.)  362. 

4  State  v.  Board  of  Supervisors,  (Minn.)  47  N.  W.  163. 

*  State  v.  Coleman,  33  Mo.  App.  470;  see  also  Winslow  r.  Mt  Pleasant, 
16  Wis.  613;  People  v.  Comm'rs  of  Highways,  118  111.  239 ;  8  N.  £.  684. 
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means  nor  the  power  to  procure  the  means  by  taxation,1  or  where 
the  cost  greatly  exceeds  the  amount  prescribed  by  the  statute.2 

§1550.  Building  Bridges.  —  The  building  of  a  bridge  where 
none  previously  existed  is  like  the  locating  and  opening  a  public 
highway,  usually  a  discretionary  matter  with  municipal  authori- 
ties, to  control  which  mandamus  will  not  lie.  Thus,  where 
county  commissioners  were,  by  a  special  statute,  "authorized  " 
to  build  a  bridge,  and  to  raise  funds  therefor  by  yearly  levies  of 
taxes,  but,  after  collecting  a  portion,  abandoned  the  undertak- 
ing, it  was  held  that  the  taxpayers  could  not,  by  mandamus, 
compel  them  to  build  the  bridge,  or  make  further  levies  there- 
for; the  statute  allowing  the  writ  only  where  the  law  "spe- 
cially enjoins  "  a  duty.8  But  under  a  statute  providing  that  when 
the  construction  of  a  bridge  between  towns  would  be  an  unrea- 
sonable burden,  the  commissioners  of  highways  of  either  town 
desiring  to  build  such  bridge  shall  present  a  petition  to  the 
county  board  praying  for  an  appropriation,  and  such  board 
"shall,"  when  one  half  the  necessary  funds  have  been  provided 
for  by  the  town  authorities,  appropriate  the  other  half,  it  was 
held  that  the  duty  imposed  on  the  county  board  was  imperative, 
and  could  be  enforced  by  mandamus.4 

§  1551.  County  Buildings.  —  Where  commissioners  were  ap- 
pointed under  a  statute  to  purchase  a  county  site,  sell  from  it 
town  lots,  and  build  from  the  proceeds  a  court-house  and  jail,  it 
was  held  that  they  might  be  compelled  by  mandamus  to  perform 
their  duty,  and  that  the  county  commissioners  of  roads  and 
revenues  were  proper  persons  to  move  in  the  matter.6 

§  1552.  Breoting  Public  Market  —  The  legislature  having 
authorized  and  directed  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York  to  create  a  public  fund  or  stock  for  the 
erection  of  a  public  market,  it  was  held  that  mandamus  would 
lie  to  compel  the  common  council  to  issue  the  stock,  the  com- 
mon council  constituting  the  only  agency  or  instrument  by  which 
the  behest  of  the  legislature  could  be  obeyed,  and  mandamus  be- 

1  Bloomington  Highway  Comm'rs  v.  People,  19  111.  App.  253. 

*  School  District  p.  McKenzie,  30  Mich.  353. 

*  State  v.  Comm'rs  of  Henry,  31  Ohio  St.  211. 

4  Will  County  Supervisors  v.  People,  110  Til.  511 ;  see  also  United  States  v. 
Corporation  of  Washington,  2  Cranch,  (C.  Ct.)  174. 

*  Polk  v.  James,  68  6a.  128. 
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ing  the  only  possible  method  by  which  that  body  could  be  com- 
pelled to  act.1 

§  1553.  Letting  Contracts  for  Publio  Improvements.  —  Public 
boards  and  councils  charged  with  the  letting  of  contracts  for 
public  improvements  are  not  bound  to  let  the  same  to  the  lowest 
bidder  in  the  absence  of  statutes  requiring  them  to  do  so.2  And 
even  where  such  statutes  exist,  a  bidder  for  work  cannot,  on 
mandamus,  secure  the  award  to  himself  simply  by  showing  de- 
fects in  the  successful  competitor's  bid.  * 

§  1554.    Issuance  of  "Publio  Improvement"  Bonds.  —  Where  a 

party  has  done  every  act  and  complied  with  every  condition  re- 
quired to  entitle  him  to  bonds  contracted  to  be  delivered  to  him 
in  payment  for  making  public  improvements,  mandamus  will  be 
granted  to  the  proper  officers  to  compel  them  to  issue  and  deliver 
as  in  other  cases.4  Thus,  where  county  commissioners  had  ac- 
cepted, as  completed  according  to  contract,  a  road  improvement 
ordered  by  them  to  be  made  in  pursuance  of  statutes  authorizing 
payment  therefor  to  be  made  in  bonds  of  the  county  to  be  issued 
to  the  contractor  on  completion  of  the  improvement  and  accept- 
ance thereof,  but  refused  to  deliver  to  the  contractor  the  bonds 
to  which  he  was  entitled,  it  was  held  that  mandamus,  and  not 
appeal,  was  the  remedy.5  But  where  a  creditor  to  whom  such 
bonds  are  due  elects  to  proceed  by  ordinary  action  and  obtains 
judgment  for  their  amount,  he  can  only  proceed  to  compel  pay- 
ment of  his  judgment ;  he  is  not  entitled  to  mandamus  to  obtain 
delivery  of  "improvements  bonds,"  on  the  plea  that  the  work 
done  which  formed  the  consideration  of  the  judgment  entitled 
him  to  such  bonds.6 

1  People  v.  Common  Council  of  New  York,  45  Barb.  (N.  T.)  478. 

*  Mayo  v.  Hampden  County  Comm're,  141  Mass.  74;  supra,  §  1511. 

*  State  v.  Board  of  Education,  42  Ohio  St.  374;  People  v.  Smith,  12  Abb. 
(N.  Y.)  Pr.  183;  see  also  People  v.  Aldermen  of  New  York,  11  Abb.  (N.  Y.) 
289 ;  State  v.  Board  of  Education,  24  Wis.  683;  State  v.  Comm'rs  of  Printing, 
18  Ohio  St.  386. 

4  Supra,  §  1511.  Water-works  bonds.  —  Writ  granted  to  compel  president 
of  a  village  to  sign  water-works  bonds.  People  v.  White,  54  Barb.  (N.  Y.) 
622. 

*  Noble  County  Comm'rs  v.  Hunt,  83  Ohio  St  169. 

6  State  v.  New  Orleans,  86  La.  An.  726.  An  estimate  by  the  board  of 
water  commissioners  for  the  erection  of  water-works  held  a  prerequisite  to 
the  issuing  of  a  mandamus  to  compel  a  town  council  to  issue  bonds  for  the 
prosecution  of  the  work.    Ackerman  o.  Buobman,  (Pa.)  6  A.  218. 
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§  1555.  Other  Claims  for  Improvements  and  Material.  —  The 
writ  lies  to  enforce  payment  for  labor  and  materials  applied  to 
making  public  improvements  as  in  other  forms  of  municipal  in- 
debtedness ;  for  instance,  to  compel  the  proper  county  officer  to 
draw  on  the  county  collector  for  a  bill  for  repairing  a  bridge  on 
a  public  highway.1  But  in  the  absence  of  any  statutory  provis- 
ion for  the  issue  of  warrants  upon  the  allowance  of  demands 
against  boards  of  improvements  or  making  such  warrants  receiv- 
able for  board  assessments,  the  creditor  is  entitled  to  a  warrant 
only  as  a  means  to  collect  his  claim,  and  not  for  use  in  anticipa- 
tion of  funds ;  and  where  it  appears  that  there  are  no  funds  in 
the  treasury  it  is  error  for  the  court  to  grant  a  mandamus  com- 
pelling the  issue  of  a  warrant.2 

1  State  v.  Titus,  47  N.  J.  L.  89.  A  mandate  to  the  superintendent  of  streets 
in  San  Francisco  to  make  an  assessment  upon  land  fronting  on  a  street  im- 
provement, to  pay  for  such  improvement,  will  not  be  withheld  because  the 
superintendent  has  made  an  ineffectual  attempt  at  an  assessment.  Himmel- 
man  v.  Cofran,  36  Cal.  411. 

3  Board  of  Improvements  v.  McManus,  54  Ark.  446 ;  15  S.  W.  897.  As  to 
claim  for  damages  upon  discontinuance  of  highway,  see  Clark  v.  Commis- 
sioners of  Highways,  1  Thomp.  &  C.  (N.  T.)  198. 
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§  1556.  Only  Specific  Ministerial  Duties  enforced.  —  With  re- 
spect to  duties  which  appertain  to  calling,  conducting,  and  as- 
certaining the  results  of  elections,  and  certifying  the  same,  a 
distinction  is  made  as  in  the  case  of  other  official  acts;  only 
such  duties  are  enforced  as  are  ministerial  in  their  nature,  not 
involving  the  exercise  of  discretion  and  judgment.1  Thus 
where,  in  canvassing  the  votes  cast  at  an  election,  the  inspectors 
refused  to  count  a  certain  ballot  for  the  relator  because  his 
name,  as  it  appeared  thereon,  was  scratched,  and  the  marks  over 
the  name  were  such  as  to  call  for  an  exercise  of  judgment  by  the 
inspectors  as  to  whether  it  had  been  scratched,  or  whether  it  was 
the  intention  of  the  person  casting  it  to  vote  for  the  relator,  it 
was  held  that  this  exercise  of  judgment  by  the  inspectors  could 


1  State  v.  Dal  ton,  43  Ohio  St.  652;  3  N.  E.  C85.  Writ  not  granted  to  con- 
trol the  actions  of  the  selectmen  and  the  town  clerk  in  deciding  upon  the 
qualifications  of  electors.  Freeman  v.  Selectmen  of  New  Haven,  34  Conn.  406. 
Under  the  repeated  decisions  of  the  supreme  court  of  California,  a  writ  of 
mandate  will  not  issue  to  compel  the  registrar  and  board  of  election  commis- 
sioners of  the  city  and  county  of  San  Francisco  to  count  the  votes  cast  in 
certain  precincts  for  candidates  for  the  offices  of  supervisor  and  police  com- 
missioner, to  declare  the  result,  and  to  issue  certificates  of  election  accordingly. 
People  v.  Pond,  (Cal.)  26  P.  648. 
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not  be  controlled  by  mandamus.1  And  it  was  held  that  upon 
the  question  whether  a  word  is  "  fifty  "  or  "  forty  "  the  canvass- 
ers of  an  election  are  to  exercise  their  discretion  upon  the  evi- 
dence before  them ;  and  where  there  has  been  no  clear  abuse  of 
discretion,  the  court  cannot,  by  mandamus,  upon  the  hearing  of 
new  testimony,  order  the  board  to  come  to  a  different  decision.9 
§  1557.  Contested  Bleotion  not  tried.  —  Mandamus  is  not  the 
proper  remedy  for  determining  the  result  of  a  disputed  election, 
though  it  may  lie,  in  a  proper  case,  to  compel  an  officer  to  cer- 
tify the  result  of  the  election.8  Accordingly,  where  the  board 
of  canvassers  of  an  election  have  canvassed  but  a  portion  of  the 
returns,  and  issued  a  certificate  of  election,  mandamus  will  lie 
to  compel  them  to  re-assemble  and  canvass  the  returns  correctly, 
and  issue  a  certificate  to  the  one  found  elected  from  the  whole 
returns,  notwithstanding  the  person  holding  the  certificate  of 
election  has  qualified  and  entered  upon  the  discharge  of  the 
duties  of  the  office.4  And  where  upon  a  motion  for  a  peremp- 
tory mandamus  to  compel  defendant  as  county  clerk  to  issue  to 
relator  a  certificate  of  his  election  as  prosecuting  attorney  of  the 
county,  and  to  certify  the  vote  to  the  secretary  of  state,  it  ap- 
peared from  the  return  to  the  alternative  writ  that  defendant  had 
duly  canvassed  the  vote  and  issued  a  certificate  of  the  election 
to  relator's  opponent,  to  whom  the  governor  had  delivered  a 
commission  for  the  office,  and  that  relator  had  given  notice  of  a 
formal  contest  for  the  office,  it  was  held  that  as  no  issue  was 
actually  pending  between  relator  and  his  opponent,  it  was  error 
to  deny  the  motion.6 

1  State  v.  Deane,  23  Fla.  121 ;  1  So.  098. 

1  State  v.  Bailey,  7  Iowa,  390. 

9  Barnes  v.  Gottschalk,  3  Mo.  App.  111.  When  neither  the  speaker  of  the 
house  of  delegates,  nor  the  joint  assembly  of  both  houses  of  the  legislature, 
convened  under  §  3  of  Art.  7  of  the  constitution  of  West  Virginia  for  the  pur- 
pose of  opening  and  publishing  the  returns  of  the  election  for  the  office  of 
governor,  does  in  fact  open  and  publish  the  returns  in  respect  to  said  office, 
or  declare  any  person  elected  to  that  office,  this  court  cannot  by  mandamus 
adjudge  the  person  who  appears  from  the  returns  certified  to  the  speaker  of 
the  house  to  have  received  the  highest  number  of  votes  for  that  office  to  be 
the  governor,  and  compel  the  person  who  was  the  governor  during  the  pre- 
ceding term  to  deliver  the  office  and  its  insignia  to  him.  Goff  v.  Wilson, 
(W.  Va.)  9  S.  E.  26;  32  W.  Va.  893. 

*  State  v.  Howe,  28  Neb.  618;  44  N.  W.  874. 

*  State  p.  Smith,  (Mo.)  15  S.  W.  1023. 
vol.  ii. — 32 
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§  1558.  Remedy  by  Contest  or  Recount  —  Other  Remedy  ex- 
hausted. —  It  is  now  provided  by  statute  in  several  states  that  a 
•candidate  defeated  upon  the  result  of  an  election  as  declared  by 
the  canvassers  may  institute  a  summary  proceeding  in  the  courts 
for  a  recount  of  the  votes  oast  Such  proceeding  has  the  full 
effect  of  an  appeal  from  the  decision  of  the  canvassing  board; 
and  as  such  court  usually  has  full  power  to  send  for  persons  and 
papers  and  enforce  its  orders  and  judgments,  the  existenoe  of 
such  remedy  will  for  the  most  part  oust  courts  of  their  former 
jurisdiction  in  mandamus  pertaining  to  elections.  An  appli- 
cation for  a  writ  of  mandate  will  not  be  entertained  by  the 
supreme  court  until  the  petitioner  has  exhausted  his  remedy  in 
the  superior  court,  unless  special  cause  be  shown  therefor ;  and 
the  fact  that  the  petitioner,  a  candidate  for  the  office  of  super- 
visor, was  defeated  in  a  contest  for  such  office  in  the  superior 
court,  is  not  sufficient  cause  for  an  application  in  the  supreme 
court  for  a  writ  to  compel  the  board  of  supervisors  to  allow  him 
to  exercise  the  office  of  supervisor,  where,  subsequent  to  the 
decision  of  the  election  contest,  there  was  a  change  of  the  judge 
of  such  superior  court.1 

§  1559.  Canvassing  Result  of  Bleotton,  —  The  canvassing  of  the 
votes  cast  at  an  election  and  deciding  the  result  involves  both 
the  performance  of  ministerial  duties  and  the  exercise  of  judg- 
ment. Mandamus  has  often  been  resorted  to,  to  compel  canvass- 
ing boards  to  perform  ministerial  functions  connected  with 
casting  up  the  vote  in  favor  of  each  candidate,  and  for  and 
against  propositions  submitted  to  popular  suffrage,  and  declar- 

1  Snow  v.  Supervisors  of  Stanislaus  Co.,  (CaJ.)  6  P.  90;  see  State  r.Matley, 
17  Neb.  564;  Dalton  r.  State,  43  Ohio  St.  652;  3  N.  £.  685,  holding  that  the 
remedy  was  by  contest  before  that  branch  of  the  general  assembly  for  which  the 
party  affected  is  a  candidate,  and  that  that  remedy  is  exclusive.  In  Mis***ri 
by  Const.  Mo.  Art.  8,  §  3,  it  is  provided  that  in  all  cases  of  contested  elections 
the  ballots  may  be  recounted,  and  Rev.  St.  §  4710  provides  that  the  court 
trying  such  contest  shall  determine  it  in  a  summary  manner,  without  any 
formal  pleading,  at  the  first  term  that  shall  be  held  fifteen  days  after  the 
official  counting  of  the  votes.  Held,  that  such  relief  is  adequate  and  speedy, 
and  that,  where  such  contest  is  pending  by  a  candidate  for  the  office  of  prose- 
outing  attorney,  mandamus  will  not  lie  to  compel  the  clerk  of  the  county  court 
to  issue  to  him  a  certificate  of  election  to  suoh  office.  Affirming,  15  S.  W.  614. 
Sherwood,  C.  J.,  dissenting.  State  v.  Smith,  (Mo.)  16  S.  W.  503.  For  a  esse 
where  the  ineligibility  of  the  incumbent  was  held  no  ground  for  the  writ,  see 
Lamoreauz  v.  Ellis,  (Mich.)  50  N.  W.  812. 
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ing  the  aggregate  result.  The  general  rule  Is  that  the  duty  of 
entering  upon  a  Canvass  and  completing  it  may  be  enforced  by 
mandamus ;  but  the  writ  does  not  direct  them  how  they  shall  act. 
Its  proper  offifee  is  here,  as  in  other  cases,  to  Bet  them  in  motion.1 
When  a  peremptory  writ  of  tnandamus  has  issued  to  a  board  of 
canvassers  to  Count  what  purport  to  be  election  returns,  they 
have  no  power  to  say  that  these  are  not  the  returns,2  or  that 
there  have  been  frauds  and  irregularities  in  calling  and  conduct- 
ing the  election.8  But  mandamus  does  not  lie  to  compel  elec- 
tion officers  to  compare  the  return  of  votes  made  to  them,  to 
ascertain  who  has  been  chosen,  at  an  election  for  register  of 
deeds  held  without  warrant  from  them ; 4  nor  Will  it  be  granted 
to  a  state  board  of  canvassers  to  canvass  election  returns,  nor  to 
the  secretary  of  state  to  issue  a  certificate  of  election,  until  there 
has  been  an  actual  default  on  the  part  of  such  officers  in  the  per- 
formance of  their  respective  duties ; 6  proof  that  the  board  will  so 
act  is  insufficient.6  On  the  other  hand,  the  principle  that  the 
writ  will  not  lie  to  control  discretion  or  to  reverse  action  already 
taken  has  been  carried  so  far  in  some  cases  that  the  foregoing 
proposition  as  to  counting  the  returns  as  actually  received  can- 
not be  laid  down  as  the  unquestioned  doctrine  of  the  courts. 
Thus,  in  a  New  York  case,  it  was  held  that  though  election  in- 
spectors had  proceeded  illegally  in  counting  the  ballots,  and 
made  and  filed  their  report  with  the  proper  officer,  a  mandamus 
will  not  issue.7 

1  State  v.  Dubuclet,  28  La.  An.  698. 

*  State  v.  Smith,  9  Iowa,  334;  Rice  v.  Smith,  9  Iowa,  570 ;  In  re  Board  of 
Canvassers,  12  N.  Y.S.  174;  In  te  Noyes,  Id.;  State  v.  Bailey,  7  Iowa,  890; 
People  v.  Grand  County  Comm'rs,  6  Colo.  202.  The  writ  granted  to  state  can- 
vassing boards  in  State  v.  Thayer,  (Neb.)  47  N.  W.  704;  Ex  parte  Elliott,  33 
S.  C.  602;  12  S.  E.  423.     Compare  Arberry  v.  Beavers,  6  Tex.  457. 

9  Hudmon  v.  Slaughter,  70  Ala.  546. 

4  Rose  v.  Codnty  Commissioners,  50  Me.  243. 

*  Ex  parte  Ivey,  (Fla.)  8  So.  427. 

*  State  v.  Carney,  3  Kan.  88. 

T  People  v.  Reardon,  3  N.  Y.  S.  560;  49  Hun,  325.  To  same  effect, 
State  v.  Russell,  (Neb.)  51  N.  W.  465;  see  Dalton  v.  State,  43  Ohio  St. 
652;  3  N.  E.  685;  Ex  parte  Scarborough,  34  S.  C.  13;  12  S.  E.  666.  In 
the  last  case  it  was  held  that  the  decision  of  the  state  board  of  canvassers 
as  to  who  has  received  the  greatest  number  of  votes  for  state  senator  in 
a  certain  district,  and  its  issuance  of  the  certificate  of  election  to  such  per- 
son, cannot  be  reviewed  or  revised  by  mandamus,  as  Act  S.  C.  July  5,  1882, 
(17  St.  1172)  expressly  invests  the  board  of  state  canvassers  with  judicial 
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§  1560.  Same  —  Illegal  and  Rejected  Ballot*.  —  Thus  it  is  seen 
that  there  is  a  strong  tendency  on  the  part  of  courts  to  remit  the 
parties  aggrieved  by  the  result  of  illegal  proceedings  on  the  part 
of  canvassing  officers  to  their  other  legal  remedies,  such  as  con- 
test or  recount,  especially  after  such  officers  have  completed 
their  labors  and  deposited  the  result  with  the  proper  official  de- 
positary. But  the  result  of  a  recent  decision  in  the  New  York 
Court  of  Appeals,  under  the  reform  ballot  system,  is  directly 
antagonistic  to  that  above  referred  to.  It  was  to  the  effect  that 
where  official  ballots  intended  for  one  polling  place,  which  is 
designated  by  indorsement  thereon,  as  required  by  the  ballot  re- 
form law,  are  sent  to  a  polling  place  other  than  that  designated 
in  the  indorsement,  and  there  voted,  and  deposited  by  the  in- 
spector, and  where  the  board  of  canvassers  have  counted  such 
ballots  and  included  them  in  their  statements  of  the  result  of 
the  election,  mandamus  will  lie  to  compel  them  to  correct  the 
statement  by  deducting  such  votes.1 

power  in  the  determination  of  all  contested  election  cases ;  and  under  Pub.  St 
Mass.  c  7,  §§  26,  40,  48;  Id.  c.  23,  §  21,  and  St.  1885,  c.  229,  requiring  the 
board  of  county  examiners  to  canvass  the  returns  in  elections  for  county  com- 
missioners, and  to  give  a  certificate  of  electiou  to  the  successful  candidate,  the 
functions  are  purely  ministerial,  and  they  are  bound  by  the  returns,  and  can- 
not be  compelled  by  mandamus  to  receive  and  count  a  return  of  the  votes  cast 
in  a  town  when  the  return  does  not  show  in  what  year  or  in  what  town  the 
election  was  held,  or  appear  to  be  a  copy  of  the  record  of  the  meeting  of  the 
inhabitants  of  the  town.  Luce  v.  Board  of  Examiners  of  Dukes  County, 
153  Mass.  108;  26  N.  £.  419. 

1  People  t7.  Board  of  Canvassers  of  Onondaga  County,  (N.  T.  A  pp.)  29 
N.  £.  327.  The  court  by  Gray,  J.,  said:  "The  people  are  supremely  inter- 
ested  in  protecting  the  citizen  voter  against  the  prostitution  of  his  character 
in  the  casting  of  a  venal  ballot.  The  system  devised  by  the  legislature  to 
enforce  the  secrecy  of  the  ballot  seems  a  total  failure,  unless  we  give  effect  to 
the  provisions  enacted  to  sustain  it.  Genuine  ballot  reform,  as  the  people 
have  chosen  to  have  it  in  this  and  many  other  states,  means  the  purity  of  the 
ballot,  and  that  is  best  attained  by  the  plan  of  a  uniform  or  secret  ballot.  If 
we  destroy  any  of  the  safeguards  erected  and  intended  to  be  maintained  about 
the  voter  for  his  protection  against  improper  influences  and  intimidation,  we 
at  once  do  an  act  in  encouragement  of  the  very  evil  sought  to  be  preveuted. 
If  the  law  providing  for  a  uniform  ballot,  to  originate  from  an  official  source, 
and  a  plan  to  render  the  vote  of  him  who  casts  it  absolutely  indistinguishable, 
and  therefore  absolutely  secret,  may  be  construed  in  one  way,  in  the  case  of  a 
mistake,  as  here,  then  is  it  always  open  to  such  construction ;  for  the  proof  of 
a  fraudulent  intent  in  the  preparation  and  distribution  of  ballots  to  be  used  at 
polling  places  is,  very  obviously,  difficult,  if  ever  possible.  Nor  ought  the 
burden  of  that  proof,  in  my  opinion,  to  be  thrown  upon  the  candidate  whom 
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§  1561.  Legislative  Canvass.  —  Under  a  state  constitution  pro- 
viding that  immediately  after  the  organization  of  the  house  of 
representatives,  and  before  proceeding  to  any  other  business,  the 
speaker  shall  open  and  publish  the  returns  of  the  election  of 
officers  of  the  executive  department,  in  the  presence  of  a  major- 
ity of  each  house  of  the  legislature,  it  was  held  that  the  duty 
thus  imposed  on  the  speaker  is  a  purely  ministerial  one,  and 
mandamus  lies  to  compel  its  performance.  It  was  also  held  to 
be  no  excuse  for  his  failure  to  perform  such  duty  that  he  was 
directed  by  resolution  of  the  joint  convention  of  the  two  houses 
not  to  open  or  publish  the  returns  until  a  pending  contest  as  to 
the  election  of  certain  of  the  officers  had  been  determined  by  the 
committee  to  which  it  was  referred.1 

§  1562.  Certifying  Result.  —  It  may  be  stated  as  a  general 
principle  that  mandamus  will  lie  to  compel  canvassing  officers 
to  certify  and  transmit  the  results  of  their  canvass  to  the  custo- 
dian designated  by  law  to  receive  them,  whether  the  election  be 
general  or  special.8  And  mandamus  will  issue  to  compel  a 
board  of  canvassers  to  issue  certificates  of  election  to  those  can- 
didates who  are  shown  by  a  canvass  of  the  returns  of  the  pre- 
cinct inspectors  to  have  received  the  most  votes,  as  such  duty  is 
merely  clerical  and  not  judicial.8  And  though  a  state  senate 
can  alone  determine  the  rights  of  its  members  to  seats,  yet  man- 
damus lies  to  compel  the  canvassers  to  perform  the  ministerial 
act  of  giving  their  official  certificates  to  the  person  who  appears, 
by  the  returns,  to  have  received  the  largest  number  of  votes  as 
senator.4    But  mandamus  will  not  lie  to  a  board  of  supervisors 

it  has  served  to  defeat.  He  has  the  right,  as  have  the  people  generally,  to 
rely  upon  a  strict  compliance  with  the  terms  of  the  election  law,  and  to  an 
election  held  according  to  its  requirements.  If  the  law  is  not  to  be  nullified, 
in  an  indirect  manner,  then  its  material  directions  must  be  heeded  and  the 
consequences  it  attached  to  a  disregard  of  its  provisions  must  be  allowed." 
As  to  when  a  mandamus  will  issue  to  compel  a  clerk  of  the  court  of  common 
pleas  to  count  returns  of  an  election  rejected  as  illegal,  see  Ingerson  v.  Berry, 
14  Ohio  St.  315. 

1  State  v.  Elder,  (Neb.)  47  N.  W.  710.  Injunction  and  mandamus  in  county 
seat  removal  contest,  see  Golden  v.  Elliott,  13  Kan.  92. 

9  State  v.  Norland,  4  S.  C.  485 ;  Enos  v.  State,  (Ind.  Sap.)  31  N.  E. 
367. 

'  Coll  v.  City  Board  of  Canvassers  of  Election,  (Mich.)  47  N.  W.  227; 
see  also  Strong,  Petitioner,  20  Pick.  (Mass.)  484. 

*  O'Ferrall  v.  Colby,  2  Minn.  180. 
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to  compel  them  to  iqaue  a  certificate  to  one  thoy  have  declared 
not  elected.1 

§  1563.  Same  —  Ineligibility  of  Claimant.  —  A  court  will  not 
grant  a  writ  of  mandamus  to  compel  the  isauance  of  a  certificate 
of  election  to  an  office  to  one  who  is  ineligible  under  the  consti- 
tution, although  it  may  be  the  duty  of  the  board  of  canvassers  to 
issue  the  certificate  to  him  on  the. returns,  because  they  are  with- 
out power  to  act  judicially  in  determining  his  elegibility,  since 
mandamus  is  only  issued  to  segure  or  protect  a  clear  legal  right1 

§  1564.  Same  —  Unconstitutional  Election  Law.  —  The  Michi- 
gan supreme  court  has  decided  that  the  statute  of  1889,  which 
provides  for  a  cumulative  system  of  voting  for  representatives  to 
the  state  legislature  in  districts  where  more  than  one  is  to  be 
chosen,  is  unconstitutional,  and  though  it  is  the  ministerial  duty 
of  the  canvassing  board  to  issue  the  certificate  of  election  to  the 
person  having  the  largest  number  of  votes  on  the  face  of  the 
returns,  yet  where  such  person  admits  that  he  is  not  entitled 
to  the  certificate  unless  the  votes  can  be  counted  for  him  cumu- 
latively, and  that  a  less  number  of  electors  voted  for  him  than 
for  those  whom  the  canvassing  board  declared  elected,  the 
issuance  of  the  certificate  to  him  will  not  be  compelled  by 
inandamus.8 

§  1565.  Same  —  Inspection  of  PoU  Books  by  Court  —  Altera- 
tions —  Protest  of  Canvasser*.  —  Where,  in  a  mandamus  proceed- 

1  Magee  v.  Supervisors,  10  Cal.  376;  see  Ellis  v.  County  Commissioners,  2 
Gray,  (Mass.)  370;  Grier  v.  Schackleford,  3  Brev.  (S.  C.)  491.  Mandamus  to 
compel  a  county  clerk  to  issue  a  certificate  of  election  to  a  person  shown  by 
the  returns  to  have  been  legally  elected,  —  denied,  when  it  would  not  have 
given  substantial  relief,  and  the  question  might  be  raised  again  in  an  issue  as 
to  the  accuracy  of  the  returns,  or  by  proceedings  in  the  nature  of  quo  warranto* 
Sherburne  v.  Horn,  45  Mich.  160. 

*  People  v.  Board  of  State  Canvassers,  (K  Y.  App.)  29  N.  E.  345. 

'  Maynard  v.  Board  of  District  Canvassers,  84  Mich.  228 ;  47  N".  W.  756. 
In  this  case,  Champlin,  C.  J.,  delivering  the  opinion,  said:  "  Under  ordinary 
circumstances,  where  a  person  claims  an  election  to  a  legislative  body  which 
is  the  sole  judge  of  the  election  and  qualifications  of  its  own  members,  we 
should  not  grant  a  writ  of  mandamus  to  compel  the  canvassing  board  to  reverse 
its  action.  Sherburne  v.  Home,  45  Mich.  160;  7  N.  W.  Rep.  730.  And  while 
we  adhere  to  the  doctrine  laid  down  in  several  of  our  previous  decisions,  that 
the  duties  of  a  canvassing  board  are  purely  ministerial,  yet,  feeling,  as  we  do, 
that  the  law  is  unconstitutional  under  which  the  relator  claims  to  have  been 
elected,  we  would  stultify  ourselves  to  command  even  a  ministerial  board  to 
observe  it" 


CHAP-  XLV1I.]  PKRTAINIHC  TO  ELECTIONS.  1287 

ing,  the  relator  alleges  it  to  be  the  duty  of  the  canvassing  officer 
to  make  and  certify  a  certain  return  as  the  remit  of  an  election; 
and  the'  officer  makes  a  return  to  the  alternative  writ,  that  the 
poll  books  now  show  a  result  different  from  that  alleged,  but 
that  he  has  reason  to  believe,  and  does  believe,  that  the  figures 
on  the  poll  books  showed,  when  returned  to  his  office,  the  result 
alleged  by  the  relator,  and  that  since  coming  into  his  hands  cer- 
tain figures  have  been  changed  and  altered  so  as  to  give  the  op* 
ponent  of  relator  a  majority  of  votes,  and  that  he  is  about  to 
certify  the  result  as  now  shown  by  the  poll  books,  contrary  to 
his  belief  as  to  the  fact,  the  court  will  make  an  examination  and 
ascertain  the  fact,  and  compel  him  to  make  a  certificate  in  ac- 
cordance therewith.1  But  though  a  resolution  of  the  board  of 
county  canvassers,  transmitted  by  it  to  the  secretary  of  state 
with  a  protest  against  an  election,  and  affidavits  and  other 
papers  in  relation  thereto,  cannot  be  properly  considered  by  the 
state  board  of  canvassers  in  canvassing  the  returns  as  sent  up 
by  the  county  boards,  mandamus  will  not  lie  to  compel  the 
secretary  of  state  to  cancel  the  same  or  return  it,  and  to  abstain 
from  permitting  it  to  go  before  the  state  board.3 

§  1566.  Calling  and  holding  BUction.  —  Mandamus  is  the  ap- 
propriate remedy  for  compelling  the  proper  officers  to  give  notice 
for  the  holding  of  an  election  at  the  time  fixed  by  statute,  or 
when  the  same  becomes  necessary,  where  they  refuse  to  do  so 
upon  proper  demand  or  fail  at  the  proper  time.  And  mandamus 
to  compel  a  sheriff  to  give  notioe  of  an  election  is  properly  issued 
upon  the  relation  of  a  voter.8  Mandamus  also  lies  to  compel 
the  proper  officials  to  divide  a  city  into  wards  and  to  call  an 
election,  as  required  by  the  statute,  on  its  becoming  a  city  of 
the  second  class  by  reason  of  population.4  But  mandamus  was 
refused  to  compel  supervisors  of  a  county  to  proceed  according 
to  law  to  submit  to  the  electors  of  their  county,  at  the  next 
general  election  therein,  a  proposition  for  changing  the  location 
of  the  county  seat;6  also  where  sought  to  order  a  special  elec- 

I      *  State  v.  Gareache,  3  Mo.  App.  526. 

*      *  People  v.  Rice,  (N.  Y.  App,)  29  N.  E.  355. 

•  State  v.  Brown,  88  Ohio  St.  344.  Bat  mandamus  will  not  issue  from  the 
supreme  court  to  compel  the  governor  of  the  state  to  oall  an  election  in  Illinois. 
People  v.  Cullom,  100  111.  472. 

<  State  v.  Holden,  10  Neb.  240. 

*  State  v.  Juneau  Co.,  38  Wis.  554;  see  State  v.  Crab  tree,  (Neb.)  52  N.  W. 
842. 
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tion  alleged  to  have  been  rendered  necessary  by  resignations  of 
the  sheriff  and  assessor.1 

§  1567.  Irregularities  in  calling  Election  not  regarded.  —  The 
court  will  not  in  this  proceeding  go  back  of  an  election  held  at 
the  proper  time  under  a  valid  law  to  investigate  alleged  errors 
and  irregularities  occurring  in  the  notifying,  calling,  and  holding 
the  election  which  do  not  render  the  whole  proceeding  absolutely 
void.  Thus,  errors  committed  by  county  commissioners  in  re- 
jecting names  upon  a  petition  to  re-locate  a  county  seat  cannot 
be  considered  in  an  application  to  compel  said  commissioners  to 
call  an  election  to  submit  the  question  of  re-location.2  And  in 
mandamus  to  compel  the  delivery  of  the  official  records  to  one 
claiming  the  office  of  county  clerk,  the  court  cannot  go  behind 
the  canvass  evidenced  by  the  certificate  of  election  to  inquire  as 
to  the  notice  of  election  or  the  form  of  ballots,  but  will  only  in- 
quire whether  the  office  could  be  lawfully  filled  at  such  election, 
and  whether  the  relator,  by  virtue  of  the  canvass,  has  received 
a  certificate  of  election  thereat,  and  had  qualified  by  taking  the 
prescribed  oath  and  giving  the  required  bond.8 

§  1568.    Filling  Vacancies  in  Election  Board.  —  Where  a  member 

of  the  election  board,  pending  mandate  proceedings  to  compel 
them  to  re-assemble  and  determine  which  of  two  rival  candidates 
is  entitled  to  a  town  office,  removes  from  the  town,  it  is  not 
error  for  the  court  to  direct  the  board  to  meet,  and  the  inspector 
to  select  an  elector  of  the  town  of  the  same  political  faith  as  the 
member  moving  away,  to  act  in  his  place.4 

§  1569.    Administering  Oath  to  Successful  Candidate.  —  Where 

the  act  incorporating  a  village  requires  every  person  elected  to 
office  therein  to  take  and  file  with  the  village  clerk  an  oath  of 
office,  and  an  ordinance  of  the  village  authorizes  the  clerk  to 
administer  such  oath,  he  is  bound  to  do  so  if  applied  to  for  that 
purpose  by  a  candidate  who  is  shown  to  have  received  a  majority 
of  the  votes  by  a  paper  signed  by  a  majority  of  the  inspectors  of 
election,  though  the  clerk  himself  may  be  of  opinion  that  the 

1  People  r.  Supervisors,  14  Cal.  102.  On  an  application  for  mandamus  to 
compel  an  election  in  five  days,  the  court  will  not  thus  summarily  pass  upon 
the  constitutionality  of  the  law.  State  v.  Douglas  County  Commissioners,  IS 
Neb.  506. 

'  State  v.  Nemaha  County  Commissioners,  10  Neb.  32. 

•  State  v.  Dodson,  21  Neb.  218;  31  N.  W.  788. 

«  State,  (Ind.  Sup.)  29  N.  £.  178. 
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election  was  not  legal,  and  in  such  a  case  mandamus  will  lie  to 
compel  him. 1 

§  1570.  Registration  of  Voter.  —  Under  a  statute  providing 
that  if  any  person  shall  offer  to  be  registered,  and  shall  be  re- 
jected by  the  registrar,  he  may  take  an  appeal  to  the  court  of  his 
county  or  corporation,  or  to  the  judge  thereof  in  vacation,  and 
that  on  application  of  such  appellant  the  registrar  shall  trans- 
mit to  the  court  or  judge  a  written  statement  of  the  ground  re- 
lied on  by  appellant,  and  the  reason  of  the  registrar  for  his 
action,  the  answer  of  the  registrar  that  appellant  did  not  offer 
to  qualify  as  to  his  right  to  vote,  and  that  he  is  not  entitled  to 
register,  is  no  defence  to  an  application  for  mandamus  to  compel 
him  to  transmit  such  statement  to  the  county  judge.2 

§  1571.  Tie  Vote  —  Casting  Lot.  —  In  Indiana  an  election  board 
may  be  compelled  by  mandate  to  re-assemble  and  determine  by 
lot  which  of  two  rival  candidates  for  a  township  office,  who  have 
received  an  equal  number  of  votes,  shall  be  entitled  to  the  office ; 
and  it  is  no  defence  to  the  proceeding  for  mandate  that  an  illegal 
vote  was  counted  without  the  board's  knowledge  at  the  time, 
and  without  which  one  of  the  candidates  would  have  received  a 
majority.3 

*  People  t;.  Straight,  128  N.  Y.  545;  28  N.  E.  762. 
f  Coleman  v.  Sands,  (Va.)  13  S.  E.  148. 

*  Ki merer  v.  State,  (lnd.  Sup.)  29  N.  E.  178,  holding  also  that  in  issuing 
the  mandate  to  an  election  board  to  reassemble  and  determine  which  of  two 
rival  candidates  is  entitled  to  an  office,  it  is  proper  for  the  court  to  fix  the  time 
for  the  meeting  of  the  board. 
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CHAPTER  XLVni. 


ADMISSION  AND  BBSTORATION  TO   OFFICB. 


I.  Admission. 


IL   RESTORATION. 


I.  Admission. 


(  1572.  General  Principles  — Title  to  Of- 
fice disputed. 
1573.  When  Mandamus  and  when  Quo 
Warranto  the  Proper  Remedy 
farther  considered. 


§  1574.  Title  of  Relator  must  be  clear. 
1575.  Admission  to  Membership  in  Muni- 
cipal Bodies, 


§  1572.  General  Principles  —  Title  to  Offioe  disputed.  —  Man- 
damus is  the  appropriate  legal  remedy  to  restore  one  to  an  office 
from  which  he  has  been  arbitrarily  and  wrongfully  deprived, 
and  to  obtain  admission  to  an  office,  the  possession,  rights, 
privileges,  and  emoluments  of  which  are  withheld  where  he  has 
been  legally  elected  or  appointed  to  such  office  and  has  quali- 
fied, and  there  is  no  incumbent  claiming  the  office  by  color  of 
title  and  in  good  faith.1  On  the  other  hand,  if  there  be  a  real 
dispute  as  to  whether  the  relator  or  the  person  withholding  the 
office  be  de  jure  entitled  to  hold  it  and  exercise  its  duties  then 
quo  warranto  and  not  mandamus  is  the  proper  remedy,  the 
former  being  the  peculiarly  appropriate  remedy  for  testing  the 
validity  of  a  claim  of  title  to  a  public  office  founded  upon  a  color 
of  right2    In  other  words,  the  cases  in  which  the  writ  of  man- 

1  Howard  v.  Gage,  6  Mass.  462;  Strong,  Petitioner,  20  Pick.  (Mass.)  484, 
495;  Ex  parte  Wiley,  54  Ala.  226. 

*  Ex  parte  Harris,  52  Ala.  87 ;  State  v.  Dunn,  Min.  (Ala.)  46 ;  Underwood 
v.  White,  27  Ark.  382 ;  Meredith  v.  Board  of  Supervisors,  50  Cal.  438;  Duane 
v.  McDonald,  41  Conn.  517;  Harrison  v.  Simonds,  44  Conn.  318;  Bonner  r. 
State  of  Georgia,  7  Geo.  473;  People  v.  Common  Council  of  Detroit,  18  Mich. 
838;  St.  Louis  Co.  Court  t>.  Sparks,  10  Mo.  118;  State  v.  Auditor,  36  Ma  70; 
State  v.  Rodman,  43  Mo.  256 ;  Brown  v.  Turner,  70  N.  C.  93;  Swain  r.  McRae, 
80  N.  C.  Ill;  State  v.  Palmer,  10  Neb.  203;  Denver  v.  Hobart,  10  Nev.  28; 
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dftmiis  lies,  in  admitting  or  restoring  to  offibe,  are  where  the  re- 
turn to  the  writ  will  involve  merely  a  question  of  law,  so  that, 
admitting  the  facta  to  be  true,  a  peremptory  mandamus  ought 
to  be  awarded.1  The  true  principle  underlying  the  jurisdiction 
in.  mandamus  in  these  cases  is  that  the  proceeding  can  confer  no 
title  not  already  existing,  though  it  may  effect  the  consumma- 
tion of  the  relator's  title  if  he  have  any ;  but  it  creates  no  new 
title.2  It  is  issued  to  place  a  person  in  possession  of  office,  but 
confers  no  right.  It  merely  places  him  in  possession  to  enable 
him  to  assert  his  right,  which  in  some  cases  he  could  not  other* 
-wise  do.a  Thus,  while  the  writ  does  not  lie  to  try  a  disputed 
title  to  office,  yet  it  may  very  properly  be  granted  where  sought 
merely  for  the  purpose  of  swearing  in  a  relator  where  he  shows 
a  prima  facie  title  which  is  not  disputed*4  And  mandamus  will 
be  allowed  to  induct  a  city  clerk  into  office,  to  which  he  has  been 
appointed  by  the  common  council,  where  the  office  is  not  filled, 
and  there  is  no  adverse  claimant  in  possession.6  In  all  cases 
where  the  validity  of  an  election  or  appointment  is  the  main 
point  in  dispute,  mandamus  will  not  be  granted  until  the  con- 
troversy has  been  tried  at  law  and  an  adjudication  had  in  favor 
of  relator.  In  other  words,  the  writ  will  not  lie  to  try  the  title, 
but  will  only  issue  after  a  judgment  of  ouster  shall  have  been 
rendered  against  the  incumbent.6  But  where  a  person  has  been 
for  several  years,  and  was  at  the  time  a  commission  to  .another 
was  issued,  the  actual  occupant  of  an  office,  and  still  claims  it 
under  color  of  right,  the  issuing  of  the  commission  is  not  to  be 
taken  prima  facie  to  be  an  actual  expulsion  of  the  prior  occu- 
pant, but  an  interference  with  his  performance  of  its  duties. 

People  v.  Stephens,  2  Abb.  (N.  Y.)  Pr.  n.  s.  348;  People  9.  Corporation  of  New 
York,  3  Johns.  Cas.  79 ;  People  v.  Lane,  55  N.  Y.  217 ;  In  re  Gardner,  68  N.  Y. 
467;  Commonwealth  v.  Commissioners  of  Philad'a,  2  Pars.  (Pa.)  Sel.  Cas.  220; 
People  o.  Faquer,  Breese,  68;  King  v.  Mayor  of  Colchester,  2  T.  R.  250;  Queen 
v.  Derby,  7  Ad.  &  E.  419 ;  King  v.  Winchester,  7  Ad.  &  E.  215. 

1  Howard  v.  Gage-,  6  Mass.  462. 

■  King  v.  Clarke,  2  East,  75. 

•  Brower  v.  O'Brien.  2  Ind.  423. 

4  Kxngv.  Clarke,  2  East,  75;  Queen  v.  Mayor  of  Hereford,  6  Mod.  Rep. 
309;  Ex  parte  Heath,  3  Hill,  42;  King  v.  Bees,  Carth.  393;  Anon.  Freem.  K. 
B.  21;  Churchwardens  Case,  Carth.  118;  King  v.  Knapton,  2  Keb.  445; 
opinion  of  Parker,  C.  J.,  in  Rex  v.  Dean  and  Chapter  of  Dublin,  Stra.  536. 

»  State  v.  McDermott,  4&  N.  J.  h.  251. 

•  Com.  v.  County  Comm'rs,  5  Rawle,  75. 
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And  a  writ  of  mandamus  against  the  last  claimant,  requiring 
him  not  to  interfere,  is  the  proper  mode  of  trying  the  right.1 

§  1573.    When  Mandamus  and  when  Quo  Warranto  the  Proper 

Remedy  farther  considered.  —  It  is  sometimes  difficult  to  deter- 
mine upon  the  facts  whether  the  case  be  a  proper  one  for  a  resort 
to  mandamus,  or  the  action  should  be  quo  warranto  to  try  title. 
Where  plaintiff  had  been  appointed  by  the  supervisors,  and  an- 
other had  been  appointed  by  the  county  auditors,  and  admitted 
to  the  office,  it  was  held  that  a  mandamus  was  not  the  proper 
remedy  to  try  the  right  of  appointment.2  But  although  a  writ 
of  mandate  cannot  be  invoked  to  settle  adverse  claims  to  an 
office,  still,  after  final  judgment  rendered  by  agreement  in  an 
election  contest,  an  alternative  writ  which  avers  that  relator's 
title  has  been  passed  upon  and  established  by  the  circuit  court, 
that  the  incumbent  had  refused  to  recognize  its  validity,  and 
continues  in  adverse  possession,  it  may  properly  be  issued  to  put 
relator  in  possession.8  Nor,  where  it  is  res  adjudicata  that  the 
removal  of  a  police  sergeant  from  office  by  the  city  council  was 
unlawful,  is  the  office  full  de  facto,  by  reason  of  the  appointment 
of  a  subsequent  incumbent ;  and  mandamus  is  the  proper  remedy 
to  restore  the  former  incumbent  thereto.4 

§  1574.  Title  of  Relator  must  be  clear. —  While  it  is  not  required 
of  the  respondent  that  he  shall  show  title  in  himself  dejure  to  the 
office  which  he  holds  de  facto,  a  different  principle  applies  to  the 
relator,  who  must  show  in  himself  a  clear  legal  right  to  the  office 
to  which  he  seeks  admittance  through  the  instrumentality  of  the 
writ  of  mandamus.  Accordingly,  mandamus  will  not  be  granted 
to  compel  the  directors  of  a  village  to  receive  the  relator  as  a 
member  of  the  board  to  which  he  has  been  elected,  where  the 
answer  to  the  writ  shows  that  relator  was  not  a  resident  and 
freeholder  of  the  ward  from  which  he  was  elected,  as  required 
by  the  village  charter ; 6  nor  to  review  the  action  of  the  police 

1  People  v.  Scrogham,  20  Barb.  (N.  Y.)  802.  See  also  Harwood  v.  Mar- 
shall, 10  Md.  451 ;  People  v.  Dikeman,  7  How.  (N.  T.)  Pr.  124. 

*  Frey  v.  Michie,  68  Mich.  323;  36  N.  W.  184;  compare  Delgado  v.  Chare, 
(N.  M.)  25  P.  948. 

*  Mannix  v.  State,  115  Ind.  245;  17  N.  E.  565. 

«  State  v.  Atlantic  City,  (N.  J.)  19  A.  780.  See  also  State  v.  Lynn,  (Neb.) 
48  N.  W.  881. 

*  People  v.  Sheffield,  47  Hun,  481.  See  also  Grondin  p.  Logan,  (Mich.)  50 
N.  W.  130. 
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commissioners  of  a  city  in  refusing  to  rescind  their  acceptance 
of  the  resignation  of  a  police  officer,  and  to  reinstate  him  on  the 
police  force.1 

§  1575.  Admission  to  Membership  in  Municipal  Bodies.  —  Man- 
damus may  be  directed  to  municipal  as  well  as  other  corpora- 
tions established  by  law,  to  compel  them  to  receive  and  restore 
to  their  functions  such  of  their  members  and  other  municipal 
officers  as  they  shall  have  refused  to  receive,  and  whom  they 
shall  have  removed  without  sufficient  cause.2  Thus,  where 
plaintiff  was  elected  street  commissioner  of  a  city  under  a  statute 
amendatory  of  a  former  act,  and  there  was  no  dispute  about  his 
election,  and  no  other  person  claimed  the  office  to  which  he  was 
elected,  but  the  mayor  and  street  commissioners,  appointed 
under  the  act  amended  for  certain  districts  in  the  city,  pre- 
vented plaintiff  from  discharging  the  duties  of  his  office,  it  was 
held  that  his  remedy  was  by  mandamus.8 


II.  Restoration. 


1 1576.  Distinctions  and  General  Princi- 
ples. 
1577.  Discretion   not   controlled — Re- 
moral  "  for  Due  Cause." 


§  1578.  Removal  from  Official  Board. 

1579.  Restoration    of   Teacher,   Union 

Veteran,  etc 

1580.  Restoration  to  Corporate  Office. 


§  1576.  Distinctions  and  General  Principles.  —  Mandamus  is  the 
proper  remedy  to  restore  one  to  the  full  enjoyment  of  an  office  or 
position  of  trust  and  emolument  of  a  public  nature  from  which 
he  has  been  wrongfully  removed,  or  which  is  wrongfully  with- 
held.4   There  is  an  important  distinction  to  be  taken  between 


1  People  v.  McLean,  (Snp.)  16  N.  T.  S.  401. 

*  State  v.  Shakspeare,  (La.)  8  So.  893. 

»  Eaton  v.  Burke,  (N.  H  )  22  A.  452.  Not  granted  to  compel  appointment. 
Attorney-General  v.  New  Bedford,  128  Mass.  312. 

4  Ex  parte  Diggs,  52  Ala.  381;  Ex  parte  Lusk,  (Ala.)  2  So.  140;  Ex  parte 
Wiley,  54  Ala.  226;  Singleton  v.  Commissioners,  2  Bay,  (S.  C.)  105;  Lindsey  v. 
Luckett,  20  Tex.  516 ;  Mi  Hi  ken  v.  City  Council,  54  Tex.  888 ;  Den  v.  Judges, 
3  Hen.  &  M.  (Va.)  1;  State  v.  Common  Council,  9  Wis.  254;  Geter  v.  Com- 
missioners, 1  Bay,  354;  Singleton  v.  Same,  2  Bay,  105.  Lies  to  review  the 
action  of  pilot  commissioners  in  suspending  a  pilot.  State  v.  Beaufort  Pilot- 
age Comm're,  23  S.  C.  175.  That  by  the  same  action  all  the  records,  instru- 
ments, and  insignia  of  office  of  which  relator  has  been  deprived  by  an  illegal 
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cases  where  mandamus  is  sought  to  induct  a  claimant  into  an 
office  already  filled,  and  those  where  one  actually  in  office  has 
been  removed  or  deprived  of  his  rights  and  privileges  therein. 
In  the  former  cases,  as  has  been  shown,  the  incumbency  of  an- 
other under  such  color  of  right  as  constitutes  him  an  officer  de 
facto  rather  than  a  mere  intruder  will  be  a  complete  answer  to 
the  petition ;  but  where  one  has  been  wrongfully  deprived  of  an 
office  by  the  illegal  appointment  of  another,  mandamus  will  issue 
to  effect  his  restoration,  even  though  such  appointee  be  in  pos- 
session de  facto.1  It  is  essential,  however,  to  entitle  a  relator 
who  has  been  removed  to  mandamus  for  his  restoration  that  he 
be  clearly  entitled  de  jure  to  the  office  from  which  he  has  been 
removed.  It  is  not  sufficient  that  he  show  himself  to  be  an 
officer  de  facto9  but  he  must  also  show  a  clear  legal  right,  and 
•his  failure  to  do  so  will  warrant  a  refusal  of  the  peremptory 
writ.2 

§  1577.    Discretion  not  controUed  —  Removal  u  for  Due  Causa." 

The  general  rule  of  non-interference  by  mandamus  to  control 
discretion  or  the  exercise  6f  judicial  powers  applies  in  the  cases 
under  consideration ;  and  if  the  power  of  removal  rests  in  the 
discretion  of  any  6ther  officer  or  body  of  officers,  the  exercise  of 
such  discretion  will  not  be  controlled,  since  the  officers  charged 
with  the  duty  of  determining  the  sufficiency  of  the  causes  of  re* 
moval  and  the  fitness  of  the  party  removed  to  continue  in  office 
are  presumed  best  qualified  to  pass  upon  these  questions.  A 
distinction  is  taken,  however,  between  an  unqualified  power  of 
removal  and  a  power  to  remove  "for  due  cause! "  The  nse  of 
the  latter  words  in  a  statute  or  instrument  conferring  Hie  power 
of  removal  is  regarded  as  a  limitation  upon  the  power,  and  the 
decision  of  what  is  "due  cause"  is  considered  a  question  of  law 
resting  not  absolutely  with  the  officers  empowered  to  remove,  but 
ultimately  with  the  courts.  And  it  is  not  an  invasion  of  the 
domain  of  discretion  for  the  courts  to  inquire  into  and  deter- 
mine what  matters  the  law  allows  inferior  courts  and  tribunals 
to  determine,  or  as  to  the  extent  of  their  jurisdiction.8    And  a 

suspension,  may  be  restored  to  him.  See  Metsker  v.  Neally,  21  P.  206;  41 
Kan.  122. 

1  Drew  v.  Judges,  3  H.  &  M.  1. 

*  Justices,  etc.  v.  Clark.  1  Mon.  82. 

*  State  r.  Common  Council  of  Watertown,  9  Wis.  254.    That  mandamus 


CHAP.  -XLVIII.]      ADMISSION  A2JD  JUS&TORATION  TO  OFFICE.  1295 

mandamus  to  restore  a  public  officer  should  be  granted,  when 
the  facts  which  justify  his  exclusion  are  not  clearly  made  out, 
for  instance,  to  a  county  commissioners'  court,  to  compel  them 
to  restore  a  clerk,  the  cause  of  whose  removal  is  not  stated  in 
their  records.1 

§  1578.  Removal  from  Offloial  Board.  —  Mandamus  may  issue 
to  compel  a  county  board  of  supervisors  to  recognize  as  a  mem- 
ber of  their  body  a  city  official  made  such  by  the  city  charter.2 
And  the  writ  also  lies  to  permit  the  petitioner  to  act  as  a  mem- 
ber of  the  school  committee  of  a  town,  when  he  has  been  ex- 
cluded by  the  respondents,  one  of  whom  is  wrongfully  permitted 
to  act  in  his  stead.8 

§  1579.  Restoration  of  Teacher,  Union  Veteran,  eto.  —  Under  a 
statute  providing  that  the  writ  of  mandamus  may  issue  u  to  com- 
pel the  admission  of  a  party  to  the  use  and  enjoyment  of  a  right 
or  office,  to  which  he  was  entitled,  and  from  which  he  is  fully 
precluded,"  such  writ  will  lie  against  a  board  of  education,  to 
restore  a  teacher  who  has  been  "  elected  "  to  a  position  from 
which  she  has  been  removed  without  cause,  her  right  to  retain 
the  position  being  given  by  express  provision  of  law.4  On  like 
principle,  where  it  appears  by  the  affidavit  of  the  chairman  of  a 
municipal  board  that  a  Union  veteran  was  unjustly  discharged 
from  the  city  service  for  failure  to  properly  attend  to  his  duties, 
an  alternative  mandamus  will  be  granted  to  compel  his  re- 
instatement.6 

§  1580.  Restoration  to  Corporate  Office.  —  Mandamus  is  usually 
the  proper  remedy  for  one  who  claims  to  have  been  elected 
director  of  an  incorporated  company,  and  to  have  been  unlaw- 

will  not  lie  to  compel  them  to  seat  a  person  returned  as  alderman-elect  by  the 
inspectors  of  election,  see  Haloran  v.  Carter,  13  N.  T.  S.  214;  see  also  Hil- 
dreth  v.  Heath,  1  111.  App.  82. 

1  Street  v.  Gallatin  County  Commissioners,  1  HI.  (Breese)  25.  See  also 
People  v.  Board  of  Police,  etc.,  35  Barb.  (N".  Y.)  535.  See  People  v.  Board  of 
Police,  9  Abb.  (N-  Y.)  Pr.  257. 

*  Smith  v.  Eaton  County  Supervisors,  56  Mich.  217. 

*  Conlin  v.  Aldrich,  98  Mass.  557. 

4  Kennedy  t>.  Board  of  Education,  (Cal.)  22  P.  1042;  82  Cal.  483.  The 
writ  was  refused  to  restore  a  professor  to  his  office  in  the  college  of  William 
and  Mary,  in  Virginia.  Bracker  v.  William  and  Mary  College,  3  Call,  (Va.) 
573. 

*  People  *.  Board  of  Education  of  the  City  of  Brooklyn,  (Sup.)  16  N.  Y.  S. 
676.    See  also  In  re  Loftus,  (Sup.)  16  N.  Y.  S.  327. 
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fully  held  out  of  the  office.1  In  such  case  the  peremptory  writ 
must  designate  the  term  during  which  he  is  to  be  admitted  as  a 
director,  and  it  is  not  sufficient  to  require  the  company  to  receive 
him  "for  the  year  for  which  directors  were  elected  at  the  last 
general  meeting  of  stockholders."2 

1  Cross  v.  West  Virginia  Cent.  &  P.  Ry.  Co. ,  35  W.  Va.  174 ;  12  S.  E.  1071 ; 
Curtis  v.  McCullough,  3  Nev.  202.  In  the  first  case,  the  court  by  Holt,  J., 
speaks  of  some  peculiarities  governing  the  uses  of  mandamus  and  quo  warranto 
in  West  Virginia. 

*Id. 
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MISCELLANEOUS  OFFICIAL  DUTIES  COERCED. 


J  1581.  Complete  Classification  irapo«wble. 

1582.  Recording  Instruments. 

1 583.  Entries,  Amendments,  and  Correc- 

tions. 

1584.  Allowing  Inspection  and  furnish- 

ing Copies. 

1585.  Execution  of  Process  and  Perform- 

ance of  Official  Orders. 


§  1586.  Signing    and    assigning   Instru- 
ments. 

1587.  Making  Official  Return. 

1588.  Establishing  Toll  Rates. 

1589.  Designating  Newspaper  for  Public 

Printing. 

1 590.  Duties  of  Persons  occupying  quasi- 

official  Relations. 


§  1581.    Complete  Classification  impossible.  —  The  employments 

of  mandamus  fall  naturally  into  several  classes,  according  to 
the  nature  of  the  duties  owing,  or  to  the  position  or  relation  of 
the  parties  from  whom  duties  are  due.  But  in  the  almost  in- 
finite variety  of  official  relation  and  duty,  there  arise  many  in- 
stances where  the  remedy  may  be  successfully  invoked  which 
were  not  susceptible  of  classification. 

§  1582.  Recording  Instruments.  —  Mandamus  is  the  proper 
remedy  to  compel  a  clerk  of  a  county  court  to  record  an  instru- 
ment which,  by  statute,  it  is  his  duty  to  record;1  also  to  re- 
quire a  register  of  deeds  to  record  a  deed  of  bargain  and  sale 

1  Wulftange  v.  McCollom,  83  Ky .  361.  To  same  effect  Ex  parte  Goodell,  14 
Johns.  (N.  T.)  325.  In  Wulftange  v.  McCollom,  supra,  the  court  by  Judge 
Lewis  said :  "  Taking  the  statements  of  the  petition  as  true,  it  is  clear  that  ap- 
pellee in  refusing  to  record  the  deed  omitted  to  perform  a  ministerial  act  en- 
joined by  chapter  24,  General  Statutes,  and  therefore  appellant  was  entitled 
to  the  writ  of  mandamus  applied  for  by  him,  and  the  lower  court  erred  in 
sustaining  the  demurrer  to  his  petition."  After  discussing  certain  questions 
raised  by  the  respondent  as  to  the  validity  and  proper  construction  of  certain 
acts  he  remarks:  "  It  never  has  been  the  policy  of  this  state,  nor  should  it  be 
of  any  government,  to  impose  restraints  npon  alienation  of  real  estate  by  deed 
made  in  good  faith.  On  the  contrary,  one  of  the  principal  objects  of  the 
creation  of  the  office  of  county  clerk  by  the  Constitution  was  to  facilitate  such 
transfers,  and  to  perpetuate  evidence  of  title  to  real  property ;  and  by  general 
laws  existing  from  the  beginning  and  modified  from  time  to  time,  only  to 
more  effectually  carry  out  the  object,  such  clerk,  in  every  county,  is  required, 
under  penalties,  to  record  all  deeds  conveying  real  estate  presented  to  him  for 
the  purpose  as  the  deed  in  question  was  presented  by  appellant." 

vol.  ii. — 88 
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given  by  a  collector  to  the  purchaser  of  lands  sold  for  taxes.1 
And  mandamus  will  issue  to  compel  a  town  clerk  to  record  the 
proceedings  of  a  town  meeting,  as  publicly  declared  by  the 
moderator ;  also  to  correct  his  record  to  conform  to  such  declara- 
tion.2 It  lies  to  compel  the  clerk  of  the  court  of  quarter  sessions 
to  receive  and  record  the  resolutions  of  a  school  board  accepting 
the  provisions  of  an  act  making  changes  in  the  school  districts 
of  certain  cities.8  But  mandamus  does  not  lie  to  compel  a  regis- 
ter of  deeds  to  record  a  deed  delivered  to  him  in  escrow,  and 
withheld  by  the  grantor's  order.4 

§  1583.    Entries,  Amendments,  and  Corrections,  —  A  register  of 

deeds  who  refuses  to  enter  a  satisfaction  of  a  mortgage  may  be 
compelled  to  do  so  by  mandamus.6  But  it  should  not  issue  to 
compel  a  register  of  deeds  to  enter  a  discharge  of  a  mortgage  in 
the  record  where  the  certificate  offered  to  him  as  evidence  upon 
which  the  right  to  a  discharge  is  founded  is  insufficient6  On 
like  principle  as  that  upon  which  the  writ  is  granted  to  compel 
entry  of  satisfaction  of  mortgages,  it  lies  to  compel  the  authori- 
ties of  a  hospital  to  correct  a  certificate  of  death  filed  with  the 
board  of  health;  such  conection  being  necessary  to  enable  the 
widow  of  the  deceased  to  obtain  a  legacy  payable  in  a  foreign 
country ; 7  also  to  the  commissioner  of  jurors  to  compel  him  to 
strike  from  the  list  of  jurors  the  name  of  a  person  not  liable  to 
jury  duty.8 

The  power  of  a  town  clerk  to  amend  his  records  is  confined  to 
the  individual  whose  duty  it  was  originally  to  make  them,  and 
is  allowed  to  him  only  while  he  is  in  office;  and  against  the 
abuse  of  this  power  the  law  has  provided  safeguards,  not  only 
in  the  selection  of  the  officer  and  the  sanctions  it  imposes 

1  Strong's  Case,  Kirby,  (Conn.)  345 ;  State  v.  Consolidated  Ass'n  of  Planters, 
(La.)  9  So.  564 ;  Id.  565.  Mandamus  lies  to  compel  an  entry-taker  of  a  county 
to  receive  land  entries  tendered  but  wrongfully  refused :  Rainey  v.  Aydelette, 
4  Heisk.  (Tenn.)  122;  also  to  compel  performance  by  a  county  auditor  of  his 
official  duty  to  accept  and  approve  the  bond  of  a  township  trustee,  duly  elected. 
Cope  v.  State,  (Ind.)  25  N.  E.  866. 

a  Hill  v.  Goodwin,  56  N.  H.  441. 

•  Commonwealth  v.  James,  135  Pa.  St.  480;  19  A.  950. 

*  People  i>.  Curtis,  41  Mich.  723. 

*  People  p.  Minor,  37  Barb.  (N.  Y )  466;  23  How.  Pr.  223. 

•  People  t7.  Minor,  32  Barb.  (N.  Y.)  612. 

*  People  v.  German  Hospital,  8  Abb.  (N.  Y.)  N.  Caa.  332. 

•  People  v.  Taylor,  45  Barb.  (N.  Y.)  129.     As  to  when  an  officer  may  be 
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upon  him,  but  in  the  provisional  remedy  it  affords  by  writ  of 
mandamus.1 

§  1584.  Allowing  Inspection  and  furnishing  Copies.  —  Man* 
damns  will  issue  to  compel  a  recorder  of  voters  to  grant  an 
inspection  of  registration  lists,  poll  books  and  lists,  in  his 
custody  to%  one  whose  object  is  to  vindicate  a  public  or  private 
right.2  And  it  is  the  proper  remedy  to  compel  a  register  to 
allow  county  commissioners  access  to  the  records  of  deeds,  and 
use  of  a  portion  of  the  registry  office,  for  the  purpose  of  making  a 
ledger  index  authorized  by  statute.8  It  lies  to  compel  a  clerk  of 
a  court  to  furnish  copies  of  the  records  of  the  court ; 4  to  compel 
the  owners  of  steamboats  and  other  watercraft  to  furnish  certi- 
fied lists  of  the  tons  of  freight  and  number  of  passengers  passed 
through  the  locks,  in  obedience  to  a  state  law  requiring  them  to 
do  so ; 5  and  to  compel  a  land  commissioner  to  perform  the  duty 
of  making  and  certifying  a  transcript  of  proceedings  before  him, 
required  for  the  purposes  of  an  appeal  from  his  decision.6 

§  1585.  Ibceontion  of  Process  and  Performance  of  Official  Orders. 
The  superior  court  may  issue  a  writ  of  mandate  to  a  sheriff 
requiring  him  to  execute  a  writ  of  restitution  issued  by  a  justice 
of  the  peace,  upon  his  refusal  to  do  so.7  But  mandamus  has 
been  held  not  to  be  the  appropriate  remedy  to  compel  a  sheriff  to 
remove  from  real  premises,  under  a  writ  of  restitution,  an  occu- 
pant who  has  not  been  made  a  party  to  the  action,  unless  the 
affidavits  distinctly  show  that  such  possession  has  been  acquired 
under  the  parties,  or  after  Us  pendens  filed.8 

compelled  by  mandamus  to  restore  an  indorsement  of  service  on  a  writ  of  at- 
tachment, which  had  been  erased  by  him,. see  Ward  v.  Curtiss,  18  Conn.  290. 

1  Boston  Turnpike  Co.  v.  Pomfret,  20  Conn.  590. 

9  State  v.  Hoblitzelle,  85  Mo.  620.  Lies  to  compel  a  county  treasurer  to 
permit  the  inspection  of  liquor  bonds  filed  in  his  office.  Brown  v.  Knapp,  54 
Mich.  132;  s.  c.  52  Am.  Rep.  800. 

*  Hawes  v.  White,  66  Me.  305. 
4  State  v.  Meagher,  57  Vt.  398. 

*  Canal,  etc.  Commissioners  v.  Willamette  Transp.,  etc.  Co.,  6  Oreg.  219. 

*  State  v.  Ryan,  2  Mo.  App.  303. 

T  North  Pacific  C.  R.  Co.  v.  Gardner,  (Cal.)  21  P.  735 :  79  Cal.  213. 

8  Fogarty  p.  Sparks,  22  Cal.  142.  Nor  will  the  supreme  court  by  mandamus 
compel  a  sheriff  to  make  a  foreclosure  sale  without  other  notice  than  one  that 
has  been  published  by  the  mortgagee,  or  to  publish  the  notice  in  a  newspaper 
selected  by  the  mortgagee,  which  is  of  wider  circulation,  and  charges  less  for 
such  advertisement,  than  the  newspaper  in  which  the  sheriff  proposes  to  pub- 
lish the  notice,  since  the  sheriff  acts  under  the  orders  of  the  district  court,  and 
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Where  a  sheriff  holds  an  execution  against  the  husband,  but 
has  made  no  levy,  a  writ  of  mandate  is  the  proper  remedy  for 
the  wife  to  compel  the  husband's  property  to  be  appraised  that 
she  may  claim  the  amount  lawfully  exempt l  Mandamus  lies  to 
the  sheriff  to  imprison  a  person  convicted  under  the  bastardy  act 
when  necessary  to  compel  him  to  contribute  to  the  child's  sup- 
port; and  the  mother  is  a  proper  relator  in  applying  for  the 
writ.2 

Where  a  teacher,  without  the  action  of  the  district,  was  dis- 
charged by  the  committee,  and  the  district  at  a  special  meeting, 
warned  for  that  purpose,  directed  the  committee  to  reinstate  her, 
and  the  committee  refused  to  comply  with  the  direction  or  re- 
sign, it  was  held  that  a  mandamus  would  lie  to  compel  obedi- 
ence.8 On  like  principle,  mandamus  will  be  granted  against  an 
overseer  of  a  highway  to  compel  him  to  open,  clear  out,  and 
make  a  certain  road  within  the  limits  and  division  assigned  him 
by  the  township  committee.4 

§  1586.  Signing  and  assigning  Instruments.  —  The  duty  of  the 
mayor  to  sign  a  license  to  sell  liquor,  granted  by  the  board  of 
aldermen,  is  merely  ministerial,  and  may  be  enforced  by  man- 
damus in  a  proper  case.5  But  mandamus  will  not  be  granted  to 
compel  the  mayor  of  a  city  to  sign  a  license,  granted  by  the  city 
council,  where  the  petition  for  the  license  is  not  signed  by  a 
majority  of  the  resident  adults  of  the  city  as  required  by  statute.6 

is  answerable  to  it  for  abuse  of  its  powers,  and  application  for  relief  should  be 
made  to  that  court,  whose  action  may  be  reviewed.  State  v.  Holliday,  (Neb.) 
53  N.  W.  142. 

1  Pudney  v.  Burkhart,  62  Ind.  179.  See  also  People  v.  McClay,  2  Neb.  7; 
State  t>.  Wilson,  (Neb.)  48  N.  W.  147.  Mandamus  to  compel  a  city  marshal 
to  re-deliver  personal  property  taken  upon  &Ji.  fa.  for  a  tax  refused.  Mitchell 
v.  Hay,  37  Ga.  581.  Writ  refused  to  compel  sheriff  to  convey  land.  Williams 
v.  Smith,  6  Cal.  01. 

*  Waite  v.  Washington,  44  Mich.  388. 

*  Oilman  v.  Bassett,  33  Conn.  298. 

4  State  v.  Halliday,  3  Pick.  (Mass.)  205. 

6  Braconier  v.  Packard,  136  Mass.  50.  But  in  State  v.  Hudson,  13  Mo. 
App.  61,  it  was  held  that  the  right  to  keep  a  dramshop  is  a  municipal  privilege 
and  not  a  legal  right,  and  the  issue  of  a  license  is  in  the  discretion  of  the  city 
collector  of  St.  Louis,  which  cannot  be  controlled  by  mandamus.  See  also 
People  v,  Grant,  (N.  Y.)  27  N.  £.  964.  It  was  held,  however,  in  the  last  case 
that  the  mayor  of  New  York  had  discretionary  power  to  refuse  the  license  in 
question. 

6  Welsford  v.  Weidlein,  23  Ran.  601.  To  same  effect  Deehan  v.  Johnson, 
141  Mass.  23;  Chalk  v.  White,  (Wash.)  29  P.  979. 
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Mandamus  will  lie  to  compel  a  county  treasurer  to  assign 
to  an  individual  a  certificate  of  sale  of  lands  to  the  county  for 
taxes,  although  the  treasurer  has  delivered  the  certificate  to  the 
county  clerk  on  the  execution  of  a  (void)  deed  to  the  county, 
in  compliance  with  an  order  of  the  county  board.1 

§  1587.  Making  Official  Return.  —  Mandamus  may  be  issued  to 
compel  canal  appraisers  to  make  a  return  to  an  appeal  taken 
from  their  decision  to  the  canal  board,  notwithstanding  the  ob- 
jections that  the  appeal  was  not  taken  in  time,,  and  that  the  ap- 
pellant had  settled  and  discharged  his  claim.  These  questions 
are  for  the  canal  board.2 

§  1588.  Establishing  Toll  Rates.  —  Mandamus  will  lie  to  com- 
pel the  mayor  and  aldermen  of  a  city  to  establish  new  and  in- 
creased rates  of  toll  on  the  reduction  of  the  yearly  dividends  of 
a  ferry  company  within  the  limitations  fixed  by  statute.8 

§  1589.  Designating  Newspaper  for  Public  Printing.  —  Man- 
damus will  lie  to  compel  officers  to  meet  and  unite  in  selecting 
for  advertising  "four  papers  having  the  largest  daily  circula- 
tion" under  a  statute  so  requiring;  but  it  must  not  command 
them  to  unite  in  designating  four  certain  papers,  naming  them, 
since  it  is  to  be  determined  by  evidence  what  papers  meet  the 
requisition.4 

§  1590.  Duties  of  Persons  ocoupying  Qnasi-offloial  Relation. — 
Formerly  mandamus  was  frequently  granted  to  guardians,  ad- 
ministrators, and  others  holding  statutory  trust  relations.  But 
this  branch  of  the  jurisdiction  has  generally  disappeared  on  ac- 
count of  the  ample  remedies  in  the  proper  courts  of  probate  by 
motion  and  by  action  on  bonds,  which  they  are  required  by 
statutes  to  give  for  the  faithful  performance  of  their  duties.* 
Mandamus  lies,  however,  to  compel  a  trustee  over  an  inebriate's 
estate,  appointed  under  a  statute,  to  pay  a  creditor  for  a  debt 
contracted  for  the  proper  education  of  the  inebriate's  children,  if 

1  State  t>.  Magill,  4  Kan.  415. 

3  People  v.  Canal  Appraisers,  20  N.  T.  Supreme  Ct.  64. 

8  East  Boston  Ferry  Company  v.  Boston,  101  Mass.  488. 

*  People  v.  Brennan,  39  Barb.  (N.  Y.)  651. 

*  See  Smith  v.  Barton,  48  Mich.  643,  holding  that  mandamus  does  not  lie 
to  compel  a  guardian  to  pay  a  claim  against  his  ward  which  the  probate  court 
has  adjudged  valid;  the  proceeding  must  be  by  action.  But  mandamus  lies  to 
compel  the  commissioners  on  an  estate  to  return  evidence  into  the  probate 
court  where  the  law  requires  it.    Buchoz  v.  Pray,  37  Mich.  512. 
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such  payment  has  been  refused  after  the  court's  direction  there- 
for.1 But  upon  the  death  of  such  inebriate  pending  the  proceed- 
ing, the  rule  for  the  writ  will  be  discharged,  and  the  creditor 
remitted  to  his  legal  remedy  against  the  administrator  of  the 
estate. 2 

1  Ex  parte  Dowe,  54  Ala.  258. 
•Id. 
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CHAPTER  L. 

TO   PRIVATE   CORPORATIONS. 

L  With  reference  to  Duties  dub  the  Public  and  to  Third  Pabtebs. 
IX  With  reference  to  Membership  Interests. 


1.    With  Reference  to  Duties  due  the  Public  and  Third 

Parties. 


§1591.  General  Rule. 

1592.  Furnishing  Commodities  for  Pub- 

lic Use. 

1593.  Duties  as  Common  Carriers. 

1594.  Operating  and  maintaining  Road. 

1595.  Construction  of  Road  — Law  un- 

settled. 

1596.  Erection    and    Maintenance    of 

Depots. 

1597.  Construction  of  Bridges  and  Ap- 

proaches to  Crossing. 


§  1598.  Crossing  at  Highways  and  Streets. 

1599.  Constructing      Fences,       Cattle 

Guards,  etc. 

1600.  Stopping  at  Stations — Delivering 

Freight. 

1601.  Paying  Taxes. 

1602.  Payment  for  Lands  appropriated. 

1603.  Producing  and  allowing  Inspec- 

tion of  Books  and  Records. 

1604.  Inspection  by  Creditors. 

1605.  Affixing  Corporate  Seal 


§  1591.  General  Rule.  —  It  often  happens  that  an  ordinary 
action  for  damages  for  breach  of  contract  or  neglect  of  duty  by 
a  private  corporation  would  furnish  no  adequate  remedy.  In 
such  cases  the  remedy  by  mandamus  is  usually  proper  and  effec- 
tive. And  when  the  charter  of  a  corporation,  or  the  general 
statute  in  force  and  applicable  to  the  subject,  imposes  a  specific 
duty  either  in  terms  or  by  fair  and  reasonable  construction  or 
implication,  and  there  is  no  other  specific  or  adequate  remedy, 
the  writ  of  mandamus  will  be  awarded,  and  it  will  be  used  for 
the  benefit  as  well  of  private  persons  as  for  the  public.1 

§  1592.    Furnishing    Commodities    for    Fublio    Use.  —  Gas    and 

other  companies  which,  by  their  charters  or  contracts  with  muni- 
cipalities, enjoy  practical  monopolies,  may  be  compelled  by  man- 
damus to  furnish  the  commodity,  in  reasonable  quantity,  on  the 
same  terms  as  those  on  which  it  is  supplied  to  others,  to  one  in- 


1  Mobile  &  Ohio  R.  R.  Co.  v.  Wisdom,  5  Heisk.  (Tenn.)  125. 
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habitant  who  is  willing  to  comply  with  such  terms.1  The  same 
rule  applies  to  irrigation  and  other  water  companies ;  and  these 
will  be  compelled  by  mandamus  to  discharge  the  duty  of  supply- 
ing water  to  those  entitled  to  it  for  irrigating  and  other  pur- 
poses.2 Thus,  it  was  held  the  proper  method  of  compelling  a 
company  incorporated  for  the  purpose  of  supplying  a  city  and 
its  inhabitants  with  water,  and  by  ordinance  granted  the  privi- 
lege of  laying  its  pipes  through  the  streets,  to  furnish  water  to 
a  person  living  on  a  street  along  which  it  had  a  pipe.8  But 
mandamus  is  not  an  appropriate  remedy  to  compel  a  ditch  com- 
pany to  perpetually  furnish  a  person  with  water  for  the  purpose 
of  irrigation.4 

§  1593.  Duties  aa  Common  Carriers.  —  Persistent  disregard,  by 
a  company  engaged  in  transportation,  of  its  duties  as  a  common 
carrier,  presents  a  case  for  interference  by  mandamus  to  compel 
performance,  where  such  duty  is  sufficiently  specific ;  for  instance, 
where  a  railroad  company  denies  to  an  individual  a  privilege  to 
which,  as  a  member  of  the  public,  he  is  entitled.  And  having 
established  commutation  rates  for  a  certain  locality,  and  com- 
mutation tickets  are  being  sold  there  to  the  public,  it  must  sell 
such  a  ticket  to  every  individual  who  applies  therefor  under  the 
same  circumstances  and  conditions  as  such  tickets  are  sold  to 
the  public.6  Nor  will  the  fact  that  an  individual  has  on  some 
previous  occasion  refused  to  pay  his  fare  on  one  of  the  company's 
trains,  justify  it  in  thereafter  refusing  him  privileges  which  it 
offers  to  the  public.6  And  the  writ  lies  to  enforce  compliance 
with  an  order  of  a  board  of  commissioners  for  a  reduction  of 

i  People  v.  Manhattan,  etc.  Co.,  45  Barb.  (K.  T.)  136;  1  Abb.  Pr.  (x.  s.) 
404.  The  writ  lies  to  compel  a  telephone  company  to  furnish  a  telephone. 
Centr.,  etc.  Tel.  Co.  v.  State,  118  Ind.  194. 

9  Price  v.  Riverside  L.  &  I.  Co.,  56  Cal.  431;  Combs  v.  Agricultural  Bitch 
Co.,  (Colo.  Sup.)  28  P.  966;  People  v.  G.  I.  W.  Co.,  56  Hun,  76. 

*  Haugen  v.  Albina  Light  &  Water  Co..  (Or.)  28  P.  244.  In  this  case  the 
principles  governing  mandamus  in  this  class  of  cases  were  very  thoroughly  dis- 
cussed, and  many  authorities  reviewed  by  Justice  Lord. 

*  Townsend  v.  Fulton  Irrigating  Ditch  Co.,  (Colo.  Sup.)  29  P.  453. 

*  State  v.  Delaware  L.  &  W.  R.  Co.,  (N.  J.)  2  A.  803. 

6  Id.  Where  a  mandamus  can  be  employed  to  compel  a  railroad  company 
to  perform  its  duties  as  a  common  carrier,  —  see  People  t>.  Chicago,  etc.  R.  R. 
Co.,  55  111.  95.  Compare  People  v.  New  York,  Lake  Erie,  etc.  Ry.  Co.,  63 
How.  (N.  Y.)  Pr.  291,  holding  that  a  railroad  corporation's  refusal  to  receive 
and  transport  freight  tendered  to  it  by  a  citizen  is  not  such  a  public  wrong  as 
will  authorize  issuance  of  a  mandamus. 
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rates  of  transportation.1  But  the  provision  of  the  Interstate 
Commerce  Act  authorizing  the  court,  in  its  discretion,  to  grant 
mandamus,  when  any  question  of  fact  as  to  the  proper  compen- 
sation of  the  carrier  is  raised,  "notwithstanding  such  question  of 
fact  is  undetermined, "  pending  tHe  determination  of  such  ques- 
tion,  does  not  authorize  the  court  to  grant  relief  where  a  case  of 
unjust  discrimination  is  not  made  out.8 

§  1604.'  Operating  and  maintaining  Road. —  Whatever  the  proper 
rule  as  to  compelling  railroad,  canal,  and  other  companies  en- 
gaging in  works  of  public  improvement  to  complete  their  under- 
takings, it  is  well  settled  upon  authority  that,  after  their  works 
are  completed,  mandamus  will  lie  to  have  the  objects  for  which 
they  were  created  fully  and  fairly  carried  out.  The  owners  of  all 
public  highways,  whether  of  railroads,  turnpikes,  or  canals,  are 
bound  to  keep  them  fit  for  use.  In  the  case  of  railroads,  the 
owners  or  managers  are  bound  to  keep  them  furnished  with 
suitable  cars,  engines,  and  attendants,  without  which  they  can- 
not be  used  at  all ;  and  the  public  interest  in  these  facilities  is 
such  that,  in  case  of  failure  or  refusal  so  to  keep  and  maintain 
them,  a  mandamus  will  issue  to  compel  a  restoration  to  a  suita- 
ble condition  for  the  accommodation  of  the  public  travel,  on  a 
proper  application  being  made  therefor  by  the  proper  authority.8 
And  a  peremptory  mandamus  was  granted  to  compel  a  railroad 
company  to  operate  its  road  over  a  bridge  in  the  same  general 
manner  that  it  operated  the  other  portions  of  the  road.4    But  a 

1  State  v.  Fremont,  etc.  R.  Co.,  22  Neb.  313;  35  N.  W.  118. 

*  United  State*  v.  Delaware,  L.  &  W.  R.  Co.,  40  F.  101. 

*  Spelling  on'Friv.  Corp.  §  896;  State  v.  Hartford  &  N.  H.  R.  Co.,  29  Conn. 
538.  The  petition  should  show  for  what  purpose  the  company  was  chartered. 
People  ».  Colo.  Centr.  R.  Co.,  42  F.  638.  Where  mandamus  is  asked  to  compel 
a  railroad  company  to  ran  its  trains  more  frequently  over  a  certain  part  of  the 
road,  and  to  repair  and  put  in  safe  condition  such  part  of  the  road,  and  the 
company  answers  that  such  part  of  the  road  has  never  paid  expenses,  and  that 
it  is  financially  unable  to  make  the  repairs  demanded,  or  run  additional  trains, 
the  writ  will  be  refused.  Ohio  &  M.  Ry.  Co.t>.  People,  120  111.  200;  lVfr.'fi. 
317.  The  fact  that  a  railroad  company,  in  pursuance  of  authority,  is  changing 
as  rapidly  as  possible  its  worn-out  narrow-gauge  road  to  a  broad-gauge,  is  suf- 
ficient to  preclude  the  issue  of  a  writ  of  mandamus  to  compel  a  restoration  to 
the  narrow  gauge     State  v.  Missouri  Pacific  Ry.  Co.,  80  Mo.  117. 

*  United  States  v.  Union  Pacific  R.  R.  Co.,  4  Dill.  479.  The  principle  has 
been  extended  so  as  to  compel  the  replacing  of  a  track  after  it  has  been  re- 
moved by  the  company.  King  v.  Severn  &  Wye  Ry.  Co.,  2  Barn.  &  Aid. 
644. 
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writ  of  mandamus  to  compel  a  railroad  corporation  to  do  a  par- 
ticular act  in  constructing  its  road  or  buildings,  or  in  running 
its  trains,  can  be  issued  only  when  there  is  a  specific  legal  duty 
on  its  part  to  do  that  act,  and  clear  proof  of  a  breach  of  that 
duty.1  Nor  will  mandamus  issue  to  compel  a  railroad  corpora- 
tion to  furnish  increased  facilities,  unless  facts  appear  which 
make  it  apparent  that  the  action  of  the  company  in  refusing  to 
iurnish  them  is  unjustifiable.2 

§  1595.  Construction  of  Road  —  Law  unsettled.  —  The  doctrine 
was  early  asserted  by  the  English  courts  that  a  railroad  com- 
pany, having  been  chartered  to  construct  its  line  upon  a  desig- 
nated route,  and  having  begun  the  construction  of  the  line 
between  the  designated  termini,  could  be  compelled  by  man- 
damus to  complete  the  undertaking.  But  this  doctrine  was  sub- 
sequently overthrown  in  England,  and  the  question  has  never 
been  directly  passed  upon  in  this  country.  The  reasoning  em- 
ployed in  some  of  the  English  cases  is,  that  in  case  of  merely 
permissive  provisions  in  the  charter,  coupled  with  the  grant  of 
authority  to  exercise  eminent  domain,  no  contract  is  created  be- 
tween the  sovereign  and  the  corporation  for  the  construction,  by 
the  latter,  of  the  whole  or  any  portion  of  the  road.  And  this 
rule  equally  applies  to  canal,  turnpike,  and  other  companies  un- 
dertaking public  improvements.     The  true  and  the  only  sound 

1  Northern  Pac.  R.  Co.  u.  Territory,  142  U.  S.  492 ;  12  S.  Ct  283.  Under 
Gen.  Laws  N.  H.  c.  158,  §§  11,  12,  which  prohibit  a  railroad  company  from 
allowing  its  line  to  be  operated  by  a  competing  road,  and  which  provide  that 
any  citizen  may  apply  for  an  injunction  to  restrain  such  operation,  mandamus 
will  not  lie  to  compel  a  railroad  company,  which  has  violated  said  law,  to  take 
the  operation  of  its  line  nnder  its  own  management  State  o.  Manchester  & 
L.  R.  R.,  62  N.  H.  29.  In  N.  P.  R.  Co.  v.  Territory,  supra,  Justice  Gray,  de- 
livering the  opinion,  said:  "  The  difficulties  in  the  way  of  issuing  a  mandamus 
to  compel  the  maintenance  of  a  railroad  and  the  running  of  trains  to  a  ter- 
minus fixed  by  the  charter  itself  are  much  increased  when  it  is  sought  to 
compel  the  corporation  to  establish  or  to  maintain  a  station  and  to  stop  its 
trains  at  a  particular  place  on  the  line  of  its  road.  The  location  of  stations 
and  warehouses  for  receiving  and  delivering  passengers  and  freight  involves 
a  comprehensive  view  of  the  interests  of  the  public  as  well  as  of  the  corpora- 
tion  and  its  stockholders,  and  a  consideration  of  many  circumstances  concern- 
ing the  amount  of  population  and  business  at,  or  near,  or  within  convenient 
access  to  one  point  or  another,  which  are  more  appropriate  to  be  determined 
by  the  directors,  or,  in  case  of  abuse  of  their  discretion,  by  the  legislature,  or 
by  administrative  boards  intrusted  by  the  legislature  with  that  duty,  than  by 
the  ordinary  judicial  tribunals." 

*  People  v.  Long  Island  R.  R.  Co.,  31  Hun,  (N.  Y.)  125. 
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reason  for  refusing  the  writ  in  such  cases  rests  upon  the  diffi- 
culties which  would  be  encountered  in  enforcing  it.  The  same 
grounds  of  impracticability  exist  against  the  remedy  as  those 
existing  in  suits  for  specific  performance  brought  by  subscribers 
for  stock  in  quasi-public  corporations  upon  condition  that  the 
improvement  shall  be  located  at  a  certain  place,  namely,  that  the 
court  will  not  undertake  the  superintendence  of  vast  enterprises 
calling  for  large  expenditures  of  capital,  and  involving  the  exer- 
cise of  peculiar  scientific  knowledge  and  mechanical  skill.  That 
the  refusal  to  grant  a  writ  of  mandate  in  these  cases  should  rest 
upon  grounds  of  inexpediency,  and  upon  no  other,  is  borne  out 
by  the  practice  of  the  courts  in  granting  it  in  cases  where  its 
proper  execution  may  be  superintended,  as  where  bridges  and 
cross-ways  at  the  intersection  of  streets  and  public  highways  are 
needed  for  public  travel  and  convenience.  The  remedy  by  man- 
damus should  be  granted  to  the  state  in  all  cases  where  a  clear 
duty  is  either  impliedly  or  expressly  assumed  by  quasi-public 
corporations  in  consequence  of  the  franchises  granted  to  them  by 
the  state  to  compel  the  construction  of  their  roads  on  the  route 
designated  in  the  charter;  provided,  first,  the  public  interest 
and  convenience  demands  such  completion;  second,  that  the 
existing  circumstances  and  facts  show  that  the  powers  and  in- 
strumentalities possessed  by  the  courts  are  adequate  to  the  due 
enforcement  of  such  remedy  if  granted.1  Mandamus  may  be 
issued  to  compel  a  railroad  company  to  complete  its  railroad, 
where  the  applicant  shows  that  the  company  is  under  a  perfect 
legal  obligation  to  complete  it,  and  that  he  himself  has  a  perfect 
legal  right  to  claim  performance,  but  not  otherwise.3 

§  1596.  Erection  and  Maintenance  of  Depots.  —  A  railroad 
company  may  be  compelled  by  mandamus  to  perform  its  duty  to 
furnish  suitable  depot  accommodations.8    But  a  railroad  com- 

1  Spelliog,  Priv.  Corp.  §  894 ;  Queen  v.  York  &  N.  Midland  R.  Co.,  1  El.  & 
Bl.  178,  reversed  on  error  in  the  Exchequer  Chamber,  lb.  858 ;  Queen  v. 
Eastern  Counties  Ry.  Co.,  10  Ad.  &  E.  531 ;  Queen  v.  York,  Newcastle,  & 
Berwick  R.  Co.,  16  Ad.  &  E.  (n.  s.)  886;  Queen  v.  Gt.  West.  R.  Co.,  1  El.  & 
Bl.  253,  reversed  on  error  in  Exchequer  Chamber,  Id.  874.  The  reasoning  in 
support  of  the  position  that  the  railway  company  in  such  cases  is  under  an  im- 
plied contract  to  construct  its  road  in  consideration  of  the  grant,  was  very 
forcibly  and  comprehensively  stated  by  Lord  Campbell,  C.  J.,  in  Queen  v. 
York,  etc.  Ry.  Co.,  in  the  court  of  Queen's  Bench,  supra. 

2  State  v.  Southern,  etc.  R.  Co.,  18  Minn.  40. 

*  People  9.  New  York,  Lake  Erie,  etc.  R.  R.  Co.,  40  Hun,  (N.  Y.)  570; 
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pany  being  under  no  obligation  as  a  common  carrier,  either  at 
common  law  or  bj  implication  under  the  New  York  general  rail- 
road act,  to  provide  warehouses  for  freight  offered  it,  or  depots 
for  passengers  waiting  transportation,  mandamus  will  not  lie  to 
compel  the  construction  of  a  depot  building  of  sufficient  size  and 
capacity  to  accommodate  passengers  arriving  and  departing  at 
a  station,  or  in  waiting  on  ordinary  occasions  to  depart,  and  of 
sufficient  capacity  to  accommodate  such  quantities  of  freight  as 
are  usually  received  at  such  station. r 

§  1597.    Construction  of  Bridges  and  Approaches  to  Crossing.  — 
The  appropriateness  of  the  writ  of  mandate  for  compelling  the 
construction  and  maintenance  of  bridges  and  approaches  to  pub- 
lic highways  according  to  the  requirements  of  law,  has  long  been 
practically  recognized  both  in  England  and  in  this  country. 
The  remedy  was  applied  in  the  case  of  a  railway  company  re- 
quired to  construct  a  bridge  across  a  navigable  stream  in  the 
manner  prescribed  by  its  charter  bo  as  not  to  obstruct  naviga- 
tion;2 it  is  also  the  proper  remedy  to  compel  a  railroad  company 
to  build  and  keep  in  proper  repair  bridges  where  the  road  crosses 
a  highway ;  and  it  is  no  objection  to  granting  the  writ  that  the 
company  is  liable  to  indictment,  and  may  be  punished  crimi- 
nally for  omitting  to  do  the  act  to  compel  the  performance  of 
which  the  writ  is  sought8    The  same  rule  applies  to  canal  and 

s.  c.  17  Abb.  (N.  Y.)  N.  Cas.  304;  R.  R.  Comm'rs  v.  P.  &  D.  C.  R.  Co.,  63 
Me.  269. 

1  People  ».  New  York,  L.  E.  &  W.  R.  Co.,  40  Hun,  (N.  Y.)  570.  In  North- 
ern Pac.  R.  R.  Co.  v.  Territory,  142  U.  S.  402  ;  12  S.  Ct  283,  it  was  held  by 
a  majority  of  the  court  that*  mandamus  being  predicated  upon  the  facts  existing 
at  the  time  of  rendering  judgment,  it  was  erroneously  issued,  the  facts  not  bring- 
ing the  case  within  the  power  of  the  court  to  grant  relief.  The  supreme  court 
cannot,  through  the  instrumentality  of  the  writ,  superintend  the  mode  of  con- 
struction of  tracks  and  switches  at  a  union  depot.  Rice,  Barton,  etc.  Machine, 
etc.  Co.  v.  Worcester,  130  Mass.  575. 

*  State  v.  Northeastern  R.  Co.,  9  Rich.  247;  see  also  State  v.  Wilmington 
Bridge  Co.,  3  Harr.  (Del.)  312. 

•  People  v.  Troy,  etc.  R.  R.  Co.,  37  How.  (N.  Y.)  Pr.  427;  see  also  Haines 
v.  People,  19  111.  App.  354.  Aside  from  the  indictable  consequence  of  the 
nuisance,  and  independently  of  the  fact  that  an  action  at  law  will  afford  an  ad- 
equate remedy  for  past  injury,  a  mandamus  was  granted  to  compel  the  con- 
struction of  a  bridge  over  a  canal  which  intersected  a  private  road.  The  court 
said :  "  Damages  might  perhaps  do  for  the  past,  but  they  are  not  adapted  to 
the  future.  The  obstruction  will  still  remain.  Really,  however,  the  injury  is 
manifestly  of  a  kind  which  it  is  impossible  to  measure  with  any  approach  to 
certainty  by  damages.  And  when  there  is  no  other  adequate  remedy,  man- 
damus  lies.0    Habersham  v.  Savannah,  etc.  Canal  Co.,  26  Ga.  665. 
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water  companies  with  respect  to  their  statutory  duty  to  bridge 
highways. l 

§  1598.  Crossing  at  Highways  and  Streets.  —  Aside  from  legis- 
lation on  the  subject,  it  is  the  common  law  duty  of  a  railway 
company  to  have  every  highway  that  it  crosses  in  a  safe  condi- 
tion for  the  use  of  the  public;  and  mandamus  is  the  proper 
remedy  to  compel  performance  of  that  duty.2  It  is  the  proper 
remedy  to  compel  a  corporation  to  make  required  alterations  in 
a  highway,  the  duty  being  imposed  by  statute,  and  being  conse- 
quent on  the  construction  of  a  dam  by  the  corporation  across  a 
river ; 3  to  compel  compliance  with  conditions  as  to  street  cross- 
ings contained  in  ordinances  granting  the  right  of  way  through 
a  city;4  to  determine  the  mode  in  which  a  railroad  company 
shall  be  required  to  restore  a  street,  and  to  compel  it  to  perform 
its  duty  in  that  connection ; 6  and  against  a  street  railway  com- 
pany to  compel  it  to  pave  its  track  according  to  a  valid  city 
ordinance.6  Mandamus  will  lie  to  compel  a  railroad  company 
to  construct  a  viaduct  across  its  track  when  such  construction 
has  been  made  its  duty  by  a  proper  city  ordinance ;  but  an  ordi- 
nance requiring  the  erection  of  a  "suitable  viaduct,"  which 
would  necessitate  a  change  in  the  street  grade,  and  not  provid- 
ing therefor,  was  held  incapable  of  enforcement7  And  under  a 
statute  which  gave  a  railway  company  an  option  when  its  line 
crossed  a  turnpike,  road,  or  public  highway,  either  to  carry  the 
road  over  the  railway  or  the  railway  over  the  road,  it  was  held 
that  mandamus  commanding  the  company  to  do  one  of  these 

■ 

1  County  of  Fresno  v.  Fowler  Switch  Canal  Co.,  68  Cal.  359 ;  9  P.  809 ;  see 
also  Habersham  v.  Savannah,  etc.  Canal  Co.,  26  Ga.  665. 

*  People  p.  Chicago  &  Alton  R.  Co.,  67  111.  118;  State  v.  Hannibal  &  St. 
Joseph  R.  R.  Co.,  86  Mo.  13;  Commonwealth  v.  New  York,  P.  &  O.  R.  Co., 
(Pa.)  20  A.  951.  The  right  to  bring  a  suit  for  specific  performance  of  the 
duty  imposed  upon  railroad  companies  in  Nebraska  in  the  matter  of  construct- 
ing crossings  is  not  exclusive  of  the  remedy  by  mandamus.  State  v.  C.  B.  & 
Q.  R.  Co.,  (Neb.)  45  N.  W.  469.  It  is  no  defence  to  the  granting  of  the  writ 
in  this  class  of  cases,  that  compliance  with  it  would  compel  the  company  to 
resort  to  condemnation  proceedings  for  the  taking  of  land.  People  v.  Dutchess, 
etc.  R.  Co.,58N.  T.  152. 

*  State  v.  Housatonic  Water  Co.,  51  Conn.  137. 

4  Indianapolis  &  Cin.  R.  Co.  v.  The  State,  37  Ind.  489. 

*  State  v.  M.  &  St.  L.  R.  Co.,  39  Minn.  219. 

6  State  v.  Jacksonville  St.  R  Co.,  (Fla.)  10  So.  590. 

7  State  v.  Missouri  Pacific  Ry.  Co.,  33  Kan.  176;  same  principle,  State  v. 
New  Orleans  &  N.  E.  R.  Co.,  (La.)  7  So.  226. 
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things  was  defective  unless  it  showed  on  the  face  of  it  circum- 
stances which  established  the  impossibility  of  the  other  branch 
of  the  alternative  being  performed.1 

§  1599.  Constructing  Fences,  Cattle  Guards,  etc.  —  Mandamus 
lies  to  compel  a  railroad  company  to  construct  fences  and  cattle 
guards  as  required  by  law.2  And  under  statutes  requiring  rail- 
road companies  to  make  suitable  and  convenient  farm  crossings 
for  the  use  of  the  occupant  of  the  adjacent  lands,  a  railroad  com- 
pany can  be  compelled  by  mandamus  to  make  the  proper  cross- 
ings, unless  it  can  show  a  valid  excuse  for  not  doing  so.8  Nor 
does  the  fact  that  a  statute  imposes  a  penalty  on  a  railroad 
company  for  neglecting  to  make  proper  farm  crossings,  which 
may  be  recovered  by  the  occupant  of  the  farm,  afford  an  ade- 
quate remedy,  so  as  to  deprive  the  occupant  of  his  remedy  by 
mandamus.4 

§  1600.  Stopping  at  Stations  —  Delivering  Freight.  —  It  is  a 
common  law  duty  of  railroad  companies  to  stop  their  trains  at 
all  stations  on  their  line  with  sufficient  frequency  and  regularity 
to  accommodate  public  convenience.  But  statutory  provisions 
exist  in  several  states  on  the  subject  Under  the  Illinois  statute 
providing  that "  all  regular  passenger  trains  shall  stop  at  the  rail- 
road stations  of  county  seats,"  etc.,  this  duty  may  be  enforced  by 
mandamus.6  The  writ  also  lies  to  compel  a  railway  company  to 
deliver  at  a  particular  warehouse  or  grain  elevator  grain  con- 
signed to  it,  there  being  in  the  particular  instance  no  other  ade- 
quate remedy.6 

§  1601.  Paying  Taxes.  —  The  writ  sometimes  has  been  resorted 
to  in  aid  of  the  collection  of  taxes  assessed  against  corporations ; 
and  it  is  plain  that  it  may  be  properly  issued  for  these  purposes 
in  the  absence  of  any  other  adequate  remedy  to  enforce  the  col- 

1  Queen  v.  Southeastern  R.  Co.,  4  H.  L.  Cas.  471. 

•  People  ».  Rochester,  etc.  Ry.  Co.,  21  N.  Y.  Supreme  Ct.  371 ;  Ohio  &  M. 
Ry.  Co.  v.  People,  121  HI.  483;  13  N.  E.  236. 

«  State  v.  Chicago,  M.  &  N.  R.  Co.,  79  Wis.  259 ;  48  N.  W.  243. 

,  *  Id. 

«  People  v.  Louisville  &  N.  R.  Co.,  120  HI.  48;  10  N.  E.  657.  But  a  railroad 
company  with  a  terminus  at  a  county  seat  is  vested  with  discretion  as  to  the 
points  of  location  of  its  tracks  and  stations  in  that  town ;  but  when  it  has 
once  exercised  such  discretion  by  locating  the  track  and  stations,  and  main- 
taining them  as  located  for  thirteen  years,  it  cannot  remove  them,  or  refuse  to 
stop  its  regular  passenger  trains  at  such  stations.    Id. 

6  Chicago  &  N.  W.  R.  Co.  v.  The  People,  56  HI.  365. 
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lection.1  Thus,  it  was  held  the  proper  remedy  to  compel  the 
president  of  a  corporation,  located  and  doing  business  in  Balti- 
more, to  return  to  the  appeal  tax  court  of  that  city  a  list  of  the 
stockholders  of  such  corporation,  with  the  place  of  residence  of 
each  stockholder,  and  the  amount  of  stock  held  by  him.2  On 
a  similar  principle,  under  a  statute  containing  a  provision  requir- 
ing railroads  taking  subscriptions  under  it  to  take  the  tax  re- 
ceipts from  the  taxpayers,  in  payment  for  freight  and  passenger 
charges,  mandamus  was  held  the  proper  remedy  to  enforce  com- 
pliance.8 But  where  an  adequate  remedy  is  provided  by  statute 
for  the  collection  of  a  tax,  such  remedy  constitutes  a  complete 
bar  to  mandamus ;  as  where  it  was  provided  that  the  personal 
property  of  a  bank  could  be  seized  for  taxes  and  sold.4 

§  1602.  Payment  for  Lands  appropriated.  —  Mandamus  also 
lies  to  protect  the  rights  of  land  owners  to  compensation  for 
their  lands  taken  in  the  construction  of  railroads  and  other 
works  of  public  improvement.6  And  it  is  the  proper  remedy  to 
compel  the  deposit  by  a  railroad  company  of  the  amount  of  an 
award  of  damages  resulting  to  land  from  its  construction  across 
the  land,  where  such  deposit  is  required  by  statute.6  But  man- 
damus does  not  lie  to  compel  a  railroad  company  to  institute 
proceedings  to  condemn  land  whereof  they  have  obtained  posses- 
sion, and  are  in  use.7 

1  State  v.  Mayhew,  2  Gill,  487;  Person  v.  Warren  R.  Co.,  8  Vroom,  441 ;  see 
also  State  v.  Mayhew,  2  Gill,  487,  holding  that  where  it  was  the  legal  duty  of 
the  president  or  other  proper  officer  of  a  banking  corporation,  to  set  aside  out 
of  the  dividends  or  profits  of  the  bank,  the  tax  levied  upon  its  stock,  and  to 
pay  this  amount  into  the  state  treasury,  he  could  be  compelled  by  a  mandamus 
to  perform  this  duty.  Person  v.  Warren  R.  Co.,  8  Vroom,  441 ;  82  N.  J.  L. 
441,  where  a  railroad  company  had  leased  its  road,  the  lessee  stipulating  to 
discharge  all  taxes  imposed  upon  the  property  leased.  A  writ  of  mandamu* 
will  lie  to  compel  the  payment  by  a  corporation  of  taxes  assessed,  as  provided 
by  Vt.  Rev.  Laws,  284,  on  its  capital  stock  owned  by  non-residents.  St.  Albans 
v.  National  Car  Co.,  57  Vt.  69. 

9  Insurance  Co.  o.  Baltimore,  23  Md.  296;  Barney  v.  State,  42  Md.  480. 

•  Mobile  &  Ohio  R.  R.  Co.  v.  Wisdom,  5  Heisk.  (Tenn.)  125.  As  to  action 
to  recover  railroad  tax  erroneously  collected  and  plea  of  statute  of  limitations 
thereto,  —  see  George's  Creek  Coal  &  Iron  Co.  v.  Alleghany  County  Comm'rs, 
59  Md.  255. 

*  Eyke  v.  Lange,  (Mich.)  51  N.  W.  680. 

*  Queen  v.  Eastern  Counties  R.  Co.,  2  Ad.  &  E.  (w.  8.)  847;  King  v.  Water 
Works  Co.,  6  Ad.  &  E.  855;  Queen  v.  Trustees  of  Swansea  Harbor,  8  Ad.  & 
E.  489;  Queen  v.  Deptford  Pier  Co.,  Id.  910. 

•  State  v.  Grand  Inland,  etc.  R.  Co.,  27  Neb.  694 ;  48  N.  W.  419. 
'  Smith  v.  Chicago,  etc.  R.  R.  Co.,  67  111.  191. 
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§  1603.    Producing  and  allowing  Inspection  of  Books  and  Record*. 

One  of  the  most  common  cases  calling  for  the  employment  of 
the  remedy  is  where  parties  entitled  to  the  possession  of  the 
books  and  documents  belonging  to  a  corporation  are  denied  pos- 
session, or  their  production  for  the  purpose  of  inspection  is  re- 
quired. It  is  the  peculiar  and  appropriate  remedy  in  such  cases. 
It  would  in  a  majority  of  such  cases  be  difficult,  if  not  impossible, 
for  the  aggrieved  party  to  obtain  any  adequate  relief  in  an  ordi- 
nary action  at  law.  The  old  rule  undoubtedly  was  that  it  was 
only  to  be  issued  in  cases  of  public  interest,  or  in  cases  haying 
some  relation  to  public  offices  or  rights ;  but  in  the  time  of  Lord 
Mansfield  a  more  liberal  doctrine  was  established,  and  the  writ 
was  used  more  freely.  Its  use  is  by  no  means  confined  to  public 
corporations.1  One  of  the  first  cases  in  which  it  was  employed 
in  the  case  of  a  private  corporation  in  this  country,  to  compel 
the  surrender  of  books  illegally  withheld,  was  where  the  clerk 
and  treasurer  of  a  religious  society,  whose  terms  of  office  had 
gxpifed,  refused  to  deliver  the  records  and  papers  of  the  society 
to  their  successors  in  office.8  The  fact  that  the  books  were  pur- 
chased by  an  officer  withholding  them,  with  his  own  private 
funds,  does  not  constitute  a  sufficient  excuse,  since  his  posses- 
sion is  that  of  the  corporation.8  So  where  a  statute  provided 
that  joint  stock  corporations  should  furnish  to  a  designated  tri- 
bunal a  list  of  stockholders,  with  their  places  of  residence  and 
the  amount  of  stock  held  by  each,  and  a  corporation  of  the  class 
specified  had  failed  or  refused  to  do  so,  it  was  held  that  the 
appropriate  remedy  to  enforce  a  compliance  with  the  obligation 
so  imposed  was  by  the  writ  of  mandamus.4 

§  1604.  Inspection  by  Creditors.  —  The  right  is  generally  given 
by  statute  to  creditors  as  well  as  stockholders  to  make  inspec- 
tion of  the  stock  registry  of  corporations  organized  for  profit 
And  where  a  personal  liability  is  imposed  upon  stockholders  in 
favor  of  creditors  in  connection  with  such  rights,  it  follows  that, 
in  case  a  creditor  had  obtained  a  judgment,  and  execution  there- 

1  Schrivener's  Case,  2  Stra.  832 ;  Rex  v.  Wildman,  Td.  870. 

2  Prop'rs  of  St.  Luke's  Church,  etc  v.  Ruggles,  7  Cush.  226.  It  was  granted 
for  the  same  purpose  under  like  circumstances,  to  a  private  manufacturing 
company.    American  Ry.  Frog  Co.  v.  Haven,  101  Mass.  398. 

•  State  v.  Gabl,  3  Vroom,  285. 

4  Firemen's  Ins.  Co.  v.  Mayor,  etc.,  23  Md.  297;  State  r.  Wright,  10  NeT. 
161 ;  Paul  v.  McGraw,  (Wash.)  28  P.  532. 
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on  had  been  returned  unsatisfied,  it  might  be  necessary,  as  the 
only  means  of  making  such  personal  liability  available,  to  ascer- 
tain the  names  of  the  stockholders  from  the  books.  Under  these 
circumstances,  mandamus  will  lie  on  behalf  of  a  creditor.1 

§  1605.  Affixing  Corporate  Seal.  —  Whenever  the  corporate 
seal  is  necessary  to  the  due  execution  of  an  instrument  made  by 
a  corporation,  or  which  it  is  its  duty  to  execute,  mandamus  is 
the  proper  remedy  to  compel  proper  attestation.2  But  man- 
damus was  denied  where  sought  to  compel  the  officer  in  posses- 
sion of  the  seal  of  a  church  corporation  to  affix  the  same  to  a 
consolidation  agreement  theretofore  made  with  another  church 
corporation,  it  appearing  that  further  proceedings  in  the  matter 
of  consolidation  had  been  enjoined  in  an  action  pending  in  an- 
other court,  on  the  ground  of  irregularity  in  the  meeting  at  which 
the  consolidation  agreement  was  authorized.8 

II.  With  reference  to  Membership  Interests. 


$  1606.  Restoration  upon  Wrongful  Ex- 
pulsion —  General  Principles. 

1607.  No    Interference    with    Internal 

Powers  of  Government  and  Con- 
trol. 

1608.  Suspension. 

1609.  Other  Remedy. 

1610.  Inspection  of  Books  and  Records. 

1611.  What  must  appear  to  authorize  the 

Writ. 

1612.  Same  —  Interest  of  Petitioner. 

1613.  Purpose    for    which   Inspection 

sought. 


§  1614.  Same — Inconvenience    of    Ala- 
bama Rule. 

1615.  Not  granted  to  compel  Transfer  of 

Shares. 

1616.  Same  —  Exception. 

1617.  A  Different  Rule  in  South  Caro- 

lina. 

1618.  Issuance  of  Certificate. 

1619.  Payment  of  Dividends. 

1620.  Levying  and    collecting 

ments. 

1621.  Election  of  Officers. 

1622.  How  directed. 


§  1606.  Restoration  upon  Wrongful  Expulsion  —  General  Prin- 
ciples. —  One  of  the  most  important  uses  of  the  writ  to  private 
corporations  is  for  the  purpose  of  restoring  members  to  their 
rights  and  privileges  of  membership  when  the  same  are  illegally 
withheld.  It  may  be  here  remarked  that  this  branch  of  the 
jurisdiction  has  nothing  to  do  with  capital  stock  corporations. 
Mandamus  is  the  most  appropriate  remedy  to  restore  or  induct 


1  Green  v.  Derbyshire,  etc.  R.  R.  Co.,  3  El.  &  Bl.  784. 
1  King  v.  University  of  Cambridge,  1  Black.  Rep.  355;  Queen  v.  Kendall, 
1  Ad.  k  E.  (n.  s  )  366.  * 

8  People  p.  Blackhurat,  11  N.  Y.  S.  669. 
vol.  n.  —  84 
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one  into  the  enjoyment  of  the  rights  and  privileges  of  an  incor- 
porated association,  of  which  he  is  unlawfully  and  unreasonably 
deprived. *  The  use  of  the  remedy  to  restore  members  of  corpo- 
rations to  their  rights  and  privileges  of  membership  in  case  of 
their  amotion,  is  of  very  ancient  origin  in  England,  being  one 
of  the  earliest  uses  of  the  writ  in  the  reign  of  Edward  II. a  The 
same  general  principle  applies  to  business  and  benevolent  or 
religious  associations  with  respect  to  the  removal  of  members, 
and  mandamus  may  be  issued  to  restore  to  one  of  the  members 
of  a  voluntary  society, .  incorporated,  any  substantial  right  of 
which  he  has  been  deprived  by  the  action  of  the  society  in  viola- 
tion of  its  constitution.8 

§  1607.    No  Interference  -with  Internal  Powers  of  Government  and 

Control.  —  It  is  a  general  rule  of  courts  not  to  interfere  if  the  ex- 
pulsion has  taken  place  by  the  regularly  constituted  authority  in 
pursuance  of  the  methods  provided  in  the  by-laws  which  have 
been  subscribed  by  the  member  and  become  a  part  of  his  con- 
tract of  membership ;  and  a  court  will  not  interfere  by  mandamus 
unless  it  appear  that  the  tribunal  designated  by  the  corpora- 
tion has  exceeded  its  authority,  or  that  the  by-law  giving  such 
authority  is  invalid  because  in  conflict  with  the  general  law  or 
the  charter,  or  for  other  reasons.4  Nor  will  courts  interfere  by 
mandamus  in  the  enforcement  of  valid  by-laws  of  merely  volnn- 

1  People  v.  Med.  Soc.  of  Erie,  32  N.  Y.  187;  State  v.  White,  82  Tnd.  278, 

3  Dr.  Widrington's  Case,  1  Law,  153. 

*  Roehlen  v.  Aid  Society,  22  Mich.  86;  Doyle  v.  New  York,  etc.  Society, 
6  Thomp.  &  C.  (N.  Y.)  85;  3  Han,  360;  State  v.  Chamber  of  Commerce,  20 
Wis.  63;  Bartlett  t>.  Medical  Society,  32  N.  Y.  187;  25  How.  Pr.  333.  A 
medical  society  incorporated  to  promote  and  disseminate  learning  in  the 
medical  profession  and  to  give  opportunities  for  the  interchange  of  knowledge 
among  its  members  is  a  private  civil  corporation  in  whose  franchise  the  incor- 
porators have  a  property  interest.  If  a  member  of  such  corporation  has  a 
olear  right  therein  of  which  he  is  illegally  deprived,  the  proper  court  will  award 
a  peremptory  mandamus  commanding  and  compelling  the  society  to  restore 
him  to  all  his  rights  and  privileges  as  a  corporator.  State  v.  Waring,  38  6a. 
608.  But  it  will  be  refused  if  it  appear  that  upon  admission  under  command 
of  the  writ  the  petitioner  would  be  immediately  expelled.  Export*  Paine, 
1  Hill,  665.  The  writ  was  granted  to  compel  the  officers  of  an  incorporated 
cemetery  association  to  permit  one  entitled  to  do  so  to  bury  a  dead  body  in  a 
lot  owned  by  him  within  the  cemetery,  such  refusal  having  been  unreasonably 
refused.    Mt.  Mori  ah  Cemetery  Association  v.  Com.,  18  Pa.  St.  235. 

4  People  v.  Stevens,  53  N.  Y.  103 ;  State  t>.  Hebrew  Congregation,  31  La. 
An.  205;  People  v.  Anshei  Chesed  Congregation,  37  Mich.  542 ;  People  v.  Mus. 
Mat.  Protec.  Un.,  118  N.  Y.  101;  German  Kef.  Ch.  v.  Selbert,  3  Pa.  St  282. 
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tary  associations  created  for  the  advancement  of  religious,  moral, 
or  social  principles,  or  merely  for  amusement. 1  But  a  member 
cannot  be  deprived  of  any  right  or  privilege  as  such  by  the  en- 
actment of  a  by-law  which  conflicts  with  the  laws  of  the  state, 
and  is  not  germane  to  the  purposes  of  the  charter ;  and  if  the  en- 
forcement of  such  illegal  by-law  inflicts  a  wrong  upon  him,  for 
the  redress  of  which  no  adequate  means  are  afforded  by  action 
at  law,  a  mandamus  will  lie  directing  that  he  be  restored  to  his 
rights.2  This  principle  was  applied  to  the  case  of  an  unwar- 
ranted removal  of  a  member  of  the  University  of  Doctors' 
Degrees,  from  which  he  was  degraded  arbitrarily,  and  for  a  cause 
not  recognized  at  law  as  furnishing  any  ground  for  such  action, 
and  mandamus  was  granted  to  compel  his  restoration.  The 
court  said  that  it  was  a  mistake  to  say  that  the  degrees  of  which 
it  had  been  sought  to  deprive  him  were  purely  honorary,  for  they 
were  blended  with  a  temporal  right  so  far  as  to  deserve  a  writ  of 
mandamus  to  restore  the  party  degraded.8 

§  1608.  Suspension.  —  Whether  mandamus  will  lie  to  restore 
one  to  the  benefits  of  membership  who  has  been  temporarily  sus- 
pended, arbitrarily  and  without  cause,  depends  upon  the  ques- 
tion whether  the  benefits  of  which  he  is  thereby  deprived  are 

1  Society,  etc.  v.  Com.,  3  Pa.  St.  123;  Foram  v.  Howard  Ben.  Association, 
4  Ban-,  519;  Franklin  v.  Com.,  10  Barr,  357;  State  v.  Odd  Fellows  Grand 
Lodge,  8  Mo.  App.  148 ;  Barrows  v.  Mass.  Medical  Society,  12  Cash.  (Mass.) 
402;  Hargnell  v.  Lafayette  Benev.  Society,  47  Mich.  648;  People  ».  German, 
etc.  Church,  63  N.  Y.  103.  The  board  of  trade  of  Chicago,  though  incorpo- 
rated by  act  of  assembly,  was  held  to  be  merely  a  voluntary  organization,  and 
having  adopted  by-laws  and  a  form  for  their  enforcement,  and  having,  under 
such  by-laws,  through  the  exercise  of  its  powers  by  such  form  expelled  a  mem- 
ber, the  court  properly  refused  to  award  a  writ  of  mandamus  to  compel  the 
board  to  admit  him  again  to  membership.  People  v.  Chicago  Board  of  Trade, 
80  111.  134 ;  State  v.  Milwaukee  Chamber  of  Commerce,  47  Wis.  670. 

*  People  v.  Mech.  Aid  Society,  22  Mich.  86;  Com.  v.  German  Soc,  15  Pa. 
St.  251;  People  ».  Med.  Soc.  etc.,  24  Barb.  570;  Com.  v.  St.  Patrick  Benev. 
Soc.,  2  Binn.  441 ;  State  v.  Carteret  Club,  40  N.  J.  L.  295. 

*  King  r.  University  of  Cambridge,  8  Mod.  Rep.  148.  That  mandamus  lies 
to  reinstate  a  professor  illegally  removed  by  the  trustees  of  an  incorporated 
college,  see  People  v.  Albany  Medical  College,  10  Abb.  (N.  T.)  N.  Cas.  122; 
s.  c.  62  How.  (N.  T.)  Pr.  220.  A  minister  who  had  been  improperly  deposed 
from  the  charge  assigned  to  him,  or  to  whioh  he  has  been  regularly  elected 
and  commissioned,  has  his  remedy  by  mandamus,  provided  there  are  endow- 
ments or  emoluments  of  a  temporal  nature  connected  with  the  position. 
Runkel  v.  Winermiller,  4  Har.  &  McHen.  429 ;  Weber  v.  Zimmerman,  22  Md 
156;  see  People  v.  Steele,  2  Barb.  (N.  Y.)  397. 
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susceptible  of  computation,  so  as  to  constitute  a  fair  measure  of 
damages  in  an  action  at  law. 1  The  writ  was  issued  to  compel 
the  recognition  of  a  member  of  one  of  the  lodges  of  the  Ancient 
Order  of  United  Workmen,  incorporated  under  a  Michigan 
statute,  who  had  been  suspended  for  refusing  to  pay  an  assess- 
ment made  under  the  orders  of  the  Supreme  Lodge  incorporated 
under  the  laws  of  Kentucky.2  But  mere  restrictions  upon  the 
exercise  of  the  rights  of  membership*  in  a  corporation,  short  of 
absolute  denial  of  all  participation  in  its  affairs,  has  been  held 
not  sufficient  ground  for  interference  by  mandamus.8 

§  1609.  other  Remedy.  —  Mandamus  was  refused  where  the 
object  of  the  writ  was  to  compel  the  restoration  of  a  pew  to  the 
petitioner  by  trustees  of  a  church,  for  the  reason  that  full  and 
adequate  relief  could  be  obtained  by  an  action  at  law  against 
the  person  keeping  the  pew-holder  out  of  his  rightful  possession.4 
And  in  many  benevolent  orders  the  right  of  appeal  is  afforded  to 
members  who  have  been  expelled  or  suspended  for  non-payment 
of  dues,  or  on  other  grounds,  to  higher  jurisdictions.  Where  such 
remedy  is  afforded,  it  must  be  exhausted  before  applying  to  the 
courts ;  and  an  affirmance  of  the  proceeding  by  such  higher  body 
will  not  be  set  aside  on  mandamus  except  for  gross  irregularity 
or  abuse. 5 

1  King  v.  Company  of  Free  Fishers,  7  East,  353.  It  was  granted  in  the 
case  of  a  member  of  a  chamber  of  commerce  against  a  board  of  directors  to 
prevent  tbem  from  depriving  him  of  the  benefits  of  his  connection  with  it 
State  v.  Chambers  of  Commerce,  20  Wis.  63.  The  bringing  of  an  action  for 
damages  for  expulsion  from  a  society  organized  for  benevolent  purposes  is  a 
waiver  of  the  right  to  a  writ  of  mandamus.  State  v.  Lipa,  28  Ohio  St. 
665. 

3  Lamphere  v.  Grand  Lodge  United  Workmen,  47  Mich.  429. 
*  Crocker  r.  Old  South  Society,  106  Mass.  489. 

4  Commonwealth  v.  Rosseter,  2  Burn.  360.  Although  religious  societies 
incorporated  under  N.  T.  Laws,  1813,  ch.  60,  have  not  power  to  try  a  corpo- 
rator for  moral  delinquency,  or  to  disfranchise  him  therefor,  still  mandamus  is 
not  his  proper  remedy.  A  resolution  depriving  him  of  his  rights  is  a  mere 
nullity,  and  he  has  his  remedy  by  action  against  the  individuals  guilty  of  the 
wrong.     People  v.  German,  etc.  Church,  63  N.  Y.  103. 

8  Burt  v.  Grand  Lodge,  etc.,  44  Mich.  208.  The  fact  that  the  by-laws 
provide  for  the  restoration  of  expelled  members  by  a  two-thirds  majority  of 
the  members,  upon  the  payment  of  all  dues  and  an  additional  fine,  does  not 
deprive  such  expelled  member  of  the  right  of  restoration  by  mandamus  with- 
out first  applying  for  restoration  under  the  by-laws,  the  remedy  so  provided 
not  being  adequate.  People  n.  Musical  Mutual  Protective  Union,  47  Hun,  278; 
Id.  23  N.  £.  129 ;  118  N.  Y.  101. 
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§  1610.  Inspection  of  Books  and  Reoords.  —  The  right  to  have 
inspection  of  the  books  of  account  of  membership  or  minutes, 
and  other  books  kept  as  records  of  proceedings  and  transactions, 
is  one  of  the  clearest  rights  of  members  of  corporations,  gener- 
ally so  declared  by  statute.  Mandamus  is  the  appropriate 
remedy  to  compel  the  custodians  of  such  books  and  records  to 
give  reasonable  opportunity  for  inspection  and  examination  by 
those  entitled  to  the  privilege.  Nor  is  it  sufficient  ground  for  a 
refusal  of  the  writ  that  they  are  kept  in  a  particular  way,  or  that 
they  contain,  along  with  the  information  to  which  the  petitioner 
is  entitled,  other  information  which  he  has  no  right  to  demand. 
If  the  books  which  the  statutes  prescribe  are  not  kept,  it  is  the 
duty  of  the  corporation  to  permit  an  inspection  of  such  as  they 
do  keep  for  the  purpose  of  recording  the  transactions  concerning 
which  the  stockholders  have  a  right  to  be  informed. 1  And  if  a 
statute  giving  to  stockholders  a  right  of  inspection  does  not 
specifically  name  the  books  to  be  exhibited,  but  refers  to  the 
entries  which  they  must  contain,  a  mention  of  such  entries  at 
the  time  of  the  request  to  inspect  the  stock  book  and  record 
book  sufficiently  indicates  the  books  referred  to  in  the  statute, 
and  which  it  is  the  duty  of  the  company  to  keep.2  Where,  how- 
ever, the  object  of  the  petition  presented  by  a  stockholder  was 
to  compel  the  company  to  keep  its  books  of  account  at  its  princi- 
pal place  of  business,  and  he  failed  to  show  any  injury  by  their 
not  being  kept  there,  the  writ  was  refused.8 

§  1611.  What  must  appear  to  authorize  the  Writ.  —  The  inspec- 
tion must  be  necessary  to  settle  some  property  right,  or  some 

1  Spelling,  Priv.  Corp.  §  655;  People  v.  Pac.  Mail  Steamship  Co.,  50  Barb. 
280;  State  v.  St.  Louis  &  S.  F.  Ry.  Co.,  29  Mo.  App.  301;  Commonwealth 
v.  Phoenix  Iron  Co.,  105  Pa.  St.  Ill;  s.  c.  51  Am.  Rep.  184.  Mandamus  lies 
to  a  cashier,  requiring  him  to  allow  a  bank  director  to  examine  the  discount 
book.     People  ».  Throop,  12  Wend.  (N.  Y.)  183. 

8  Kelsey  v.  Pfaudler,  etc.  Co.,  51  Hun,  636;  3  N.  Y.  S.  723.  And  where 
the  statute  imposes  a  penalty  upon  the  corporation  for  denying  the  request,  the 
fact  that  an  inspection  was  allowed  and  had  subsequently,  and  that  no  injury 
resulted  to  the  party,  does  not  bar  a  recovery  of  the  penalty.  Id.  Under  the 
Wisconsin  statute  the  right  of  inspection  is  not  limited  to  the  stock  books,  but 
extends  to  those  containing  the  general  accounts.  State  v.  Bergenthal,  72 
( Wis.)  314 ;  39  N.  W.  566.  A  right  to  inspect  the  books  of  account  of  the 
business  of  the  company  does  not  include  a  right  to  inspect  the  stock  ledger  in 
which  the  transfers  of  stock  are  entered,  nor  vice  versa.  Lyon  v.  Am.  Screw 
Co.,  (R.  I.)  37  Atl.  Rep.  61. 

*  Pratt  v.  Meriden  Cutlery  Co.,  35  Conn.  36. 
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existing  controversy,  or  to  determine  *ome  queetiog,  of  vital  in- 
terest. The  controversy  upon  which  light,  is  sought  need  not 
necessarily  be  with  the  corporation  itself  or  its  officers,  but 
may  be  with  a  third  party.1  It  was  granted  to  allow  an  inspec- 
tion of  the  discount  book,  though  there  was  neither  a  suit  pend- 
ing nor  an  intention  to  bring  suit ; 2  to  discover  frauds  of  the 
existence  of  which  there  was  a  well-founded  belief ; 8  to  enable  a 
stockholder  to  ascertain  whether  a  by-law  existed  entitling  kirn 
to  an  office.4  The  principal  facts  required  to  be  shown  are  that 
the  petitioner  has  a  clear  legal  right  to  make  the  examination 
and  inspection ;  that  hq,  has  some  beneficial  interest  and  object 
in  view;  that  the  law  affords  him  no  adequate  redress  for  the 
injury  resulting  from  the  refusal,  and  that  he  has  made  a  proper 
demand  upon  the  proper  parties  having  the  records  in  custody. 
Such  demand  must  be  made  at  a  fitting  time  and  place.6  But 
there  is  a  distinction  taken  between  cases  where  the  inspection 
is  sought  of  the  ordinary  books  and  records  of  the  corporation, 
and  those  where  an  inspection  of  the  minutes  of  a  director's 
meeting  is  sought.  A  much  stronger  and  plainer  showing  must 
be  made  in  the  latter  case  than  in  the  former  case.  The  reason 
for  this  distinction  is  the  fact  that  what  directors  resolve  upon 
in  conducting  the  affairs  of  the  corporation  often  requires  secreey, 
and  their  most  important  plans  might  be  thwarted  if  upon  slight 
grounds  any  stockholder  had  the  power  to  make  them  public.6 

1  Spelling,  Priv.  Corp.  §  656;  Mayor,  etc.  ».  Graves,  8  T.  R.  590;  Rex  v. 
Newcastle,  2  Str.  1223. 

*  Cockburn  ».  Union  Bank,  13  La.  An.  289. 

■  Huylar  v.  Cragin  Cattle  Co.,  40  N.  J.  Eq.  392,  the  court  saying:  "  Stock- 
holders are  entitled  to  inspect  the  books  of  the  company  for  proper  purposes 
at  proper  times,  and  they  are  entitled  to  such  inspection  though  their  only 
object  is  to  ascertain  whether  their  affairs  have  been  properly  conducted  by 
the  directors  or  managers.  Such  a  right  is  necessary  to  their  protection." 
Mere  suspicion  of  wrong-doing  by  the  agents  is  not  sufficient,  though  the  peti- 
tion allege  an  intention  to  bring  suit.  Centr.  R.  Co.  v.  Ry.  Co.,  53  How. 
Pr.  45. 

«  Reg.  v.  The  Saddlers  Co.,  10  W.  R.  77. 

*  People  v.  Walker,  9  Mich.  328;  King  v.  Wilt's  Canal  Co.,  3  Ad.  &  E. 
477.  It  was  held  that  a  demand  by  plaintiff's  attorney  was  not  sufficient 
People  v.  U.  S.  Mer.  Rep.  Co.,  20  Abb.  N.  Cas.  192.  When  it  is  uncertain 
which  of  two  agents  is  the  transfer  agent,  plaintiff  is  entitled  to  the  writ 
against  both.     People  v.  Paton,  20  Abb.  N.  Cas.  195. 

*  See  A.  &  F.  R.  Co.  v.  Rowley,  9  Fla.  608;  Queen  ».  Maraquita  Min.  Ca, 
1  £1.  &  £1.  289. 
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§  1612,  Same  —  Interact  of  Petitioner. — In  order  to  entitle  a 
party  to  the  writ,  he  must  make  it  appear  that  some  substantial 
interest  is  involved,  as  it  will  not  be  granted  to  gratify  idle 
curiosity  or  to  enforce  a  mere  naked  right.1  The  extent  of  the 
petitioner's  interest  must  be  shown;2  and  the  writ  will  be  re- 
fused the  owner  of  a  small  interest  whose  application  is  based 
upon  the  non-payment  of  dividends  for  a  long  period,  no  mis- 
management being  alleged.3 

§  1613.  Purpose  for  which  Inspection  sought.  —  There  is  a  lack 
of  harmony,  or  rather  of  definiteness,  in  the  authorities  with 
respect  to  a  stockholder's  right  to  inspect  the  books  of  the  cor- 
poration, whether  the  right  is  absolute  so  as  to  entitle  him  to 
exercise  it  at  all  times  without  explaining  his  purpose  to  those 
in  charge,  or  dependent  upon  the  existence  of  a  proper  and  defi- 
nite purpose.  In  case  of  refusal  to  allow  an  inspection,  the 
right  to  the  writ  may  often  depend  upon  the  view  which  the 
court  takes  of  this  question.4  In  several  cases  it  was  held  that 
the  right  to  inspect  is  absolute,  and  the  custodian  of  the  books 
has  no  right  to  refuse  unless  there  is  an  improper  motive  for  the 
demanded  inspection  known  to  him.  In  an  Alabama  case  the 
court  reasoned  that  "the  shareholder  is  not  required  to  show 
any  reason  or  occasion  rendering  an  examination  opportune  and 
proper,  or  a  definite  or  legitimate  purpose.  The  custodian  of  the 
books  and  papers  cannot  question  or  inquire  into  his  motives 
or  purposes.  If  he  has  reason  to  believe  that  they  are  improper 
or  illegitimate,  and  refuses  the  inspection  on  this  ground,  he 
assumes  the  burden  to  prove  them  as  such.  If  it  be  said  this 
construction  of  the  statute  places  it  in  the  power  of  a  single 
shareholder  to  greatly  injure  and  impede  the  business,  the  answer 
is  that  the  legislature  regarded  his  interests  in  the  successful 
promotion  of  the  objects  of  the  corporation  a  sufficient  protection 
against  unnecessary  or  injurious  interference."6 

1  People  v.  Walker,  9  Mich.  328;  Hatch  v.  City  Bank  of  New  Orleans,  1 L 
Rob.  (La.)  470;  King  ».  Merchant  Tailors'  Co.,  2  Bam  &  Ad.  115. 

s  Hatch  v.  City  Bank  of  New  Orleans,  1  Rob.  (La.)  470;  State  v.  Bienville 
Oil  Works,  28  La.  An.  204. 

»  Lyon  ».  Am.  Screw  Co.,  (R.  I.)  17  Atl.  Rep.  61. 

«  Spelling,  Priv.  Corp.  §  657. 

*  Foster  v.  White,  86  Ala.  467.  See  also  State  v.  St  L.  &  S.  F.  Ry.  Co., 
29  Mo.  App.  301;  State  v.  Sportman's  P.,  etc.  Ass'n,  Id.  326.  That  the  rea- 
son* for  granting  the  mandamus  should  be  clear  and  cogent,  see  People  v.  Lake 
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§  1614.  Same  —  Inconvenience  of  Alabama  Role.  —  The  incon- 
venience and  abuses  which  might  result  from  a  general  recogni- 
tion of  the  view  that  the  right  is  absolute  and  may  be  exercised 
arbitrarily  are  many.  For  instance,  a  principal  shareholder  in 
a  rival  company  might  become  a  shareholder  for  the  very  purpose 
of  becoming  informed  of  the  condition,  financially  and  other- 
wise, of  a  corporation,  and  use  the  information  thus  acquired 
greatly  to  his  interest  and  its  prejudice.  It  is  said  in  some  of 
the  cases  that  the  possession  of  the  right  of  inspection  is  neces- 
sary to  enable  a  stockholder  to  vote  understandingly.  But  great 
inconvenience  would  necessarily  result,  where  the  stockholders 
are  numerous,  if  each  of  them  were  entitled  to  a  mandamus  to 
enforce  his  right  of  inspection  for  the  mere  purpose  of  qualifying 
him  to  vote.  Both  reason  and  the  weight  of  authority  are  in 
support  of  the  proposition  that  a  shareholder  is  entitled  to  man- 
damus to  compel  the  custodian  of  books  and  papers  to  allow  him 
an  inspection,  and  copies  of  them  in  case  of  refusal,  only  at  rea- 
sonable times  and  for  definite  proper  purposes.  Within  these 
terms  should  be  held  to  come  a  purpose  to  become  informed  of 
the  financial  condition  and  the  progress  of  the  business  where 
the  desired  information  is  withheld  from  any  improper  cause.1 
The  application  is  addressed  to  the  sound  discretion  of  the  court, 
and  should  be  refused  unless  the  right  is  made  clear.  The  power 
of  the  court  should  not  be  wielded  so  as  to  cause  frequent  annoy- 
ance and  prejudice  to  the  agents  of  the  corporation  and  other 
stockholders.2 

Shore,  etc.  R.  R.  Co.,  18  N.  Y.  Supreme  Ct.  1.  Mandamus  will  not  lie  to 
compel  a  corporation  to  allow  a  stockholder  to  make  a  list  of  the  other  stock- 
holders, in  order  that  they  may  be  induced  to  join  him  in  a  suit  he  proposes  to 
institute  against  the  corporation,  and  to  share  with  him  the  expenses  of  such 
suit.     Appeal  of  Empire  Pass  Ry.  Co.,  (Pa.)  19  A.  629;  26  W.  N.  C.  26. 

i  Spelling,  Priv.  Corp.  §  657;  Com.  v.  Phoenix  Iron  Co.,  105  Pa.  St.  Ill; 
citing  Kingi;.  Merchant  Tailors'  Co.,  2  Barn.  &  Adol.  115;  Reg.  v.  Maraquita 
Min.  Co.,  1  El.  &  Bl.  289;  People  t;.  R.  R.  Co.,  50  N.  Y.  Sup.  Ct.  456;  Rosen- 
feld  v.  Einstein,  46  N.  J.  L.  479 ;  In  re  Burton  v.  Saddlers  Co.,  31  Law  J.  Q. 
B.  62;  People  v.  Pac.  M.  S.  S.  Co.,  50  Barb.  280;  Cockburn  v.  Union  Bank, 
13  La.  An.  289.  All  these  cases  except  the  last  hold  that  something  more 
must  be  shown  than  the  mere  benefit  of  general  knowledge  to  be  derived  from 
the  books  as  to  the  proper  conduct  of  the  business.  See  also  Lyon  v.  Am.  Screw 
Co.,  (R.  I.)  26  Am.  &  Eng.  Corp.  Cas.  132,  n. ;  App.  of  Empire  Pass.  Ry.  Co., 
7  Ry.  &  Corp.  L.  J.  470;  Buck  r.  Collins,  51  Ga.  391;  Webber  p.  Townley,  43 
Mich.  534;  Bean  r.  People.  7  Colo.  200. 

3  Re  Sage,  70  N.  Y.  220;  People  ex  ret.  Field  v.  Northern  Pac.  R.  R.  Co., 
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§  1615.  Not  granted  to  oompel  Transfer  of  Shares.  —  Shares  of 
stock  in  a  trading  corporation  are  supposed  to  possess  a  market 
value  which  may  be  made  the  basis  for  calculating  the  measure 
of  damages  for  any  losses  resulting  from  a  failure  or  refusal  to 
enter  their  transfer  on  the  registry  of  the  corporation.  Man- 
damus is  therefore  seldom  granted  to  compel  their  transfer.1 
On  the  same  principle,  it  was  held  that  a  private  contract  by 
relator,  the  secretary  of  a  corporation  and  half  owner  of  its 
stock,  with  respondent,  the  treasurer  and  other  half  owner,  re- 
lating to  the  mode  of  sale,  in  the  event  of  either  desiring  to  sell, 
cannot  be  enforced  by  mandamus.2  Besides  the  legal  remedy  in 
damages,  the  aggrieved  party  may  sue  in  equity  for  specific  per- 
formance by  having  a  transfer  decreed.8 

§  1616.  Same  —  Exception.  —  There  is  an  exception  to  this 
general  rule,  however,  where  it  is  by  statute  made  the  plain 
ministerial  duty  of  the  corporation  to  make  the  proper  entries  of 
transfer  after  the  sale  of  shares  under  execution  against  the 
original  shareholder.  In  such  case,  the  sheriff  does  not  put  the 
purchaser  in  possession,  but  the  proper  officer  of  the  corporation 
is  pro  hcec  vice  a  public  officer,  and  if  he  refuses  to  do  it  man- 
damus is  the  proper  remedy  to  compel  the  proper  entry  to  be 
made.4  It  is  obvious  that  the  purchaser  can  have  the  specific 
relief  which  he  seeks  in  no  other  way.  In  Indiana  it  is  pro- 
vided by  statute  that  a  sheriff  may  levy  upon  shares  of  stock ; 
that  for  the  purpose  of  making  the  levy,  he  shall  have  access  to 
the  books  of  any  corporation;  and  that  if  refused  access,  the 

50  N.  Y.  Sup.  Ct.  456;  s.  c.  18  Fed.  Rep.  471;  Reg.  v.  Wilts.  &  Berks 
Canal  Nav.  Co.,  29  L.  T.  922. 

1  Tobey  v.  Hakes,  54  Conn.  274;  7  A.  551 ;  Burnsville  Tp.  Co.  v.  State,  119 
Ind.  382,  holding  also  that  the  writ  will  not  lie  to  one  possessing  on  an  equi- 
table title  to  the  stock;  Law  Guar.  &  Tr.  Soc.  v.  B'k  of  Eng.,  24  Q.  B.  Div. 
406;  Rosenfeld  v.  Einstein,  46  N.  J.  L.  479;  Murray  v.  Stevens,  110  Mass. 
95;  Birmingham  Fire  Ins.  Co.  v.  Commonwealth,  92  Pa.  St.  72;  Freon  v. 
Carriage  Co.,  42  Ohio  St.  30  ;  s.  c.  51  Am.  Rep.  794 ;  Durham  v.  Monumental 
Silver  Mining  Co.,  9  Or.  41 ;  Firemen's  Ins.  Co.,  6  Hill,  (N.  Y.)  243;  Kimball 
v.  Union  Water  Co.,  44  Cal.  173 ;  principle  applied  to  shares  in  building  and 
loan  association ;  State  v.  People's  Building,  etc.  Assoc. ,  43  N.  J.  L.  389. 

*  Rosenfeld  v.  Einstein,  46  N.  J.  L.  479. 

*  Morehead  v.  Western  N.  C.  R.  Co.,  96  N.  C.  362;  2  S.  E.  247.  In  such 
actiou  the  corporation  is  not  a  necessary  party.     Gould  v.  Head,  41  F.  240. 

*  Spelling,  Priv.  Corp.  §  659;  Bailey  ©.  Strohecker,  38  Ga.  259;  Memphis 
Appeal  Pub.  Co.  v.  Pike,  9  Heisk.  698 ;  see  also  State  of  Georgia  Bank  v. 
Harrison,  66  Ga.  696. 
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court  shall  enforce  the  right.  Under  this  statute  it  was  held 
that  the  officers  of  a  national  bank  may  be  compelled  by  writ 
of  mandate  to  give  a  sheriff  access  to  the  books  of  the  bank 
to  transfer  stock  to  one  to  whom  he  had  sold  it  under  an 
execution. 1 

§  1617.    A  Different  Rule  in  South  Carolina.  —  Mandamus   was 

granted  in  an  early  South  Carolina  case  to  compel  a  transfer  of 
shares  in  a  railroad  corporation;2  and  the  rule  there  established 
was  recognized  and  applied  more  recently  where  the  writ  was 
allowed  to  compel  the  issue  of  a  certificate  by  a  railroad  com- 
pany to  a  county  which  had  subscribed  for  its  stock.3 

§  1618.  Issuance  of  Certificate.  — The  right  of  a  subscriber  of 
shares  to  have  the  original  certificate  issued  to  him,  or  to  have 
a  new  certificate  in  lieu  of  an  original,  upon  a  change  concerning 
capital  stock  entitling  him  to  it  as  evidence  of  title,  rests  upon 
the  same  basis,  and  is  governed  by  the  same  rule,  with  respect 
to  the  remedy  by  mandamus,  as  the  right  to  transfer ;  and  as  a 
rule,  the  officers  of  a  business,  corporation  cannot  be  compelled 
by  mandamus  to  cancel  certificates  of  stock  and  issue  others  in 
lieu  thereof,  without  proof  that  they  are  under  a  legal  duty  to  do 
90,  and  that  their  refusal  so  to  do  will  result  in  a  pecuniary  in- 
jury to  the  applicant  which  cannot  be  recovered  in  an  action  at 
law.4  The  rule  was  applied  where  mandamus  was  sought  to 
compel  the  cancellation  by  a  trade  exchange  of  a  certificate  of 
membership,  and  the  issue  of  a  new  certificate  to  one  who  was  a 
member  of  the  corporation,  possessing  all  the  immunities  of  a 
member,  and  who  would  have  gained  nothing  by  the  granting  of 

1  State  v.  JeffersoBville  Bank,  89  Ind.  302. 

'  State  v.  Melver,  2&C.  25.  In  this  ease  the  oourt  reasoned  that "  though 
it  be  true  that  mandamus  will  not  lie,  unless  the  duty  to  be  performed  is  one 
in  whioh  the  public  have  an  interest,  and  not  even  then  where  the  party  de- 
manding the  writ  has  another  plain  and  adequate  remedy,  yet  the  duty  pi 
officers  of  a  railroad  corporation  to  permit  the  transfer  of  its  stock  is  one  in 
which  the  public  has  a  sufficient  interest  to  warrant  the  court  in  issuing  the 
writ  to  compel  its  performance,  and  the  remedy  by  action  against  the  officers 
of  the  corporation  to  recover  damages  for  their  refusal  to  permit  the  transfer 
is  too  doubtful  and  uncertain  in  its  character  to  supersede  the  specific  and 
speedier  remedy  by  mandamus.1' 

*  State  t>.  Cheraw  &  Chester  R.  R.  Co.,  16  S.  C.  524. 

*  State  v.  St.  Louis  Paint  Manuf.  Co.,  21  Mo.  App.  526;  Townee  r.  Nichols, 
73  Me.  515;  State  v.  Timken,  (N.  J.)  2  A.  783;  State  v.  Guerrero,  12  Nev. 
105. 
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the  writ  beyond  the  ability  to  sell  the  certificate  as  an  article  oi 
property ; 1  also  where  it  was  applied  for  to  compel  the  clerk  of 
a  parish  to  give  an  applicant  a  certificate  of  his  having  become  a 
member  of  a  parish,  that  he  might  file  it  with  the.  religious 
society  which  he  wished  to  leave.2 

§  1619.  Payment  of  Dividend*.  —  Mandamus  will  not  lie  tp 
compel  the  payment  oi"  dividends  declared  by  a  private  corpora- 
tion.8 But.  a  stockholder  in  a  corporation,  who  can  get  no  divi- 
dends nor  any  information  as  to  the  affairs  of  the  corporation, 
will  be  granted  access  to  the  books  by  mandamus.4  And  the 
writ  will  lie  to  compel  payment  by  a  corporation  out  of  a  par- 
ticular fund  designated  by  statute  of  a  claim  against  that  fund.6 

§  1620.  Levying  and  collecting  Assessments.  —  It  is  a  well-set- 
tled principle,  frequently  adverted  to  herein,  that  where  by  law 
or  agreement  a  party  has  been  vested  with  the  right  to  exercise 
his  discretion  with  reference  to  the  doing  of  an  act,  the  writ 
does  not  lie  to  control  the  discretion.  This  rule  is  as  appli- 
cable to  the  officers  and  agents  of  corporations,  as  to  other  per* 
sons  holding  stations,  trusts,  or  offices.  Accordingly,  where  the 
charter  of  an  incorporated  company  veated  its  directors  with  the 
right  to  determine  according  to  their  best  judgment  as  to  the 
time  and  manner  of  collecting  unpaid  instalments  of  stock,  it 
was  held  that  the  writ  could  not  be  granted  to  compel  them  to 
collect  such  subscriptions  at  any  particular  time.8  Nor  will  it 
lie  to  compel  the  directors  to  make  provision  for  satisfying  ordi- 
nary demands  against  the  corporation,  even  though  the  party 
has  obtained  judgment  and  had  execution  issued  thereon  with 
fruitless  results.  He  will  still  be  left  to  pursue  the  ordinary 
remedies  provided  by  law. 7  So  mandamus  was  held  properly  re- 
fused to  compel  a  mutual  benefit  insurance  company  to  levy  an 
assessment  to  pay  the  amount  falling  due  on  the  death  of  a  mem- 
ber.8   And  where  the  by-laws  of  a  mutual  benefit  association 

1  People  ».  Miller,  3d  Hun,  (N.  Y.)  557. 

2  Oakesr.  Hill,  8  Pick.  (Mass.)  47. 

*  People  v.  Central  Car  *  Manufg  Co.,  49  N.  W.  926;  41  Mich.  168;  Vaa 
Norman  r.  Central  Car,  etc.  Co.,  41  Mich,  166. 

4  Commonwealth  v.  Phoenix  Iron  Co.,  105  Pa.  St  111 ;  a.  c.  51  Am.  Rep. 
184. 

8  State  v.  Trustees  of  Wabash  &  Erie  Canal,  4  Ind.  495. 

•  State  v.  Canal  &  Claiborne  Sts.  P.  R,  R.  Co,,  23  La.  An.  388. 
7  Queen  r.  Victoria  Park  Co.,  1  Ad.  &  L.  (n.  s.)  288. 

1  Bates  v.  Detroit  Mut.  Benefit  Assoc.,  47  Mich.  646. 
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provide  that  its  members  shall  be  subject  to  but  one  assessment 
for  each  death  loss,  and  one  assessment  is  made,  from  which 
only  a  part  of  the  amount  due  on  a  certificate  is  paid,  mandamus 
will  not  lie  to  compel  the  levy  of  another  assessment  in  order  to 
pay  the  balance ;  and  it  is  immaterial  in  that  regard  whether  the 
first  assessment  was  sufficient  to  have  paid  the  claim  in  full  or 
not. l 

§  1621.  Election  of  Offloers.  —  Where  it  was  provided  that  if 
the  election  of  directors  of  an  incorporated  company  should  not 
be  duly  held  in  a  designated  day,  it  should  be  the  duty  of  the 
president  and  directors  uto  notify  and  cause  an  election  for 
directors  to  be  held  within  sixty  days, "  and  they  refused  to  per- 
form the  duty  so  imposed  upon  them,  a  writ  of  mandamus  was 
granted  upon  application  of  a  stockholder  to  compel  perform- 
ance.2 And  the  failure  on  the  part  of  the  first  board  of  trustees 
of  a  mining  company  for  a  period  of  nearly  two  months  after  the 
expiration  of  the  first  six  months  of  its  organization,  to  call  and 
provide  for  a  meeting  of  the  stockholders  for  the  purpose  of 
electing  their  successors,  was  held  to  show  a  neglect  and  failure 
on  the  part  of  the  trustees  to  do  their  duty  warranting  man- 
damus against  them.8  Nor  need  the  application  for  mandamus 
by  a  stockholder  of  a  corporation  in  such  case  be  supported  by  a 
previous  demand  and  refusal.4    The  rule  applies  to  incorporated 

1  People  v.  Masonic  Guild  &  Mut.  Ben.  Ass'n,  126  N.  Y.  615  ;  27  N.  E.  1037. 
To  same  effect  Burland  v.  Northwestern  Mat  Benefit  Assoc.,  47  Mich.  424. 
In  the  first  case,  Peckham,  J.,  delivering  the  opinion,  said:  "  One  assessment 
having  been  paid,  the  members  discharged  their  whole  duty  in  the  premises 
which  they  had  contracted  to  perform.  If  the  assessment  did  not  result  in 
enough  to  pay  the  certificate  in  full,  it  was  no  fault  of  theirs.  They  fulfilled 
their  contract,  and  could  not  be  asked  to  perform  any  more.  If  the  assessment 
resulted  in  raising  thereby  enough  to  pay  the  full  amount  of  the  certificate,  or 
if  it  so  resulted  in  connection  with  the  surplus  fund  of  the  defendant,  the 
members  were  no  insurers  of  the  proper  application  of  the  fund  to  the  pay- 
ment of  the  certificate  by  defendant's  officers.  Maudamus  is  no  remedy  to 
compel  them  to  pay  any  further  assessment,  for  they  are  under  no  liability  in 
the  premises.  How  the  relator  shall  collect  his  judgment  against  the  defend- 
ant is  a  question  not  before  us.  No  case  for  a  mandamus  has  been  made  out, 
and  the  orders  of  the  general  and  special  terms  should  be  reversed  and  the 
motion  denied,  with  costs  in  all  courts." 

»  People  v.  Cummings,  72  N.  Y.  433. 

*  State  v.  Board  of  Trustees,  4  Nev.  400;  State  v.  Wright,  10  Nev.  167. 
Mandamus  will  lie  to  compel  the  presiding  officer  of  a  corporation  to  reverse 
his  decision  illegally  declaring  a  resolution  carried,  and  to  declare  it  lost 
Tennant  t>.  Crocker,  (Mich.)  48  N.  W.  677. 

*  Hotter  v.  Primrose,  23  Md.  462. 
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religious  and  benevolent  societies.  Thus,  a  peremptory  man- 
damus will  issue  to  the  rector  of  an  incorporated  church  to  join 
with  the  trustees  in  appointing  a  time  for  an  election  to  fill 
vacancies  in  the  offices  of  church-wardens  and  vestry-men,  and 
to  give  notice  thereof,  as  required  by  law,  where  the  rector  re- 
fuses to  do  so  in  order  to  promote  a  scheme  for  the  consolidation 
of  said  church  with  another  church,  in  which  scheme  he  is  per- 
sonally interested ;  and  a  referee  will  be  appointed  to  see  that 
the  writ  is  obeyed,  and  to  act  as  inspector  of  election. l 

§  1622.  How  direoted.  —  The  refusal  or  neglect  to  perform 
duties  which  entitles  a  shareholder  to  compel  performance  by 
writ  of  mandamus  is,  in  reality,  that  of  an  agent,  and  only 
nominally  that  of  the  corporation;  and  the  writ  should  in  all 
cases  be  directed  to  some  officer  or  agent.  This  is  true,  although 
he  may  be  a  mere  ministerial  officer,  as  the  cashier  of  a  bank 
acting  under  the  direction  of  the  directors.2  And  where  a  di- 
rector had  been  excluded  from  the  privilege  of  inspection  of  the 
books  by  vote  of  the  other  directors,  it  was  held  that  there  was 
no  impropriety  in  directing  the  writ  to  them,  as  well  as  to  the 
custodian  who  had  followed  their  directions  in  refusing  to  allow 
inspection.8 

1  People  v.  Hart,  LN.Y.  S.  673. 

•  Spelling,  Priv.  Corp.  §  647. 

9  People  v.  Throop,  12  Wend.  182. 
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§  1623.  State  a  Nominal  Plaintiff.  —  The  prerogative  origin  and 
character  of  the  writ  of  mandamus,  and  the  adherence  to  the 
former  views  on  the  subject  in  a  majority  of  the  states  notwith- 
standing the  fact  generally  accepted  that  it  is  in  reality  a  civil 
remedy,  have  been  previously  discussed.1  One  result,  however, 
of  preserving  the  prerogative  theory  has  been  a  continuance  of 
the  practice  of  prosecuting  the  action  in  the  name  of  the  state  as 
plaintiff,  analogous  to  the  English  practice  of  framing  the  writ 
in  the  title  and  name  of  the  sovereign.2    So  firmly  is  this  prac- 

i  Supra,  §§  1862-1865. 

8  State  v.  Comrn'rs,  5  Ohio  St.  497.  In  Iowa  a  mandamus  proceeding  is 
considered  a  prosecution  within  the  meaning  of  the  constitution  of  the  state, 
which  requires  all  prosecutions  to  be  conducted  in  the  name  and  by  the 
authority  of  the  state.  Chance  v.  Temple,  1  Iowa,  179.  But  under  the  Kansas 
practice  acts  it  is  held  that  mandamus,  like  other  civil  actions,  should  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  like  other  civil  actions.  State 
».  Comrn'rs,  Jefferson  County,  11  Kan.  66;  State  v.  Faulkner,  20  Kan.  541.  So 
in  Colorado  where  the  writ  of  mandamus  is  invoked  for  the  protection  of  a 
purely  private  right,  the  proceedings  may  be  conducted  in  the  name  of  the 
actual  parties  in  interest.  Stoddard  v.  Benton,  6  Col.  508.  Substantially  the 
same  rule  is  recognized  in  Louisiana,  where  it  is  held  that  while  an  application 
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tice  rooted  in  the  administrative  jurisprudence  of  this  country, 
that  it  is  held  that  the  writ  of  mandamus  is  still  properly  prose- 
cuted in  the  name  of  the  state,  through  the  relation  of  a  private 
party,  notwithstanding  the  adoption  of  practice  acts  requiring 
all  actions  to  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest, but  containing  no  special  provision  concerning  the  pro- 
ceeding by  mandamus.1 

§  1624.  Where  Special  Interest  need  not  be  shown.  —  Except 
in  those  states  where  proceedings  in  mandamus  affecting  public 
interests  are  intrusted  to  public  officers,2  the  rule  is  that  where 
the  object  of  a  proceeding  by  mandamus  is  the  enforcement  of  a 
duty  in  which  the  public  is  interested,  the  people  are  regarded 
as  the  real  party,  and  the  relator  need  not  show  that  he  has  any 
special  interest  in  the  result.8  Accordingly,  any  citizen  of  the 
county  may  file  an  information  to  compel  the  register  of  deeds 
or  auditor  to  keep  his  office  at  the  county  seat.  He  need  not 
precede  his  application  by  a  demand  on  the  officer  to  perform 
such  public  duty.4  And  it  may  be  stated  generally  that  in  mat- 
ters pertaining  to  taxation  any  citizen  and  taxpayer  within  the 
territory  injuriously  affected  by  the  refusal  of  the  officer  to  per- 
form the  duty  to  be  enforced,  can,  in  a  case  otherwise  proper, 
maintain  the  proceeding  in  mandamus  against  him.6    The  same 

for  a  mandamus  should  be  made  in  the  name  of  the  state,  yet  it  is  not  ab- 
solutely necessary  when  the  petition  contains  substantially  what  the  law  re- 
quires. Malain  v.  Judge  of  Third  Jud.  Disk,  29  La.  An.  793 ;  Morris  v.  Womble, 
30  La.  An.  Part.  II.  1312.  As  to  the  proper  parties  in  a  mandamus  to  control 
county  authorities  ro  North  Carolina,  see  Thomas  v.  Carteret  County,  66  N.  C. 
522. 

»  Supra,  {  1864. 

«  Infra,  §  1682. 

9  Village  of  Glaneoe  v.  People,  78  HI.  382;  Ottawa  v.  People,  48  111.  238; 
Union  Pacific  R.  R.  Co.  t>.  Hall,  91  U.  S.  (1  Otto)  343;  Hall  v.  Union  Pacific 
R.  R.  Co.,  3  Dill.  615;  County  of  Pike  v.  State,  11  111.  202;  People  v.  Collins, 
19  Wend.  (N.  Y.)  66;  People V  Supervisors,  18  How.  (N.  Y.)  Pr.  461;  Moses 
9.  Kearney,  31  Ark.  261 ;  State  v.  Gracey,  11  Nev.  223;  State  v.  Doyle,  40  Wis. 
175. 

«  State  v.  Weld,  39  Mm  421 ;  40  N.  W.  661.  Mandamus  will  lie  against 
a  justice  of  the  peace  to  compel  him  to  hold  his  office  in  the  precinct  for 
which  he  was  elected;  and  any  citizen  thereof  may  maintain  the  action. 
State  v.  Shropshire,  4  Neb.  411. 

*  Hyatt  v.  Allen,  64  Cal.  868;  State  «.  Archibald,  48  Minn.  828;  46  N.  W. 
606.  Following  State  ».  Weld,  40  N.  W.  661;  People  v.  Halsey,  63  Barb. 
(N.  Y.)  547;  State  v.  Fyler,  48  Conn.  145;  Hawkins  v.  Dougherty,  (Del.)  18 
A.  951 ;  Sansom  v.  Mercer,  68  Tex.  488  ;  6  S.  W.  62 ;  Watts  v.  Police  Jury, 
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rule  applies  to  matters  pertaining  to  elections.  Thus,  any  quali- 
fied voter  has  such  interest  as  entitles  him  to  petition  for  man- 
damus to  compel  the  registrar  of  voters  to  allow  him  to  inspect 
or  take  copies  of  the  registration  books.1  And  that  the  clerk  of 
the  county  court  should  discharge  correctly  the  duties  of  his 
office,  in  respect  to  naming  the  office  of  circuit  judge  in  his 
notices  of  election  for  a  general  election,  is  a  subject-matter  in 
which  a  citizen  and  voter  of  the  county  has  a  general  interest ; 
and  in  the  absence  of  any  other  vital  objection  affecting  the 
remedy,  that  interest  is  of  itself  sufficient  to  enable  him  to  main- 
tain mandamus  to  correct  such  notices.2  The  right  of  a  resident 
citizen  having  children  to  educate  in  the  public  schools  of  a  dis- 
trict is  based  upon  similar  grounds ;  and  under  a  statute  which 
provides  for  the  issuance  of  a  writ  of  mandate  "  on  the  appli- 
cation of  the  party  beneficially  interested,"  a  taxpayer  of  the 
district,  whose  children  attend  the  school,  is  a  proper  party  to 
apply  for  a  writ  of  mandate  to  compel  the  compliance  of  the 
officers  of  the  district  with  a  vote  of  the  electors  as  to  the  loca- 
tion of  the  schoolhouse  site,3  or  to  compel  the  county  judge  to 
appoint  trustees  for  such  district  according  to  the  statute.  *  The 
interest  of  every  citizen  residing  within  the  limits  of  a  city  in 
the  enforcement  of  its  ordinance  with  respect  to  regulating  the 
liquor  traffic  is  also  usually  recognized  as  sufficient  to  qualify 
any  one  of  them  as  relator  in  a  mandamus  proceeding  for  that 
purpose.6    With  reference  to  the  right  of  any  citizen  to  inter- 

11  La.  An.  141.  But  a  private  citizen,  who  has  no  interest  other  than  that  he 
is  a  resident  and  taxpayer,  cannot  maintain  a  petition  for  mandamus  to  deter- 
mine the  constitutionality  of  an  act  of  the  legislature  consolidating  two  cities. 
Smith  t>.  City  of  Saginaw,  81  Mich.  123 ;  45  N.  W.  064.  The  board  of  super- 
visors of  a  county  have  an  interest  to  enforce  the  collection  against  a  city  of  a 
claim  audited  against  the  city  by  it  for  costs  and  expenses  incurred  by  it  in 
defending  an  appeal  from  an  equalization  taken  by  the  city,  and  although  it 
did  not  directly  authorize  its  attorney  to  procure  a  mandamus  to  compel  the 
levy  of  a  tax  to  pay  the  claim,  its  general  retainer  "  in  all  matters  in  litiga- 
tion "  confers  ample  authority  to  uphold  such  proceeding.  People  v.  City  of 
Kingston,  101  N.  Y.  82;  4  N.  £.  848.  See  also  People  v.  Alameda  County, 
26  Cal.  641. 

1  Clay  v.  Ballard,  (Va.)  13  S.  E.  262;  see  also  State  v.  Bailey,  7  Iowa,  890. 

*  State  v.  Ware,  13  Or.  380;  10  P.  885. 

9  Overruling  Linden  v.  Alameda  Co.,  46  Cal.  7 ;  Eby  v.  Board  of  School 
Trustees,  87  Cal.  166;  25  P.  240. 

*  Porter  v.  State,  78  Tex.  591 ;  14  8.  W.  794. 

*  In  re  Whitney,  8  N.  T.  S.  838;  State  t>.  Cummings,  17  Neb.  811 ; 
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pose  in  the  letting  out  contracts  for  public  work,  the  authorities 
are  somewhat  conflicting;  but  the  great  preponderance  of  author* 
ity  is  against  the  right.1  It  was  held  in  Michigan,  however, 
that  a  private  person  who  would  be  a  competent  bidder  under  a 
state  law  for  letting  a  contract  may  appear  as  relator  by  his  own 
counsel  in  a  proceeding  by  mandamus  to  compel  state  officers  to 
carry  out  the  law,  if  the  public  interest  requires  prompt  action, 
and  the  attorney-general  declines  to  appear  for  him.2 

§  1625.  Same  —  Publlo  and  Private  Interest  distinguished. —  The 
true  import  and  value  of  the  distinction  between  public  and  pri- 
vate interest  herein  seems  often  to  have  been  misconceived. 
Generally,  the  state  is  a  necessary  party ;  but  where  private  in- 
terest is  involved,  it  is  only  nominally  so.  Where,  however, 
only  public  interests  are  involved,  the  relations  are  reversed, 
and  the  state  becomes  the  real  party  in  interest ;  the  relator,  if 
in  any  sense  a  party,  is  only  a  nominal  party.  Indeed,  such 
cases  may  usually  proceed  without  any  relator  when  brought  by 
the  proper  public  officer  on  his  own  official  information.  Where 
the  writ  is  sought  to  enforce  a  private  right,  the  question  of  suffi- 
ciency of  interest  becomes  identified  with  that  of  the  merits  of 
the  application,  so  that  they  are  scarcely  distinguishable.  If 
A.  sues,  as  relator,  in  a  proper  case  wherein  B.  is  solely  inter- 
ested, there  is  a  fatal  defect  of  parties  plaintiff;  but  if  6.  sues  as 
relator  in  a  matter  of  interest  to  him  solely,  where  mandamus  is 
not  the  proper  remedy,  for  instance,  to  enforce  a  purely  con- 
tractual right,  no  question  of  parties  can  arise.  Again,  with 
respect  to  matters  of  public  concern  there  is  recognized  in  most 
of  the  states  a  limit  to  the  right  of  any  citizen  to  use  the  name 
of  the  state,  it  being  required  that  the  relator  show  some  sub- 
stantial interest,  though  it  be  small  and  remote.  In  other 
words,  it  must  be  such  an  interest  as  does  not  pertain  solely  and 
exclusively  to  the  government  as  such. 8 

§  1626.    Nature  and  Extent  of  Interest  required  —  To  what  has 

previously  been  said  with  respect  to  the  authority  for  instituting 

also  State  v.  Francis,  95  Mo.  44;  8  S.  W.  1;  State  v.  Williams,  41  N.  J.  L. 
332. 

1  Supra,  $f  1869,  1370. 

a  People  v.  State  Auditors'  Board,  42  Mich.  422. 

8  See  illustrations  in  last  preceding  section;  also  People  t>.  Colorado  Centr. 
R.  Co.,  42  F.  fm 

vol.  it.  — 35 
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mandamus,1  nothing  need  be  here  added.  It  is  proper,  however, 
to  consider  more  in  detail  the  nature  and  extent  of  the  interest 
which  will  support  the  proceeding  when  instituted  to  enforce 
mere  private  rights,  since  the  writ  will  not  issue  for  that  pur- 
pose unless  there  be  some  substantial  interest  of  the  relator  to 
be  protected.2  The  meaning  of  all  the  illustrations  given,  and 
of  all  which  might  be  given,  is  that  the  rule  that  the  real  party 
in  interest  must  appear  as  relator  in  a  mandamus  proceeding,  to 
enforce  a  private  right  due  by  a  public  officer,  applies  as  in  ordi- 
nary civil  actions. 

§  1627.  Same  —  Illustrations.  —  One  who  has  furnished  the 
means  to  a  contractor  for  the  erection  of  water-works  for  a  city, 
and  who  has  contracted  to  purchase  the  works,  which  contract 
has  not  been  completed  because  of  the  city's  refusal  to  accept 
the  works,  has  such  interest  as  entitled  him  to  apply  for  man- 
damus to  compel  the  city  to  comply  with  its  contract.8  The 
same  is  true  of  one  who  is  employed  to  furnish  facts  and  evidence 
necessary  to  authorize  the  county  auditor  to  subject  to  taxation 
property  improperly  omitted  from  the  tax  duplicate,  who  is  to 
receive  for  his  services  a  percentage  of  the  tax  collected  on  the 
restored  property ; 4  of  a  liquor  dealer  who  has  money  invested 
in  the  business  within  the  meaning  of  a  statute  which  provides 
for  the  issuance  of  a  writ  of  mandamus  "  on  the  application  of 
the  party  beneficially  interested  "  in  a  proceeding  to  compel  the 
county  board  to  issue  a  license  to  him ; 6  of  a  contractor  who  has 

*  Supra,  §§  1623,  1624. 

*  See  Bates  t>.  Plymouth,  14  Gray,  (Mass.)  163;  Myers  r.  State,  61  Miss. 
138;  Commonwealth  v.  Park,  9  Phil.  (Pa.)  481;  Foote  v.  Board  of  Supervisors, 
67  Miss.  156;  6  So.  612;  State  t>.  Benton,  (Neb.)  47  N.  W.  477;  People  c. 
Green  County  Supervisors,  14  Abb.  (N.  T.)  N.  Cas.  29.  A  resident  taxpayer 
and  elector  who  fails  to  show  such  interest  cannot  bring  mandamus  against  a 
eity  and  the  authorities  thereof  to  compel  the  removal  of  a  wooden  frame 
building,  within  the  fire  limits  of  the  city,  prescribed  by  ordinance,  and  which 
building  had  been  moved  from  one  point  within  said  limits  to  another  by 
special  permit  of  the  city  council  to  said  owner.  State  r.  City  of  Kearney, 
(Neb.)  41  N.  W.  175;  25  Neb.  262.  The  proprietor  of  a  newspaper,  though 
of  the  only  paper  in  the  county,  has  no  such  personal  interest  in  the  publica- 
tion of  the  laws  as  that  he  can  compel  by  mandamus  the  board  of  supervisors 
to  comply  with  Iowa  Laws,  1866,  ch.  118,  and  to  order  such  publication  in  his 
paper.  The  law  was  made  for  the  good  of  the  publio  rather  than  of  the 
printer.     Weloh  v.  Board  of  Supervisors,  23  Iowa,  199. 

•  State  v.  City  of  Crete,  (Neb.)  49  N.  W.  272. 
<  State  v.  Crites,  (Ohio)  26  N.  E.  1052. 

•  Territory  ».  McPherson,  50  N.  W.  351 ;  6  Dak.  27. 
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made  improvements  under  a  contract  with  the  city,  whereby  he 
was  to  collect  from  the  abutting  owners  benefited,  in  mandamus 
against  the  city  as  a  corporation,  to  compel  it  to  estimate  the 
work  done ; 1  of  a  judgment  creditor  of  a  county  who  has  received 
a  warrant  on  the  treasurer  which  is  refused  payment  in  a  pro- 
ceeding to  enforce  the  collection  of  a  tax  to  pay  such  judgment.2 
But  a  party  asking  the  supreme  court  for  a  mandamus  to  an  in- 
ferior court  to  make  a  rule  on  one  of  its  ministerial  officers,  as 
the  marshal,  must  show  clearly  his  interest  in  the  matter  which 
he  presents  as  the  ground  of  his  application.8  And  to  entitle 
the  applicant  to  a  mandamus,  directing  the  road  supervisor  to 
open  a  highway  which  has  been  legally  established,  he  must 
show  a  personal  interest  in  the  action  other  than  any  expected 
diversion  of  travel  from  his  land  to  the  proposed  road.  His 
interest  depends,  not  upon  the  opening  of  the  road,  but  upon 
the  use  of  it  by  the  public.4  Nor  will  mandamus  lie,  at  the  in- 
stance of  a  taxpayer  not  specially  wronged,  to  compel  a  county 
clerk  to  pay  over  to  the  county  collector  the  fees  of  his  office, 
as  required  by  law.  The  proper  remedy  is  an  action  by  the 
collector.5 

§  1628.  Interest  in  Question  of  Removal  of  County  Beat.  — 
With  respect  to  the  interest  which  will  entitle  a  private  party 
to  maintain  mandamus  in  a  matter  pertaining  to  the  location  of 
a  county  seat  and  keeping  of  the  county  records  and  offices  at 
it,  the  authorities  are  somewhat  conflicting.  In  Oregon  it  was 
held  that  the  fact  that  persons  are  residents  and  taxpayers  of 
a  county  entitled  them  to  apply  for  mandamus  to  compel  the 
county  clerk  to  move  the  records,  and  keep  his  office  in  the  town 
alleged  to  have  been  chosen  as  the  permanent  county  seat  at  an 
election  held  for  that  purpose.6     But  in  Michigan,   where  a 

1  Wren  v.  Indianapolis,  96  In d.. 206. 
9  United  States  o.  Vernon  Co.,  3  Dill.  281. 
»  Ex  parte  Fleming,  2  Wall.  759. 
4  Moon  v.  Cort,  43  Iowa,  503. 

•  State  o.  Hollinshead,  (N.  J.)  2  A.  244. 

•  State  p.  Grace,  (Or.)  25  P.  382;  see  State  v.  Matley,  17  Neb.  564.  In 
State  n.  Grace,  Lord,  J.,  said:  "  That  the  defendant,  as  county  clerk,  should 
keep  the  office  of  county  clerk  at  the  county  seat,  as  required  by  law,  is  the 
subject-matter  in  which  the  relator  as  a  citizen  and  voter  of  the  county  has  a 
general  interest,  and  in  the  absence  of  any  objection  affecting  the  remedy  by 
mandamus,  that  interest  is  sufficient  to  enable  him  to  maintain  this  proceed- 
ing.   When  the  law  appoints  a  place  for  a  county  seat,  and  fixes  its  officers 
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county  officer  has  removed  his  office  from  a  former  county  seat 
to  a  place  to  which  he  claims  the  county  seat  has  been  removed 
by  action  of  the  supervisors  and  electors,  mandamus  to  compel 
him  to  return  will  not  be  granted  at  the  instance  of  a  private  in- 
dividual, in  the  absence  of  any  showing  of  a  refusal  by  the  public 
officers  upon  request  to  make  the  application,  or  that  the  relator 
has  any  special  interest  in  the  matter  not  common  to  citizens 
generally.  * 

§  1629.    Holders    of  Municipal    Indebtedness.  —  Under    a   city 

charter  making  it  the  duty  of  the  treasurer  to  pay  the  interest 
on  certain  bonds  out  of  a  fund  provided  for  that  purpose,  a  bond- 
holder may  maintain  mandamus  to  compel  payment,  and  it  is  no 
defence  that  the  interest  coupons  have  not  been  presented  to  the 
board  of  trustees  for  examination  and  audit,  or  that  other  bond- 
holders have  not  demanded  payment.3  And  a  non-resident 
creditor  is  entitled  to  mandamus  to  compel  trustees  to  appoint 
referees  under  a  statute,  in  order  to  contest  the  validity  of  debts 
claimed  by  attaching  creditors.8 

§  1630.  Property  Owners  adjacent  to  Streets.  —  Where  the 
owners  of  property  are  compelled  by  law  to  pay  for  the  paving  of 
such  parts  of  the  street  as  lie  in  front  of  their  lots,  they  have 
such  a  particular  right  or  privilege  in  the  paving  of  the  street, 
independently  of  that  which  they  hold  with  the  public  at  large, 


thereat,  it  is  a  matter  of  public  right  in  which  all  the  citizens  of  the  county 
are  interested,  and  the  officers  should  be  kept  at  that  place  for  the  transaction 
of  the  public  business.  Such  being  the  case,  the  relators,  as  residents,  voters, 
and  taxpayers,  are  parties  '  beneficially  interested '  in  the  execution  of  the 
laws,  and  as  such  are  entitled  to  enforce  the  performance  of  duty  which  de- 
volves upon  such  officers  to  keep  their  offices  at  the  county  seat  by  the  writ  of 
mandamus.*9     See  Railroad  Co.  n.  Hall,  95  U.  S.  355. 

1  People  ik  Green,  29  Mich.  121.  One  whose  only  interest  is  that  of  an 
elector  in  the  county  cannot  apply  in  his  own  name  for  such  a  writ  to  compel 
a  board  of  supervisors  to  order  an  election  for  the  people  to  vote  on  the  ques- 
tion of  the  removal  of  the  county  seat.  Linden  v.  Alameda  County,  45 
Cal.  60. 

fl  Meyer  v.  Porter,  65  Cal.  67;  see  Morton  r.  Comptroller-General,  4  S.  C 
430.  The  holder  of  a  city  order,  not  the  party  drawing  it,  is  the  proper  relator 
to  compel  its  payment.  State  v.  Haben,  22  Wis.  660.  The  creditor,  and  not 
the  district  council,  is  the  proper  party  to  petition  for  mandamus  to  the  dis- 
trict treasurer  to  compel  the  payment  of  orders  given  by  the  district  council 
for  material  for  public  improvements,  even  though  his  refusal  to  pay  impedes 
the  public  work.     Portland  Stoneware  Co.  v.  Taylor,  (R.  I.)  19  A.  1086. 

•  Titus  v.  Kent,  1  How.  (N.  T.)  Pr.  80. 
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as  to  enable  them  to  be  parties  at  whose  instance  a  writ  of  man- 
damus may  be  sued  out.1 

§  1631.  In  Action  against  Private  Corporation.  —  In  proceedings 
by  mandamus  against  private  corporations,  the  principles  illus- 
trated in  the  preceding  section  are  applicable,  and  the  party 
really  interested  in  having  the  duty  performed  should  appear  as 
relator  in  the  action.2  Where,  however,  another  corporation 
brings  the  action  to  compel  the  proper  officer  to  affix  the  corpo- 
rate seal,  the  corporation  seeking  the  remedy  should  appear  as 
relator  in  its  own  name.8  And  where  the  performance  of  a  pub- 
lic duty  is  sought  in  the  proceeding,  any  citizen  may  become 
the  relator,  or  the  proceeding  may  be  prosecuted  by  a  public 
officer  in  the  name  of  the  state  without  a  private  relator.  Thus, 
it  was  held  that  mandamus  to  compel  a  railroad  company  to 
erect  and  maintain  a  station  at  a  certain  place  and  stop  its 
trains  there  for  the  accommodation  of  the  public,  founded  upon 
an  alleged  breach  of  public  duty  required  of  it  by  law,  is  prop- 
erly brought  in  the  name  of  the  state,  at  the  relation  of  the 
prosecuting  attorney  of  the  county  in  which  the  place  is  located.4 
And  there  is  an  important  distinction  to  be  observed  with  refer- 
ence to  parties  defendant  between  mandamus  proceedings  to 
enforce  the  rights  of  stockholders,  and  such  actions  brought  to 
compel  the  performance  of  public  duties.  In  the  former  case 
the  particular  agent  charged  with  the  duty  is  the  only  necessary 
party  defendant,6  while  in  the  latter  the  corporation  should  be 
sued  in  its  corporate  name.6 

§  1632.    Proceeding  instituted  by  Publio    Officer.  —  In    matters 

affecting  the  community  at  large  the  action  may,  in  probably 
every  state,  be  instituted  and  prosecuted  by  the  attorney-general 
or  other  prosecuting  officer  upon  his  own  motion  and  official  in- 
formation, without  the  intervention  of  any  other  person;7  and  in 

1  Commonwealth  v.  Dickinson,  3  Brews.  (Pa.)  561;  compare  6effner  v. 
Commonwealth,  28  Pa.  St.  108. 

•  For  rights  of  stockholders  and  members,  see  supra,  Chap.  L.  Snbd.  II. 
»  People  r.  Blackhurst,  11  N.  Y.  S.  675. 

«  Northern  Pac.  R.  Co.  v.  Territory,  12  S.  Ct.  283. 

•  Swift  v.  State,  (Del.)  6  A.  856;  State  ».   Bergenthal,  (Wis.)  39  N.  W. 
566;  People  v.  Lake  Shore,  etc.  K.  R.  Co.,  18  N.  Y.  Supreme  Ct.  1. 

•  Northern  Pac.  R.  Co.  v.  Territory,  12  S.  Ct.  283. 

7  People  v.  Metropolitan  Bank,  7  How.  (N.  Y.)  Pr.  144;  State  v.  Missouri 
Pac.  Ry.  Co.,  33  Kan.  176;  5  P.  772;  Woodruff  v.  New  York  &  N.  E.  R.  Co., 
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Connecticut,  Maine,  Michigan,  and  Nebraska,  it  seems  that  all 
mandamus  proceedings  to  enforce  performance  of  strictly  public 
duties  must  be  prosecuted  in  the  name  of  the  state's  attorney.1 
In  Florida  the  right  is  not  confined  to  attorneys  representing  the 
state,  but  extends  to  any  other  officer  whose  duty  it  is  to  see  to 
the  proper  compliance  with  the  requirements  of  the  law  by  the 
officer  owing  the  duty.2 

§  1633.  Joinder  of  Relators  —  Numerous  Interests.  —  An  appli- 
cation for  a  mandamus  to  compel  the  performance  of  an  act  affect- 
ing many  persons9  interests,  made  in  the  name  of  the  people, 
and  signed  only  by  the  attorney  of  the  relator,  will  not  be  dis- 
missed because  not  made  in  the  name  of  some  one  interested,  if 
the  attorney-general  unites  in  the  brief  in  support  of  the  appli- 
cation.8 

In  case  charges  have  been  preferred  against  several  municipal 
officers  at  one  and  the  same  time,  who  have  been  tried  to- 
gether, and  removed  from  office  by  one  and  the  same  order,  they 
have  sufficient  identity  and  mutuality  of  interest  to  authorize 
them  to  be  joined  as  relators  in  one  and  the  same  mandamus 
proceeding.4. 

§  1634.  Intervention  —  New  Parties.  —  Any  third  person,  hav- 
ing an  interest  either  in  the  success  of  the  relator  or  respondent, 
or  opposed  to  both,  may  usually  intervene  in  the  mandamus 

« 

(Conn.)  20  A.  17.  In  Indiana  the  township  trustee  is  the  proper  relator  in  an 
action  to  compel  the  auditor  to  make  a  school  tax  assessment;  his  duty  ex- 
tending to  doing  what  is  reasonable  to  secure  the  collection  of  the  special  tax 
levied  by  him.     Cole  v.  State,  (Ind.  Sup.)  31  N.  E.  458. 

1  See  State  v.  Hartford,  etc.  R.  R.  Co.,  29  Conn.  538 ;  Whitesides  v.  Stewart, 
(Tenn.)  20  S.  W.  245;  Doolittle  v.  Selectmen  of  Branford,  22  A.  336;  59  Conn. 
402,  action  to  compel  laying  out  highway  in  suitable  manner;  Mitchell  v.  Board- 
man,  (Me.)  10  A.  452;  Grondin  e.  Logan,  (Mich.)  50  N  W.  130,  holding  that 
an  application  made  by  a  justice  of  the  peace,  on  behalf  of  another  justice,  for 
mandamus  to  compel  a  town  board  to  receive  said  justice  as  a  member  of  the 
board,  will  be  denied  when  there  is  no  authority  shown  for  making  such  ap- 
plication ;  State  v.  Sovereign,  17  Neb.  173.  But  where  county  commissioners 
refuse  to  carry  into  effect  a  judgment  of  the  supreme  court,  rendered  upon  the 
report  of  a  committee  appointed  in  case  of  appeal  from  their  decision,  as  pro- 
vided by  Laws,  1859,  ch.  103,  §  36,  such  court  may  issue  a  writ  of  mandamus 
on  petition  made  by  the  injured  party.  Harriman  v.  Waldo  County,  53  Me. 
83;  see  also  People  v.  Regents  of  the  University,  4  Mich.  98. 

1  See  Holland  v.  State,  23  Fla.  123;  1  So.  521. 

•  People  v.  San  Francisco,  36  Cal.  594. 

4  State  v.  Shakspeare,  (La.)  8  So.  893.  See  also  People  v.  Maher,  (Sap.) 
19  N.  Y.  S.  758. 
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suit.1  Thus,  on  an  alternative  writ  of  mandamus  to  compel  a 
county  clerk  and  board  of  canvassers  to  re-assemble  and  canvass 
the  votes  of  the  county  seat,  it  was  held  that  citizens  of  the 
county  were  entitled  to  intervene. a  And  where  an  application 
for  mandamus  is  in  the  name  of  the  applicant,  when  it  should 
have  been  in  the  name  of  the  state,  but  the  objection  is  not  made 
by  the  return  or  antecedently  thereto,  the  questions  involved  may 
be  legally  decided,  and  the  proceedings  afterwards  amended.8 
But  the  Missouri  practice  act  only  provides  for  issues  in  a  pro- 
ceeding by  mandamus  to  be  made  between  the  party  to  whom  the 
writ  is  directed  and  the  party  suing  it  out ;  accordingly,  on  rela- 
tion of  the  treasurer  of  a  school  sub-district  against  a  county  col- 
lector to  pay  over  to  the  relator  a  railroad  school  tax,  the  county, 
although  interested,  cannot  interplead.4  And  to  entitle  a  party 
to  intervene  in  any  case  he  must  be  shown  to  have  some  direct 
interest  in  the  matter  and  right  to  have  the  act  performed  by  the 
respondent.  Thus,  in  a  proceeding  by  mandamus  to  compel  the 
state  auditor  to  issue  his  warrant  in  favor  of  the  applicant,  for  a 
sum  found  due  the  latter  by  a  statutory  arbitration  between  him 
and  the  state,  a  creditor  of  the  applicant  cannot  intervene,  and 
ask  the  court  to  direct  the  auditor  to  issue  to  him  a  warrant  for 
the  amount  of  his  debt5 


II.  Defendant. 


§  1 635.  Municipal  Corporation  not  usually 
necessary. 

1636.  Succession  of  new  Municipal  Cor- 

poration in  Same  Territory. 

1637.  Succession  in  Office. 


§  1638.  Succeeding  Municipality. 

1639.  Joinder  of  parties  Defendant. 

1640.  Same  Subject. 

1641.  Same  —  United  States  Courts. 


1  State  v.  Pillsbury,  31  La.  An.  1.  In  mandamus  to  a  railroad  to  bridge  its 
tracks  where  they  cross  a  street,  it  is  proper  to  allow  an  amendment  of  the 
information  and  alternative  writ,  to  bring  in  as  a  party  another  railroad 
claiming  some  interest  in  one  of  the  tracks  in  question.  State  v.  Minn.  &  St. 
L.  Ry.  Co. ,  (Minn.)  39  N.  W.  153.  If  any  person  other  than  the  relator  is 
entitled  to  the  writ  under  111.  Rev.  St.  ch.  87,  §  7,  this  is  matter  of  defence 
and  not  of  interpleader.     Winstanley  v.  People,  92  HI.  402. 

3  State  v.  Matley,  17  Neb.  564. 

1  Runion  v.  Latimer,  6  Rich.  (S.  C.)  126. 

4  State  v.  Burkhardt,  59  Mo.  75. 

*  Hewitt  v.  Craig,  86  Ky.  23;  5  S.  W.  280;  see  also  People  v.  Myers, 
3N.Y.  S.  365;  50  Hun,  479. 
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§  1635.    Municipal  Corporation  not  usually  necessary.  —  All  the 

duties  of  municipal  corporations  are  performed  by  their  officers, 
and  while  derelictions  of  duty  by  the  latter  are  in  many  cases 
attributable  to  them  in  their  corporate  capacity,  yet  in  order  to 
render  the  proceeding  by  mandamus  effective  and  insure  obedi- 
ence to  the  writ,  it  is  invariably  directed  to  the  particular  muni- 
(ipal  officer  at  whose  hands  performance  is  due;  and  even  where 
the  power  and  duty  are  lodged  with  the  governing  body,  it  is 
directed  to  such  body  and  not  the  municipality  in  its  corporate 
name.  And  mandamus  directed  to  the  "  mayor  and  aldermen  " 
of  a  city,  if  they  constitute  the  government  of  a  city,  is  correct, 
although  the  city  is  incorporated  under  a  name,  and  has  power  to 
sue  and  be  sued. l 

§  1636.    Succession    of    New    Municipal    Corporation    In    Same 

Territory.  —  If  the  charter  of  a  city  be  repealed,  and  the  territory 
and  inhabitants  reorganized  into  "  taxing  districts  "  under  the 
control  of  commissioners,  to  whom  the  power  of  taxation  for 
current  expenses  and  compromise  bonds  is  given,  such  "  taxing 
district "  is  the  successor  of  the  city  in  the  municipal  obliga- 
tions, and  mandamus  to  the  commissioners  will  lie  to  enforce  by 
taxation  the  payment  of  judgments  against  the  original  corpora- 
tion.2 On  the  same  principle  mandamus  to  levy  a  tax,  made 
peremptory  against  the  police  jury  of  a  division  of  a  parish,  may 
be  enforced  after  a  consolidation  of  the  divisions  of  the  same 
parish  against  the  police  jury  of  the  parish  thus  formed.8 

§  1637.  Succession  in  Office.  —  As  a  rule,  the  change  in  the 
person  of  the  officer  does  not  affect  the  right  to  mandamus  to 
compel  performance  of  an  official  duty.4  And  where,  as  regards 
the  principal  remedy,  the  proceeding  is  against  an  officer  in  his 
official  capacity,  rather  than  in  his  individual  capacity,  man- 
damus will  lie  against  him,  although  the  papers  on  which  the 

1  Mayor  p.  Lord,  9  Wall.  409 ;  see  also  People  v.  Common  Council  of  N.  Y., 
1  Abb.  (N.  Y.)  Pr.  N.  s.  318;  20  How.  Pr.  327;  Farrell  ».  King,  41  Conn. 
448;  compare  Wren  v.  Indianapolis,  96  Ind.  206. 

8  Devereaux  v.  City  of  Brownsville,  29  F.  742. 

8  State  v.  Police  Jury,  Parish  of  Jefferson,  39  La.  An.  979;  3  So.  88. 

4  Prescott  t\  Gonzer,  34  Iowa,  175.  Where  it  is  res  judicata  that  the 
removal  of  a  police  sergeant  from  office  by  the  city  council  was  unlawful, 
the  subsequent  incumbent  is  not  a  necessary  party  to  a  mandamus  pro- 
ceeding to  restore  the  former  to  the  office.  State  v.  Atlantic  City,  (N.  JJ 
19  A.  780. 
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funded  were  served  on  his  predecessor.1    Nor  are 

•  ^ndamus  against  a  fiscal  officer,  to  require  him 

^\        *%&.  'efeated  in  Michigan  by  the  person  against 

5>  ^>         ^  ienced  going  out  of  office.2    And  it  was 

■  "%,  ^  *cto  superintendent  of  schools,  to  whom 

^    -g,  *^  ^ho  is  now  out  of  office,  was  not  a 

y  <£x  **W^L  proceedings  by  one  claiming  to  be 

^^    ^   ^  <fr  compel  the  auditor  to  pay  his 

^    r*k     e>£ /V  °<fr  ^                          taken  in  Ohio4  and  in  the 

'  ^  /h  &%.  ty*    V    *  Revivor  of  a   judgment 

,.  **^   *^  ^v;  ^&>  municipal  corporation  is  ac- 

'v  *%~Ss6'  °n  °*  recor(^     ^  9e*re  facia*  is 

*%>A  *  *damus  can  issue  against  a  "taxing 

+aer  the  Tennessee  statutes  in  place  of  a 

.ion  whose  charter  has  been  repealed.8 

«ider   of  Parties   Defendant.  —  Mandamus   will   not 

compel  a  public  officer  to  perform  a  ministerial  duty, 

~t  the  evidence  shows  that  his  ability  to  do  so  depends  on  the 

1  State  t7.  Gates,  22  Wis.  210.  But  where  the  commissioner  of  public 
works,  after  being  compelled  to  give  the  relator  a  permit  to  remove  a  pave- 
ment in  order  to  lay  its  track,  appeals  from  the  order  granting  the  mandamus, 
and  the  track  is  laid,  and  the  commissioner  oat  of  office,  the  case  is  not  of 
sufficient  importance  to  be  heard  on  the  merits,  as  the  city,  not  being  a  party, 
is  not  bound  by  the  judgment.  People  v.  Squire,  110  N.  Y.  666;  18  N.  E. 
362. 

3  People  v.  Treasurer  of  Rexford,  37  Mich.  351. 
1  Williams  v.  Clayton,  (Utah)  21  P.  398;  see  also  Mason  v.  School  Dist. 

No.  14,  20  Vt.  487,  holding  that  the  court  will  not  grant  a  writ  of  mandamus 
requiring  the  clerk  of  a  school  district  to  amend  his  records,  where  it  appears 
that  he  has  ceased  to  be  a  clerk,  and  thus  removed  without  the  jurisdiction  of 
the  court. 

4  State  v.  Lynch,  8  Ohio  St.  347.  A  writ  of  mandamus  may  be  directed  to 
the  judges  of  the  district  court,  instead  of  the  district  court.  Hollister  v. 
Judges,  8  Ohio  St.  201. 

6  United  States  v.  Boutwell,  17  Wall.  604 ;  see  Beachy  v.  Lamkin,  1  Idaho  T. 
48.  Abatement.  —  A  petition  for  a  writ  of  mandamus  to  command  the  holder 
of  an  office  to  surrender  the  same  to  the  petitioner  cannot  be  prosecuted  after 
the  death  of  the  petitioner.  Booze  v.  Humbird,  27  Md.  1.  That  when  a  suit 
for  a  writ  of  mandamus  is  prosecuted  by  a  sheriff  or  other  public  officer  in  his 
official  capacity,  for  the  public  benefit,  and  he  dies,  or  his  term  of  office  ex- 
pires before  the  determination  of  the  suit,  it  will  not  abate,  but  shall  be  con- 
tinued by  his  successor;  see  Felts  v.  Memphis,  2  Head,  (Tenn.)  650. 

•  Devereaux  v.  City  of  Brownsville,  29  F.  742. 


1338  MANDAMUS.  [PABT  IL 

co-operative  action  of  a  third  person  who  is  not  before  the  court1 
On  the  same  principle,  the  peremptory  writ  will  be  refused  where 
sought  to  compel  the  performance  of  an  act  materially  affecting 
the  interests  of  third  persons  not  made  parties;  and  a  person 
appointed  to  the  office  of  crier,  being  in  possession  of  the  office, 
cannot  be  ousted  by  mandamus  against  the  judge  appointing 
him,  without  being  made  a  party  to  the  proceeding.2  So  in  man- 
damus to  compel  a  railroad  company  to  receive  and  recognize 
the  relator  as  one  of  its  directors,  the  acting  director,  whose 
place  the  relator  seeks  to  fill,  is  a  necessary  party,  though  he  is 
not  a  resident  of  the  state.8  Nor  will  mandamus  to  compel  the 
commissioner  of  the  general  land  office  to  give  title  to  public 
land  be  granted  where  it  appears  that  there  are  other  claimants 
who  are  not  parties  to  the  proceeding,  notwithstanding  that  their 
claims  are  alleged  in  the  petition  to  be  void.4  For  a  similar 
reason  in  mandamus  by  a  county  commissioner  to  compel  the 
county  judge  to  permit  petitioner  to  perform  his  duties  as  com- 
missioner, all  the  other  members  of  the  commissioners9  court 
are  necessary  parties  defendant.6  Nor  will  mandamus  lie  against 
a  county  court  to  compel  the  levy  of  a  tax,  but  must  be  brought 
against  the  individual  officers  intrusted  with  the  performance  of 
that  duty.6 

§  1640.  Same  Subject.  —  But  the  only  proper  parties  to  man- 
damus are  the  relator  or  relators  claiming  to  be  interested  in  the 
performance  of  the  duty,  and  the  party  upon  whom  the  duty  is 
imposed  by  law;  and  it  is  inconsistent  with  the  nature  of  the 
remedy  to  bring  in  as  defendants  parties  only  collaterally  and 
incidentally  interested  in  the  subject  of  the  controversy.7  Ac- 
cordingly, it  was  held  that  to  join  the  treasurer  of  a  state  with 

1  State  v.  Cavanac,  30  La.  An.  Part  I.  237;  see  also  Cullem  v.  Latimer, 
4  Tex.  329  ;  Peck  p.  Board  of  Supervisors  Los  Angeles  County,  90  Cal.  384 ; 
27  P.  301.  The  writ  of  mandamus  should  be  directed  to  all  the  persons  whose 
duty  it  is  to  perform  the  act  required,  though  some  of  them  may  be  applicants 
for  the  writ.     State  v.  Jones,  1  Ired.  (N.  C.)  L.  129. 

*  People  v.  Wendell,  10  N.  Y.  S.  587. 

*  Cross  v.  West  Virgiuia,  C.  &  P.  Ry.  Co.,  35  W.  Vai  174;  12  S.  E.  765. 

4  Tabor  v.  Commissioner,  29  Tex.  508;  see  also  Wright  v.  Board  of  Com- 
missioners of  Gallatin  Co.,  (Mont.)  9  P.  543. 

6  Gaal  v.  Townsend,  77  Tex.  464;  14  S.  W.  365.  Same  principle,  State  r. 
Superior  Court  of  King  County,  (Wash  )  30  P.  82. 

*  Montgomery  County  v.  Menifee  County  Court,  (Ky.)  18  S.  W.  1021. 

7  State  v.  Smith,  7  S.  C.  275. 
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the  auditor,  in  an  application  for  a  writ  of  mandamus  to  compel 
payment  of  a  claim  against  the  state,  is  improper  when  the 
plaintiff  has  obtained  no  warrant  from  the  auditor ; 1  also  that  in 
a  proceeding  by  mandamus  to  compel  a  teacher  to  admit  a  child 
to  a  class  in  the  public  schools,  the  superintendent  of  schools  and 
the  board  of  education  are  not  proper  parties.2  And  even  where 
two  railroads  cross  the  same  streets  so  near  together  as  to  sug- 
gest the  necessity,  if  either  system  of  tracks  should  be  bridged, 
that  the  bridge  be  made  continuous  over  the  tracks  of  both  com- 
panies, it  is  proper  to  require  separate  mandamus  proceedings 
against  the  two  companies,  though  the  two  actions  may  be  tried 
together. 8 

§  1641.  Same  —  United  States  Courts. —  The  same  general  prin- 
ciples, as  to  parties  defendant,  prevail  in  United  States  as  in 
state  courts.  Thus,  it  was  held  where  a  judgment  against  a  town- 
ship is  rendered,  in  a  suit  on  bonds  issued  in  aid  of  a  railroad, 
the  township  trustee  is  not  a  necessary  party  to  proceedings  to 
compel  by  mandamus  the  levy  of  a  tax  for  the  satisfaction  of  the 
judgment.  The  duty  of  levying  the  tax  devolves  on  the  county 
commissioners.4  It  is  no  objection,  however,  to  the  writ  of  man- 
damus that  all  whose  co-operation  is  required  in  levying  the  tax 
are  joined  in  one  writ, —  as,  for  instance,  the  commissioners, 
clerk,  and  treasurer  of  the  county.5  But  oh  an  application  for 
a  writ  of  mandamus  to  compel  the  city  of  New  Orleans  to  pay  a 
judgment  regularly  obtained  against  it,  the  fact  that  other  judg- 
ments beside  the  relator's  have  been  recorded  under  a  state  stat- 
ute does  not  require  that  the  writ  of  mandamus  applied  for  by 
him  shall  direct  all  the  judgments  to  be  paid  in  their  proper 
order,  since  the  court  will  not  undertake  to  enforce  the  rights  of 
persons  who  do  not  invoke  its  aid.6 

1  Boner  v.  Adams,  65  N.  C.  639 ;  same  principle,  Waldron  v.  Lee,  5  Pick. 
(Mass.)  323. 

*  Tape  v.  Hurley,  66  Cal.  473;  6  P.  129. 

»  State  v.  Minneapolis  &  St  L.  Ry.  Co.,  39  Minn.  219;  39  N.  W.  153. 
4  Labett  County  Commissioners  v.  United  States,  112  U.  S.  217. 

•  Id. 

«  City  of  New  Orleans  v.  United  States,  (Cir.  Ct  App.)  49  F.  40. 
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§  1642.  Important  Bearing  of  Statute  of  Anne.  —  Prior  to  the 
statute  of  Anne l  the  strictest  rules  of  common  law  applied  to 
the  pleadings  in  mandamus  proceedings,  the  application  being 
determined  alone  upon  the  return  to  the  alternative  writ,  which 
was  incontrovertible.  Until  the  enactment  of  that  statute, 
the  relator's  only  remedy,  if  relief  was  denied,  was  by  action 
against  the  respondent  for  damages  for  a  false  return.  But 
under  that  statute  and  subsequent  legislation  in  England,  the 
pleadings  in  mandamus  were  made  to  conform  very  nearly  to 
those  in  ordinary  actions  at  law ;  so  that  the  relator,  having  set 
up  his  right  or  cause  of  action,  and  the  alternative  writ  having 
issued,  the  latter  performed  the  office  of  a  declaration  at  com- 
mon law,  to  which  the  respondent  set  up  his  defence  by  way  of 


1  9  Anne,  c.  20. 


CHAP.  LIL]  pleadings.  1341 

return,  following  which  the  relator  demurred  or  took  issue. 
The  provisions  of  the  statute  of  Anne  may  be  considered  as  part 
of  the  body  of  the  law  in  most  if  not  all  the  states  of  the  Union, 
having  received  judicial  recognition  in  some,  and  adoption  by 
legislative  enactment  in  others.  But  numerous  and  important 
modifications  have  been  made  in  several  of  the  states  in  order  to 
harmonize  the  pleadings  in  mandamus  with  requirements  in 
other  civil  actions.  It  is  scarcely  necessary,  however,  to  pur- 
sue and  analyze  all  the  local  peculiarities  introduced  by  statute, 
as  the  profession  in  each  state  is  presumed  to  be  familiar  with 
them.  What  will  be  attempted  will  be  an  illustration  of  general 
principles,  and  their  application  to  whatever  serves  the  purpose 
of  the  first  pleading  by  plaintiff  and  respondent  respectively, 
whether  these  be  the  writ  and  return,  or  a  formal  petition  and 
answer.1 

§  1643.  Essentials  of  Petition  —  General  Principles.  —  Only  the 
general  essentials  of  good  pleading  are  required  in  the  petition, 
and  the  same  rules  apply  to  the  alternative  writ,  where,  as  is 
still  the  case  in  several  states,  that  serves  the  purpose  of  plain- 
tiff's first  pleading.3    The  following  are  the  most  important 


1  3  Bl.  Com.  265;  Commercial  Bank  v.  Comra'rs,  10  Wend.  26. 

*  Under  the  New  York  Code  the  alternative  writ  answers  to  the  complaint 
in  an  ordinary  action,  and  the  return  to  the  answer.  A  counter  claim  can- 
not be  set  up  in  the  return,  and  there  can  be  no  reply.  Where  the  denials  of 
the  return  raise  an  issue,  there  must  be  a  jury  trial,  unless  it  is  waived,  and 
the  verdict  may  be  general  or  special.  People  v.  Order  American  Star,  53 
N.  Y.  Super.  Ct.  66.  Under  the  Illinois  Practice  Act  of  1872  the  petition,  in 
the  case  of  mandamus,  takes  the  place  of  the  alternative  writ,  becomes  the 
foundation  of  all  subsequent  proceedings,  and  must,  consequently,  be  governed 
by  the  same  rules  of  pleading  as  are  applicable  to  declarations  in  other  cases 
at  law.  Washington,  etc.  Highway  Comm'rs  v.  Gibson,  7  111.  App.  231; 
People  t>.  Glann,  70  111.  232.  Under  the  practice  in  Mississippi,  (Acts  1876. 
56)  no  fiat  directing  issuing  of  the  writ  is  necessary.  A  petition  is  substituted 
for  the  old  alternative  writ.  Klein  v.  Supervisors  of  Smith,  54  Miss.  254.  In 
Oregon,  under  Hill's  Code,  §  600,  a  petition  for  mandamus  is  no  part  of  the 
pleadings,  and  the  writ  must  be  sufficient  in  itself  to  show  what  is  claimed ; 
and  if  wanting  in  any  material  allegations,  it  cannot  be  aided  by  reference  to 
the  facts  in  the  petition.  26  P.  1061,  affirmed.  McLeod  v.  Scott,  (Or.)  29 
P.  1.  In  Nevada  the  proceeding  by  mandamus  is  a  civil  remedy,  having  all 
the  qualities  and  attributes  of  civil  action,  and  is  applied  solely  for  the  protec- 
tion of  civil  rights.  The  alternative  writ,  and  the  return  thereto,  are  usually 
regarded  as  constituting  the  pleadings  ;  the  writ  standing  in  the  place  of  the 
complainant,  and  the  return  taking  the  place  of  the  plea  or  answer  in  an  ordi- 
nary action  at  law.     State  v.  Gracy,  11  Nev.  223. 
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rules :  1.  In  considering  whether  a  petition  for  a  writ  of  man- 
date  makes  out  a  prima  facie  case,  such  as  will  warrant  the 
issuance  of  an  alternative  writ,  the  court  will  look  to  the  facts 
alleged,  and  is  not  bound  by  the  pleader's  conclusion  of  law.1 
2.  It  must  state  all  of  the  facts  necessary  to  justify  the  grant- 
ing of  the  relief  demanded.  No  other  or  different  matters  are 
required.2  3.  The  relator  should  set  forth  the  facts  on  which 
his  right  to  a  mandamus  is  made  to  depend  with  certainty  to  a 
common  intent.8  4.  When  the  compulsory  performance  of  a 
duty  by  a  tribunal  of  limited  jurisdiction  is  sought, —  as,  for 
instance,  a  board  of  school  commissioners, — the  petition  must 
show  the  jurisdictional  facts;4  but  where  the  duty  is  clearly 
defined  by  law,  as  in  the  case  of  taxing  officers,  a  petition 
which  states  the  right  and  duty  in  general  terms  is  all  that  is 
required,  without  alleging  all  the  particular  facts  upon  which 

1  Parrish  v.  Reed,  (Wash.)  28  P.  372.  See  State  t>.  County  Judge,  2  Iowa, 
280;  People  v.  German  Church,  8  Lang.  (N.  Y.)  434;  People  v.  Township 
Board,  14  Mich.  28;  Commonwealth  v.  Commissioners,  etc.,  37  Pa.  St.  277. 
Where  mandamus  is  sought  to  compel  a  municipal  council  to  approve  a 
liquor-seller's  bond,  the  petition  for  the  order  to  show  cause  should  show  re- 
spondent's reason  for  refusing,  if  any  was  given,  and  the  circumstances  of 
refusal ;  otherwise  the  reason  must  be  presumed  sufficient,  and  the  order  may 
be  refused.  Goss  v.  Vermontville  Common  Council,  44  Mich.  319.  In  man- 
damus proceedings  in  the  supreme  court  to  restore  to  his  office  an  attorney 
disbarred  by  the  judgment  of  a  circuit  court,  relator  must  allege  in  the  alterna- 
tive writ  the  facts  which  show  that  the  court  exceeded  its  authority,  proceeded 
irregularly,  or  decided  erroneously  on  the  evidence,  and  not  allege  merely  that 
the  record,  evidence,  and  proceedings  are  wholly  insufficient,  and  that  the  judg- 
ment is  totally  null  and  void.    State  v.  Finley,  (Fla.)  11  So.  500. 

2  Golden  Canal  Co.  v.  Bright,  8  Col.  144 ;  6  P.  142.  See  State  v.  Everitt, 
52  Mo.  89;  Ex  parte  Fuller,  25  Ark.  443;  State  v.  Adams,  19  Nev.  370;  12  P. 
488. 

•  Central  District  &  Printing  Tel.  Co.  t>.  Commonwealth,  114  Pa.  St.  592; 
7  A.  926.  See  Kemerer  v.  State,  7  Neb.  130;  Lavalle  v.  Soucy,  96  III.  467; 
Winder  o.  Williams,  23  Tex.  601 ;  State  *.  Mobile  &  M.  Ky.  Co.,  59  Ala.  321; 
Kimball  v.  Morris,  2  Mete.  (Mass.)  573;  People  v.  Common  Council,  (Cal.) 
24  P.  727;  State  v.  City  of  New  Orleans,  42  La.  An.  1115;  8  So.  300  ;  Holland 
v.  State,  23  Fla.  123 ;  1  So.  521. 

4  Houston,  eto.  R.  Co.  v.  Randolph,  24  Tex.  317.  See  also  State  c.  Hanna, 
97  Ind.  469.  A  petitioner  for  a  mandamus  to  compel  county  commissioners 
to  declare  the  petitioner  register  of  deeds  should  aver  affirmatively  that  a  va- 
cancy existed  when  the  alleged  election  took  place.  Rose  v.  County  Com- 
missioners, 50  Me.  243.  The  papers  for  a  writ  of  mandamus  must  show 
that  the  inferior  tribunal  or  officer  exists,  and  that  it  is  its  duty  and  within  its 
power  to  do  the  act  desired.  Clark  v.  Buchanan,  2  Minn.  346.  Compare 
State  v.  Moss,  85  Mo.  App.  441. 
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the  writ  is  claimed.1  5.  In  the.  absence  of  an  averment  that 
the  relator  has  no  other  adequate  legal  means  of  redress,  or 
of  a  statement  of  facts  from  which  the  non-existence  of  other 
legal  remedy  may  be  inferred,  the  court  will  not  infer  that 
the  circumstances  are  such  that  the  use  of  the  writ  is  proper.2 

6.  If  the  right  is  dependent  upon  any  conditions,  the  existence 
or  performance  of  these  conditions  must  be  specifically  alleged.8 

7.  A  writ  of  mandamus  will  not  be  granted  where  the  prayer  of 
the  petition  is  that  it  may  be  issued  against  one  not  having  power 
to  execute  it.4 

§  1644.  Requirements  of  Alternative  'Writ.  —  In  several  states 
the  alternative  writ  still  fulfils  the  office  of  a  complaint  or  peti- 
tion, as  under  the  practice  inaugurated  by  the  statute  of  Anne. 
Where  such  is  the  case,  its  sufficiency  may  be  tested  by  the  same 
methods  and  principles  as  those  applying  where  plaintiff's  first 
pleading  is  a  petition  or  complaint  under  practice  acts.  The 
general  rule  is  that  an  alternative  writ   of  mandamus,   when 

1  Kidder  r.  Morse,  26  Vt  74.  The  complaint  on  which  an  alternative 
mandate  issued  to  compel  a  county  auditor  to  approve  the  bond  of  a  township 
trustee  alleged  that  relator  tendered  to  defendant  a  good  and  sufficient  bond. 
Held,  that  this  was  sufficient  on  demurrer;  if  uncertain,  the  remedy  was  by 
motion.    Cope  v.  State,  (Ind.)  25  N.  E.  866. 

1  State  v.  Union  Committee,  43  N.  J.  L.  518.  See  also  State  v.  Fletcher, 
80  Mo.  388;  School  Board  v.  People,  20  TIL  525.  Compare  People  v.  Hilliard, 
29  111.  413.  In  Arkansas  it  is  no  ground  of  demurrer  that  plaintiff  mistakes 
his  remedy  in  adopting  proceedings  by  mandamus  to  effect  the  purpose  of  an 
injunction ;  but  in  such  case  the  court  should,  of  its  own  motion,  dismiss  the 
petition,  unless  it  be  reformed  and  transferred  to  the  equity  docket.  Craw- 
ford v.  Carson,  85  Ark.  565. 

*  People  v.  Glenn,  70  111.  232.  See  Nelson  v.  Edwards,  55  Tex.  388. 
Under  an  agreement  to  issue  county  bonds,  "  said  county  to  receive  for  each 
bond  as  issued  a  certificate  for  the  same  amount  of  stock  in  said  company,"  — 
Held,  that  in  a  petition  for  mandamus  to  compel  the  issuing  of  the  bonds,  re- 
lator need  aver  only  readiness  to  issue  certificates  on  delivery  of  the  bonds. 
State  v.  County  Judge,  9  Iowa,  288.  Where,  on  an  application  for  writ  of 
mandate  before  the  California  supreme  court,  no  reason  is  shown  why  the  ap- 
plication was  not  made  in  the  first  instance  to  the  superior  court,  the  appli- 
cation will  be  denied.  Smith  t>.  Dunn,  (Cal.)  6  P.  848;  Sankey  v.  Society  of 
California  Pioneers,  (Cal.)  9  P.  424. 

4  State  v.  Dunn,  Minor,  (Ala.)  46.  Petition  not  alleging  that  the  duties 
required  of  defendant  had  not  been  performed  by  others  held  insufficient. 
State  v.  Palmer,  10  Neb.  203.  Mandamus  will  not  issue  against  the  chief  en- 
gineer of  the  water  department  to  compel  him  to  lay  pipe  on  a  certaiu  street, 
when  it  is  not  alleged  that  there  has  been  an  appropriation  by  the  city  coun- 
cils, which  will  enable  the  chief  engineer  to  contract  for  and  proceed  with  the 
work.     Commonwealth  v.  MoFadden,  14  Phila.  (Pa.)  161. 
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issued,  will  be  taken  as  in  the  nature  of  a  complaint  in  the 
cause,  and  must  show  not  only  what  is  claimed,  but  also,  in  it- 
self, the  ground  on  which  the  claim  is  made ;  and  the  facts  stated 
must  be  sufficient  in  law  to  entitle  the  party  to  the  writ.1  But 
the  facts  set  forth  by  the  plaintiff  in  the  alternative  writ  of  man- 
damus are  set  forth  by  way  of  recital,  and  not  in  the  positive 
manner  required  in  an  ordinary  declaration.2  While  in  Indiana,2 
the  affidavit  or  petition  upon  which  the  alternative  writ  is  based 
may  be  looked  into  to  determine  the  sufficiency  of  the  latter  on 
motion  to  quash,  a  different  view  is  taken  in  New  York  4  and 
Oregon,5  where  it  is  held  that  the  petition  for  the  alternative 
mandamus  cannot  be  looked  into  in  aid  of  the  allegation  of  facts 
contained  in  the  writ.  In  an  alternative  mandamus  the  title 
and  facts  relied  on  by  the  relator  must  be  distinctly  stated,  so 
that  they  may  be  admitted  or  traversed.6  And  if  the  relator  is 
not  entitled  to  what  he  demands  in  the  alternative  writ,  his 
motion  for  a  peremptory  writ  should  usually  be  denied,  although 
it  appear  that  he  is  entitled  to  a  portion  of  the  relief.  The  per- 
emptory writ  must  follow  the  alternative.7 

§  1645.  Petition  or  Alternative  Writ  to  Inferior  Court  —  Man- 
damus to  an  inferior  court  will  not  be  granted,  unless  the  peti- 
tion alleges  facts  sufficient,  if  proved,  to  show  that  such  court 

1  Gill  v.  State,  72  Ind.  266;  People  t>.  Chicago,  51  HI.  17;  State  v.  Sheridan, 
48  N,  J.  L.  82;  State  v.  Slavin,  11  Wis.  168;  Woodruff  t>.  New  York  &  N.  E. 
R.  Co..  (Conn.)  20  A.  17;  State  v.  Elwood,  11  Wis.  17;  People  v.  Ransom,  2 
N.  Y.  (2  Comst.)  490.  The  cases  cited  from  Illinois  and  Wisconsin  are  no 
longer  applicable  in  those  states.  See  supra^  §  1648,  and  note.  It  is  sufficient 
that  the  writ  of  mandamus  shows  facts  from  which  a  duty  legally  results, 
without  stating  the  statute  by  force  of  which  the  duty  arises.  State  v.  County 
Judge,  7  Iowa,  186.  An  alternative  writ  alleging  that  the  governor  refuses  to 
act  on  the  return  and  report  of  the  census  taker  in  proceedings  to  organize  a 
county,  but  not  that  no  complaint  of  fraud  or  illegality  was  ever  brought  to 
the  attention  of  the  governor,  or  that  the  delay  wm  not  for  the  purpose  of  an 
investigation,  does  not  allege  sufficient  grounds  for  a  mandamus.  Martin  p. 
Ingham,  88  Kan.  641;  17  P.  162. 

2  Fisher  t>.  Charleston,  17  W.  Va.  595. 

8  Gill  v.  State,  72  Ind.  266.     See  also  State  v.  Lean,  9  Wis.  279. 

*  People  r.  Columbia  Club,  (Sup.)  15  N.  Y.  S.  821;  20  Civil  Proc.  R.  319. 

8  Elliott  v.  Oliver,  (Or.)  29  P.  1. 

e  Commonwealth  Bank  ».  Commissioners'  Canals,  10  Wend.  (N.  Y.)  25. 
The  writ  should  be  served  on  the  defendant,  and  it  becomes  the  leading  plead- 
ing in  the  suit.  To  that  the  respondent  should  make  his  return.  Johns  r. 
Gibbs.  51  Miss.  401 ;  Haskins  t>.  Supervisors,  Id.  406. 

T  People  v.  N.  Y.  Supervisors,  10  Abb.  (N.  Y.)  Pr.  238;  18  How.  Pr.  152. 
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has  omitted  a  manifest  duty.  It  must  contain  not  only  the 
affirmative  allegation  of  proceedings  necessary  to  entitle  the 
party  to  the  process  prayed  for,  but  it  must  also  be  averred  that 
other  facts  which  would  justify  the  omission  complained  of  do 
not  exist.1  And  where  a  petition  for  mandamus  to  a  district 
judge,  to  compel  him  to  grant  an  order  to  convoke  a  family  meet- 
ing, showed  that  he  had  refused  to  grant  the  order  in  question, 
but  did  not  show  that  he  refused  to  enter  a  judgment  adverse  to 
the  relator,  from  which  he  might  have  appealed,  it  was  held  that 
the  petition  was  properly  dismissed.3  So  an  alternative  writ  of 
mandamus,  requiring  a  judge  to  restore  a  certain  passage  which 
he  had  struck  out  from  the  statement  of  a  case  to  be  used  on  ap- 
peal, should  be  quashed  if  the  affidavit  neither  sets  forth  a  copy 
of  the  proposed  statement,  nor  shows  what  it  is,  or  if  there  is  a 
variance  between  the  passage  required  by  the  writ  to  be  inserted, 
and  that  which  the  affidavit  shows  was  struck  out.8  But  it  is 
not  generally  necessary  when  mandamus  is  asked  to  compel  a 
court  to  settle  and  sign  a  bill  of  exceptions,  in  the  mandamus 
nisi,  to  set  out  the  bill  of  exceptions  tendered.4 

§  1646.  Same  —  To  Taxing  Officers.  —  A  proceeding  by  man- 
damus to  compel  the  levy  by  a  county  court  of  a  tax  sufficient  to 
pay  a  judgment  obtained  against  the  county  is  a  remedy  in  the 
nature  of  an  execution  for  the  purpose  of  collecting  the  judg- 
ment, and  nothing  that  contradicts  the  record  of  the  judgment  * 
can  be  alleged  in  the  proceeding.5  But  an  alternative  writ  of 
mandamus  commanding  a  city,  and  certain  of  its  officers,  to  per- 
form certain  acts  necessary  to  the  raising  of  a  tax  to  satisfy  rela- 
tor's judgment  against  the  city,  and  "such  persons  as  may  be 
elected  to  fill  vacancies  in  the  board  of  revision  and  assessment " 

1  Hoxie  v.  County  Commissioners,  25  Me.  333;  People  v.  Loomis,  94  111. 
587.  An  allegation  that  the  relator  is  a  practitioner  in  all  the  courts  of  the 
state  does  not  show  that  he  has  a  legal  right  so  to  practice.  Withers  v.  State, 
86  Ala.  252. 

*  State  v.  Judge,  15  La.  An.  964. 

*  State  v.  McDonald,  29  Minn.  440. 

4  Poteet  v.  County  of  Cabell,  30  W.  Va.  58;  8  S.  £.  97.  Compare  Morgan 
t>.  Fleming,  24  W.  Va.  186. 

*  United  States  v.  County  Court,  7  S.  Ct.  1171.  Where  it  is  sought  by 
mandamus  to  compel  the  placing  of  special  taxes  levied  in  aid  of  a  railroad 
upon  the  tax  duplicate,  if  the  fact  of  the  permanent  location  of  the  road 
through  the  township  is  averred,  the  judicial  determination  of  the  fact  need 
not  be  alleged.    Caffyn  r.  State,  91  Ind.  324. 

vol.  ii. — 36 
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to  accept  that  office,  qualify,  and  assess  a  tax,  is  bad  on  de- 
murrer, it  showing  that  some  against  whom  it  is  directed  have 
had  no  notice,  and  are  not  ascertained.1  And  a  petition  for 
mandamus  to  compel  a  village  to  levy  a  tax  to  pay  a  judgment 
rendered  in  condemnation  proceedings  for  opening  a  street  is 
defective,  if  it  fails  to  set  forth  the  ordinance  showing  that  com- 
pensation was  to  be  made  by  the  collection  of  a  general  tax.9 
Where,  however,  it  is  the  duty  of  a  county  auditor  to  act  under 
a  statute  whenever  he  is  "  informed  or  has  reason  to  believe  " 
that  property  has  been  improperly  omitted  from  the  tax  dupli- 
cate of  the  county ;  and  he  declines  to  act  upon  reasonable  in- 
formation, a  petition  in  mandamus,  by  a  relator  who  seeks  to 
compel  him  to  act,  is  sufficient,  if  it  state  facts  showing  that 
there  was  reason  to  believe  that  property  had  been  improperly 
omitted  from  the  tax  duplicate.8 

§  1647.    Same  —  To  Fiscal  and  Auditing  Officer*.  —  It   may  be 

stated  as  a  general  rule  that  a  petition  or  alternative  writ  which 
does  not  contain  a  statement  that  there  is  money  in  the  custody 
of  the  officer  against  whom  mandamus  is  sought  to  compel  pay- 
ment of  a  claim  belonging  to  the  fund  upon  which  it  is  drawn  or 
available  for  the  purpose,  is  insufficient  on  demurrer.4  Accord- 
ingly, in  mandamus  to  a  municipal  officer  to  pay  a  judgment 
against  the  municipality,  the  petition  must  not  only  show  that 
defendant  is  such  officer,  and  as  such  has  funds  in  his  hands  ap- 
plicable to  the  judgment,  but  also  that  it  is  his  duty,  or  within 
his  power,  to  apply  the  funds  in  his  bands  to  the  judgment6 
And  under  a  law  providing  that  orders  shall  be  drawn  on  the 
county  treasury  only  when  there  is  money  in  the  appropriate 
fund  in  the  treasury  to  pay  such  orders,  a  petition  for  mandamus 
to  compel  the  county  board  to  draw  an  order  on  the  treasury  to 
pay  a  judgment  is  insufficient  if  it  does  not  show  that  there  was 
or  is  money  in  the  treasury  for  that  purpose.6    But  averments  in 

*  United  States  v.  City  of  Elizabeth,  42  F.  46. 

s  Hyde  Park  v.  Thatcher,  13  111.  App.  618.  See  Springfield,  etc.  By.  06.  v. 
County  Clerk  of  Wayne,  74  111.  27. 

•  State  v.  Crites,  (Ohio)  26  N.  £.  1052. 

4  State  v.  Calhoun,  27  La.  An.  167;  Pritehard  v.  Woodruff,  86  Ark.  196; 
Redding  v.  Bell,  4  Cal.  888;  State  v.  Otoe  County  Comm'ra,  10  Neb.  19;  Mil- 
ler o.  State,  (Kan.)  22  P.  826. 

*  People  v.  8oucy,  26  111.  App.  504. 

•  Amos  v.  Burma,  11  HI.  App.  888.    See  also  State  v.  Warner,  56  Wis.  271. 
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a  complaint,  that  the  orders  allowing  an  account,  and  directing 
the  auditor  to  draw  his  warrant  for  the  same,  "  were  duly  given 
and  made,"  are  sufficient  to  show  the  jurisdiction  of  a  board  of 
supervisors  to  direct  a  county  warrant  to  be  issued,  and  that 
there  was  money  in  the  treasury,  and  that  a  tax  bad  been  levied, 
and  that  no  debt  had  been  created  when  the  account  was  allowed, 
which,  added  to  the  salaries  of  the  officers,  equalled  the  ag- 
gregate revenue.1  A  mere  averment,  however,  that  the  com- 
missioners refused  to  order  a  claim  paid  does  not  sustain  an 
application  for  a  mandamus  to  compel  them  to  act ;  for,  if  they 
had  power  to  act,  the  presumption  is  they  considered  and  re- 
jected the  claim.2  And  a  petition  for  mandamus,  alleging  a 
contract  between  the  petitioner  and  the  justices  of  a  county,  by 
which  he  was  to  be  paid  a  certain  sum  for  building  a  jail,  "  in 
monthly  instalments  for  lumber  and  work, "  and  praying  for  a 
writ  of  mandamus  to  compel  the  payment  of  what  is  due,  with- 
out averring  that  any  particular  sum  is  due,  is  defective.3  But 
a  mandamus  requiring  a  municipal  corporation  to  provide  for 
the  payment  of  the  interest  on  his  bonds  need  not  set  forth  when 
the  principal  will  become  due,  nor  when  or  where  the  interest 
is  to  be  paid.4 

§  1648.  Same  —  Enforcement  off  Mnnioipal  Ordinanoes.  —  A  peti- 
tion for  mandamus  to  compel  a  city  to  lower  a  sidewalk  which 
bases  petitioner's  right  to  the  writ  upon  a  certain  ordinance  not 
set  forth  except  by  reference  to  a  certain  section  of  a  municipal 
code  is  fatally  defective.6  And  since  where  a  city  charter  makes 
it  the  duty  of  certain  officers  to  enforce  the  Sunday  laws,  leav- 
ing the  method  of  enforcement  to  their  discretion,  mandamus 

1  Babcook  v.  Goodrich,  47  Cal.  488.  In  an  application  for  a  mandamus 
to  compel  a  county  treasurer  to  pay  two  warrants,  the  averment  that  the  audi- 
tor drew  the  warrants  is  sufficient,  as  the  law  will  presume  that  he  drew  them 
properly ;  but  the  treasurer  is  at  liberty  to  plead  any  illegality  in  them  as  a 
defence.  Connor  v.  Morris,  28  Cal.  447.  But  where  in  proceedings  to  com- 
pel  payment  by  a  treasurer  of  certain  orders  by  mandamus  the  orders  were 
not  described  by  either  numbers  or  amounts,  or  statement  of  the  application 
of  the  money,  in  either  the  petition  or  in  the  alternative  or  peremptory  writ  of 
mandamus,  it  was  held  that  for  uncertainty  of  description  the  peremptory 
writ  should  not  have  issued.    State  v.  Dubuque,  11  Iowa,  155. 

•  State  v.  Commissioners  of  Hamilton,  28  Ohio  St  884. 

•  McCoy  v.  Harnett  County,  5  Jones  (N.  C.)  L.  285. 
4  Commonwealth  v.  Pittsburg,  84  Pa.  St.  496. 

•  People  v.  City  of  Chicago,  27  111.  App.  217. 
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asks  that  an  officer  shall  be  compelled  to  accomplish  a  certain 
result  The  relator  must  designate  the  specific  acts  which  he 
demands  that  the  respondent  shall  da1  And  the  prayer  for  re- 
lief in  the  alternative  writ  must  be  in  exact  conformity  with  the 
legal  obligation  of  the  defendant  The  peremptory  writ  is  in 
the  nature  of  an  execution,  and  must  follow  the  alternative; 
hence,  if  the  relator  is  not  entitled  to  require  what  he  demands, 
the  peremptory  writ  will  be  denied,  although  he  may  be  entitled 
to  a  part  of  what  he  has  demanded.2 

§  1654.  The  Verification.  —  It  is  usually  required  by  statute 
that  the  petition  shall  be  verified,  or  where  the  alternative  writ 
fulfils  the  office  of  a  petition  or  complaint  that  it  shall  be  based 
on  affidavits.  Thus,,  in  Nebraska,  an  application  for  mandamus 
must  be  founded  on  a  positive  affidavit  to  the  facts ;  and  a  peti- 
tion, verified  in  the  usual  mode  of  verifying  a  pleading  under 
the  code,  that  the  facts  stated  therein  are  true  as  affiant  "  verily 
believes, "  is  insufficient3  But  the  want  of  an  affidavit  to  a  peti- 
tion for  a  mandamus  is  waived  by  the  appearance  of  the  defendant 
to  move  dismissal  of  the  rule.4  And  a  writ  of  mandate,  which, 
under  a  code  provision,  "must  be  issued  upon  affidavit,"  may  be 
allowed  upon  an  unverified  complaint  when  the  parties  go  to 
trial  without  first  making  an  objection  on  that  ground.6  Nor 
need  an  application  for  mandamus  made  by  a  public  officer  to 
enforce  a  public  right  be  verified.6 

§  1655.  Same  —  Sufficiency  of  Affidavits.  —  Where  the  alterna- 
tive writ  constitutes  the  principal  pleading  by  plaintiff,  it  is 

etc.  R.  R.  Co.  v.  County  Court  of  Morgan  County,  58  Mo.  156.  It  is  imma- 
terial that  the  name  of  the  writ  is  not  mentioned  in  the  prayer,  the  petitioner 
having  prayed  for  "  an  order  commanding,"  etc.  State  v.  Cole,  38  La.  An. 
1356. 

1  State  v.  Cavanac,  30  La.  An.  Part  I.  237. 

1  State  v.  Union  Committee,  43  N.  J.  L.  518. 

•  State  v.  Clay  County  School  District,  8  Neb.  08;  State  v.  Mayor,  4  Neb. 
260.  See  also  Black  v.  Auditor,  26  Ark.  287;  State  v.  Jefferson  Police  Jury, 
33  La.  An.  29.  To  the  contrary  in  Nevada.  State  v.  Wright,  10  Nev.  167. 
In  Texas,  where  a  general  denial  is  not  a  proper  plea  to  a  petition  for  manda- 
mus, the  fact  that  the  petition  is  not  sworn  to  does  not  make  that  plea  suffi- 
cient, the  statutes  not  expressly  requiring  a  verification.  Brown  v.  Reese,  69 
Tex.  589;  7  S.  W.  489. 

4  Mason  County  v.  Minturn,  4  W.  Va.  300. 

8  People  v.  Reis,  (Cal.)  18  P.  309. 

■  Doolittle  v.  Selectmen  of  Branford,  22  A.  336 ;  59  Conn.  402 ;  Woodruff 
v.  New  York  &  N.  £.  R.  Co.,  59  Conn.  63;  20  A.  17. 
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usually  required  to  be  based  on  affidavit*  to  be  filed  with  the  ap- 
plication;1 and  since  the  writ  relates  back  to  such  affidavits  the 
sufficiency  of  the  latter  often  becomes  the  subject  of  inquiry. 
Thus,  it  is  held  that  an  affidavit  for  mandamus  may  be  treated 
as  a  complaint,  and  still,  to  all  intents  and  purposes,  have  the 
effect  of  such  an  affidavit;2  and  its  sufficiency  may  be  tested 
by  demurrer,  the  issuing  of  the  alternative  writ  having  been 
waived.8 

The  affidavit  upon  which  an  application  for  an  alternative  writ 
of  mandamus  is  based  need  not  state  in  terms  that  the  relator 
has  no  remedy  at  law,  if  the  fact  is  otherwise  apparent4  But 
an  affidavit  for  mandamus  to  compel  the  judge  of  a  court  to  pro- 
ceed with  the  trial  of  a  cause  is  not  sufficient  if  it  merely  shows 
that  said  court  has  jurisdiction  of  the  cause,  and  that  said  judge 
refuses  to  proceed  to  a  trial  on  the  ground  of  an  alleged  want  of 
such  jurisdiction,  but  must  also  show  that  he  refuses  for  the 
same  reason  to  make  an  order  in  the  cause  (as,  for  example,  an 
order  of  dismissal)  from  which  the  relator  may  appeal.6 

§  1656.  Misjoinder  of  Causes  of  Aotion. — Separate  claims  against 
a  state  officer  cannot  be  joined  in  an  application  for  a  man- 
damus.6 And  under  a  code  provision  that  causes  of  action 
arising  out  of  the  same  transaction,  or  transactions  connected 
with  the  same  subject,  may  be  joined,  an  alternative  writ  to  the 
board  of  commissioners  to  canvass  the  petition  of  the  taxpayers 
of  one  township  for  an  election  in  aid  of  a  railroad,  and  to  fix 
the  date  of  election  in  several  others,  is  bad  for  misjoinder.7 

1  See  People  v.  Chicago,  25  HL  483.  A  writ  of  mandamus  cannot  be  issued 
when  the  motion  is  not  based  upon  an  affidavit  as  required  by  Code  Civil  Proc. 
Neb.  §  649,  which  was  extended  to  Oklahoma  by  section  11  of  the  organic  act. 
Collett  v.  Allison,  (Okl.)  25  P.  516. 

•  McCrary  t>.  Beaudry,  67  Cal.  120 ;  7  P.  264. 

•  Pfister  v.  State,  82  Ind.  382.  Contra,  People  v.  Blackhurst,  11  N.  Y.  S. 
675,  holding  that  the  court  will  not  determine  disputed  questions  on  affidavits; 
also  McLeod  v.  Scott,  (Or.)  29  P.  1. 

4  Territory  v.  Shearer,  2  Dak.  332.  For  sufficiency  of  affidavit  upon  motion 
to  compel  payment  of  a  school  order,  see  State  v.  Hull,  17  Minn.  429;  to  com- 
pel register  of  deeds  to  allow  inspection  and  transcription  of  records,  see  State 
v.  Meadows,  1  Kan.  90.  That  the  petition  and  affidavit  need  not  be  embodied 
in  two  papers,  see  Golden  Canal  Co.  v.  Bright,  8  Col.  144. 

'  State  «.  Smith,  19  Wis.  531. 

•  Heckart  v.  Roberts,  9  Md.  41. 

'  State  v.  Beno  Co.,  38  Kan.  317;  16  P.  337. 
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§  1657.  Amendments.  —  A  petition,1  or  an  alternative  writ  of 
mandamus,2  may  be  amended.  Thus,  where  the  alternative  writ 
commanded  the  respondents,  upon  whom  as  judges  of  election 
the  duty  devolved  of  canvassing  the  returns  and  declaring  an 
election,  "to  declare  said  election,"  and  "to  allow  the  relators 
who  claimed  to  have  been  elected  to  certain  offices  to  enter  upon 
their  respective  offices,"  it  was  held  that  the  writ  might  be 
amended  by  striking  out  the  second  clause.3 


II.  The  Return  or  Answer. 


§  1658.  General  Requirements. 

1659.  Same  —  Most  be  responsive,  and 

onevasive. 

1660.  Must  be  direct  and  positive,  not 

argumentative. 

1661.  Return  of  Lack  of  Knowledge  — 

Information  and  Belief. 

1 662.  Return  of  Lack  of  Power  to  comply. 

1663.  Return  that  Alternative  Writ  has 

been  obeyed. 


§  1664.  Return  denying  Facts. 

1665.  Return  to  Mandamus  to  Inferior 

Court. 

1666.  Effect  of  admitting  Facts  alleged. 

1667.  Verification. 

1668.  Amendments. 

1669.  Joinder  of  Defences. 

1670.  Return  to  Peremptory  Writ 


§  1658.  General  Requirements.  —  The  general  requirements  of 
good  pleading  apply  to  the  return  to  an  alternative  writ,  and  to 
the  answer,  where  ordinary  forms  of  pleading  are  allowed,  as  to 
the  petition  or  alternative  writ  itself.  There  are  two  general 
rules  governing  herein:  1.  Every  intendment  will  be  made 
against  a  return  which  fails  to  answer  important  facts.4  2. 
Unless  the  respondent  demurs  or  moves  to  quash  the  alternative 
writ,6  or  sets  up  a  denial  of  the  facts  stated  in  the  petition  or 
affidavits  upon  which  the  alternative  writ  is  based,  he  must  state 
facts  constituting  a  legal  defence  or  excuse  for  non-obedience.6 

1  State  v.  Baggot,  96  Mo.  63;  8  S.  W.  737. 

*  State  v.  Gibbs,  13  Fla.  55;  Taylor  v.  Moss,  35  Mo.  App.  470.  Even  after 
argument,  Houston  v.  Levy  Court,  5  Harr.  (Del.)  15.  But  in  Baker  ».  Mayor, 
2  Heisk.  (Tenn.)  117,  a  petition  for  mandamus  dismissed,  because  the  plaintiff 
was  allowed  to  file  a  petition  in  the  place  of  one  which  was  alleged  to  have 
been  lost,  when  no  proof  that  the  original  had  ever  become  a  part  of  the  record 
was  made. 

*  State  v.  Aldermen,  1  S.  C  30. 

4  People  t».  Ohio  Grove,  51  111.  191. 

*  See  infra,  §§  1671-1674. 

'  Shaw  v.  Howell,  18  La.  An.  195.  See  also  State  v.  Cole,  (Neb.)  41  N.  W. 
245;  25  Neb.  342;  Williams  v.  Clayton,  (Utah)  21  P.  398;  State  v.  Com- 
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§  1659.    Same— Must  be  responsive  and  unevasive. — The  answer 
to  mandamus  must  respond  to  all  the  material  allegations  in  the 

mon  Council,  9  Wis.  254.  The  sufficiency  of  a  return  to  a  writ  of  mandamus, 
—  determined,  in  a  case  depending  on  peculiar  and  unusual  circumstances. 
Meriden,  etc.  Co.  ».  Whedon,  31  Conn.  118.  Return  held  not  to  contain  a  de- 
fence. —  In  a  proceeding  to  compel  a  county  board  to  pay  a  township  which  had 
been  set  off  from  the  county  a  balance  which  from  the  books  appeared  to  be 
due,  which  stated  no  facts  from  which  error  in  the  books  could  be  inferred,  — 
Roscommon  v.  Midland  County  Supervisors,  49  Mich.  454;  in  proceeding  to 
compel  levy  of  a  tax  to  pay  a  judgment,  which  admitted  that  the  judgment  of 
the  relator  was  recovered  upon  bonds  and  coupons  issued  by  the  county,  but 
alleged  that  the  said  coupons  were  not  issued  in  pursuance  of  law,  making 
them  the  valid  obligations  of  the  county,  —  United  States  v.  County  Court, 
7  S.  Ct.  1171;  in  proceeding  on  relation  of  a  taxpayer  to  compel  removal  of 
the  records  and  furniture  of  the  county  offices  and  circuit  court  to  the  new 
county  buildings,  that  the  board  had  set  aside  its  order  of  removal  for  fraud  in 
its  procurement,  —  Clarke  County  Commissioners  v.  State,  61  Ind.  75;  in  alter- 
native mandamus  directed  to  a  town  clerk,  commanding  him  to  record  the 
survey  of  a  road  pursuant  to  a  statute,  or  show  cause,  that  he  did  not  record  the 
survey,  because  one  of  the  commissioners  had  signed  the  survey  by  the  name  of 
Z.  H.,  whereas  he  was  elected  by  the  name  of  Z.  H.,  Junior,  and  because  the 
commissioners  had  not  taken  the  oath  of  office  and  filed  a  certificate  of  the 
oath  with  the  clerk,  according  to  the  act,  —  People  v.  Collins,  7  Johns.  (N.  Y.) 
549 ;  in  a  proceeding  by  maudamus  to  compel  an  officer  of  a  city  to  perform  a 
duty,  in  connection  with  bonds,  enjoined  upon  him  by  the  law  under  which 
they  were  issued,  that  the  city  charter  contained  a  provision  that  the  city  shall 
not  be  sued  upon  bonds  issued  by  it,  —  Meyer  v.  Porter,  65  Cal.  67;  2  P.  884; 
Haysmeister  v.  Porter,  (Cal.)  3  P.  123;  in  a  proceeding  to  compel  a  county 
clerk  to  issue  a  certificate  of  election  to  the  relator,  who  was  duly  elected  a 
justice  of  the  peace,  that  the  clerk  had  already  issued  a  certificate  to  the  rela- 
tor's competitor,  and  that  he  had  been  regularly  commissioned  by  the  governor. 
People  v.  Rives,  27  111.  242.  See  also  State  v.  Mayo,  (La.)  8  So.  52;  State 
v.  Moss,  35  Mo.  App.  441.  Held,  not  a  sufficient  return  to  an  alternative  writ 
of  mandamus  that  the  respondents,  the  officers,  had  resigned.  If  it  does  not 
also  appear  that  their  successors  have  been  elected,  or  appointed  and  quali- 
fied, they  will  be  ordered  to  audit  the  judgment.  United  States  v.  Badger,  6 
Bisa.  308.  Held  a  good  defence.  —  To  a  petition  of  a  town  for  a  mandamus 
to  county  commissioners,  compelling  them  to  supervise  and  finish  a  part  of  a 
certain  highway  previously  laid  out,  that  the  part  mentioned  had  been  com- 
menced and  dedicated  by  the  town,  with  the  aid  of  individuals,  voluntarily,  and 
without  expectation  that  the  town  would  be  remunerated  by  the  county,  — 
Springfield  v.  Hampden,  10  Pick.  (Mass.)  59;  in  mandamus  against  the  super- 
visor and  town  clerk  of  a  town  to  compel  them  to  issue  bonds  to  a  railroad 
company,  that  the  company  had  not  complied  with  the  terms  and  conditions 
upon  which  the  bonds  were  to  be  issued,  —  People  v.  Holden,  91  111.  446 ;  to  an 
application  for  a  mandamus  to  compel  a  township  board  to  approve  of  a  drug- 
gist's liquor-bond,  that  after  hearing  the  testimony  of  the  relators  and  their 
witnesses,  they  found  that  one  of  the  sureties  upon  the  bond  offered  for  ap- 
proval was  insufficient,  not  being  worth  the  amount  of  the  bond  over  and  above 
the  amount  of  his  debts  and  exemptions,  —  McHenry  v.  Township  Board  of 
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writ.1    Accordingly,  it  was  held  in  a  proceeding  by  mandamus 
to  compel  a  corporation  to  permit  a  stockholder  to  inspect  its 
books,  that  an  offer,  in  the  answer,  to  buy  the  stock  of  the  relator 
was  entirely  irrelevant.2     The  same  conclusion  was  reached 
where,  to  a  writ  of  alternative  mandamus,  the  defendant  exhibited 
a  bill  in  equity,  alleging  an  equitable  defence  to  the  demands  of 
the  plaintiff,  and  praying  for  an  injunction  to  restrain  him  from 
prosecuting  the  writ,  and  asking  that  that  might  be  received  as 
a  return  to  the  writ.8    And  in  a  proceeding  by  residents  of  a  new 
school  district  to  compel  the  county  judge  to  appoint  trustees  for 
such  district  according  to  the  statute,  a  return  to  the  writ  is  in- 
sufficient which  states  that  the  relators  are  interested  in  a  pri- 
vate college,  and  are  seeking  to  have  trustees  appointed  so  as  to 
control  the  funds  of  the  district  in  the  interest  of  the  college, 
and  that,  if  the  funds  are  apportioned,  schools  cannot  be  main- 
tained in  one  of  the  new  districts  for  more  than  four  or  five 
months  in  a  year,  whereas  they  could  be  maintained  eight  months 
before  the  division.4     So  to  mandamus  requiring  inspectors  of 
election  to  return  whether  the  relators  did  not  receive  the  great- 
est number  of  votes,  and  whether  they  did  not  declare  them  duly 
elected,  a  return  that  they  were  not  duly  elected  by  the  greatest 
number  of  votes  is  evasive,  and  should  be  quashed  on  motion.6 
But  if  the  answer  to  an  application  for  mandamus  contains  or 

Chippewa,  65  Mich.  9;  31  N.  W.  602;  to  an  application  to  compel  issuance 
of  innkeeper's  license,  a  non-compliance,  on  the  part  of  the  innkeeper,  with 
an  order  subsequent  to  his  application  for  license,  passed  by  the  council,  taxing 
the  license,  —  Sights  v.  Yarnalls,  12  Grat.  (Va.)  292.  Effect  of  recitals  in 
judgment  and  exhibits,  see  Newton  v.  Askew,  (Ark.)  14  S.  W.  670. 

1  Grorgas  t>.  Blackburn,  14  Ohio,  252.  The  answer  of  supervisors,  in  their 
own  names,  cannot  be  regarded  as  an  answer  of  the  board,  in  a  petition  for 
mandamus  against  the  latter.     People  v.  San  Francisco,  27  Cal.  655. 

*  State  v.  St.  Louis  &  S.  F.  Ry.  Co.,  29  Mo.  App.  301.  An  answer  admit- 
ting that  plaintiff  is  the  owner  of  the  shares,  but  denying  that  he  was  entitled 
to  the  possession  of  the  certificate,  held  evasive  and  not  to  controvert  the  posi- 
tive allegation  in  petitioner's  affidavit  as  to  his  ownership  of  stock.  Marvin 
v.  William  J.  Johnston  Co.,  12  N.  Y.  S.  844. 

*  Neuse  River,  etc.  Co.  v.  Commissioners,  6  Jones,  (N.  C.)  L.  204. 

«  Porter  v.  State,  78  Tex.  591 ;  14  S.  W.  794.  See  Keokuk  v.  Merriam,  44 
Iowa,  432. 

*  People  v.  White,  11  Abb.  (N.  T.)  Pr.  168.  Same  principle,  Ray».  Wilson, 
(Fla.)  10  So.  613.  See  also  State  v.  City  of  Cincinnati,  19  Ohio,  178.  Answer 
of  tax  commissioners  held  evasive  and  insufficient.  State  v.  Rose,  (Fla.)  7 
So.  370. 
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sets  up  any  sufficient  reason  for  refusing  the  writ,  though  it  is 
in  other  respects  evasive  and  irresponsive,  it  should  not  be 
quashed  as  a  whole.1 

§  1660.  Must  be  direct  and  positive,  not  argumentative.  —  A 
return  to  a  writ  of  mandamus  must  set  forth  distinctly  all  essen- 
tial facts.  Thus,  the  return  to  a  writ  for  the  re-admission  of 
one  claiming  to  have  been  wrongfully  expelled  from  a  corpora- 
tion must  set  forth  that  such  expulsion  was  upon  sufficient  evi- 
dence, when  the  by-law  under  which  the  member  was  expelled 
authorizes  expulsion  only  on  sufficient  evidence  of  the  member's 
infraction  of  the  by-law. a  And  an  answer  to  an  alternative  man- 
damus, in  a  case  involving  the  validity  of  an  election,  which 
simply  set  up  the  certificate  of  the  canvassing  officer,  without 
denying  the  material  facts  alleged,  was  held  bad  on  demurrer.8 
So  an  answer  to  an  alternative  writ  setting  up  prior  proceedings 
on  the  same  subject,  in  the  same  court,  as  a  justification  of  the 
defendant's  action,  is  defective  if  it  fails  to  set  forth  those  pro- 
ceedings fully,  so  that  the  plaintiff  may  reply  thereto,  and  the 
court  be  enabled  to  judge  whether  the  pleading  presents  a  good 
defence.4  On  the  same  principle,  where  a  return  to  an  alternative 
writ  of  mandamus,  charging  a  non-performance,  on  the  part  of  the 
board  of  supervisors  of  a  county,  of  the  duty  of  designating  two 
newspapers  in  which  to  publish  the  session  laws  of  the  state, 
alleged  that  two  newspapers  were  "  duly  designated, "  and  that 
the  papers  so  designated  "  fairly  represent  the  two  political  par- 
ties in  said  county,"  it  was  held  that  the  return  was  bad  in  sub- 
stance, and  failed  to  show  such  a  designation  as  the  statute 
required.6    But  where  an  alternative  writ  was  issued,  to  which 

1  Legg  v.  Mayor,  etc.  of  Annapolis,  42  Md.  203 ;  see  Brainard  v.  Staub,  61 
Conn.  570;  24  A.  1040.  As  to  effect  and  admissibility  of  evidence  in  manda- 
mus to  secretary  of  state  to  compel  publication  of  proposed  constitutional 
amendment,  see  State  v.  Mason,  (La.)  9  So.  770. 

s  Society  for  Visitation  of  the  Sick,  etc.  9.  Commonwealth,  52  Pa.  St.  125. 
The  return  of  a  mandamus  to  restore  a  minister  to  his  place  and  function  was 
held  insufficient,  in  not  setting  forth  with  precision  and  certainty  the  rules, 
laws,  canons,  etc.,  of  the  church  of  said  minister.  Brosius  r.  Renter,  1  Har.  & 
J.  (Md.)  551.  The  return  of  a  mandamus  to  restore  a  member  to  the  privi- 
leges of  a  church,  stated  that  "  he  was  expelled  by  a  select  number."  Held, 
insufficient;  the  power  of  those  who  expelled  should  be  set  forth.  Greene  v. 
African  Methodist,  etc.,  1  Serg.  &  R.  (Pa.)  254. 

•  State  v.  Avery,  14  Wis.  122.    See  also  State  v.  Thatch,  5  Neb.  04. 
4  State  v.  Jones,  10  Iowa  65. 

*  People  v.  Supervisors,  56  N.  Y.  249.    For  other  instances  of  returns  ad- 
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the  board  made  a  return  showing  that  two  of  the  members 
adopted  as  true  the  statement  that  the  party  applying  for  the 
writ  was  the  same  as  that  which  had  cast  the  vote  referred  to, 
while  the  other  two  differed  on  that  question,  it  was  held  that 
while  under  the  old  practice  this  return  would  have  been  insuffi- 
cient, yet  as  the  code  relating  to  the  form  and  contents  of  an 
answer  was  made  applicable  to  a  return  in  mandamus  proceed- 
ings, the  return,  though  argumentative,  was  good.1 

§  1661.  Return  of  Lack  of  Knowledge  —  Information  and  Beliel  — 
Whether  a  return  stating  facts  upon  information  and  belief,  or 
denying  knowledge  sufficient  to  form  a  conclusion  is  sufficient, 
depends  somewhat  upon  statutory  provisions.  In  common  law 
practice,  however,  no  such  form  of  statement  was  allowable  in  a 
return ; 2  nor  are  the  provisions  of  practice  acts  permitting  such 
answer  in  ordinary  civil  cases  applicable  to  proceedings  by  man- 
damus.3 But  in  Michigan,  where  the  return  to  a  writ  of  man- 
damus stated  that  the  respondent  was  ignorant  whether  "a 
certain  school  district  was  duly  organized,  or  whether  it  by  vote 
duly  enlarged  its  boundaries,  as  alleged,  and  that  therefore  he 
could  neither  admit  nor  deny  the  same,"  it  was  held  that  the 
return  was  sufficient.4 

§  1662.  Return  of  Lack  of  Power  to  oomply.  —  Where  facts  exist 
at  the  time  an  alternative  writ  of  mandamus  is  issued,  which 
would  render  obedience  to  a  peremptory  writ  impossible,  it  is 
the  duty  of  the  respondent  to  disclose  such  facts  to  the  court  in 
his  return,  in  order  that  the  court  may  so  dispose  of  the  case, 
and  shape  its  proceedings,  as  to  suit  the  emergencies  of  the  case 
as  it  actually  stands.6  And  where  the  return  to  an  alternative 
writ  of  mandamus  to  compel  the  officers  of  a  city  to  levy  a  tax 
under  a  power  given  them  by  statute  attempts  to  show  that  the 

judged  not  sufficiently  explicit  and  responsive,  see  People  v.  Harris.  9  Cal. 
571 1  mandamus  to  justice  to  send  up  papers;  Hunter  v.  Patterson,  14  Neb. 
506,  to  county  officers  to  remove  their  offices  to  new  county  seat ;  Cope  v.  State, 
(Ind.)  25  N.  E.  866,  to  compel  approval  of  official  bond,  evasive  answer  as  to 
identity  of  relator. 

1  People  v.  Board  of  Police,  46  Hun,  296. 

3  See  Soutter  v.  Madison,  15  Wis.  30. 

•  State  v.  Williams,  95  Mo.  159;  People  v.  County  Co  mm' re,  12  Colo.  89; 
19  P.  892. 

4  People  v.  Ryan,  17  Mich.  158.  See  also  State  v.  County  Comm'rs,  22 
Fla.  1. 

•  People  v.  Salomon,  54  111.  89. 
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power  to  levy  taxes  has  been  exhausted,  but  fails  to  show  clearly 
that  the  purposes  for  which  the  taxes  were  levied  were  of  such  a 
nature  as  to  come  within  the  limitation  of  the  power  to  tax,  the 
return  is  insufficient.1  But  to  a  rule  against  a  county  surveyor 
to  show  cause  why  a  mandamus  should  not  issue  to  compel  him 
to  make  a  survey  of  land  upon  the  application  of  one  claiming 
the  privileges  of  the  pre-emption  laws,  it  is  a  sufficient  answer 
that  it  appeared  from  the  records  of  his  office  that  the  land  had 
been  previously  surveyed  and  granted  to  another  person.2 

§  1663.  Return  that  Alternative  Writ  has  been  obeyed.  —  An 
answer  for  a  rule  for  a  mandamus,  commanding  the  commis- 
sioners of  a  county  to  levy  a  tax,  which  shows  that  they  have 
levied  a  sufficient  tax,  and  placed  the  list  in  the  hands  of  the, 
sheriff,  is  responsive  and  sufficient.8  But  where  a  writ  of  man- 
damus commanded  a  municipal  corporation  to  forthwith  levy  a 
specific  tax  on  the  taxable  property  of  the  city  for  the  year  1866, 
sufficient  to  pay  a  specified  judgment,  interest,  and  costs,  and  to 
collect  the  tax  and  pay  the  judgment,  or  to  show  cause  to  the 
contrary  by  the  next  term  of  court,  and  they  made  return  "  that 
the  defendants,  in  obedience  of  the  order  of  the  court,  did  pro- 
ceed to  levy  a  tax  of  one  per  cent  upon  the  taxable  property  of 
said  city,  for  the  purpose  of  paying  the  judgment  named,  and 
other  claims,  and  that  said  tax  is  sufficient  in  amount  to  pay  the 
said  judgment  and  other  claims,"  this  was  held  insufficient  on 
demurrer.4 

§  1664.  Return  denying  Facta,  —  A  general  denial  cannot  be 
pleaded  to  a  petition  for  mandamus ; 6  and  the  same  rul6  as  to 
directness  and  explicitness  applies  to  denials  as  to  allegations. 
And  yet  the  nlere  form  of  expression  by  which  the  allegations 
are  traversed  is  immaterial.  Thus,  where  the  return  to  an  alter- 
native writ  of  mandamus,  though  containing  no  specific  denial 
in  terms  of  the  matters  stated  in  the  petition  and  writ,  contains 
allegations  in  an  affirmative  form,  which  in  effect  deny  all  the 
matters  of  substance  alleged  by  the  relator,  it  will  be  held  suffi- 

1  State  v.  City  of  Jacksonville,  22  Fla.  21.  As  to  what  constitutes  a  good 
return  to  mandamus  to  compel  county  commissioners  to  levy  a  tax  for  public 
improvements,  see  Miller  v.  State,  (Ran.)  22  P.  826. 

>  Watkins  v.  Kirchain,  10  Tex.  375. 

8  Johnston  p.  Cleaveland,  67  N.  C.  101. 

*  Benhow  v.  Iowa  City,  7  Wall.  813. 

'  Samson  v.  Mercer,  (Tex.)  5  S.  W.  62. 
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the  board  made  a  return  showing  that  two  of.  j  state 

adopted  as  true  the  statement  that  the  party  /  £  P           he  peti- 

writ  was  the  same  as  that  which  had  cast  i)'  v  /  /  sue.8    A 

while  the  other  two  differed  on  that  quest "f  *  ;  iternative 

while  under  the  old  practice  this  return  r  ?.  ;  .  should  be 

cient,  yet  as  the  code  relating  to  the  >  /  matters  in 

answer  was  made  applicable  to  a  re*// ,  jil  of  a  mere 

ings,  the  return,  though  argument?; '■''■  .  effect  of  the 

§  1661.    Return  of  Lack  of  Knov 

Whether  a  return  stating  facts    * '       t  art  —  A  somewhat 

denying  knowledge  sufficient  /  At  by  the  judges  of  in- 

depends  somewhat  upon  at'./;  whereases.     Thus,  it  was 

practice,  however,  no  sue)'  .,*'  :'  aandamus  nisi  to  show  cause 

return; 2  nor  are  the  pro     '    "         j  sign  a  bill  of  exceptions,  that 
answer  in  ordinary  civ'  truly,  is  conclusive.5    And  where 

damus.3    But  in  Mir  a  the  return  of  a  judge  and  the  state- 

damus  stated  that    *         ice  will  be  given,  in  preference,  to  the 
certain  school  dis'  wer  of  a  ju<ige  to  a  writ  commanding  him 

duly  enlarged  it         ceptions,  that  the  bill  "is  not  a  tnie  bill  of 
could  neither        .oes  not  state  the  exceptions  in  manner  and  form 
return  was  S'      t,aken  upon  the  case,"  without  stating  in  whatre- 
§  1662.   *     untrue,  is  bad  for  uncertainty.7    So  where  the  re- 
at  the  tir  /&  answer  to  a  petition  for  a  writ  of  mandate  to  corn- 
would  r  tj  to  settle  a  bill  of  exceptions  on  the  granting  of  a  widow's 
the  du  ^ce,  alleged  facts  showing  that  petitioner  had  actual  notice 
his  *  fr  granting  of  the  order  for  such  allowance,  and  for  more 
an'"  Li  t«n  days  thereafter  neglected  to  present  her  bill  of  excep- 
a     j0nBy  but  did  not  show  that  she  had  notice  of  the  entry  of  such 
0,der,  the  answer  failed  to  present  a  material  issue.8    And  since 
the  pleadings  in  mandamus  have  the  same  effect,  and  are  to  be 

*  State  v.  State  Board  of  Health,  103  Mo.  22;  15  S.  W.  822. 

*  People  v.  Board  of  Supervisors,  6  N.  T.  S.  591 ;  58  Hun,  254. 

8  State  v.  Trammel,  (Mo.  Sup.)  17  S.  W.  502;  People  v.  Paton,  20  Abb. 
N.  Cas.  195.  Such  denial  may  be  upon  information  and  belief  in  California. 
People  v.  Alameda  County,  45  Cal.  395. 

4  Woodruff  v.  New  York  &  N.  E.  R.  Co.,  69  Conn.  83;  20  A.  17.  Same 
principle,  Ray  v.  Wilson,  (Fla.)  10  So.  613. 

'  Poteet  v.  County  of  Cabell,  80  W.  Ya.  68;  8  8.  £.  97;  State  t.  Small, 
47  Wis.  486. 

•  State  v.  Burthe,  89  La.  An.  828;  1  So.  652. 

t  Reichenback  v.  Ruddach,  121  Pa.  St.  18;  15  A.  488. 

•  Leach  ».  Pierce,  (Cal.)  29  P.  286. 
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->ivil  actions,  where  it  is  alleged,  in  the  petition 

*ng  of  a  bill  of  exceptions,  that  a  certain  bill 

*  bill,  and  the  alternative  writ  commands 

**r  show  cause  why  he  does  not,  and  the 

material  allegation,  this  failure  is  to 

*  the  fact,  the  same  as  if  admitted 

'»*N  *tdleged.  —  Where  a  defendant 

.  only  a  part  of  the  averments 

o  only  the  averments  denied.2    And 

.  was  in  the  hands  of  the  treasurer  of  a 

-i-er  refused  to  pay  it,  and  plaintiff  filed  his 

adamus  to  compel  payment,  and  the  treasurer 

*e  of  an  alternative  writ,  and  signed  a  stipulation 

.gs  stated  in  the  application  were  true,  and  consenting 

.emptory  writ  if  the  court  should  find  the  law  of  the  case 

xavor  of  plaintiff,  and  the  court  found  that  the  treasurer  owed 

the  money  demanded,  and  that  the  law  was  with  plaintiff,  it  was 

held  defendant  could  not  insist  that  plaintiff  must  seek  some 

other  remedy  than  mandamus.8 

§  1667.  Verification.  —  In  the  absence  of  a  statute  or  order  of 
court  requiring  it,  an  affidavit  is  not  necessary  to  the  response 
to  a  petition  for  a  mandamus.4 

§  1668.  Amendments.  —  The  power  of  a  court  to  allow  material 
amendments  at  any  stage  of  the  proceedings  extends  to  cases  of 
mandamus ;  and  it  is  not  error  to  allow  a  return  to  an  alterna- 
tive writ  to  be  amended.6  But  where  a  demurrer  to  an  alterna- 
tive mandamus  has  been  overruled,  relators  are  entitled  to 
judgment,  unless  the  defendant  shows  a  substantial  defence, 
which  can  be  presented  by  a  return,  when  the  court  will  allow 
the  demurrer  to  be  withdrawn  and  a  return  made,  on  terms  of 

i  State  v.  Hawes,  48  Ohio  St.  161 ;  1  N.  £.  1. 

*  State  v.  Ferguson,  81  N.  J.  L.  107. 

*  Byington  v.  Hamilton,  87  Kan.  654;  16  P.  64. 

*  Panel  v.  Barnes,  25  Ark.  261 ;  State  v.  Morris,  108  Ind.  161;  2  N.  E.  255; 
see  Whitesides  v.  Stewart,  (Tenn.)  20  S.  W.  245. 

*  State  v.  Keokuk,  18  Iowa,  888;  People  v.  Brotherhood  of  Stationary  Engi- 
neers, 12  N.  Y.  S.  362.  In  mandamus  the  supreme  court  will  not  enter  judg- 
ment upon  a  verdict  on  an  immaterial  issue,  but  will  allow  a  new  answer  mak- 
ing a  material  issue,  and  a  new  trial  thereon.  State  v.  School  Land  Commis- 
sioners, 9  Wis.  200. 
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payment  of  the  costs  on  demurrer.1  No  amendment  should  be 
allowed,  however,  to  cure  a  fatal  defect  in  an  alternative  man- 
damus, after  the  return-day.2 

§  1669.  Joinder  of  Defences.  —  The  return  to  an  alternative 
mandamus  need  not  be  single,  but  may  contain  several  causes  or 
defences ;  and  if  one  be  sufficient,  a  peremptory  mandamus  will 
not  be  issued.8  Where  a  return  to  an  alternative  writ  of  man- 
damus contains  a  general  traverse  and  two  special  defences,  a 
demurrer  to  the  whole  return  cannot  be  sustained.  The  general 
denial  cannot  be  disposed  of  as  an  issue  of  law.4  But  if  the 
defences  are  inconsistent  or  repugnant  to  each  other,  the  whole 
return  is  bad,  because  the  court  cannot  know  which  to  believe, 
and  taken  as  a  whole  the  return  is  false,  and  will  be  quashed  on 
motion  of  the  petitioner.6  Where,  however,  the  respondent  to  a 
writ  of  mandamus,  which  stated  the  grievance  of  three  towns 
whose  several  supervisors  improperly  united  in  the  writ,  sub- 
mitted to  answer,  the  case  was  heard  upon  the  merits,  and  the 
court  refused  to  dismiss  because  of  such  improper  joinder.6 

§  1670.  Return  to  Peremptory  Writ  —  A  certificate  showing  in 
general  terms  a  performance  of  the  several  specific  acts  com- 
manded to  be  done  by  a  peremptory  writ  of  mandamus  is  the 
proper  response  to  such  writ;7  yet  if  a  statute  has  been 
enacted,  after  such  peremptory  order,  forbidding  obedience,  and 
making  obedience  impossible,  such  new  matter  will  of  necessity 
constitute  a  sufficient  return,  provided  the  statute  is  constitu- 

1  State  v.  Board  of  Chosen  Freeholders,  (N.  J.)  10  A.  883. 

2  People  v.  Metropolitan  Police  Commissioners,  5  Abb.  (N.  Y.)  Pr.  241 ;  see 
Brainard  v.  Stanb,  61  Conn.  570;  24  A.  1040. 

*  Ex  parte  Selraa,  etc.  R.  R.  Co.,  46  Ala.  230;  Ward  v.  Flood,  48  Cal.  36; 
State  v.  Jersey  City  Board  of  Public  Works,  45  N.  J.  L.  465.  In  an  action  of 
mandamus,  where  an  alternative  writ  is  issued,  the  defendant  may,  in  his  re- 
turn to  the  alternative  writ,  set  forth  facts  which  show  that  he  is  under  no 
obligation  to  perform  the  acts  required  to  be  performed  by  the  alternative 
writ,  and  may  also  state  in  his  return  that,  nevertheless,  he  has  performed 
such  acts.  Evans  v.  Thomas,  32  Kan.  469 ;  4  P.  838.  The  rule,  in  ordinary 
civil  actions,  that  matters  in  abatement  are  not  waived  by  their  joinder  with 
matters  in  bar,  applies  as  well  to  a  return  in  mandamus.  State  v.  Smith,  (Mo  ) 
15  S.  W.  614.     Compare  Silver  t>.  People,  45  I1L  224. 

*  State  v.  Moss,  85  Mo.  App.  441. 

*  Ex  parte  Candee,  48  Ala.  386. 

6  People  v.  Ontario  County  Supervisors,  85  N.  Y.  323. 
T  State  v.  Alachua  County  Canvassers,  17  Fla.  0.    See  also  State  v. 
ore  of  Taxes  of  the  City  of  Rah  way,  (N.  J.)  20  A.  066. 


CHAP,  lil]  pleadings.  1361 

tional.1  Nor  need  the  peremptory  writ  precisely  follow  the 
alternative  writ  in  matters  of  detail.  Upon  the  hearing  the 
court  may  grant  the  relief  in  any  form  consistent  with  the  case 
made  by  the  complaint,  presented  and  embraced  within  the  is- 
sues.3   A  peremptory  writ  of  mandamus  is  not  amendable.8 


HL  Demurrer  and  Motion  to  quash. 


$1671.  Objections  to  Sufficiency  of  Writ, 
how  taken. 
1672.  Objections  to  Sufficiency  of  Return. 


§  1673.  Proper  Office  of  Demurrer. 
1674.  No  Reply  admissible. 


§  1671.  Objections  to  Sufficiency  of  Writ,  how  taken.  —  In  com- 
mon law  practice,  owing  to  the  summary  nature  of  the  proceed- 
ing, no  demurrer  was  known  in  mandamus.  But  the  respondent 
could  test  the  sufficiency  of  the  alternative  writ  by  motion  to 
quash  or  to  discharge  the  rule  to  show  cause,  which  motion 
answered  identically  the  purpose  of  a  general  demurrer.*  And 
even  under  practice  acts,  where  demurrers  are  allowed,  they 
usually  are  directed  to  the  alternative  writ,  though  this  is  by  no 
means  the  universal  rule.6    By  whatever  method  available   to 

1  Sedherry  v.  Chatham  County,  66  N.  C.  486. 

■  State  v.  Weld,  39  Minn.  426;  40  N.  W.  561. 

»  Columbia  County  v.  King,  13  Fla.  451. 

4  State  ©.  Milwaukee,  20  Wis.  87;  People  v.  Harris,  6  Abb.  (N.  Y.)  Pr.  30; 
People  v.  College  of  Physicians  and  Surgeons,  7  How.  (N.  Y.)  Pr.  290;  State 
v.  Board,  etc.  of  Johnson,  10  Iowa,  157;  State  v.  County  Court,  83  W.  Va.  589; 
11  S.  E.  72;  State  v.  Neville,  (Mo.  Sup.)  19  S.  W.  491 ;  see  Brainard  v.  Staub, 
61  Conn.  570;  24  A.  1040. 

*  Johnson  v.  Smith,  64  Ind.  275,  holding  that  under  the  practice  act  of 
Indiana  an  alternative  writ  of  mandamus  must  recite  the  affidavit  of  verified 
complaint  in  which  it  was  issued,  and  the  writ  thus  becomes,  in  legal  effect, 
the  complaint  of  the  petitioner,  and  a  demurrer  should  be  to  the  writ  and  not 
to  the  verified  complaint.  But  a  demurrer  to  an  application  for  a  writ  of 
mandamus,  on  the  ground  of  insufficiency  of  facts  stated,  etc.,  cannot  be  carried 
to  the  writ,  because  not  addressed  to  it  in  terms,  or  by  implication.  Gill  v. 
State,  72  Ind.  266.  In  Nebraska  the  sufficiency  of  a  petition  for  mandamus 
should  be  tested  by  demurrer,  not  by  a  motion  to  quash  for  insufficiency.  The 
motion,  however,  may  be  treated  as  a  demurrer.  State  v.  Chicago,  St.  Paul, 
etc.  R.  R.  Co.,  19  Neb.  476,  overruling  Long  v.  State,  17  Neb.  60.  Under 
Code  Civil  Proc.  N.  Y.  §  2075,  providing  that  an  alternative  writ  of  mandamus 
cannot  be  quashed  or  set  aside  on  motion,  for  any  matter  involving  the  merits, 
the  questions  whether  mandamus  is  the  proper  remedy,  and  whether  the  relator 
has  another  legal  remedy,  cannot  be  raised  on  motion.  People  v.  Board  of 
Supervisors,  3  N.  Y.  S.  751;  50  Hun,  105;  15  Civil  Proc.  R.  379.  On  a  motion 
vol.  ii. — 87 
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respondent  for  attacking  the  sufficiency  of  the  petition  or  writ, 
it  should  be  taken  in  proper  time,  as  in  other  civil  actions.  The 
true  rule  is  that  at  any  time  after  a  return,  and  before  a  peremp- 
tory mandamus  is  awarded,  defendant  may  object  to  a  want  of 
sufficient  title  in  the  relator  to  the  relief  sought,  or  show  any 
other  defect  of  substance,  though  he  cannot,  after  return,  object 
to  defects  in  form. l 

§  1672.  Objections  to  Sufficiency  of  Return.  —  Upon  the  return 
being  filed,  the  petitioner  may  demur  or  take  issue,  as  in  other 
cases.  He  is  not  bound  by  the  return  or  answer  of  the  defend- 
ants, and  driven  if  it  is  false  to  his  action  for  a  false  return,  as 
at  common  law;  but  he  may  meet  the  return  by  traverse,  de- 
murrer, or  other  appropriate  pleading.2  A  motion  to  quash  the 
answer,  in  an  action  of  mandamus,  will  be  granted  only  when  it 
contains  no  defence  whatever.8  The  order  to  quash  or  strike 
out  parts  of  the  return  may  be  taken  on  motion  for  peremptory 
mandamus,  notwithstanding  the  return  made,4  and  amounts  to 
a  general  demurrer  to  the  answer.6  Where  a  return  to  an  alter- 
to  quash  a  writ  of  mandamus  compelling  a  state  officer  to  redeem  certain  bonds 
in  accordance  with  a  state  law,  an  affidavit  which  states,  in  substance,  that  the 
validity  of  the  bonds  had  been  passed  on  in  the  United  States  circuit  court, 
and  also  that  a  writ  of  error  was  pending  in  the  United  States  Supreme  Court, 
is  insufficient  to  support  the  motion.  Eahn  v.  Bauer,  (Cal.)  12  P.  477;  Kahn 
v.  City  and  County  of  San  Francisco,  Id.  478.  The  answer  to  a  writ  of 
mandamus  may  be  demurred  to  under  the  law  and  practice  in  Maryland. 
Hardcastle  v.  Maryland,  etc.  R.  R.  Co.,  32  Md.  32.  As  to  what  constitutes  a 
waiver  to  technical  correctness  of  the  pleadings,  see  Ensworth  v.  Albin,  46 
Mo.  450. 

1  People  v.  Batchelor,  63  N.  Y.  128. 

2  Haskin  r.  Supervisors,  51  Miss.  406;  Barney  p.  State,  42  Md.  480;  Silver* 
thorne  v.  Warren  R.  R.  Co.,  33  N.  J.  L.  (4  Vr.)  173;  Commonwealth  v.  Com- 
missioners of  Alleghany,  32  Pa.  St.  218.  Under  the  former  practice  the  re- 
lator was  not  allowed  to  demur  specially  to  the  return  to  a  mandamus;  if  dis- 
satisfied, he  must  obtain  a  supplementary  return.  People  v.  Common  Pleas,  9 
Wend.  (N.  Y)  429.  See  People  p.  Champion,  16  Johns.  (N.  Y.)  61 ;  Vail  p. 
People,  1  Wend.  (N.  Y.)  38.  The  facts  embraced  in  the  return  to  the  writ 
issued  in  the  alternative,  and  relative  to  the  subject  of  inquiry,  had  to  be  taken 
to  be  true.  Carroll  v.  Board  of  Police,  28  Miss.  38;  Commonwealth  v.  Justices, 
2  Va.  Cas.  9.  In  mandamus  the  relator  is  the  real  party,  and  a  demurrer  by 
him,  though  informal,  is  sufficient.  State  p.  Madison  County  Comm'ro,  92 
Ind.  133. 

•  Crans  v.  Francis,  24  Kan.  750. 

4  People  v.  Board  of  Police,  9  Abb.  (Tf.  Y.)  Pr.  257. 

*  Ward  v.  Flood,  48  Cal.  86.  The  relator  moved  for  a  peremptory  writ  of 
mandamus.    Respondent  put  in  evidence  to  justify  his  action.     The  relator 
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native  writ  of  mandamus  does  not  traverse  any  of  the  facts  al- 
leged in  the  writ,  a  demurrer  to  the  return  is  superfluous. x  But 
where  the  return  to  an  alternative  writ  of  mandamus  presents 
traversable  issues,  it  is  error  for  the  court  to  grant  a  peremptory 
writ,  on  sustaining  the  demurrer  of  the  relator  thereto  ore  tenus.* 
§  1673.  Proper  Office  of  Demurrer.  —  A  demurrer  fulfils  the 
same  office  in  a  mandamus  proceeding  as  in  other  civil  actions ; 
and  in  a  proper  case  a  demurrer  to  the  return  should  be  carried 
back  and  sustained  to  the  petition.8  It  should  not  be  made  to 
perform  the  office  of  an  answer  or  reply.  Thus,  in  mandamus 
proceedings  brought  in  the  name  of  the  territory  on  the  relation 
of  private  persons,  the  objection  that  the  territory  is  improperly 
joined  as  a  party  should  be  taken  by  answer,  and  not  by  de- 
murrer, where  it  nowhere  appears  on  the  face  of  the  alternative 
writ  that  relators  have  not  the  authority  to  use  the  name  of  the 
territory.4  And  while  a  demurrer  admits  all  facts  well  pleaded, 
it  does  not  admit  conclusions  of  law.  Accordingly,  averments 
in  the  answer  to  a  petition  for  a  writ  of  mandamus  to  compel 
the  discontinuance  of  Bible  reading  in  the  common  schools,  that 
the  reading  of  the  Bible  in  the  schools  is  not  sectarian  instruc- 
tion, and  that  there  is  no  material  difference  between  the  King 
James  version  used  in  the  schools  and  the  Douay  version,  are 
not  admitted  by  demurrer,  the  former  being  a  conclusion  of  law, 
and  the  latter  not  well  pleaded,  being  against  common  knowl- 
edge.6 So  where,  in  a  proceeding  to  compel  removal  of  obstruc- 
tions in  a  street  by  a  railroad  company,  the  return  alleged 
that  at  the  time  a  certain  order  took  effect  the  defendant  rail- 
road company  had  no  such  surface  tracks  anywhere  within  the 

then  began  to  argue,  without  introducing  further  evidence.  Held,  that  this 
course  was  equivalent  to  demurring  to  the  respondent's  evidence,  and  that  the 
court  having  denied  the  motion,  and  refused  a  peremptory  writ,  an  application 
for  an  alternative  writ  was  addressed  to  the  discretion  of  the  court,  and  that 
this  discretion  was  not  reviewable.     People  v.  Fairman,  91  N.  Y.  385. 

1  People  t>.  Salomon,  46  111.  333;  People  v.  Minor,  46  111.  384.  Where  the 
answer  to  a  petition  for  mandamus  is  a  nullity,  advantage  need  not  be  taken 
thereof  by  demurrer,  and  the  court  may  render  judgment  on  the  petition 
without  proof.    Samson  v.  Mercer,  (Tex.)  5  S.  W.  62. 

*  State  v.  Town  of  Delafield,  69  Wis.  264;  34  N*.  W.  123. 

*  Dement  v.  Rokker,  (111.)  19  N.  £.  33;  126  111.  174. 

*  Territory  v.  McPherson,  50  N.  W.  351;  6  Dak.  27. 

6  State  v.  District  Board  of  School- Disk  No.  8,  76  Wis.  177;  44  N.  W. 
967. 
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limits  named,  as  could  in  any  event  have  anything  to  do  with 
the  intent  and  purpose  of  resolutions  under  the  plans  adopted,  it 
was  held  that  a  demurrer  thereto  merely  referred  to  the  court 
the  construction  of  the  resolutions,  and  did  not  admit  the  cor- 
rectness of  the  construction  therein  put  upon  the  resolutions.1 

§  1674.  No  Reply  admissible.  —  It  is  not  necessary  to  traverse 
the  return  to  a  mandamus  before  going  to  trial  on  the  merits.1 
The  relator  may  either  rely  upon  the  insufficiency  of  the  return 
alone,  or  he  may  traverse  the  same  by  proof  without  any  formal 
answer,  and  thereupon  the  answer  and  the  proof  will  be  con- 
sidered together.8  Where  an  alternative  mandamus  has  been 
issued,  and  defendants  make  their  return,  and  the  relators  plead 
to  the  return,  they  thereby  admit  that,  upon  its  face,  the  return 
is  a  sufficient  answer  to  the  case  made  by  the  alternative  writ; 
and  if,  on  the  trial,  no  material  fact  on  the  return  is  disproved, 
the  defendants  will  be  entitled  to  the  verdict.*  And  where  the 
relator  does  not  controvert  the  return  to  an  alternative  writ  of 
mandamus,  but  moves  for  a  peremptory  writ,  he  admits  the  re- 
turn to  be  true,  and  claims  that,  in  law,  it  presents  no  reason 
why  the  writ  should  not  be  made  peremptory.6 

On  a  hearing,  in  a  proceeding  by  mandamus,  the  relator  may 
rely  upon  admissions  in  the  respondent's  return,  but  not  without 
proof  upon  any  allegation  in  the  affidavits  or  petition  which  are 
not  admitted.6  It  seems,  however,  that  while  in  an  application 
for  mandamus  the  law  does  not  require  a  replication,  yet  the 
court  may  in  its  discretion  allow  the  facts  in  the  defendant's 
answer  to  be  explained  or  avoided.7 

i  Woodruff  v.  New  York  &  N.  E.  R.  Co.,  59  Conn.  63;  20  A.  17. 

*  Borgatede  v.  Clark,  5  La.  An.  291. 

•  State  v.  Lusitanian,  etc.  Society,  15  La.  An.  73;  State  r.  Eaton,  11  Wis. 
29;  State  t>.  Pierce  County,  71  Wis.  321,  327;  37  N.  W.  231;  Beckel  v.  Union 
Township,  9  Ohio  St.  599.  See  Just  v.  Wise,  47  Mich.  511.  See  also  State 
v.  Williams,  69  Ala.  311.  The  merits  of  the  law  of  the  case  are  to  be  raised 
afterwards  by  motion  to  quash,  or  by  demurrer,  plea,  or  answer.  Common- 
wealth v.  Lyndall,  2  Brews.  (Pa.)  425. 

4  People  v.  Finger,  24  Barb.  (N.  Y.)  341.  Compare  People  p.  Supervisors 
rf  Delaware,  12  How.  (N.  Y.)  Pr.  50. 

6  Beard  v.  Supervisors,  51  Miss.  542.  See  also  People  r.  Hamilton  County, 
3  Neb.  244.     In  re  Schmitt,  57  Hun,  590;  10  N.  Y.  S.  583. 

6  People  v.  Pritchard,  19  Mich.  470. 

7  Fowler  v.  Pierce,  2  Cal.  165.  See  also  State  v.  Pennsylvania  R.  R.  Co., 
45  N.  J.  L.  82. 
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§  1675.  Affected  largely  by  Statutory  Pro- 
visions. 

1676.  Common  Law  Procedure. 

1677.  Prevailing  Present  Practice. 

1678.  Office  and  Purpose  of  Alternative 

Writ. 

1679.  Same — Rule  to  show  Cause. 

1680.  When  Peremptory  Writ  issued  in 

First  Instance. 

1681.  Discretionary  Power  to  refuse  Al- 

ternative Writ. 

1682.  Nature  and  Purpose  of  Peremp- 

tory Writ. 

1683.  Notice  to  Respondent. 

1684.  Service. 

1685.  Territorial  Jurisdiction  of  Courts. 

1686.  Power  of  Courts  at  Chambers  and 

in  Vacation. 

1687.  Trial  of  Issues. 

1688.  Parties  entitled  to  a  Hearing  on 
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1689.  Issues  of  Law. 

1690.  Waiver  of  Jury  Trial. 

1691.  Effect  of  Jury  Verdict. 

1692.  Extent  of  Inquiry. 


§  1693.  Admissibility  and  Effect  of  Evi- 
dence. 

1694.  Same  —  Judgment  cannot  be  im- 

peached. 

1695.  Same  —  Constitutionality  of  Stat- 

ute. 

1696.  Burden  of  Proof. 

1697.  The  Judgment. 

1698.  Forms  of  Writ. 

1699.  Same  —  Several  Connected  Acts. 

1700.  How  directed  and  by  whom  re- 

turned. 

1701.  Power  of  Court  to  control  Execu- 

tion of  Writ. 

1702.  Setting  aside  Peremptory  Writ  for 

Variance. 

1703.  Obedience  to  Writ. 

1704.  Excuses  for  Non-obedience  —  In- 

junction. 

1705.  Punishment  for  Disobedience. 

1706.  Return  showing  Obedience. 
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1708.  Costs. 
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1710.  Conclusiveness  of  Judgment. 


§  1675.    Affected  largely  by  Statutory  Provisions.  —  In  order  to 

give  a  proper  application  to  any  general  rules  of  practice  in  man- 
damus, it  is  necessary  to  understand  the  alterations  in  common 
law  practice  which  have  been  wrought  in  most  of  the  states,  as 
well  as  in  England,  by  legislation.  For  while  some  of  the  com- 
mon law  forms  of  procedure  have  been  nearly  everywhere  re- 
tained, the  common  law  system  in  all  its  technical  rigor  is 
nowhere  preserved.  The  only  innovation  accomplished  by  the 
statute  of  Anne  was  to  authorize  the  relator  to  plead  to  or  trav- 
erse all  or  any  of  the  material  facts  contained  in  the  return ; 1 

1  9  Anne,  c.  20.  Still  farther  and  more  important  changes  were  made  by 
the  English  Common  Law  Procedure  Act  of  1854,  (17  &  18  Vict.  c.  125) 
whereby  the  proceedings  in  mandamus  were  very  nearly  assimilated  to  those 
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whereas  at  common  law  the  application  for  the  summary  writ 
was  a  summary  proceeding,  and  was  heard  upon  the  return, 
which  could  not  be  controverted,  the  whole  matter  being  settled 
on  the  return  without  pleadings. 

§  1676.  Common  Law  Procedure.  —  The  usual  course  at  com- 
mon law  was,  upon  the  application  under  oath  of  the  party  ag- 
grieved, to  grant  a  rule  upon  the  party  derelict  in  the  performance 
of  the  act  or  duty  specified  in  the  application  to  show  cause 
within  a  given  time  why  the  writ  of  mandamus  should  not  issue. 
If  in  response  no  sufficient  cause  was  shown,  the  writ  was  then 
issued  in  the  alternative  form,  and  to  this  the  respondent  might 
either  make  return  within  a  time  specified  in  the  writ,  or  he 
might  elect  to  perform  the  act  required  of  him  alternatively. 
But  failing  to  make  return  within  the  time  fixed,  and  failing 
to  do  the  act  specified,  the  writ  was  issued  in  the  peremptory 
form  to  which  no  other  return  was  admissible  than  a  certificate 
of  performance  of  the  act  in  question. 

§  1677.    Prevailing  Present  Practice.  —  It  will  be  observed  from 

the  succeeding  sections  of  this  chapter,  and  the  cases  cited,  that 
in  some  of  the  states  most  of  these  phases  of  common  law  prac- 
tice are  retained,  and  some  of  them  are  traceable  in  the  systems 
of  all  states.  But  the  general  and  the  most  approved  practice 
in  this  country  consists  in  the  presentation  to  the  court  of  an  ap- 
plication in  the  form  of  a  petition,  complaint,  or  in  a  few  states 
affidavits,  as  a  basis  for  granting  the  alternative  writ  Upon 
due  service  being  had  of  the  alternative  writ  upon  the  respond- 
ent, unless  he  submits  to  do  the  thing  required  therein,  he 
may,  in  most  of  the  states,  as  has  been  shown,1  either  demur  or 
move  to  quash, — which  is  but  another  form  of  a  general  de- 

in  ordinary  civil  actions.  Additional  changes  were  made  by  the  Supreme 
Court  of  Judicature  Act  of  1873,  (36  &  37  Vict.  c.  66).  The  Missouri  code  of 
practice  does  not  apply  to  proceedings  upon  mandamus.  Smith  v.  St.  Francois 
County  Court,  19  Mo.  433.  For  proper  practice,  see  State  r.  Field,  37  Mo. 
App.  82,  and  cases  cited  in  Opinion  of  Gill,  J- ;  rules  of  practice  in  mandamus 
cases  in  Mississippi  stated,  Swan  v.  Gray,  44  Miss.  393.  There  is  no  provision 
in  the  North  Carolina  code  of  procedure  regulating  the  proceedings  under  a 
writ  of  mandamus.  The  practice  previously  in  use  may  be  adopted,  so  far  as 
necessary  to  prevent  a  failure  of  justice.  Lutterloh  v.  Cumberland  County, 
65  N.  C.  403.  A  writ  of  mandate  is  properly  obtained  upon  a  motion  in  open 
court,  founded  upon  an  affidavit  or  petition  sworn  to  and  filed.  Potts  ».  State, 
75  Ind.  336. 

i  Supra,  §§  1671-1674. 
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murrer,  —  or  he  may  make  return,  whereupon  the  plaintiff  may 
either  demur,  or  in  some  cases  move  to  quash,1  or  proceed  to 
trial  upon  the  issue  made  by  the  return.  No  further  formal 
pleadings  are  usually  allowable,  except  that  in  rare  cases  the 
court  may  in  its  discretion  allow  a  reply  of  new  matter. 

§  1678.  Office  and  Purpose  of  Alternative  "Writ.  —  The  alterna- 
tive writ  or  its  equivalent  is  still  in  general  use.  The  alterna- 
tive performs  a  similar  office  in  a  mandamus  proceeding  as  a 
citation  in  a  proceeding  for  contempt.  In  the  latter,  the  party 
cited  is  afforded  opportunity  to  purge  himself  of  the  contempt, 
or  furnish  a  good  and  sufficient  excuse  for  his  course  or  conduct ; 
by  the  service  of  an  alternative  rather  than  a  peremptory  writ  of 
mandamus,  in  the  first  instance,  the  party  is  likewise  given  his 
day  in  court  before  final  judgment,  and  under  modern  practice 
may  contest  the  claim  of  the  plaintiff  to  have  the  thing  done, 
very  much  as  in  other  civil  actions.  The  alternative  writ 
usually  performs  the  double  purpose  of  a  summons  and  com- 
plaint; and  except  in  a  few  cases,  to  be  presently  noticed,  it 
should  precede  the  peremptory  writ.2 

§1679.  Same— Role  to  show  Cause.  —  The  practice  of  preced- 
ing the  issuance  of  the  alternative  writ  by  a  hearing  to  show 
cause,  has  generally  disappeared,  though  in  Wisconsin,  and  in 
perhaps  one  or  two  other  states,  it  is  proper  to  move  for  a  rule 
upon  the  respondent  prior  to  issuance  of  the  alternative  writ. 
Except  by  the  consent  of  parties,  and  the  assent  of  the  court 
entered  of  record,  it  was  improper  to  substitute  the  petition  and 
rule,  or  either  of  them,  in  lieu  of  the  alternative  writ ;  and  no 
issue  could  be  made  upon  an  answer  to  the  rule ;  and  where  such 
an  issue  was  tried,  and  judgment  rendered,  the  judgment  was 
reversed  by  the  appellate  court.8  On  the  question  whether  upon 
the  hearing  of  the  rule  an  alternative  should,  or  a  peremptory 
writ  might,  issue,  the  practice  was  not  uniform ;  but  usually  the 
alternative  writ  issued,  in  order  that  there  might  be  a  more  formal 
and  thorough  investigation  of  the  merits  of  the  case.* 

i  Supra,  §§  1671-1674. 

'  State  v.  Delafield  Supervisors,  64  Wis.  218:  Schend  v.  St.  George's  Ger- 
man Aid  Soc,  49  Wis  237;  People  p.  .Oven shire,  41  How.  (N.  Y.)  Pr.  164; 
Americau  Water  Works  Co.  v.  State,  (Neb.)  48  N.  W.  64. 

•  Fisher  v.  Charleston,  17  W.  Va.  595;  Sleeper  v.  Franklin  Lyceum,  7 
B.  I.  523. 

4  After  a  role  to  show  cause,  if  a  proper  case  is  made  out,  a  peremptory 
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§  1680.  "When  Peremptory  Writ  issued  in  First  Instance.  —  The 
peremptory  form  of  the  writ  is  issued  in  the  first  instance  only 
in  those  cases  where  either  the  respondent  has  waived  his  right 
to  a  hearing  upon  the  merits  of  the  application,  or,  all  the  facts 
being  presented  in  conclusive  form  by  the  petitioner,  it  is  clear 
that  no  legal  defence  can  be  shown.1  While  the  fact  that  an 
alternative  writ  has  not  previously  issued  is  not  always  a  suffi- 
cient reason  for  setting  aside  a  peremptory  mandamus,2  yet 
when  there  is  likely  to  be  an  issue  on  the  facts,  proceedings  for 
a  writ  of  mandamus  should  be  instituted  by  an  alternative  writ8 
And  under  a  code  provision  for  a  peremptory  writ  of  mandamus 
in  the  first  instance  only  when  the  right  depends  on  a  question 
of  law,  where  the  facts  relied  on  are  denied,  only  an  alternative 
writ  can  issue,  and  on  its  return  issues  must  be  framed  and  tried 
as  prescribed  by  the  code.4  When,  however,  the  plaintiff's 
claim  is  based  upon  a  judgment,  the  proper  process  was  held  to 
be  a  peremptory  mandamus.6    And  if,  after  suitable  time  given, 

mandamus  might  issue  in  the  first  instance,  see  Justices  of  Clark  County 
Court  t>.  The  P.  W.  &K.  R  Turnp.  Co.,  11  B.  Mon.  (Ky.)  143;  State  t>.  Beloit, 
20  Wis.  79.  Contra,  Mullanphy  v.  St.  Louis  County  Court,  6  Mo.  563.  Fur- 
ther, as  to  practice  upon  rule  to  show  cause,  see  Turner's  Case,  5  Ohio,  542; 
Grimes  v.  Commissioners,  Wright,  (Ohio)  126 ;  Re  Devereux  Street,  13  Phi  la. 
(Pa.)  103;  Dinwiddie  Justices  v.  Chesterfield  Justices,  5  Call.  (Va.)  556. 
Under  Act  of  March  9,  1835,  a  rule  for  a  mandamus  will  not  be  granted ;  and 
alternative  mandamus  first  issues.  Tillson  v.  Putnam  County,  19  Ohio,  415. 
In  mandamus  proceedings  the  proper  practice  under  the  present  rule  of  this 
court  is  to  apply  for  an  alternative  writ  in  the  first  instance,  —  not  to  move 
for  a  rule  to  show  cause,  etc.  State  v.  Fairchild,  22  Wis.  110;  Hoffman  v. 
Shea,  70  Wis.  104 ;  85  N.  W.  319. 

1  Harkins  v.  Supervisors,  2  Minn.  342;  Harkins  v.  Sencerbox,  2  Minn.  344; 
see  People  v.  Assessors  of  New  York,  52  How.  (N.  Y.)  Pr.  140 ;  People  v.  Tur- 
ner, 1  Cal.  143.  "  Whatever  may  have  been  the  practice  under  the  common 
law  in  England,  in  this  state,  on  a  rule  to  show  cause  why  a  mandamus  should 
not  issue,  the  alternative  and  the  peremptory  mandamus  may  all  be  granted 
at  the  same  term,  and  all  the  questions  arising  in  the  case  may  be  decided  in 
the  same  court."  Fitzhugh  v.  Custer,  4  Tex.  391.  But  an  order  overruling  a 
motion  for  a  peremptory  mandamus  only  has  the  effect  to  defer  the  question 
of  issuance  until  the  trial  on  the  merits.     Booth  v.  Strippleman,  61  Tex.  378. 

2  Knox  County  v.  Aspinwall,  24  How.  376. 

•  Hoffman  v.  Shea,  70  Wis.  104 ;  People  v.  Supervisors,  64  N.  Y.  600 ;  see 
People  v.  Myers,  3  N.  Y.  S.  365;  50  Hun,  479;  In  re  Shay,  15  N.  Y.  S.  488. 
Peremptory  mandamus  will  not  be  granted  against  municipal  officers  elected  for 
one  year,  because  of  fraudulent  voting  at  their  election,  if  they  have  returned 
sufficient  cause  to  the  alternative  writ.     Dane  v.  Derby,  54  Me.  95. 

«  People  v.  St.  Louis  &  S.  F.  Ry.  Co.,  47  Hun,  543. 

'  Lutterloh  v.  Cumberland  County,  65  N.  C.  403. 
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no  answer  is  made  to  the  alternative  writ,  it  is  proper  to  follow 
this  by  a  peremptory  writ ; l  nor  is  it  necessary  to  first  take  steps 
to  compel  a  return.2 

§  1681.  Discretionary  Power  to  refuse  Alternative  Writ  —  In 
applications  for  mandamus,  as  in  habeas  corpus  and  injunction, 
the  court  has  considerable  latitude  of  discretion;  and  when  a 
clear  prima  facie  case  is  not  shown  upon  the  face  of  the  applica- 
tion, it  is  not  bound  to  grant  the  alternative  writ  in  the  first  in- 
stance. In  other  words,  the  court  will  not  award  an  alternative 
writ,  when,  after  full  consideration,  it  is  of  the  opinion  that  a 
peremptory  writ  must  be  denied.8  Nor  will  the  alternative  writ 
issue  where  it  would  be  nugatory,  as  where  the  application  was 
based  on  the  assumed  unauthorized  act  of  the  respondents  as 
school  directors  in  refusing  to  admit  relator's  children  to  school 
until  they  had  brought  a  written  excuse  from  relator  for  their 
previous  absence,  the  petition  being  filed  one  day  before  the  ex- 
piration of  the  school  term,  and  it  not  appearing  that  the  refusal 
was  permanent  or  applied  beyond  that  term,  and  the  school  term 
would  expire  before  it  would  be  possible  to  have  any  effectual 
action  taken  by  virtue  thereof.4  And  the  writ  will  be  refused 
where  it  is  clear  that  the  duty  sought  to  be  coerced  is  purely 
discretionary  with  the  respondent,6  or  that  acts  and  Conditions 
precedent,  necessary  to  entitle  the  relator  to  the  relief,  have 
not  been  performed,6  or  that  the  application  is  premature.7  Nor 
will  the  alternative  writ  be  granted  where  demanded  in  terms 
too  broad;  for  instance,  where  a  stockholder  in  a  corporation 
sought  the  remedy  to  compel  the  respondent  to  permit  the  rela- 
tor to  have  at  all  times  an  equal  share  and  control  with  respond- 
ent in  the  management  and  direction  of  all  the  affairs  and 
business  of  the  company.8  And  since  the  proceeding  by  man- 
damus must  be  conducted  in  the  name  of  the  state,  upon  the 

1  Phoenix  Iron  Co.  v.  Commonwealth,  113  Pa.  St.  503;  6  A.  75;  Hoffman 
v.  Shea,  (Wis.)  35  N.  W.  319. 

•  People  v.  Judges,  1  Johns.  (N.  T.)  64;  contra,  State  v.  Baird,  11  Wis.  260. 
People  v.  Pearson,  4  111.  (3  Scam.)  270;  3  111.  (2  Scam.)  189. 

«  Parrish  v.  Reed,  (Wash.)  28  P.  372. 
4  Cristman  v.  Peck,  90  111.  150. 

•  Shine  v.  Kentucky  Cent.  R.  Co.,  85  Ky.  177;  8  S.  W.  18 ;  Moody  v.  Flem- 
ing, 4  6a.  115. 

•  Briggs  v.  Hopkins,  16  R.  I.  83 ;  13  A.  109. 
T  Gormley  v.  Day,  28  N.  E.  693;  114  111.  185. 

•  Rosenfeld  v.  Einstein,  46  N.  J.  L.  479. 
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petition  and  oath  of  the  party  entitled  to  relief,  it  cannot  be  de- 
manded by  way  of  answer  to  a  suit  brought  to  collect  money.1 

§  1682.  Nature  and  Purpose  of  Peremptory  Writ  —  The  alterna- 
tive writ  has  been  shown  to  perform  the  office  of  a  summons  in 
an  ordinary  civil  action;  or,  in  some  respects,  it  resembles  an 
interlocutory  injunction,  to  be  made  final,  or  dismissed  at  the 
final  hearing.  The  peremptory  writ  corresponds  to  an  execution 
on  final  judgment,  or  a  final  decree  perpetuating  a  temporary 
injunction.  It  answers  the  purpose  of  final  process  in  another 
respect ;  greater  relief  cannot  be  granted  in  it  than  that  prayed 
for,  or  to  which  relator  is  entitled  by  reason  of  the  facts  stated 
in  the  petition  or  in  the  alternative  writ.  In  other  words,  the 
peremptory  writ  must  conform  to  the  alternative.2  But  a  per- 
emptory writ  of  mandamus  issued  to  enforce  a  judgment  and 
execution  against  a  municipal  corporation  will  not  be  quashed 
unless  it  clearly  changes  or  enlarges  materially  the  terms  of  the 
alternative  writ  or  rule  absolute  by  which  it  was  issued.8  And 
on  the  hearing  upon  an  alternative  writ  of  mandamus,  which 
commanded  an  election  under  a  local  option  law,  to  be  held 
within  forty  days  from  July  5th,  a  peremptory  mandamus,  is- 
sued on  August  1st,  commanded  that  such  election  should  be 
held  "  as  soon  as  the  same  can  be  held  under  said  law ; "  this 
was  held  a  sufficient  compliance  with  the  rule  that  the  com- 
mand of  the  peremptory  writ  must  substantially  conform  to  that 
of  the  alternative  writ.4    Where,  however,  the  performance  of 

1  Bishop  v.  Marks,  15  La.  An.  147.  Second  application  for  same  cause.  — 
A  writ  of  mandamus  issued  to  compel  certain  action.  Subsequently  the  same 
relator  asked  for  an  alternative  writ,  designed  to  effect  the  purpose  of  the  pre- 
ceding writ.  No  explanations  were  given,  nor  were  sufficient  statements  made 
to  enable  the  court  to  know  the  status  of  the  case.  Held,  that  the  alternative 
writ  might  issue,  in  order  that  the  whole  matter  might  be  brought  fully  before 
the  court.    United  States  v.  Cape  Girardeau  County,  16  Fed.  Rep.  836. 

*  State  ».  Kansas  City,  St.  Joseph,  etc.  R.  R.  Co.,  77  Mo.  143;  Morgen- 
thaler  v.  Crites,  4  Ohio,  (Cir.  Ct.)  495 ;  State  v.  Cheraw  &  Chester  R.  R.  Co., 
16  S.  C.  524;  State  v.  Field,  37  Mo.  App.  83 ;  State  v.  County  Judge,  12  Iowa, 
237.  A  peremptory  writ  of  mandamus  will  not  be  granted  where  return  to  a 
mandamus  si  peteris  shows  it  to  be  impossible  to  perform  the  act  required. 
State  v.  Lehre,  7  Rich.  (S.  C.)  234. 

*  State  v.  Assessors  of  Taxes  of  Rahway,  (N.  J.)  17  A.  122;  51  N.  J.  Law, 
279.  Where  there  is  an  uncertainty  in  the  terms  of  a  mandamus,  the  circuit 
court  may  refer  to  the  decree  of  the  supreme  court  in  the  case  made  at  the 
time  of  issuing  the  mandamus.    West  v.  Brashear,  14  Pick.  (Mass.)  51. 

4  State  v.  Schmitz,  36  Mo.  App.  550. 
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several  acts  sought,  which  are  so  far  interdependent  that  the 
duty  to  do  the  final  or  consummative  act  is  based  upon  the  duty  to 
do  each  and  all  the  precedent  acts  commanded  in  the  alternative, 
there  must  be  a  strict  conformity.  Thus,  where  the  alternative 
writ  required  all  the  members  of  a  board  of  canvassers  to  can- 
vass the  returns  and  declare  the  result  of  an  election,  and  after 
that,  that  one  of  them  in  another  official  capacity  should  record 
the  proceedings  of  the  board  and  issue  the  certificates  thereon, 
the  peremptory  writ  was  refused ;  for  until  an  officer  shall  have 
neglected  or  refused  to  perform  a  duty,  he  cannot  be  proceeded 
against  by  this  writ,  and  the  officer  who  may  be  required  to  give 
a  certificate  of  the  proceedings  of  a  board  cannot  be  so  required 
until  the  board  shall  have  acted.1  And  a  variance  in  substance 
between  a  writ  of  mandamus  and  the  order  of  court  directing  it  to 
issue,  as  to  the  act  to  be  performed,  is  fatal.2  But  the  failure 
to  make  and  enter  the  formal  order  on  the  granting  of  an  alter- 
native writ  of  mandamus  is  no  ground  for  setting  aside  the  man- 
damus, as  the  entry  of  the  order  is  a  mere  clerical  duty,  and  the 
same  will  be  allowed  to  be  entered  nunc  pro  tunc* 

§  1683.  Notioe  to  Respondent;  —  Though  there  are  perhaps 
some  exceptions,  the  general  rule  is  that  the  alternative  writ 
may  be  granted  without  previous  notice  to  the  respondent,  itself 
constituting  the  notice  provided  by  law  of  the  bringing  of  the 
action.  But  it  may  be  stated  as  a  universal  requirement,  in  the 
absence  of  a  statutory  exception,  that  notice  to  the  party  against 
whom  a  peremptory  mandamus  is  sought  at  some  stage  of  the 
proceedings  or  a  waiver  of  service  by  appearance  before  final 
judgment  and  process  is  essential  to  the  jurisdiction  of  the 
court;4  and  all  parties  having  an  interest  in  the  matter  adverse 
to  the  petitioner  are  entitled  to  notice.  Thus,  where  an  appli- 
cation for  a  writ  of  mandamus  to  compel  the  county  treasurer  to 
pay  certain  moneys,  the  treasurer  having,  without  consulting  an 

*  State  v.  Gibbs,  13  Fla.  55. 

8  Hawkins  v.  Moore,  3  Ark.  345. 

•  People  v.  Board  Sup'rs  Schoharie  County,  (Sup.)  15  N.  Y.  S.  795. 

4  Fairbanks  v.  Amoskeag  Nat  Bank,  30  F.  602 ;  Crumley  v.  McKinney, 
(Tex.)  9  S.  W.  157;  Wilson  t>.  Hunt,  (Cal.)  16  P.  305;  Cassatt  ».  Board  of 
County  Comm'rs,  39  Kan.  505 ;  18  P.  517 ;  People  v.  Board  of  Canvassers  Dutch- 
ess County,  (Sup.)  18  N.  Y.  S.  302 ;  Brosius  v.  Reuter,  1  Har.  &  J.  (Md.)  480; 
Arm  i  jo  v.  Territory,  1  New  Mez.  580.  Writ  held  properly  issued  without  notice. 
State  v.  Doyle,  40  Wis.  220. 
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attorney,  agreed  to  a  statement  of  the  facts,  it  was  held  that  the 
proceedings  should  be  stayed  until  a  copy  of  the  record  could  be 
served  on  the  district  attorney  and  the  chairman  of  the  board  of 
supervisors.1  But  it  is  too  late  to  object  to  the  non-service  of 
notice  after  the  respondent  has  made  return  to  the  writ3 

§  1684.  Service.  —  The  manner  of  service  and  the  length  of 
notice  are  matters  largely  regulated  by  statutes  to  which  refer- 
ence is  easy.  Usually,  however,  service  is  had  by  delivering  the 
original  writ  to  the  defendant  named  therein,  and  where  there 
are  more  than  one  party  to  be  served,  by  delivering  the  original 
to  the  party  first  named,  or  to  the  principal  defendant,  and 
true  copies  to  each  of  the  others,8  the  officer  retaining  a  copy 
upon  which  to  make  his  return.4  In  proceeding  against  a  city 
in  a  Federal  court,  service  on  the  mayor  alone  is  sufficient  • 
Amendments  by  officers  so  as  to  show  proper  service  are  allow- 
able as  matters  of  common  practice.6  The  length  of  service 
before  return  day  is  so  invariably  a  matter  of  statutory  regula- 
tion as  to  require  no  further  mention.7 

1  Uhler  v.  Boyd,  41  Cal.  60.  On  an  application  by  a  city  to  the  supreme 
court  for  a  writ  of  mandamus  to  compel  a  circuit  judge  to  vacate  a  decree  en- 
joining the  city  from  doing  certain  acts,  notice  need  be  served  on  the  judge 
only,  and  not  on  the  parties  who  obtained  the  decree.  City  of  Huron  v.  Camp- 
bell, (S.  D.)  53  N.  W.  182. 

9  Edwards  v.  United  States,  103  U.  S.  471;  see  also  McBane  v.  People,  50 
111.  503. 

'  See  Haveyreyer  r.  Mineral  Point  Sup.,  22  Wis.  396;  State  v.  Brady,  6 
Phil.  (Pa.)  121 ;  State  v.  King,  29  Kan.  607;  compare  People  v.  Judges  of  Win- 
chester, 4  Cow.  (N.  Y.)  73 ;  People  v.  Contracting  Board,  20  How.  (N.  Y.)  Pr. 
206.  Service  of  a  writ  of  mandamus  without  having  the  seal  of  the  court  affixed 
is  a  nullity,  and  proceedings  for  contempt  cannot  be  founded  thereupon.  Clapp 
v.  Fisk,  3  Thomp.  &  C.  (N.  Y.)  461;  1  Hun,  464. 

4  Hempstead  v.  Underhill,  20  Ark.  337.  For  a  constable  to  offer  to  read 
the  writ  to  the  person  to  whom  it  is  directed,  and  then  to  keep  it  and  make  hit 
return  upon  it,  as  he  would  do  on  a  summons,  is  no  service.  Ladue  v.  Spauld- 
ing,  17  Mo.  159. 

•  Hitchcock  v.  City  of  Galveston,  (Cir.  Ct.)  48  F.  640.  Service  on  selectmen, 
see  Doolittle  v.  Selectmen  of  Bran  ford,  22  A.  336 ;  59  Conn.  402. 

•  Supervisors  v.  Durant,  9  Wall.  736. 

7  See  People  v.  Rickey,  19  111.  405 ;  People  v.  Thistle  wood,  103  111.  139. 
Rev.  St.  Tex.  art.  1215,  providing  that  the  defendant  shall  be  summoned  to 
appear  at  the  next  regular  term  of  court,  relates  only  to  ordinary  process  ob- 
tained from  the  ministerial  officer  of  the  court,  and  not  to  extraordinary  writs, 
and  a  writ  of  mandamus  may  be  made  returnable  at  the  same  term.  Fitzhugh 
v.  Custer,  4  Tex.  891,  followed.  Hitchcock  v.  City  of  Galveston,  (Cir.  Ct.)  48 
F.  640. 
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§  1685.  Territorial  Jurisdiction  of  Courts.  —  The  assimilation 
of  the  proceeding  by  mandamus  to  other  civil  actions  under 
modern  practice  is  further  seen  in  the  tendency  to  restrict  juris- 
diction locally,  there  being  no  reason  on  account  of  the  ex- 
traordinary nature  of  the  remedy  why  it  should  be  adminstered 
ertra-territorially  by  the  courts,  notwithstanding  that  at  common 
law  it  was  usually  granted  by  the  court  of  King's  Bench  to  any 
part  of  the  realm.  Accordingly  the  prevailing  rule,  either  de- 
clared by  statute  or  adopted  by  the  courts,  by  analogy  to  other 
civil  actions,  is  that  an  application  to  the  court  for  a  writ  of 
mandamus  must  be  made  within  the  judicial  district  in  which  the 
action  resulting  from  the  issue  of  such  a  writ  would  be  triable, 
or  in  some  states  in  a  county  adjoining  that  in  which  the  action 
would  be  triable.1  Accordingly,  a  writ  of  mandamus  issued  by 
a  district  judge,  and  made  returnable  before  him  in  vacation  in 
another  county,  was  held  to  be  properly  dismissed;  but  a  dis- 
missal of  the  petition  was  erroneous.3  So  it  was  held  under  the 
provisions  of  a  statute  requiring  the  supreme  court  to  transmit, 
on  the  motion  of  the  respondent,  the  record  of  a  proceeding  in 
mandamus  against  a  town,  pending  in  such  court,  and  in  which 
issues  of  fact  were  not  determined,  "  to  the  district  court  of  the 
proper  county,"  that  the  county  wherein  the  town  is  situated  is 
meant8  And  mandamus  to  compel  a  surveyor  to  make  a  survey 
and  return  the  field  notes  to  the  general  land  office  must  be 
brought  in  the  county  of  his  residence,  and  not  where  the  land 
is  situated,  though  several  claimants  are  properly  made  parties, 
it  not  being  a  suit  to  try  title.4  But  while  the  above  is  the  pre- 
vailing, it  is  by  no  means  the  universal  rule  of  practice.  Thus 
in  Wisconsin  it  is  held,  under  the  construction  given  to  statutes, 
that  an  action  for  mandamus  may  be  tried  at  a  general  term  of 
the  circuit  court  of  a  county  other  than  that  in  which  it  was 

1  People  v.  Supervisors  of  Schuyler,  2  Abb.  (N.  Y.)  Pr.  at.  s.  78;  Wayne 
v.  Green,  Wright,  (Ohio)  292;  Shields  v.  State,  86  Ala.  584;  6  So.  271;  Re- 
ceiver of  Danby  Bank  v.  State  Treasurer,  39  Vt.  92;  see  McMillan  v  Richards, 
9  Cal.  365.  The  objection  that  a  transitory  action  is  not  brought  in  the  county 
where  the  defendant  resides  or  is  found,  as  required  by  Rev.  St.  111.  c.  110,  §  2, 
is  waived  unless  raised  in  apt  time  by  plea  to  the  jurisdiction.  Drainage 
Corom'rs  v.  Giffin,  (111.)  25  N.  E.  995. 

*  People  v.  Ouray,  4  Col.  291. 

•  State  v.  Lake,  28  Minn.  362. 

4  Texas  Mexican  Ry.  Co.  v.  Locke,  63  Tex.  623;  see  State  v.  Breese,  15 
Kan.  123. 
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commenced ; l  and  under  the  provisions  of  the  Dakota  Territorial 
Code,  a  judge  at  chambers  might  order  an  alternative  writ  of 
mandamus  to  be  returned  to  him  outside  of  the  subdivision  of 
his  district  in  which  the  proceeding  was  entitled,  and  upon  its 
return  he  might  there  issue  the  peremptory  writ.2  So,  in 
New  York,  it  seems  the  court  may  direct  an  issue  of  fact 
in  mandamus  to  be  tried  elsewhere  than  in  the  county  where 
the  material  facts  occurred;3  and  under  a  Pennsylvania  stat- 
ute which  provided  that  the  several  courts  of  common  pleas 
should  have  power  to  issue  writs  of  mandamus  to  corpora- 
tions having  their  chief  places  of  business  in  their  respective 
counties,  it  was  held  that  a  writ  of  mandamus  against  a  rail- 
road company,  whose  office  was  outside  the  state,  might  be  is- 
sued in  a  county  where  its  road  was  located,  and  served  in 
another  county.* 

§  1686.    Power  of  Courts  at  Chambers  and  in  Vacation.  —  It  is 

well  settled  that  in  the  absence  of  statutes  conferring  the  power, 
the  judges  of  inferior  courts  have  no  jurisdiction  to  hear  and 
pass  upon  applications  for  mandamus  at  chambers  or  in  vaca- 
tion;6 but  in  most  of  the  states,  by  statute,  the  writ  may  be 
issued  in  vacation ;  but  in  any  case  involving  facts,  it  must  be 
made  returnable  in  term  time.6  It  is  held,  however,  that  where 
the  right  is  clear,  a  judge  at  chambers,  within  his  district,  may, 

»  State  v.  Pierce  County,  71  Wis.  821 ;  87  N.  W.  231. 

*  Territory  v.  Shearer,  2  Dak.  332. 

*  People  v.  Myers,  3  N.  Y.  S.  365;  60  Hun,  479. 

4  Commonwealth  ».  New  York  P.  &  O.  R.  Co.,  (Pa.)  20  A.  951. 

*  Ex  parte  Grant,  6  Ala.  91 ;  Palmer  v.  McChesney,  26  Ark.  452;  Rogers 
v.  Jenkins,  98  N.  C.  129;  3  S.  £.  821;  Whites  ides  v.  Stewart,  (Tenn.)  20  S. 
W.  245.  An  application  for  a  writ  of  mandate  to  the  surveyor-general  should 
be  made  in  the  superior  court.  Johnson  v.  Reichart,  77  Cal.  34 ;  18  P.  858. 
Of  an  application  "  to  enforce  a  money  demand  "  a  judge  at  chambers  has  no 
jurisdiction.     Belmont  v.  Reilly,  71  N.  C.  260. 

6  Johnson  ».  State,  1  Ga.  271 ;  Attorney-General  v.  Lum,  2  Wis.  507; 
Territory  t\  Ortiz,  1  New  Mez.  5 ;  State  v.  Weeks,  93  Mo.  499 ;  6  S.  W.  266. 
For  powers  of  assistant  law  judge  see  Smith  v.  Commonwealth,  41  Pa.  St.  335. 
The  judge  of  the  district  court  at  chambers  cannot  legally  hear  and  determine 
a  prosecution  in  the  nature  of  a  contempt  proceeding  for  an  alleged  violation 
of  a  peremptory  writ  of  mandamus ;  Civil  Code  Kan.  §699,  providing  for  a  fine 
as  a  bar  to  any  penalty  for  such  refusal.  State  v.  Stevens,  40  Kan.  113;  19 
P.  365.  As  an  alternative  writ  of  mandamus  may  under  Code  of  Civil  Proc. 
N.  Y.  §  2068,  be  granted  without  notice,  it  may  be  granted  at  a  regularly  ad- 
journed special  term.  People  v.  Board  of  Supervisors,  3  N.  Y.  S.  751;  50  Hun, 
105;  15  Civil  Proc.  R.  379. 
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under  the  statute  of  Nebraska,  grant  a  peremptory  mandamus.1 
And  the  same  construction  is  given  to  the  Virginia  statute;2 
and  after  the  defendants  have  made  and  filed  a  return  to  an 
alternative  writ  of  mandamus  it  is  too  late  for  them  to  object  to 
the  form  of  the  writ  that  it  is  not  made  returnable  at  special 
term.8  It  is  clear  that  the  judge  may  refuse  an  application  for 
mandamus  nisi  at  chambers,  if  the  grounds  set  out  in  such 
application  be  not  sufficient4 

§  1687.  Trial  of  banes.  —  Authority  conferred  upon  a  court 
by  a  state  constitution,  to  issue  writs  of  mandamus  and  to  hear 
and  determine  the  same,  carries  with  it  the  power  to  pass  upon 
the  facts  without  the  intervention  of  a  jury.6  Accordingly,  it 
has  frequently  been  held  that  a  general  constitutional  provision 
for  jury  trials  has  no  application  to  proceedings  in  mandamus, 
and  that  when  the  pleadings  in  such  proceeding  raise  issues  of 
fact,  they  are  to  be  tried  by  the  court  without  a  jury.6  But  the 
New  York  Code  provides  "  that  an  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  must  be  tried  by  a  jury. "  It  is 
not  error,  however,  to  refuse  to  include  in  such  issue  conclusions 
or  matters  of  inference,  motive,  or  intent,  or  facts  either  con- 
ceded or  a  matter  of  record.7  And  under  the  California  Civil 
Code,  providing  that  if,  in  an  application  for  a  writ  of  mandate, 
a  question  of  fact,  essential  to  the  determination  of  the  motion, 
be  raised,  and  affecting  the  substantial  rights  of  the  parties,  the 
court  may  order  the  question  to  be  tried  before  a  jury,  the  ques- 
tion whether  a  board  of  education  had  a  semblance  of  cause  for 
rejecting  plaintiff's  claim  under  a  contract  with  the  board  is 
properly  left  to  the  determination  of  a  jury.8    And  it  has  been 

i  Clark  r.  State,  24  Neb.  263 ;  38  N.  W.  752. 

*  County  Court  of  Gloucester  County  v.  County  Court  of  Middlesex  County, 
(Va.)  14  S.  E.  660. 

•  People  v.  Commissioners  of  Fort  Edward,  11  How.  (N.  Y.)  Pr.  89. 
4  Gay  t>.  Gilmore,  76  Ga.  725. 

*  State  e.  Johnson,  26  Ark.  281. 

6  Castle  v.  Lawlor,  47  Conn.  340.  See  also  Chumasero  v.  Potts,  2  Mont. 
242;  Wheeler  v.  State,  (Neb.)  49  N.  W.  442;  Dutten  v.  Hanover,  42  Ohio  St. 
215. 

7  People  ».  Woodman,  16  N.  T.  St.  715;  1  N.  T.  S.  835. 

•  Raisch  r.  Board  of  Education,  81  Cal.  542;  22  P.  890.  Where  the  answer 
to  a  petition  for  mandamus  presents  an  issue  of  fact  as  to  the  true  result  of 
an  election,  this  is  the  proper  issue  to  be  submitted  to  a  jury.  People  v.  Grand 
County  Comm'rs,  0  Col.  202.    On  an  original  proceeding  brought  in  the  su- 
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held  that  the  seventh  article  of  the  amendments  to.  the  Constitu- 
tion of  the  United  States,  which  provides  that  "  in  suits  at  com- 
mon law,  where  the  value  in  controversy  shall  exceed  twenty  dol- 
lars, the  right  of  trial  by  jury  shall  be  preserved,"  embraces  pro- 
ceedings by  mandamus,  where  there  is  an  issue  as  to  damages. 1 

§  1688.    Parties  entitled  to  a  Hearing  on  the  Issues.  —  Nor   does 

it  follow  that  because  the  court  may  try  and  determine  issues  of 
fact  without  the  intervention  of  a  jury  that  it  may  proceed  ex 
parte,  or  in  a  manner  which  deprives  the  parties  of  all  oppor- 
tunity to  present  their  evidence  and  be  heard  upon  the  issues 
raised  upon  the  return.  Whether  a  relator  proceed  by  obtaining 
in  the  first  instance  an  alternative  writ,  or  a  rule  to  show  cause, 
the  defendant  should,  in  every  case,  before  a  peremptory  man- 
damus is  awarded  against  him,  have  the  usual  time  allowed 
upon  other  motions  to  present  his  defence.  No  motion  which, 
in  its  operation,  is  to  have  the  effect  of  a  final  judgment,  ought 
to  be  granted  without  giving  the  party  against  whom  it  is  made 
an  opportunity  of  being  heard.2  And  even  under  the  Wisconsin 
practice,  where  the  proceeding  may  still  be  instituted  by  a  rule 
to  show  cause  based  upon  affidavits,  if  the  cause  shown  at  a 
hearing  upon  the  rule  presents  a  material  issue  of  fact,  it  is 
error  to  try  that  issue  upon  affidavits,  but  an  alternative  writ 
should  be  awarded,  and  after  return  made  thereto  the  issue 
should  be  tried  in  the  manner  prescribed  by  statute.8  And  it  is 
held  in  Maryland  that  where  the  answer  to  a  petition  for  man- 
damus is  quashed,  the  allegations  of  the  petition  are  not  author- 
ized to  be  taken  pro  covfesso ;  nor  is  the  judge  authorized  to 

preme  court,  where  the  issue  involves  facts  outside  of  the  record,  it  must  be 
sent  to  some  circuit  court,  or  other  court  of  appropriate  jurisdiction,  where  the 
issue  can  be  tried  by  a  jury  and  the  verdict  certified  back  to  the  supreme 
court.     People  v.  Young,  40  111.  87. 

1  Chamberlin  v.  Warburton,  1  Utah  T.  267. 

8  People  v.  Rensselaer  Com.  Pleas,  3  How.  (N.  Y.)  Pr.  164;  see  also  People 
v.  Supervisors  of  Dutchess,  3  How.  (N.  Y.)  Pr.  379 ;  People  v.  Board  of  Police, 
46  Hun,  296. 

8  Attorney-general  v.  Lum,  2  Wis.  508.  Holding  also  that  in  such  case 
the  court  may  permit  the  affidavits  on  which  the  rule  to  show  cause  was  founded 
to  stand  for  the  relation,  or  may  direct  a  formal  relation  to  be  filed.  See  State 
v.  Del  afield  Supervisors,  64  Wis.  218.  But  a  peremptory  writ  of  mandamus 
will  not  be  quashed  on  the  motion  of  the  defendant  because  no  alternative  writ 
has  been  tried,  where  he  has  had  an  opportunity  to  be  heard  upon  the  role  to 
show  cause.    State  v.  Elkinton,  30  N.  J.  L.  835. 
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enter  judgment  as  by  default  for  want  of  answer,  or  by  nil  dieit 
The  case  must  be  heard  ex  parte,  and  the  judge  satisfied  both  as 
to  the  law  and  the  facts  before  the  writ  can  be  ordered.1  But  it 
was  held  under  the  Texas  practice  that  where  a  petition  set  out 
all  the  facts  fully,  defendants  filed  demurrers  and  a  general 
denial,  and  the  demurrers  were  overruled,  the  facts  set  out  en- 
titling the  petitioner  to  the  writ,  judgment  should  go  for  him 
without  the  offer  of  any  evidence.2 

§  1689.  issue*  of  Law.  —  The  court,  being  clearly  satisfied  upon 
the  law  of  the  case,  is  of  course  not  bound  to  have  argument  on 
the  legal  questions  involved,  but  usually  does  where  there  is  any 
doubt  concerning  them.  Thus,  where,  on  an  application  for  a 
writ  of  mandate  against  a  city  treasurer,  the  supreme  court,  after 
the  cause  is  submitted,  concludes  that  the  constitutionality  of 
certain  acts  must  be  determined,  which  questions  have  not  been 
argued,  the  submission  will  be  set  aside,  and  an  opportunity  for 
argument  thereof  will  be  afforded.8  And  whether  mandamus  is 
the  proper  remedy  in  a  case  not  being  determined  by  an  order  to 
show  cause  why  the  writ  should  not  issue,  that  point  may  be 
finally  examined  and  determined  at  the  hearing  on  the  return  of 
the  writ,  when  both  parties  can  be  heard.4  So  where  a  railroad 
company  demurred  to  an  alternative  writ  requiring  it  to  reduce 
its  rates  and  charges  to  conform  to  an  order  of  the  Nebraska 
board  of  transportation,  and  denied  the  power  of  the  board  to 
reduce  such  rates  and  charges,  it  was  held  that  the  court  would 
determine  the  question  of  the  power  of  the  board  to  make  the 
order  in  question  before  entering  upon  an  examination  of  the 
facts,  and  therefore  would  not  permit  the  demurrer  to  be  with- 
drawn.6 

1  Legg  v.  Mayor,  etc.  of  Annapolis,  42  Md.  203. 

1  Brown  v.  Reese,  69  Tex.  589 ;  7  S.  W.  489. 

1  Home  of  Careof  Inebriates  u.  Reis  (Cal.)  27  P.  310.  In  an  action  brought 
to  compel  a  sheriff  to  keep  his  office  at  the  county  seat,  upon  his  answer  that 
the  town  named  is  not  the  county  seat,  the  validity  of  a  law  or  election  chan- 
ging the  county  seat  may  be  tried.     State  r.  Saxton,  11  Wis.  27. 

4  Olson  v.  Muskegon  Circuit  Judge.  49  Mich.  85. 

•  State  v.  Fremont,  E.  &  M.  V.  R.  Co.,  22  Neb.  313;  35  N.  W»  118. 
When  the  legality  of  a  tax  has  been  affirmed  on  certiorari  in  the  court  of  last 
resort,  the  question  of  the  legality  of  such  tax  cannot  be  raised  on  the  return 
to  an  alternative  writ  of  mandamus,  issued  to  enforce  the  collection  of  the  tax. 
Belvidere  v.  Warren  R.  R.  Co.,  34  N.  J.  L  193. 

YOL.  II.  —  88 
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§  1690.  Waiver  of  Jury  Trial  —  Under  a  statute  providing 
that,  on  issue  joined  in  mandamus,  trial  and  further  proceeding 
shall  be  had  as  in  a  civil  action,  if  a  jury  trial  is  intended,  it  is 
waived  by  the  conclusion  of  the  answer  asking  "the  court  to  in- 
spect the  evidence  so  offered  with  this  answer, "  and  to  dismiss 
the  alternative  writ,  and  by  respondent's  failure  to  request  a 
jury,  or  to  object  or  except  to  its  absence.1 

§  1691.  Effect  of  Jury  Verdict  —  A  general  verdict  for  one 
party  upon  issues  under  a  petition  for  mandamus  is  a  finding  on 
all  the  issues  in  favor  of  that  party,  and  is  a  verdict  which  the 
jury  have  a  right  to  render,  in  the  absence  of  instructions  to  the 
contrary.2  And  it  is  not  ground  for  setting  aside  the  verdict  on 
an  issue  on  an  application  for  a  writ  of  mandamus  that  the  jury, 
in  answer  to  the  question  whether  the  court  would  be  bound  by 
the  verdict,  were  told  that  it  would  not  be,  they  having  been 
instructed,  at  appellant's  request,  that  the  verdict  would  have 
an  influence  on  the  court ;  and  such  instructions  were  not  erro- 
neous, as  the  verdict  would  have  been  reviewable  had  a  motion 
for  a  new  trial  been  made,  the  code  providing  that  the  proceed- 
ings after  issue  joined  shall  be  the  same  as  in  an  ordinary 
action.8 

§  1692.  Extent  of  inquiry.  —  The  court  will  not  on  the  hearing 
investigate  and  pass  upon  disputed  questions  of  law  and  fact 
not  directly  connected  with  the  right  at  issue ;  and  where  there 
are  collateral  questions  which  must  be  adjudicated  in  order  to 
reach  a  just  and  intelligent  conclusion  of  the  whole  matter,  the 
application  will  usually  be  dismissed,  but  may  be  postponed 
until  a  regular  action  is  instituted,  and  a  judgment  obtained 
upon  the  controverted  matters.4  Thus,  on  mandamus  to  compel 
the  court  to  vacate  its  order  adjudging  relator  in  contempt  for 
interfering  with  the  receivers  under  an  assignment  for  benefit  of 
creditors,  the  supreme  court  will  not  inquire  into  the  validity  of 

1  Territory  v.  Bernalillo  Co.,  4  N.  M.  204;  16  P.  855. 

■  Hanrahan  t;.  Board  of  Police,  85  Barb.  (N.  Y.)  644;  Peck  w.  Board  of 
Police,  35  Barb.  (N.  Y.)  651. 

•  People  p.  Woodman,  16  N.  Y.  St  R.  715;  4  N.  Y.  S.  554. 

4  Supra,  §  1386.  For  a  case  where,  though  the  writ  could  not  be  granted, 
yet  it  should  be  denied  without  prejudice,  see  State  v.  County  Commissioners, 
28  S.  C.  258;  9  S.  E.  692.  Dubious  and  important  legal  questions  ought  not 
to  he  decided  on  a  motion  to  quash  a  return.  Silverthorae  p.  Warren  B.  R. 
Co.,  33  N.  J.  L.  (4  Vr.)  173. 
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the  assignment.1  Nor  on  proceedings  for  a  writ  of  mandate  to 
compel  officers  of  a  school  district  to  rebuild,  on  the  old  site,  a 
school-house  destroyed  by  fire,  as  they  have  been  directed  by  the 
electors  of  the  district  in  school  meeting  assembled,  can  the 
officers  raise  the  question  of  the  paramount  title  to  the  site,  as 
its  possession  by  the  district  for  a  number  of  years  for  school 
purposes  is  prima  facie  evidence  of  ownership  in  the  district.2 
So,  on  mandamus  by  a  toll-road  company  to  compel  the  board  of 
county  supervisors  to  fix  its  rates  of  toll,  it  was  held  the  board 
could  not  raise  any  question  as  to  whether  it  was  the  owner,  and 
entitled  to  the  possession  of  the  toll-road.8  But  the  court  will 
look  into  the  whole  record,  and  determine  whether  it  is  the 
proper  remedy,  as  well  as  whether  the  allegations  are  sufficient 
to  authorize  the  writ.4  And  in  a  proceeding  to  compel  a  public 
officer  to  receive  warrants  in  payment  of  a  debt,  the  issue  of  the 
genuineness  of  the  warrants  may  be  passed  upon.6 

§  1693.  Admissibility  and  Effect  of  Evidence.  —  Ordinary  prin- 
ciples govern  the  admissibility  and  weight  of  evidence  in  manda- 
mus proceedings.  Where  the  facts  stated  in  an  alternative  writ 
of  mandamus  are  denied,  including  the  right  of  the  relator  to 
bring  and  maintain  the  action,  he  must  produce  evidence  show- 
ing such  right.  Accordingly,  where  the  action  is  upon  certain 
bonds  which  relator  claims  to  possess,  they  must  be  produced,  or 
their  loss  accounted  for.6  And  the  fact  of  due  incorporation 
and  of  the  corporate  existence  of  a  company  are  properly  shown 
by  the  record  of  the  proceedings  of  the  county  board,  the  neces- 
sary jurisdiction  appearing.  The  location  may  be  shown  by  the 
map  and  the  profile  in  the  clerk's  office  accompanied  by  proof  of 


1  Smith  v.  Hosmer,  84  Mich.  564 ;  47  N.  W.  1092.  On  motion  for  manda- 
mus to  set  aside  a  service  of  an  attachment,  defects  in  the  affidavit  on  which 
the  attachment  was  based  will  not  be  reviewed.  Nederlander  v.  Jennison,  55 
Mich.  411. 

*  Eby  r.  Board  of  School  Trustees,  87  Cal.  166;  25  P.  240.  To  same  effect 
Weaverville  &  M.  Wagon-Road  Co.  v.  Board  Sup'rs  Trinity  County,  28  P.  496; 
64  Cal.  69;  see  also  Babcock  v.  Goodrich,  47  Cal.  488. 

1  Volcano  Canyon  Road  Co.  v.  Board  of  Sup'rs  Placer  County,  (Cal.)  26  P. 
513. 

4  Commissioners  of  La  Grange  County  ©.  Cutler,  7  Ind.  6;  see  State  v. 
Sheboygan  County,  20  Wis.  104. 

5  State  ».  Pilsbury,  29  La.  An.  787. 

6  State  v.  Board  of  County  Commissioners,  (Neb.)  48  N.  W.  146. 
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§  1697.  The  Judgment  —  The  plainest  rule  as  to  the  judgment  is 
that  it  should  follow  the  pleadings,  and  if  for  the  relator,  should, 
like  the  peremptory  writ  of  which  it  forms  the  basis,  conform 
to  the  alternative.  But  relief  will  be  granted  in  mandamus 
where  a  case  is  made  out  in  part,  even  if  it  fails  in  other  re- 
spects. ]  Where,  however,  the  court  directs  a  writ  of  mandate  to 
issue  requiring  the  defendant,  as  an  auditor,  to  issue  a  warrant 
upon  the  treasurer  to  pay  a  sum  of  money  to  the  petitioner,  the 
clerk  cannot  render  a  personal  judgment  against  the  auditor.2 
Nor  can  the  writ  of  mandamus  be  granted  without  evidence  and 
by  default.8 

§1698.  Forms  of  Writs.  —  The  mandatory  clause  of  a  writ 
must  expressly  state  the  duty  required,  not  in  the  alternative, 
as  that  a  defendant  city  pay  a  judgment,  or  issue  bonds  for  its 
payment,  or  levy  a  tax  to  pay  it.4  And  mandamus  sought  against 
an  officer,  on  the  ground  of  a  statutory  duty,  must  be  to  compel 
the  very  duty  enjoined  by  the  statute.  Thus,  under  a  statute 
requiring  a  board  to  provide  a  dwelling  for  servants,  mandamus 
does  not  lie  to  compel  them  to  repay  a  servant  rent  he  has  paid 
during  their  neglect  to  provide  a  dwelling.6  But  a  peremptory 
mandamus  for  the  payment  of  money  by  a  public  officer  need  not 
specify  the  precise  amount  to  be  paid,  if  the  officer's  duty  is 
described  with  reasonable  certainty,  as  where  he  is  required  to 
pay  over  all  he  has  received.6    And  if  the  method  of  performing 

1  Hosier  v.  Higgins  Township  Board,  45  Mich.  340. 
1  Sweeny  v.  Maynard,  52  Cal.  468. 

•  People  v.  Central  Pacific  R.  R.  Co.,  62  Cal.  500.  In  proceeding  to  enforce 
payment  of  judgment.  —  A  Federal  court  will  not  issue  mandamus  to  compel  the 
city  of  New  Orleans  to  include  a  registered  judgment  in  the  budget  for  the 
year,  as  that  would  be  an  interference  with  the  duty  of  the  common  council  to 
provide  for  the  alimony  of  the  city,  but  will  direct  the  council  to  include  the 
judgment  in  its  order  of  priority  among  the  city's  fixed  liabilities,  and  appro- 
priate the  balance  of  the  10-ruill  tax  over  and  above  the  alimony  provided  to 
the  payment  of  said  judgment  in  its  order  of  priority,  and  so  on  from  year  to 
year  until  the  same  is  paid.  United  States  r.  City  of  New  Orleans,  81  F.  537. 
See  City  of  East  St.  Louis  v.  United  States,  120  U.  S.  600;  7  S.  Ct.  739.  For 
judgment  on  jury  verdict  see  People  v.  Byrne,  9  Abb.  (N.  Y.)  N.  Cas.  127, 
note. 

4  State  v.  Milwaukee,  22  Wis.  397.  To  same  effect  State  v.  Trustees,  etc., 
61  Mo.  155.  See  People  v.  Brooks,  57  111.  142.  The  peremptory  writ  is  not 
an  order  but  a  writ.     State  v.  Del  afield,  64  Wis.  218. 

•  People  v.  Commissioners  of  Emigration,  22  How.  (N.  Y.)  Pr.  291. 

•  People  v.  Nostrand,  46  N.  Y.  375.    A  mandamus  to  compel  a  judge  to 
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the  duty  is  discretionary  and  optional,  mandamus  to  compel  the 
defendant  to  do  it  in  a  particular  manner  is  defective,  unless  it 
shows  on  its  face  the  impossibility  of  the  defendant  exercising 
the  option.1  Where,  however,  on  application  for  mandamus  to 
levy  taxes  to  pay  bonds  issued  by  a  school  district,  it  appears 
that  the  tax,  if  levied  in  one  year,  would  be  a  burden  on  the  tax- 
payers, the  court  may  apportion  the  levy  over  such  number  of 
years  as  not  to  be  oppressive.2 

§  1699.  Same  —  Several  Connected  Aots.  —  Where,  upon  a  peti- 
tion for  mandamus,  an  alternative  writ  is  issued  commanding  a 
number  of  acts,  either  separate  or  connected,  to  be  done  by  the 
defendant,  the  relator  is  entitled  to  a  peremptory  writ  for  such 
distinct  acts,  or  parts  of  connected  acts,  as  he  may  show  a  right 
to  have  performed,  where  there  is  not  such  mutual  dependence 
between  the  several  acts,  or  parts  of  acts,  that  they  cannot  be 
separated  or  divided.8 

§  1700.    How  directed  and  by  whom  returned.  —  The  writ  should 

be  directed  to  the  judge  or  judges  of  an  inferior  court  personally, 
since,  in  case  of  disobedience  to  the  writ,  authority  to  compel 
obedience  is  exercised  over  them  personally.4  In  practice,  how- 
ever, the  writ  is  usually  addressed  either  to  the  court  as  such, 
or  to  the  individual  judges  composing  it.6  Usually  the  writ  of 
mandamus  should  be  directed  to  the  special  officer  or  officers  of 
a  municipal  corporation,  who  are  legally  required  to  do  the  thing 
demanded.6  And  where  the  municipal  government  of  a  village 
is  vested  in  a  council  consisting  of  a  president  and  five  council- 
issue  his  warrant  to  remove  intruders  from  Indian  lands,  pursuant  to  N.  Y. 
Laws  1821,  183,  must  mention  the  tract  of  land  from  which  the  intruders  are 
to  be  removed.  People  v.  Tracy,  1  Den.  (N.  Y.)  617.  See  also  as  to  degree 
of  certainty  Hartshorn  v.  Ellsworth,  60  Me.  276. 

1  State  v.  Union  Committee,  43  N.  J.  L.  518.  See  also  Tuolumne  v.  Stan- 
islaus, 6  Cal.  440.  The  manner  in  which  the  duty  of  restoring  the  streets 
should  be  performed  being  uncertain,  the  mandate  of  the  court  may  properly  ' 
be  specific  in  that  regard.  State  v.  Minn.  &  St.  L.  Ry.  Co.,  89  Minn.  219;  39 
N.  W.  153.  An  alternative  mandamus  to  a  referee,  requiring  him  to  settle  a 
case  as  therein  prescribed,  must  set  forth  that  the  proposed  settlement  would 
be  in  accordance  with  the  facts.  People  v.  Baker,  14  Abb.  (N.  Y.)  Pr.  19;  85 
Barb.  105. 

*  State  t\  School  District  No.  7,  22  Neb.  700;  36  N.  W.  278. 

*  State  v.  Crites,  (Ohio)  26  N.  £.  1052. 

*  Hollister  v.  Judges,  8  Ohio  St.  201. 

6  St.  Louis  County  Court  v.  Sparks,  10  Mo.  118. 

*  State  v.  Shreveport,  29  La.  An.  658. 
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men,  a  summons  in  a  proceeding  for  mandamus  to  enforce  a 
public  duty  against  "  the  council "  of  the  village  is  good ;  it  need 
not  be  directed  to  "the  president  and  councilmen"  of  the  vil- 
lage.1 But  in  case  of  a  proceeding  to  enforce  a  duty  due  by  a 
private  corporation  in  its  corporate  capacity,  it  is  proper  to  direct 
the  writ  to  the  company  in  its  corporate  name.3  The  writ  may 
issue  to  all  the  members  of  a  board,  ordering  each  to  perform 
his  specific  duty,  all  tending  to  the  accomplishment  of  one  act, 
each  one  having  a  specific  part  assigned  to  him  by  statute.8 
And  members  of  a  board  can  make  individual  returns  to  an 
alternative  writ,  when  the  latter  is  directed  as  well  to  the  mem- 
bers individually  as  to  the  board  itself.4  But  the  usual  and 
proper  way  for  the  justices  of  a  county  board  to  make  return  to 
mandamus  is  for  them  to  convene,  and,  a  majority  being  present, 
to  fix  upon  the  facts  they  mean  to  rely  on  by  way  of  defence,  and 
appoint  some  one  of  their  body  to  make  affidavit  and  to  do  all 
other  things  required  by  the  proceeding.6 

§  1701.    Power  of  Court  to  oontrol  Execution  of  Writ  —  If   a 

Federal  court  issues  a  writ  of  mandamus  to  compel  the  levy  of  a 
tax,  it  can  control  the  execution  of  the  process  so  that  property 
which  should  not  pay  a  tax  shall  be  protected.6  And  in  a  case 
of  issuing  a  writ  of  mandamus  to  compel  a  municipal  corpora- 
tion to  levy  a  tax,  the  practice  of  the  Federal  courts  should  con- 
form as  nearly  as  possible  to  that  of  the  state  courts.  A  levy 
will  not  generally  be  ordered  at  a  time  different  from  the  next 
general  levy.7    And  where  the  Supreme  Court,  through  oversight 

1  Village  of  Glenooe  v.  People,  78  111.  382.  If  the  adoption  of  an  ordi- 
nance is  necessary,  the  writ  is  properly  addressed  to  the  common  council. 
People  v.  Common  Council  of  New  York,  8  Abb.  (N.  Y.)  App.  Dec.  502. 

•  State  v.  Chicago,  M.  &  N.  R.  Co.,  79  Wis.  250;  48  N.  W.  243. 

•  State  r.  Bailey,  7  Iowa,  390;  State  v.  Wright,  10  Nev.  167. 

4  People  v.  Board  of  Police,  46  Hun,  296.  One  and  the  same  writ  of  nutit- 
damus  cannot  be  directed  to  the  township  committees  of  two  several  town- 
ships, to  compel  them  to  proceed  to  do  their  duty  in  the  matter  of  a  road. 
State  v.  Chester,  10  N.  J.  L.  (5  Hals.)  292. 

6  Lander  v.  McMillan,  8  Jones  (N.  C.)  L.  174 ;  McCoy  v.  Ins.  of  Harnett, 
4  Jones  (N.  C.)  L.  180.  Notice  held  to  be  required  to  administrator  in  Kent 
r.  Essex,  10  Pick.  (Mass.)  521. 

•  Apperson  v.  Memphis,  2  Flip.  (C.  Ct.)  368. 

7  Wisdom  v.  Memphis,  2  Flip.  (C.  Ct.)  285.  See  also  Laird  t>.  De  Soto,  25 
Fed.  Rep.  76 ;  United  States  v.  Oswego,  28  Fed.  Rep.  55.  In  the  last  case  it 
was  held  that  where  the  state  statute  makes  a  judgment  dormant  if  execution 
is  not  taken  out  within  five  years,  the  Federal  court  will  not,  after  five  years, 
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or  inadvertence,  has  issued  an  alternative  writ  of  mandamus  to 
compel  a  circuit  court  to  settle  and  sign  a  bill  of  exceptions  not 
in  accordance  with  the  fact,  it  will,  upon  the  discovery  of  the 
mistake,  set  aside  and  vacate  the  writ,  and  permit  the  parties  to 
prepare  one  according  to  the  order  of  the  judge.1 

§  1702.    Betting  aside  Peremptory  Writ  for  Variance.  —  It  is  not 

every  variation  between  an  alternative  and  a  peremptory  writ  of 
mandamus  which  will  cause  the  latter  to  be  set  aside.  Where 
the  subtance  of  the  two  writs  is  the  same,  both  commanding  the 
doing  of  the  same  act,  but  differing  in  some  immaterial  matter 
of  detail  as  to  the  method  of  doing  it,  and  where  the  act  is  one 
defendant  is  legally  obligated  to  do,  and  the  variance  is  to  his 
ease,  not  to  his  distress,  the  peremptory  writ  will  be  sustained.2 

issue  its  writ  of  mandamus  to  enforce  the  collection  of  a  judgment  against  a 
municipality,  mandamus  in  such  cases  being  the  equivalent  of  execution. 

1  State  o.  C lough,  69  Wis.  369;  34  N.  W.  399. 

a  People  v.  Dutchess,  etc.  R.  R.  Co.,  58  N.  Y.  152.  See  State  v.  Crites,  26 
N.  E.  (Ohio)  1052-60.  Bradbury,  J.,  delivering  the  opinion,  said:  "  The 
earlier  doctrine  in  mandamus  was  that  the  peremptory  writ  should  strictly 
follow  the  alternative  one;  that  rule  in  all  its  strictness  is  still  followed  in 
many  of  the  more  modern  cases.  *  A  peremptory  mandamus  cannot  be 
limited,  but  must  be  in  exact  accordance  with  the  writ  upon  which  it  is 
founded.  .  .  .  '  Tapp.  Mand.  402.  '  Before  we  can  grant  a  peremptory  man- 
damus, the  prosecutor  is  bound  to  satisfy  us  that  there  is  a  legal  duty  imposed 
upon  the  defendant  to  comply  with  all  that  is  commanded  in  the  (alternative 
writ.'  Campbell,  C.  J.,  in  Reg.  v.  Railway  Co.,  16  Adol.  &  E.  (n.  s.)  30;) 
State  v.  County  Judge,  12  Iowa,  237;  14  Amer.  &  Eng.  Enc.  Law,  214.  Valid 
reasons  for  this  rigid  rule  are  not  at  all  apparent.  The  remedy  by  mandamus 
is  to  enforce  civil  rights,  and  why  the  proceeding  therein  should  not  be  as  elas- 
tic as  in  civil  actions  has  not  been  satisfactorily  answered  by  the  cases  that  ad- 
here to  the  rule.  In  civil  actions  no  one  would  be  heard  to  contend  at  this 
late  day  that,  because  the  plaintiff  had  claimed  more  than  upon  the  trial  he 
could  maintain,  it  would  be  fatal  to  his  right  to  recover  that  to  which  he  was 
entitled  upon  the  facts  and  the  law  as  they  appeared  upon  the  trial.  In  man- 
damus it  is  so  much  less  difficult  for  a  party  to  determine  in  advance  the 
exact  measure  of  his  rights,  that  if  he  makes  a  mistake  in  that  regard,  by 
claiming  more  than  he  can  maintain  upon  the  trial,  he  is  to  be  sent  out  of 
court  mulct  in  costs,  and  compelled  to  begin  de  novo.  If  he  claims  less  than 
his  right,  no  more  than  is  claimed  will  be  awarded  him.  If  the  rule  should 
be  maintained  in  all  its  strictness,  the  remedy  of  mandamus  will  be  a  perilous 
one  to  invoke  in  cases  where  more  than  a  single  act  or  right  is  sought  to  be 
enforced.  If  less  than  his  full  right  is  claimed  by  a  party,  he  will  not  recover 
that  not  claimed,  but  must  encounter  the  delay  of  another  proceeding,  and 
the  hazard  of  a  plea  of  res  adjudicata  in  respect  of  it;  while  if  he  claims  too 
much,  he  will  be  denied  any  relief  whatever,  however  clearly  his  title  may  ap- 
pear to  a  large  part  of  his  demand."  The  tendency  of  the  latter  decisions  in 
Missouri  is  to  adhere  to  the  original  rule  of  strict  conformity.     See  School 
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§  1703.  Obedience  to  Writ.  —  Strictly,  there  is  no  return  to  a 
peremptory  writ  of  mandamus.  It  is  to  be  obeyed,  and  certificate 
made  of  what  has  been  done. l  But  a  peremptory  writ  of  man- 
damus may  be  quashed  or  set  aside,  if  prematurely,  improperly, 
or  unnecessarily  issued,  or  if  bad  in  substance,  or  if  it  be  impos- 
sible or  illegal  to  obey  it.2  And  though  a  peremptory  mandamus 
implies  that  the  party  has  .been  fully  heard,  and  therefore  that 
he  can  allege  no  reason  for  not  obeying  it,  yet  an  exception  is 
of  necessity  implied,  that  such  obedience  is  not  forbidden  by  a 
new  law,  passed  after  the  writ  was  awarded.8 

If  the  remedy  in  mandamus  proceeding  requires  more  than 
one  act,  the  suit  continues  until  they  are  all  ordered  by  the  court 
and  fully  performed.  Thus  where  town  officers  were  ordered  to 
set  apart  part  of  the  revenue  to  pay  a  judgment,  and  the  case  was 
continued  from  term  to  term,  and  finally  the  incumbents'  names 
inserted  without  notice,  but  they  appeared,  it  was  held  that  the 
failure  to  file  a  new  petition  did  not  effect  a  dismissal.4 

§  1704.    Exouaes  for  Non-obedienoe  —  Injunction.  —  Where    the 

doing  of  the  act  or  thing  sought  to  be  coerced  by  the  writ  has 

Dist.  o.  Landerbaugh,  80  Mo.  190.  In  State  v.  Field,  87  Mo.  App.  83,  100, 
Gill,  J.,  delivering  the  opinion,  said:  "The  peremptory  writ  of  mandamus 
must  conform  strictly  with  the  terms  of  the  alternative  writ.  If  more  is 
asked  for  in  the  relator's  petition,  and  demanded  in  the  alternative  writ,  than  can 
be  granted  in  the  peremptory  writ,  then  the  peremptory  writ  must  be  denied 
altogether.  It  seems  a  harsh  rule,  but  such  is  now  well  settled  in  this  state 
,  by  our  supreme  court,  and  by  its  rulings  we  are  constitutionally  bound.     In 

j  53  Mo.  156  and  73  Mo.  627  it  was  held  otherwise,  and  it  was  said  that  the 

relator  should  be  entitled  to  a  remedy  corresponding  with  the  case  made, 
even  though  the  peremptory  writ  might  differ  from  the  alternative.  However, 
these  cases  have  been  expressly  overruled,  and  the  law  is  as  above  declared." 
Says  Henry,  J.,  in  delivering  the  opinion  of  the  court  in  State,  ex  rel.  v.  Rail- 
road, 77  Mo.  147:  "  Holding  that  relator  is  entitled  to  a  portion  of  what  is 
asked  for,  but  not  the  balance,  can  we  grant  the  prayer  and  award  the  per- 
emptory writ  to  which  he  is  entitled?  " 

1  State  v.  Smith,  9  Iowa,  334.  The  commissioners  then  made  affidavit  that 
they  had  contracted  for  the  construction  of  the  bridge,  but  admitted  the  irre- 
sponsibility of  the  contractor;  whereupon  they  were  committed  for  a  contempt 
in  thus  seeking  to  evade  the  order  of  the  court.  Commonwealth  p.  Sheehau, 
81  Pa.  St.  132.  When  a  mandamus  issues  to  credit  a  certain  sum  of  mone\ . 
it  is  sufficient  obedience  to  the  writ  to  credit  that  sum,  without  interest. 
United  States  v.  Kendall,  5  Cranch,  (C.  Ct).  385. 

*  Weber  v.  Zimmerman,  28  Md.  45. 

8  State  v.  Jones,  1  Ired.  (N.  C.)  L.  414.  To  same  effect  Springfield  v. 
Highway  Commissioners,  6  Pick.  (Mass.)  501. 

4  Palmer  v.  Jones,  40  Iowa,  405. 
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been  perpetually  enjoined  before  the  institution  of  the  proceed- 
ing in  mandamus,  this  constitutes  good  and  sufficient  reason  for 
non-obedience  of  the  writ ; 1  but  where  upon  a  bill  filed  by  citi- 
zens and  tax-payers  pending  the  proceedings  in  mandamus,  an 
injunction  was  granted  by  county  judges  against  the  respondents, 
restraining  them  from  proceeding  to  raise  the  money  as  required 
by  the  act  under  which  the  mandamus  was  brought,  it  was  held 
that  the  injunction  was  no  defence  to  the  peremptory  writ.2 
Respondents  cannot,  however,  be  punished  for  disobedience 
when  the  default  of  others  not  parties  to  the  proceeding  renders 
performance  of  the  act  required  impossible.8 

§  1705.  Punishment  for  Disobedience.  —  The  return  to  a  writ  of 
mandamus  is  not  conclusive,  and  the  relator  may  controvert  its 
truthfulness  by  a  motion  to  require  respondent  to  show  cause 
why  he  should  not  be  attached  for  contempt  for  disobeying  the 
order  of  the  court  in  the  particulars  set  forth  in  the  motion.4 
And  the  remedy  against  a  board  of  supervisors  for  disobedience 
of  a  mandamus  is  not  by  attachment  against  the  board,  but 
against  the  individual  members  guilty  of  contempt.6 

§  1706.  Return  showing  Obedienoe.  —  Where,  in  an  application 
for  mandamus,  the  circumstances  are  such  as  to  induce  a  rea- 
sonable belief  that  the  respondent  intended  an  evasion  of  duty, 
and  from  respondent's  return  it  appears  that  no  evasion  was  in- 
tended, and  it  further  appears  that  respondent,  after  the  service 
of  the  alternative  writ,  performed  his  duty,  the  writ  should  be 
dismissed  without  costs  to  respondent.0 

§  1707.    Damages  upon  awarding  Peremptory  Writ.  —  It  is  now 

provided  by  statute  in  a  few  states  that  damages  may  be  sum- 
marily awarded  against  the  respondent  upon  granting  the  per- 

1  People  v.  West  Troy,  25  Hun,  (N.  Y.)  179. 

*  Commonwealth  v.  Sheehan,  81  Pa.  St.  132. 

*  United  States  v.  Labette  County,  2  McCrary,  (C.  Ct.)  25. 

*  State  v.  Crites,  (Ohio)  28  N.  E.  178.  A  fine  provided  by  Mich.  Comp. 
L.  §  7110,  for  not  obeying  a  mandamus,  cannot  be  imposed  for  failure  merely 
to  make  return  to  an  order  to  show  cause.  People  v.  Kalamazoo  Circuit 
Judge,  39  Mich.  301. 

*  People  t>.  Delaware,  9  Abb.  (N.  Y.)  Pr.  N.  s.  408. 

*  State  v.  Bonnifield,  10  Nev.  401.  On  a  return  of  full  compliance  with  a 
writ  of  mandamus  issued  to  compel  a  court  for  the  trial  of  contested  elections 
organized  under  Comp.  Laws,  ch.  89,  §  13,  to  sign  a  bill  of  exceptions  to  th« 
decision,  the  supreme  court  declined  to  hear  proof  that  the  bill  of  exception* 
was  not  true.    McDonald  v,  Sheldon,  2  Kan.  322. 
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emptory  writ.  Thus,  it  was  held  that  upon  the  awarding  of  a 
peremptory  mandamus  to  compel  the  restoration  of  an  expelled 
member  of  an  association,  it  was  proper  to  allow  the  relator  the 
damages  suffered  by  him  on  account  of  his  unlawful  expulsion, 
under  the  New  York  Code,  which  provides  that  where  return  has 
been  made  to  an  alternative  writ,  the  court  shall,  on  issuing  the 
peremptory  writ,  allow  the  relator  the  damages  which  he  might 
recover  in  an  action  for  a  false  return.1  But  summary  recovery 
of  damages  on  the  ground  of  false  return  is  allowable  only  when 
relator  traverses  the  return  by  plea,  and  establishes  its  falsity 
first ;  not  when  he  demurs  and  prevails  on  the  ground  that  it  is 
insufficient  in  law.2 

§  1708.  Costs.  —  The  question  of  costs  is  sometimes  regulated 
by  statute ;  but  usually  in  cases  where  the  claim  of  right  to  have 
the  act  performed  is  based  upon  private  interest,  costs  follow 
the  event  of  the  suit.8  But  it  has  been  held  that  in  all  proceed- 
ings by  mandamus  the  granting  of  costs  to  one  party  or  the  other 
is  exclusively  in  the  discretion  of  the  court,  and  they  may  be 
awarded  or  refused  according  as  the  equity  and  justice  of  each ' 
case  may  require.4  And  as  a  rule,  and  in  the  absence  of  a  con- 
trary statutory  provision'  on  the  subject,  the  court,  on  awarding 
a  peremptory  mandamus,  does  not  grant  costs  against  the  judges 
of  subordinate  courts,  or  other  public  officers  intrusted  with  the 

1  People  v.  Musical  Mutual  Protective  Union,  118  N.  Y.  101 ;  28  N.  E.  129. 
On  the  trial  of  an  issue  in  a  mandamus  to  restore  the  names  of  members  of  a 
beneficial  society  who  had  been  illegally  expelled,  the  relator,  being  entitled 
to  recover  damages,  as  in  an  action  for  a  false  return  to  the  writ,  may  give 
evidence  that  since  his  expulsion  he  has  been  in  a  condition  which  entitled 
him  to  the  aid  of  the  society  under  its  constitution  and  by-laws.  Marion 
Beneficial  Society  v.  Commonwealth,  31  Pa.  St.  82. 

*  State  t>.  Ryan,  2  Mo.  App.  303. 

-  •  Fox  v.  Whitney,  32  N.  H.  408;  Ballou  r.  Smith,  31  N.  H.  (11  Fost)  413. 
See  Ferguson  v.  State,  31  N.  J.  L.  283.  The  costs  to  be  allowed,  and  which 
are  recoverable  upon  an  appeal  from  an  order  granting  a  peremptory  manda- 
mus, when  such  order  is  affirmed,  are  regulated  by  N.  Y.  Code,  §  3240,  and,  in 
the  discretion  of  the  court,  are  the  same  costs  which  are  given  on  •■  appeal  from 
a  judgment."    People  v.  Ulster  County  Supervisors,  65  How.  (N.  Y.)  Pr. 

327. 

*  People  v.  Densmore,  1  Barb.  (N.  Y.)  557.  Costs  are  not  usually  given 
on  granting  an  alternative  mandamus  on  motion.  People  v.  Supervisors  of 
Columbia,  5  Cow.  (N.  Y.)  291.  See  Anonymous,  81  Me.  591.  But  where  the 
notice  of  motion  for  a  mandamus  asked  for  costs,  costs  were  awarded  against 
the  relator,  on  denying  the  motion.  People  v.  N.  Y.  Common  Pleas,  1  How. 
(N.  Y.)  Pr.  222. 
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discharge  of  judicial  duties.1  Especially  will  costs  be  denied  to 
the  relator  on  granting  his  application  for  mandamus  against  a 
public  officer  where  it  appears  that  his  refusal  to  comply  with 
the  demand  of  the  relator  was  conscientious,  and  founded  on 
reasonable  grounds.2  At  present,  however,  in  New  York  double 
costs  are  to  be  awarded  in  certain  cases  against  public  officers ; 
but  a  board  of  supervisors  of  a  couiiiy  is  not  a  "public  officer  " 
within  the  meaning  of  such  statute,  and  upon  the  determination 
in  favor  of  a  board  of  supervisors  of  a  mandamus  proceeding, 
only  single  costs  can  be  taxed.8  Where  the  writ  of  mandamus 
relates  to  proceedings  in  a  cause  in  court  and  seeks  to  compel  a 
judge  to  do  some  act,  the  party  sustaining  the  action  complained 
of,  and  resisting  the  granting  of  the  writ,  is  to  all  intents  and 
purposes  represented  by  the  judge  on  the  motion,  and  will  be 
held  responsible  for  the  costs  as  belonging  in  fact  to  the  cause.4 

§  1709.  Abatement  of  Proceedings.  —  A  mandamus  proceeding 
against  a  public  officer  does  not  abate  as  against  him  upon  his 
resignation,5  especially  if  he  resign  to  avoid  its  result.  Nor 
should  the  proceeding  be  dismissed  upon  the  expiration  of  his 
term  of  office,  but  it  should  be  continued  against  his  successor.6 
But  where,  pending  proceedings  to  compel,  by  mandamus,  a  vil- 
lage official  to  post  copies  in  proceedings  for  vacating  a  street, 
the  ordinance  vacating  the  street  is  repealed,  the  writ  will  be 
refused.7 

§  1710.  Conclusiveness  of  Judgment.  —  The  decree  of  a  court 
granting  mandamus  is  a  final  judgment,  but  it  does  not  become 
final  on  its  rendition.  The  judge  may,  on  his  own  motion, 
order  a  new  trial  any  time  before  the  lapse  of  the  time  prescribed 

1  Anon.  19  Wend.  (N.  Y.)  157:  State  v.  King,  1  Ired.  (N.  C.)  L.  22.  See 
Commissioners  v.  People,  38  111.  347.  Where  the  term  of  a  town  officer  ex- 
pires while  proceedings  in  mandamus  against  him  are  pending,  and  an  alter- 
native mandamus  is  sued  out  against  his  successor,  —  Held,  that  the  latter  is 
not  liable,  upon  judgment  against  him  for  costs  incurred  before  the  issue  of 
such  alternative  mandamus.     Ferguson  v.  State,  31  N.  J.  L.  289. 

*  People  v.  Flagg,  5  Abb.  (N.  Y.)  Pr.  232. 

1  People  v.  Supervisors  of  Niagara,  50  How.  (N.  Y.)  Pr.  353. 
4  People  v.  Bacon,  18  Mich.  247.     Compare  People  v.  New  York  Common 
Pleas,  18  Wend.  (N.  Y.)  534. 

*  State  v.  New  Orleans,  35  La.  An.  68;  contra,  State  v.  Guthrie,  17  Neb. 
113. 

*  People  v.  Barnett  Supervisors,  100  HI.  332. 
'  Gormley  v.  Day,  114  III  185. 
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for  hearing  motions  for  new  trial,1  Where,  however,  the  rela- 
tor institutes  proceedings  in  the  district  court  by  alternative 
mandamus,  and  that  court  dismisses  the  writ,  not  for  any  tech- 
nical defect,  but  upon  a  ground  which  the  district  court  holds 
shows  the  relator  not  entitled  to  relief,  the  decision  is  a  bar  to 
another  proceeding  by  mandamus  for  the  same  cause.2 

1  State  v.  Sixth  District  Judge,  32  La.  An.  207.  See  State  v.  Conway,  24 
La.  An.  132.  %  That  a  writ  of  mandamus  can  be  revived,  — doubted.  Carson 
t7.  Cleaveland  County,  64  N.  C.  566. 

2  State  v.  Hard,  25  Minn.  460. 
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§  1711.  Appeal  taken  as  in  other  Civil  Cases From  the  judg- 
ment or  order  awarding  a  peremptory  writ  of  mandate,  an  appeal 
may  usually  be  taken  in  like  manner,  and  subject  to  the  same 
conditions,  as  in  other  civil  actions.1  Usually  the  refusal  to 
allow  an  alternative  writ  of  mandamus  is  not  reviewable  on 
error.2  Nor  does  appeal  lie  from  an  order  of  the  superior  court 
granting  a  writ  of  alternative  mandamus.  An  appeal  from  such 
an  order  is  premature.8  But  where  the  application  is  dismissed 
upon  the  ground  that  the  relator  is  not  entitled  to  the  relief, 
and  the  judgment  of  the  court  is  upon  the  merits,  such  judgment 
is  a  bar  to  subsequent  proceedings  by  mandamus  to  enforce  the 
same  right,  and  the  appropriate  remedy  for  the  party  aggrieved 
by  such  dismissal  is  by  appeal,  and  not  by  renewing  the  same 
application  in  another  court.4  If,  however,  on  the  return  of  a 
mandamus  nisi  in  vacation,  the  answer  presenting  issues  of  fact, 
the  answer  is  remitted  for  final  hearing  to  the  next  term  of  the 
court,  the  order  of  the  judge  postponing  the  hearing  until  that 
time,  and  refusing  to  strike  out  the  answer  and  grant  a  man- 


i  Hartman  v.  Green  how,  102  U.  S.  672;  Withers  r.  State,  36  Ala.  252; 
People  v.  Church,  20  N.  Y.  529;  Justices  of  Spencer  v.  Harcourt,  4  fi.  Mon. 
(Ky.)  499 ;  Chance  v.  Temple,  1  Iowa,  179 ;  Harwood  v.  Marshall,  9  Md.  83. 
The  appeal  is  taken,  not  from  the  writ,  but  from  the  order.  State  t>.  Dela- 
field  Supervisors,  64  Wis.  218.  The  proceeding  by  mandamus,  under  Nebraska 
practice,  is  reviewable  only  on  error,  and  not  by  appeal.  State  v.  Lancaster 
County,  13  Neb.  223. 

*  State  v.  Cappeller,  37  Ohio  St.  121 ;  Shrever  v  Livingston  County,  9  Mo. 
196 ;  Ex  parte  Skaggs,  19  Mo.  339 ;  compare  Smith  v.  Johnson,  69  Ind.  55. 

*  State  v.  Anson,  Busb.  (N.  C.)  L.  302. 

*  State  v.  Hard,  25  Minn.  460. 
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damus  absolute,  is  interlocutory,  and  no  writ  of  error  or  appeal 
upon  the  same  lies  to  the  supreme  court. 1 

§  1712.  who  may  appeal.  —  Clearly  none  except  those  who  are 
parties  to  the  proceeding,  or  stand  in  a  similar  relation  as  a 
party,  has  a  right  to  take  an  appeal.  But  mandamus  for  the 
purpose  of  requiring  the  officers  of  a  city  to  perform  a  corporate 
act  is  to  be  regarded  as  a  proceeding  against  the  corporation, 
and  an  appeal  from  the  decision  of  the  court  below  is  properly 
prosecuted  in  the  name  of  the  city.2  And  mandamus  to  compel 
the  registration  of  a  survey,  purporting  to  be  made  on  a  Virginia 
land  office  warrant  was  held  to  involve  the  rights  and  interests 
of  the  commonwealth  of  Kentucky  so  as  to  authorize  an  appeal 
to  be  taken  by  the  attorney-general.8 

§  1713.  Supersedeas.  —  The  conditions  for  obtaining  a  stay 
of  proceedings  on  appeal  are  generally  prescribed  by  statute,  or 
may  be  fixed  by  the  court  under  general  statutes  governing  ap- 
peals in  civil  actions.4  And  where  a  statute  regulating  appeals  to 
the  supreme  court  does  not  confer  on  the  court  below  nor  on  its 
clerk  power  to  decide  whether  an  appeal  lies,  the  clerk  may  be 
compelled  by  mandamus  to  approve  and  file  a  supersedeas  bond 
admitted  by  him  to  be  sufficient.6  Upon  compliance  by  the  ap- 
pellant with  all  conditions  required  of  him  by  law  for  taking 
an  appeal,  the  lower  court  has  no  further  power  or  control  of 
the  cause  or  the  parties.6  But  where  a  party  against  whom  a 
peremptory  mandamus  had  been  awarded  by  the  circuit  court, 
obtained  from  a  justice  of  the  supreme  court  an  order  for  a 
supersedeas  on  entering  into  bond,  and  the  bond  was  executed 
and  filed  in  the  circuit  court,  but  the  record  was  never  filed  in 
the  supreme  court,  and  no  writ  of  error  was  issued,  it  was  held 
that  the  case  was  not  pending  in  the  supreme  court,  that  the 


1  Shearouse  v.  Smith,  83  6a.  520 ;  11  S.  E.  560. 

»  City  of  Louisville  v.  Kean,  18  B.  Mon.  (Ky.)  9 ;  Ex  parte  Cutting,  94  U.  S. 
(4  Otto)  14.  If  petitioner  shows  that  he  stands  in  snch  relation  to  the  cause 
as  to  be  entitled  to  appeal,  he  may  have  a  mandamus  to  compel  allowance  of 
an  appeal,  irrespective  of  whether  he  will  gain  anything  by  the  appeal  or  not. 
Ex  parte  Jordan,  94  U.  S.  (4  Otto)  248. 

•  Commonwealth  v.  Clark,  1  Bibb,  (Ky.)  531. 

«  See  State  v.  Judge  of  Sixth  District  Court,  21  La.  An.  741 ;  Palache  v. 
Hunt,  64  Cal.  473 ;  2  P.  245 ;  People  v.  Canal  Appraisers,  73  N.  Y.  443. 

•  Daniels  v.  Miller,  8  Col.  542. 

•  State  r.  Accommodation  Bank,  28  La.  An.  874. 
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latter  court  had  no  jurisdiction  to  act  upon  a  motion  to  dismiss 
for  want  of  prosecution,  but  that  process  could  at  any  moment 
issue  to  enforce  the  judgment  of  the  circuit  court.1 

§  1714.  Matters  examined  in  AppeUate  Court.  —  A  proceeding 
by  mandamus  is  a  law  action,  triable  as  nearly  as  may  be  like 
an  ordinary  action  for  the  recovery  of  damage,  and  is  not  re- 
viewable de  novo  in  the  supreme  court.2  Consequently,  defences 
not  set  up  in  the  defendant's  return  to  the  writ  of  alternative 
mandamus,  or  made  in  the  court  below,  will  not  be  considered 
on  error  to  the  supreme  court.8  So  when  the  parties  to  the  pro- 
ceeding, by  agreement,  dispense  with  a  return  or  answer,  and 
other  formal  pleadings  authorized  by  statute,  and  submit  the 
case  upon  the  petition,  and  an  agreed  statement  of  facts  in  lieu 
of  such  pleading,  and  the  case  is  heard  as  an  application  for  a 
peremptory  mandamus,  and  a  judgment  is  rendered  thereon 
dismissing  the  petition,  this  is  a  final  judgment,  reviewable  on 
error;  and  while  such  judgment  is  in  full  force  and  unreversed, 
the  supreme  court  will  not,  in  the  exercise  of  its  original  juris- 
diction, again  hear  and  determine  the  case  upon  its  merits.4 
And  if  upon  a  petition  for  a  mandamus  the  petitioner  be  non- 
suited without  any  report  of  the  facts  on  which  the  nonsuit  is 
based,  the  case  must  be  sent  back  for  the  purpose  of  ascertaining 
the  facts  of  the  case,  in  order  that  the  appellate  court  may  de- 
termine the  law.5  But  where,  on  appeal  from  a  judgment  award- 
ing a  peremptory  mandamus,  it  appears  that  the  relator  is  now 
entitled  to  such  writ,  the  judgment  will  be  affirmed  without 
regard  to  the  question  whether  it  was  correct  when  rendered.6 

1  Blackerby  v.  People,  10  111.  (5  Gilm.)  266. 

*  Dove  ».  Ind.  School  Dist ,  41  Iowa,  689.  That  the  application  for  a 
mandamus  should  have  been  made  by  a  board  of  education,  and  not  by  its 
clerk,  is  an  objection  not  to  be  taken  for  the  first  time  on  appeal.  State  v. 
Smith,  1 1  Wis.  65.  The  allowance  of  costs  to  the  relator,  on  awarding  a 
peremptory  mandamus,  is  not  the  subject  of  review  on  appeal.  People  v. 
Albright,  14  Abb.  (N.  Y.)  Pr.  305 ;  23  How.  Pr.  306 ;  see  Oneida  Common 
Pleas  ».  People,  18  Wend.  (N.  Y  )  79 ;  State  v.  Manitowoc  County  Clerk,  48 
Wis.  112. 

»  Easton  v.  Lehigh  Water  Co.,  97  Pa.  St.  554. 

4  State  v.  Ottinger,  43  Ohio  St.  457  ;  3  N.  E.  298  ;  see  People  v.  Dutchess, 
etc.  R.  R.  Co.,  58  N.  Y.  152. 

*  Martin  v.  Board  of  Police,  35  Barb.  (N.  Y.)  550. 

6  State  v.  Hoeflinger,  31  Wis.  257.     On  appeal  from  an  order  denying  a 
motion  for  an  attachment  for  contempt  in  disobeying  a  writ  of  mandamus,  the 
court  may  direct  a  new  peremptory  writ  to  issue  in  such  form  as  to  meet  the 
exigencies  of  the  case.     People  v.  Delaware,  9  Abb.  (N.  Y.)  Pr.  n.  s.  408. 
vol.  ii.  —  39 
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§  1715.  Effect  of  Findings  —  Discretion  of  Lower  Court.  —  The 
findings  of  the  lower  court  upon  questions  of  fact  based  upon 
admissible  and  competent  evidence  will  not  be  disturbed  on 
appeal.  And  where  the  justice  who  granted  the  writ  had  found 
that  a  bid  was  rejected  on  account  of  the  form  of  the  certificate 
of  deposit  accompanying  it,  the  appellate  court  assumed  that 
there  was  no  other  reason  for  the  refusal.1  On  a  similar  princi- 
ple, the  supreme  court  will  assume  that  the  necessary  steps  in 
pleading  have  been  taken,  whenever  it  is  apparent,  from  the 
facts  presented,  that  such  questions  do  properly  arise.2  The 
refusal  of  the  court  below,  in  its  discretion,  to  grant  the  writ 
of  mandamus,  on  the  petition  of  a  party  who  has  another  remedy, 
is  not  reviewable  by  appeal.8  But  the  discretion  of  the  court  to 
grant  or  refuse  the  writ  of  mandamus  is  not  absolute,  but  gov- 
erned by  general  rules ;  and  the  decision  of  the  general  term  re- 
versing the  order  of  the  special  term,  and  granting  the  writ,  is 
open  to  review  on  appeal  to  the  New  York  court  of  appeals.4 

1  People  v.  Contracting  Board,  46  Barb.  (N.  Y.)  254. 

8  State  v.  Lafayette  County  Court,  41  Mo.  545. 

»  People  v.  Thompson,  99  N.  Y.  641 ;  1  N.  E.  542. 

<  People  v.  Chapin,  104  N.  Y.  869 ;  11  N.  E.  383;  10  N.  E.  141. 
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§  1716.  Definition.  —  The  writ  of  prohibition  is  that  process 
by  which  a  superior  court  prevents  an  inferior  court  or  tribunal 
from  usurping  or  exercising  a  jurisdiction  with  which  it  has  not 
been  vested  by  law.  It  is  an  extraordinary  writ,  because  it  only 
issues  when  the  party  seeking  it  is  without  other  adequate  means 
of  redress  for  the  wrong  about  to  be  inflicted  by  the  act  of  the 
inferior  tribunal.     The  writ  was  well  known  to  the  common  law, 
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being  frequently  resorted  to  to  prevent  usurpations  of  jurisdiction, 
and  to  keep  them  within  the  jurisdictional  limits  prescribed  for 
them  by  law.1  But  the  writ  of  prohibition  lies  only  when  the 
inferior  court  proposes  to  exceed  its  lawful  jurisdiction  as  to 
the  person  or  the  subject-matter,  or  in  the  enforcement  of  its 
rulings  in  a  manner  or  by  a  means  not  intrusted  to  its  judg- 
ment or  discretion.2  That  the  judicial  tribunals  should  be  re- 
strained from  unwarranted  assumptions  of  power,  and  that  an 
t  appropriate  remedy  to  prevent  their  doing  so  should  exist, 
needs  no  argument,  such  remedy  being  of  vital  importance  to 
the  due  administration  of  justice,  and  the  prevention  of  gross 
injustice. 

§  1717.  Distinguished  from  Other  Remedies.  —  The  writ  of  pro- 
hibition, like  most  extraordinary  process,  is  a  specific  remedy 
for  a  distinct  species  of  wrong,  and  is  analogous  to  others  in  the 
respect  that  it  only  issues  because  of  the  absence  or  inadequacy 
of  ordinary  remedies.  While  it  resembles  in  some  respects  the 
equitable  remedy  by  injunction,  yet  there  are  important  distinc- 
tions between  them.  Like  injunction,  prohibition  is  granted  to 
prevent,  never  to  reverse  action;  and  the  exclusive  use  of  pro- 
hibition, like  an  important  use  of  injunction,  restrains  judicial 
proceedings.  But  there  is  a  striking  difference  between  the 
manner  of  employing  the  two  remedies  for  the  accomplishment 
of  the  last-named  purpose.  Injunction  never  questions  the  juris- 
diction, nor  is  addressed  to  the  court;  it  only  lies  against  the 
parties.  Prohibition,  on  the  contrary,  takes  no  notice  of  the 
parties,  ignoring  for  the  most  part  any  interest  they  may  have 
in  the  matter  forming  the  subject-matter  of  the  grievance,  and 
goes  direct  against  the  court.  Injunction  may  issue  from  a 
court  of  co-ordinate  jurisdiction,  but  prohibition  can  only  be 
addressed  by  a  superior  tribunal,  possessing  supervisory  or"  ap- 
pellate jurisdiction,  to  an  inferior.8 

§  1718.  As  the  Counterpart  of  Mandamus.  —  The  writ  of  pro- 
hibition has  sometimes  been  termed  the  counterpart  of  man- 
damus. It  is  the  counterpart  of  mandamus  only  in  the  manner 
in  which  it  operates,  being  negative,  while  mandamus  is  posi- 

1  People  v.  Works,  7  Wend.  486;  Thomas  v.  Mead,  36  Mo.  232;  Export* 
Round  tree,  51  Ala.  42;  see  State  o.  Young,  29  Minn.  474. 
a  Roper  v.  Cady,  4  Mo.  App.  593. 
*  See  Corporation  of  Bluffton  t>.  Silver,  63  Ind.  262. 
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tive  in  its  command.  Nor  does  a  code  provision  that  "the  writ 
of  prohibition  is  the  counterpart  of  mandamus,"  and  that  "it 
arrests  proceedings  of  any  tribunal,  corporation,  board,  or  person, 
when  such  proceedings  are  without  or  in  excess  of  the  jurisdic- 
tion of  such  tribunal,  corporation,  board,  or  person,"  extend  the 
office  of  the  writ  or  render  it  proper  to  issue  it  in  cases  in  which 
it  could  not  have  been  resorted  to  prior  to  such  statute.  Its  em- 
ployment is  still,  as  at  common  law,  restricted  to  cases  of  un- 
lawful assumption  of  jurisdiction  of  a  judicial  nature,  and  not 
extended  to  ministerial  or  administrative  acts. 1 

§  1719.  As  a  Common  Law  Writ.  —  Like  other  common  law 
remedies,  prohibition  is  generally  considered  as  pertaining  to 

1  See  Maurer  r.  Mitchell,  53  Cal.  291-3,  where  the  court  say:  "  Giving  the 
words  of  the  last  clause  of  the  section  their  natural  construction  in  view 
of  the  law  when  the  section  was  adopted,  there  would  he  no  difficulty  in 
holding  that  the  '  corporation,  board,  or  person '  mentioned  was  a  corpora- 
tion, board,  or  person  clothed  with  limited  judicial  powers  which  had  been 
exceeded.  The  word  '  jurisdiction/  when  used  in  connection  with  '  prohibi- 
tion, '  would  be  at  once  understood  as  being  employed  in  the  sense  of  the 
legal  power  or  authority  'to  hear  and  determine  causes.'  It  is  said,  however, 
that  the  first  clause  of  the  section  can  only  be  given  effect  by  extending  pro- 
hibition so  as  to  arrest  every  unauthorized  act  of  an  officer  or  person  clothed 
with  authority,  as  mandamus  may  be  employed  to  compel  the  performance  of 
any  act  enjoined  by  law,  with  the  condition  in  each  case  that  the  party  has  no 
other  plaiu,  speedy,  and  adequate  remedy.  But  that  prohibition  as  a  remedy 
is  not  in  every  respect  the  exact  converse  of  mandamus  is  made  apparent  by 
the  words  of  the  second  clause  of  the  same  section,  which  declare  that  prohi- 
bition arrests  proceedings  which  are  without  or  in  excess  of  the  jurisdiction. 
In  prohibition  it  must  be  shown  to  the  court  that  the  inferior  court  or  person 
has  exceeded  the  powers  conferred  by  law,  and  the  court  intervenes  to  prevent 
further  proceedings  without  or  in  excess  of  such  power.  Mandamus  may  be 
resorted  to  whenever  an  officer  or  person  refuses  to  perform  a  duty  enjoined 
by  law,  although  the  act  may  have  been  an  isolated  one  disconnected  with  any 
proceedings  leading  up  to  that  which  the  recalcitrant  official  or  individual 're- 
fused to  perform.  In  what  sense,  then,  is  the  word  'counterpart'  employed 
in  the  first  clause  of  the  section?  As  it  cannot  be  given  the  meaning  of  the 
exact  reverse  or  opposite  without  doing  away  with  the  limitation  contained  in 
the  second  clause,  whereby  prohibition  is  confined  to  the  cases  in  which  the 
court,  corporation,  officer,  or  person,  has  already  exceeded  the  powers  con- 
ferred by  law,  it  must  have  been  used  in  the  more  general  sense,  that  prohibi- 
tion is  the  opposite  in  that  it  arrests  while  mandamus  commands  action.  The 
word  *  counterpart,'  as  employed  in  the  statute,  is  designed  to  illustrate  the 
operation  of  the  writ  of  prohibition  when  issued  in  a  proper  case,  but  it  is  not 
intended  to  enlarge  or  add  to  the  class  of  cases  in  which  it  may  be  resorted 
to."  To  same  effect,  Thomson  v.  Tracy,  60  N.  T.  31;  see  also  Spring  Val. 
Water  Works  v.  San  Francisco,  52  Cal.  Ill ;  People  v.  Election  Commissioners, 
54  Cat.  404. 
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reasons,  it  was  held  the  supreme  court  would  not  award  a  writ 
of  prohibition  against  a  circuit  court  to  prohibit  it  from  proceed- 
ing by  mandamus  to  compel  the  secretary  of  state  to  deliver  the 
sealed  returns  of  an  election  for  governor  on  the  petition  of  a 
party  who  alleged  that  he  was  plaintiff  in  an  injunction  suit  to 
prevent  the  secretary  from  delivering  said  returns,  and  that  the 
circuit  court  had  ignored  his  injunction,  although  it  appeared 
that  said  court  had  no  jurisdiction  to  award  said  mandamus. 1 

§  1722.  Not  granted  to  prevent  other  than  Judicial  Acta.  — 
Courts  almost  universally  preserve  the  original  common  law 
features  of  the  writ  of  prohibition,  and  confine  its  use  to  the  pre- 
vention of  usurpation  or  excess  of  jurisdiction  by  courts  and 
bodies  possessing,  for  certain  purposes  and  in  certain  instances, 
quasi- judicial  powers.2  Thus  it  was  held  that  a  tax  collector, 
being  a  ministerial  officer,  could  not  be  restrained  by  prohibition 
from  performing  the  duties  of  his  office.8  If  a  tax  collector  is 
proceeding  to  levy  an  illegal  tax,  the  parties  complaining  must 
pay  the  tax,  and  then  pursue  their  remedy  against  the  tax  col- 
lector as  an  individual,4  or  in  some  cases  an  injunction  will  lie.* 
On  the  same  principle,  the  writ  was  held  not  to  lie  against  the 
state  auditor  to  forbid  him  from  proceeding  by  distress  against  a 
defaulting  collector  and  his  sureties;6  against  the  governor  of 
South  Carolina  to  restrain  him  from  granting  a  commission  to 
a  sheriff  who  has  been  improperly  elected;7  to  restrain  a  board 
of  supervisors  from  fixing  water  rates;8  to  prevent  the  appoint- 
ment of  clerks  and  other  employes  by  a  board  of  police  justices;* 
to  prohibit  the  granting  of  licenses  by  county  commissioners,10 
or  a  board  of  election  commissioners  from  ordering  an  election 
for  fifteen  freeholders  to  propose  a  charter  to  be  submitted  to  the 

1  Fleming  v.  Guthrie,  (W.  Va.)  9  S.  E.  23  ;  32  W.  Va.  1. 

*  State  v.  Kellogg,  33  Wis.  93;  Home  Ins.  Co.  v.  Flint,  13  Minn.  244; 
Levy  v.  Wilson,  69  Cal.  105 ;  10  P.  272 ;  see  State  t>.  Prosser,  (Wash.)  30  P. 
734. 

8  Hobart  i>.  Tillson,  66  Cal.  210;  Le  Conte  v.  Berkeley,  57  Cal.  269. 
4  Cody  v.  Lennard,  45  Ga.  85. 

*  Supra,  §§  644,  645. 

•  Casby  v.  Thompson,  42  Mo.  133. 

T  Greeir  0.  Taylor,  4  McCord,  (S.  C.)206. 

•  Spring  Valley  Water  Works  v.  Bartlett,  63  Cal.  245. 

9  Norton  v  Dowling,  46  How.  Pr.  7. 

10  La  Croix  t\  Fairfield  County  Comm'rs,  50  Conn.  321 ;  same  principle, 
State  v.  Columbia,  16  S.  C.  412. 
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voters  of  a  city.1  Nor,  since  a  city  council  is  not  a  judicial  body, 
can  it  be  restrained  by  writ  of  prohibition  from  proceeding  to  in- 
vestigate charges  against  the  city  solicitor,  with  a  view  to  his 
removal  from  office;  nor  can  the  council  be  punished  for  con- 
tempt for  refusing  to  regard  the  writ2  The  exemption  of  min- 
isterial and  administrative  functions  from  the  operation  of  the 
writ  extends  to  such  as  pertain  to  courts ;  a  writ  of  prohibition 
will  lie  to  restrain  the  proceedings  of  an  inferior  court,  only 
when  such  proceedings  are  of  a  judicial  nature.  If  the  inferior 
court  be  acting  in  a  purely  administrative  capacity,  for  example 
as  agent  of  the  county  for  the  purpose  of  removing  the  county 
seat  to  a  new  site,  a  writ  of  prohibition  is  not  the  proper  remedy, 
however  illegal  such  ministerial  acts  may  be.8  So,  under  a  stat- 
ute providing  that  the  payment  of  the  costs  on  conviction  in 
a  criminal  case  shall  be  certified  by  "  the  judge  or  the  clerk  of 
the  court  in  which  the  conviction  was  had, "  the  act  of  certify- 
ing payment  is  ministerial,  and  cannot  be  restrained  by  prohibi- 
tion, or  any  other  original  supervisory  writ.4  But  it  is  held 
that  the  Utah  territorial  legislature,  in  pursuance  of  its  authority 
given  by  the  organic  act  to  legislate  upon  all  "  rightful  subjects 
of  legislation,"  has  the  right,  as  occasion  may  arise,  to  create 
new  offences,  new  subjects  for  judicial  investigation,  and  new 
ways  and  means  to  enforce  the  authority  of  the  courts  and 
officers,  and  may  provide  for  the  issuance  of  writs  of  prohibition 
to  arrest  the  exercise  of  ministerial  functions.6 

§  1723.  No  Interference  with  Jurisdiction.  —  The  court  will  ex- 
ercise its  authority  to  issue  writs  of  prohibition  to  courts  of  in- 
ferior jurisdiction,  only  in  cases  where  such  courts  clearly  exceed 
their  jurisdiction,8  or  attempt  to  usurp  a  jurisdiction  belonging 

1  People  v.  San  Francisco  Election  Comm'ni,  54  Cal.  404. 

*  People  v.  Lake  County  District  Court,  6  Col.  534. 

»  State  v.  Clark  County  Court,  41  Mo.  44.  A  writ  of  prohibition  was  re- 
fused against  a  judge  of  the  criminal  court,  who  had  removed  the  city  marshal 
as  executive  officer  of  the  court,  and  was  about  to  appoint  the  city  sheriff. 
State  v.  Langhlin,  7  Mo.  App.  529. 

*  In  re  Pierce,  89  Ala.  177 ;  8  So.  74. 

*  Ducbeneau  0.  House,  4  Utah,  363;  10  P.  838. 

*  Washburn  r.  Phillips,  2  Mete.  (Mass.)  296  ;  Inhabitants  of  Hyde  Park  v. 
County  Com'rsof  Norfolk,  (Mass.)  31  N.  E.  693;  State  v.  Mix,  *33  La.  An. 
794  ;  State  v.  Twenty-sixth  District  Judge,  34  La.  An.  782 ;  State  v.  Houston, 
35  La.  An.  236;  Coker  v.  Superior  Court,  58  Cal.  177;  State  v.  Fox,  85  Mo. 
61;  Supervisors  of  Bedford  r.  Wingfield,  27  Grat.  (Va  )  329;  Ex  parte  Black- 
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to  some  other  forum.1  Accordingly,  a  writ  of  prohibition  will 
not  be  granted  to  compel  the  superior  court  to  discontinue  an 
action  by  an  assignee  against  petitioners,  to  recover  the  property 
of  the  insolvent,  on  the  ground  that  the  assignee  acquired  no 
title  to  the  property  in  controversy,  since  the  court  has  jurisdic- 
tion to  determine  that  question  in  the  pending  suit.2  And  since 
a  suit  by  heirs  to  procure  the  removal  of  a  trustee  holding  lands 
for  their  benefit  is  not  an  "action  for  the  recovery  of  real 
estate,"  such  as  the  constitution  of  California  requires  to  be 
brought  in  the  county  where  the  land  is  situated,  prohibition 
will  not  lie  to  arrest  such  suit  on  the  ground  that  the  court  is 
without  jurisdiction,  because  the  subject  of  the  trust  lies  in  an- 
other county.8  So,  where  a  statute  provided  that  when,  in  an 
action  of  assumpsit,  an  affidavit  is  filed  with  the  declaration,  no 
plea  in  bar  shall  be  received  unless  supported  by  affidavit,  and  if 
such  plea  and  affidavit  are  not  filed,  there  shall  be  no  inquiry 
of  damages,  but  judgment  shall  be  for  plaintiff  for  the  amount 
claimed  in  the  affidavit  filed  with  the  declaration,  it  was  held 
that  where  a  plea  of  non-assumpsit  unaccompanied  by  affidavit 
was  stricken  out,  and  the  subsequent  tender  of  a  plea  accom- 
panied by  affidavit  refused,  a  final  judgment  given  by  the  court 
for  plaintiffs  was  not  void,  as  the  court  had  jurisdiction,  though 
it  would  have  been  the  duty  of  the  clerk  to  enter  judgment  at 
rules,  and  therefore  its  enforcement  would  not  be  restrained.4 

burn,  5  Ark.  21.  A  writ  of  prohibition  will  not  lie  to  restrain  an  inferior 
court  from  entertaining  summary  proceedings,  instituted  under  the  statutes, 
by  a  landlord  against  a  tenant,  to  recover  the  possession  of  leased  premises 
however  clear  it  may  be  that  such  court  cannot  decide  in  favor  of  the  land- 
lord. People  v.  Russell,  49  Barb.  (N.  Y.)  351;  see  also  McDonald  t\  Elfe, 
1  Nott  &  M.  (S.  C.)  501.  In  New  Jersey  a  writ  of  prohibition  will  not  be 
granted  by  the  supreme  court  to  prohibit  a  court  of  quarter  sessions  from 
granting  a  new  trial,  after  a  final  judgment  has  been  entered.  Stater.  Price, 
8  N.  J.  L.  (3  Hals.)  358. 

1  Sherlock  i>.  Jacksonville,  17  Fla.  93.  A  writ  of  prohibition  will  not  be 
granted  to  prevent  a  court  which  has  jurisdiction,  ratione  persona  et  materia, 
from  entertaining  a  suit  to  remove  a  tutor,  where,  after  he  has  excepted  to  the 
jurisdiction,  he  has  filed  an  answer  praying  for  a  trial  by  jury.  State  r.  Or- 
leans Parish  Judge,  36  La.  An.  768. 

*  Goddard  v.  Superior  Court  of  City  and  County  of  San  Francisco,  90  Cal. 
364;  27  P.  298. 

8  More  v.  Superior  Court  of  City  and  County  of  San  Francisco,  28  P.  117, 

64  Cal.  345. 

4  Grigg  v.  Dalsheimer,  (Va.)  13  S.  £.  993. 
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Nor  is  the  decision  of  commissioners  of  election  as  to  whether 
the  precinct  commissioners,  canvassers,  etc.,  at  a  certain  voting- 
place,  were  sworn,  which  the  statute  required  them  to  determine, 
the  basis  for  a  writ  of  prohibition,  such  question  being  a  judicial 
one,  and  within  their  jurisdiction.1 

§  1724.  'What  constitutes  Defect  or  Excess  of  Jurisdiction.  — 
The  question  of  what  kind  or  extent  of  departure  from  the  legal 
authority  with  which  an  inferior  tribunal  is  vested,  or  what  as- 
sumption of  power  will  warrant  prohibition,  is  one  that  is  far 
reaching  and  not  altogether  free  from  difficulty.  It  is  clear  that 
the  writ  should  not  issue  in  every  case  of  illegality  in  the  pro- 
ceeding; for  in  a  general  sense  no  court  has  jurisdiction  to  do 
a  single  illegal  act,  or  to  declare  that  to  be  law  which  is  not 
law.  And  yet  the  giving  an  erroneous  instruction  to  a  jury,  or 
an  irregularity  in  the  selection  of  a  grand  jury  by  a  court  hav- 
ing jurisdiction  to  empanel  a  grand  jury,  does  not  warrant  the 
issuance  of  the  writ  of  prohibition.  But  if  a  court  should  pro- 
ceed in  such  total  disregard  of  law  in  selecting  and  empanelling 
a  grand  jury  that  the  latter  would  be  an  illegal  body  as  such, 
and  then  should  assume  to  try  a  party  indicted  by  such  body, 
prohibition  would  lie  to  prevent  it,  since  no  court  has  jurisdic- 
tion to  put  a  party  upon  his  trial  except  upon  an  indictment 
found  by  at  least  a  de  facto  grand  jury,  or  upon  an  information 
filed  according  to  law.8  But  there  is  a  distinction  in  this  con- 
nection between  the  defect  of  jurisdiction  arising  in  pais,  and 
such  as  are  matters  of  law,  and  hence  determinable  upon  inspec- 

1  Fleming  v.  Commissioners,  81  W.  Va.  608;  8  S.  E.  267.  Where  a 
transcript  of  a  judgment  of  a  justice  of  the  peace  is  docketed  with  the  clerk 
of  the  territorial  district  court,  and  execution  is  issued  thereon  by  the  dis- 
trict court  to  the  United  States  marshal,  as  authorized  by  §  784,  Code 
Civil  Proc.  Utah,  (Laws  Utah,  1884,  p.  298)  and  the  judgment  and  execution 
are  regular  upon  their  face,  a  writ  of  prohibition  to  prohibit  the  officer  from 
enforcing  the  execution  will  not  lie,  the  officer  having  jurisdiction  in  the 
premises.     Ducheneau  v.  Ireland,  (Utah)  13  P.  87. 

*  Bruner  v.  Superior  Court,  (Cal.)  28  P.  341.  In  this  case  the  legal  prem- 
ises upon  which  the  ultimate  conclusion  was  based  were  that  under  Code  Civil 
Proc.  §  226,  providing  that  whenever  a  sufficient  number  of  jurors  fail  to  ap- 
pear the  court  may  order  a  sufficient  number  to  be  drawn  and  summoned,  or 
it  may  direct  the  sheriff  or  an  elisor  chosen  by  the  court  to  summon  as  many 
men  of  the  county  to  serve  as  jurors  as  may  be  required,  the  court  should  not 
appoint  an  elisor  to  select  and  summon  talesmen  for  the  completion  of  a  grand 
jury  without  a  showing  that  the  sheriff  is  disqualified.  A  grand  jury,  com- 
pleted by  talesmen  so  drawn,  is  without  authority,  and  an  indictment  found 
by  it  is  void. 
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tion  of  the  record.  The  general  rule  is  that  the  writ  of  prohi- 
bition will  not  issue  to  restrain  an  inferior  judge  from  doing  an 
act  when  he  has  prima  facie  jurisdiction.1  Thus  it  was  held 
that  the  writ  would  not  lie  to.  prevent  the  circuit  court  of  the 
city  of  St.  Louis  from  entertaining  proceedings  for  the  condem- 
nation of  property  on  the  ground  that  it  had  no  jurisdiction  over 
the  special  class  of  property  involved  in  the  proceedings.2  Nor 
does  prohibition  lie  to  arrest  a  proceeding  at  law  for  defect  of 
parties,  —  for  instance,  to  stay  a  suit  by  a  committee  of  a  bar 
association  against  a  member  for  an  alleged  professional  misde- 
meanor, not  brought  in  the  name  of  the  state.8  And  where  the 
residence  of  a  testator  necessary  to  give  jurisdiction  to  a  surro- 
gate of  proceedings  for  the  probate  of  his  will  is  denied,  the 
denial  does  not  afford  ground  for  the  issue  of  a  writ  of  prohi- 
bition to  the  surrogate.4  Where,  in  an  ordinary  action  in  an 
inferior  court  of  record  it  is  alleged  that  the  court  has  not  juris- 
diction over  the  person,  the  proper  remedy  is  to  get  the  decision 
of  the  court  upon  that  question,  and  review  such  decision  upon 
an  appeal  from  the  judgment.6  But  it  was  held  in  one  case  in 
California  that  it  was  sufficient  ground  for  granting  the  writ  to 
restrain  a  judge  from  proceeding  in  an  action  to  show  that  he 
was  disqualified  by  reason  of  interest,  although  the  court  had 
jurisdiction.6 

§  1725.    Same  Subject — Illustrations.  —  But  the  sounder  doc- 
trine and  that  sustained  by  the  great  preponderance  of  authority 


1  State  v.  Judge  of  Superior  District  Court,  29  La.  An.  800. 
1  State  t>.  Valliant,  100  Mo.  59;  13  S.  W.  398. 

*  Bowman's  Case,  67  Mo.  146. 

4  People  t.  Putnam  County  Surrogate's  Court,  86  Hun,  (N.  Y.)  218. 

*  State  v.  Ramsey  County  District  Court,  26  Minn.  238;  see  also  Mines 
d'Or  de  Quartz  Mountain  Socie'te'  Anonyme  v.  Superior  Court  of  Fresno 
County,  91  Cal.  101 ;  27  P.  532 ;  State  v.  Columbia,  etc.  R.  R.  Co.,  1  S.  C. 
46.  In  Mines,  etc.  v.  Superior  Court,  De  Haven,  J.,  delivering  the  opinion, 
said :  "  That  court  has  jurisdiction  of  the  subject-matter  of  the  action,  and 
whether  it  has  jurisdiction  over  the  persons  of  petitioners  is  a  question  which 
it  must  determine  for  itself  before  entering  judgment  in  the  action,  and  which 
it  has  the  same  authority  to  pass  upon  as  any  other  question  of  law  or  fact 
which  may  arise  during  its  progress,  and  if  in  the  decision  error  shall  be  com- 
mitted to  the  prejudice  of  the  petitioners,  the  law  affords  them  a  plain,  speedy, 
and  adequate  remedy  by  an  appeal  from  any  judgment  which  may  be  entered 
against  them.  Agassi2  v.  Superior  Court,  90  Cal.  101;  27  Pac.  Rep.  49,  and 
cases  cited." 

6  North  Bloorafield  Gravel  Mining  Co.  v.  Keyser,  58  Cal.  815. 
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is  to  the  effect  that  prohibition  only  lies  where  the  court  either 
lacks  jurisdiction  of  the  subject-matter,  or  having  jurisdiction 
exceeds  it  in  some  incidental  matter  or  in  rendering  judgment, 
and  no  appeal  or  writ  of  error  or  other  remedy  is  available  at 
all,  or  if  available  is  inadequate  to  meet  the  emergencies  of  the 
case,  or  to  afford  the  redress  to  which  the  injured  party  is  en- 
titled.1 Thus  where  a  circuit  judge,  without  jurisdiction,  has 
issued  certiorari  to  review  the  action  of  the  county  court  in 
changing  the  location  of  a  bridge  that  has  been  washed  away, 
and  made  the  writ  returnable  at  a  remote  time,  thus  delaying  a 
necessary  public  improvement,  a  writ  of  prohibition  is  the  proper 
remedy.2  So  the  supreme  court  of  Alabama  will  interfere  by 
prohibition  to  restrain  a  circuit  judge  from  sitting  as  the  pre- 
siding judge  of  a  statutory  inferior  court,  when  the  act  creating 
that  court  and  making  him  the  presiding  judge  thereof  is  de- 
clared unconstitutional.3  And  an  assignee  in  bankruptcy  was 
held  entitled  to  a  writ  of  prohibition  to  restrain  a  state  court 
from  enjoining  his  proceedings  in  the  bankrupt  court  to  quiet 
his  title  to  goods  turned  over  to  him  by  the  marshal  as  assets 
of  the  bankrupt's  estate.4  On  the  same  ground  of  the  inade- 
quacy of  legal  remedies,  the  writ  was  granted  to  restrain  a 
commissioner  of  the  supreme  court  of  Utah  without  jurisdic- 
tion from  arresting  a  person  for  contempt  in  writing  and  pub- 
lishing in  a  newspaper  articles  concerning  his  court.6  But  mere 
abuse  of  process  which  a  court  has  jurisdiction  to  issue  is  no 
ground  for  granting  the  writ.  Accordingly,  under  a  constitu- 
tional provision  that  "  the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,"  a  writ  for  the 

1  See  Arnold  ».  Shields,  5  Dana,  (Ky.)  18;  Thomas  v.  Mead,  36  Mo.  232; 
Morris  v.  Lenox,  8  Mo.  252;  People  v.  Seward,  7  Wend.  (N.  Y.)  518;  State  v. 
Simons,  2  Spears,  (S.  C )  762.  Mere  mistakes  in  practice  afford  no  foundation 
for  a  writ  of  prohibition,  unless  it  involves  doing  something  contrary  to  the 
general  law,  and  this  rule  applies  to  such  writ  addressed  by  the  general  to 
the  special  term.  People  v.  Nichols,  58  How.  (N.  Y.)  Pr.  200.  Nor  will  a 
writ  of  prohibition  lie  to  restrain  a  superior  court  from  passing  upon  a  motion 
to  dismiss  an  information.    Wreden  v.  Stanislaus  County  Court,  55  Cal.  504. 

*  County  Court  of  Wood  County  v.  Boreman,  34  W.  Va.  87;  11  S.  E.  747. 
8  Ex  parte  Roundtree,  51  Ala.  42. 

*  Hudson  v.  Detroit  Superior  Court  Judge,  42  Mich.  239 ;  see  also  People  t>. 
McAdam,  22  Hun,  (N.  Y.)  559. 

*  People  v.  Carrington,  (Utah)  17  P.  735. 
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sequestration  of  relator's  commercial  books  and  papers  ordered 
in  a  civil  suit  against  him,  in  order  to  perpetuate  certain  testi- 
mony, and  to  further  the  ends  of  justice,  was  held  not  an  order 
for  an  "  unreasonable  seizure, "  and  relator  not  to  be  entitled  to 
relief  against  the  judge  issuing  the  order.1 

§  1726*  Excess  of  Jurisdiction  as  a  Ground  of  Relief.  —  The 
writ  of  prohibition  lies  to  restrain  any  unauthorized  proceedings 
by  an  inferior  tribunal,  in  a  cause  of  which  it  has  jurisdiction, 
as  well  as  where  the  cause  is  without  its  jurisdiction.2  Thus, 
where  a  judgment  is  rendered  for  defendant,  and  plaintiff  moves 
for  a  new  trial,  and  before  his  motion  is  disposed  of  the  court 
adjourns  over  to  a  certain  date,  and  when  such  date  arrives  the 
judge  is  absent  and  the  session  fails,  and  subsequently  the  judge 
sets  aside  the  judgment  and  orders  a  new  trial,  and  at  a  subse- 
quent term  defendant  moves  to  strike  the  case  from  the  docket, 
on  a  suggestion  that  the  judgment  had  become  final  before  the 
court  undertook  to  set  the  same  aside,  which  motion  is  denied, 
the  appellate  court  will  grant  a  writ  of  prohibition  to  prevent 
the  circuit  judge  from  taking  further  jurisdiction  of  the  cause. s 
So  where  a  suit  against  the  commonwealth  remains  in  court  in 
violation  of  law,  a  writ  of  prohibition  will  issue,  though  the 
term  of  the  judge  against  whom  the  writ  is  prayed  expires  before 
the  writ  issues.4  And  under  a  statute  clearly  forbidding  the 
taking  of  a  dwelling-house  by  a  railroad  under  condemnation 
proceedings,  a  judge,  by  ordering  that  a  dwelling-house  may  be 
taken,  exceeds  his  powers,  and  may  be  restrained  by  writ  of  pro- 
hibition.6   It  was  considered  ample  warrant  for  the  issuance  of 

1  State  v.  Rightor,  40  La.  An.  837 ;  6  So.  102. 

9  Quimbo  Appo  v.  People,  20  N.  Y.  531 ;  City  of  North  Yakima  v.  Superior 
Court  of  King  County,  (Wash.)  30  P.  1053.  Where,  after  a  petition  in  insol- 
vency is  withdrawn  by  the  creditors  filing  it,  the  court  attempts  to  revive  it  in 
order  to  allow  creditors  to  intervene,  and  declares  the  debtor  an  insolvent,  the 
petitioning  creditor  and  others  interested  may  sue  out  a  writ  of  prohibition  in 
order  to  check  further  proceedings  and  to  quash  what  has  been  done  without 
jurisdiction.     Fayerweather  v.  Monson,  (Conn.)  23  A.  878. 

'  State  v.  Williams,  (Ark.)  2  S.  W.  843. 

*  Commonwealth  t>.  Latham,  85  Va.  632;  8  S.  E.  488. 

*  McConiha  v.  Guthrie,  21  W.  Va.  134 ;  see  also  West  v.  Ferguson,  18  Grat. 
(Va.)  270;  Zylstrar.  Corporation,  1  Bay,  (S.  C.)  382.  The  supreme  court  will, 
by  writ  of  prohibition,  restrain  enforcement  of  a  mandamus  issued  in  violation 
of  La.  Acts;  1870,  extra  sess.  No.  5,  to  compel  the  auditor  of  New  Orleans  to 
issue  a  warrant  on  a  disbursing  officer.    State  v,  Houston,  35  La.  An.  1195. 
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the  writ  where  a  court  assumed  jurisdiction  over  a  controversy 
involving  a  right  to  servitude  of  light  and  view,  valued  at  more 
than  one  thousand  dollars,  and  a  claim  for  one  thousand  dollars' 
damages,  together  exceeding  two  thousand  dollars,  the  upper 
jurisdictional  limit  of  said  court.1  But  it  seems  that  where  a 
court  has  undoubted  jurisdiction  of  the  subject-matter,  and  con- 
sequently to  enter  judgment,  and  enters  a  judgment  authorized 
in  part  and  excessive  in  part,  prohibition  will  not  lie  as  to  the 
excess  unless  it  be  separable  from  the  balance  and  requires  a 
different  method  of  enforcement,  a  proper  motion  in  the  court, 
and  an  appeal  from  the  denial  thereof,  or  a  writ  of  error,  being 
otherwise  the  proper  remedy.  Thus,  the  enforcement  of  a  pro- 
vision in  a  judgment  of  divorce  requiring  defendant  to  pay  coun- 
sel fees  to  plaintiff's  attorneys  cannot  be  restrained  by  a  writ  of 
prohibition,  although  the  judgment  was  one  of  dismissal  entered 
by  consent  of  the  parties.2 

§  1727.  Other  Remedy  a  Bar.  —  Prohibition  being  an  extraor- 
dinary remedy  is  only  granted,  as  has  been  previously  stated, 
in  cases  of  necessity;  therefore  the  existence  of  another  ade- 
quate ordinary  remedy,  or  of  a  more  appropriate  extraordinary 
remedy,  will  make  ^t  the  duty  of  the  court  to  deny  the  writ.8 
And  prohibition  does  not  lie  to  control  election  officers  where 
there  is  a  statutory  remedy  by  proceedings  to  contest  the  elec- 
tion.4 Nor  can  the  constitutionality  of  a  statute  authorizing  the 
appointment  of  additional  district  judges  by  the  governor,  and 
the  authority  of  a  person  officiating  as  judge  de  facto  by  virtue  of 
his  appointment  thereunder  to  entertain  and  try  a  cause  pending 
in  his  court,  be  questioned  by  proceedings  for  a  writ  of  prohibi- 


1  State  v.  Judges  of  Court  of  Appeals,  40  La.  An.  771;  5.  So.  114. 

*  Reynolds  v.  Superior  Court,  (Cal.)  6  P.  421 ;  People  p.  Court  of  Common 
Pleas,  43  Barb.  (N.  Y.)  278. 

9  Ex  parte  Smith,  34  Ala.  455;  23  Ala.  94;  Low  v.  Crown  Point,  etc.  Co., 
2  Nev.  75;  People  u.  Marine  Court,  36  Barb.  (N.  Y.)  841 ;  Sweet  t>.  Hulbert, 
51  Id.  312;  State  v.  La  Crosse,  11  Wis.  50;  State  v.  Hunter,  (Wash.)  30  P. 
1055.  Where  an  order  of  sale  is  void  on  its  face,  prohibition  does  not  lie  to 
prevent  its  execution,  since  a  purchaser  would  take  no  title,  and  could  be 
treated  as  a  trespasser.  Beatty,  C.  J.,  dissenting.  Woodward  v.  Superior 
Court  of  City  and  County  of  San  Francisco.  (Cal.)  30  P.  535;  Id.  537.  The 
writ  cannot  be  used  as  a  substitute  for  exceptions  to  a  libel  for  insufficiency. 
Ex  parte  Fassett,  12  S.  Ct.  295. 

4  Kemp  v.  Ventulett,  58  6a.  419. 
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tion.  Quo  warranto  is  the  exclusive  remedy. l  And  where  a  judg- 
ment of  a  justice  of  the  peace,  docketed  in  a  territorial  district 
court,  is  erroneous,  and  the  time  for  appeal  has  expired,  defend- 
ant against  whom  execution  under  the  judgment  has  issued  has  a 
remedy  by  motion  to  the  district  court  to  quash  the  execution 
upon  proper  showing ;  and  a  writ  of  prohibition  to  prohibit  the 
officer  from  enforcing  the  execution  will  not  lie,  there  being  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of  the 
law.2 

§  1728.  Remedy  by  Writ  of  Brror  or  Certiorari.  —  It  is  impor- 
tant to  keep  constantly  in  view  the  respective  functions  of  the 
common  law  remedies,  and  to  properly  discriminate  between 
the  objects  for  which  they  were  at  first  employed,  and  which 
have  been  mainly  preserved,  despite  statutory  modifications  and 
changes.  And  it  may  be  stated  .as  a  well-established  rule  that 
the  writ  of  prohibition  is  not  to  be  used  to  usurp  the  functions  of 
a  writ  of  error,8  or  where  a  review  by  certiorari  is  provided  by 
statute,  which  is  adequate  to  redress  any  wrong  or  correct  any 
error  in  the  proceedings  of  the  inferior  tribunal.4  The  plain 
import  of  all  the  authorities  is  that  if  the  inferior  tribunal  have 
jurisdiction  to  issue  the  writ,  or  make  an  order,  a  mistaken  ex- 
ercise of  the  jurisdiction,  or  a  misapplication  of  this  acknowl- 
edged jurisdiction,  even  though  the  case  made  by  the  petition  is 
fatally  defective,  will  not  justify  a  resort  to  the  extraordinary 
process  of  prohibition.6  In  other  words,  prohibition  will  not 
issue  to  prevent  an  inferior  court  from  deciding  erroneously  in  a 
matter  within  its  jurisdiction,  or  to  prevent  the  enforcement  of 
an  erroneous  judgment.6    And  while  a  judgment  of  one  court, 

1  Walcott  v.  Wells,  (Nev.)  24  P.  367;  see  also  Buckner  r.  Veuve,  63  Cal. 
304;  State  v.  McMartin,  42  Minn.  30;  43  N.  W.  572. 

9  Ducbeneau  v.  Ireland,  (Utah)  13  P.  87;  see  also  Ex  parte  Braudlacht,  2 
Hill,  (N.  Y.)  367. 

8  Shell  v.  Cousins,  77  Va.  328.  In  the  case  Ex  parte  Greene  and  Graham, 
20  Ala.  52,  58,  the  court  say:  "  The  bill  may  abound  in  imperfections;  may 
hi  fatally  wanting  in  necessary  averments,  or  may  be  instituted  in  a  district 
in  which  the  defendants  are  not  liable  to  be  sued.  These,  if  they  exist, 
are  proper  matters  of  defence,  and  cannot  be  reached  by  this  extraordinary 
process." 

4  People  v.  Clute,  42  How.  (N.  Y.)  Pr.  157 ;  Cooper  v.  Stocker,  9  Rich. 
(S.  C.)  292;  People  v.  Hills,  (Utah)  16  P.  405. 

6  Ex  parte  Peterson,  33  Ala.  74,76;  see  also  Bedford  v.  Wingfield,  27  Grai. 
329. 

•  Bank  Lick  Turnpike  Co.  v.  Phelps,  81  Ky.  613;  More  v.  San  Francisco 
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disregarding  an  order  of  another  for  a  stay  in  insolvency  pro- 
ceedings, may  be  reversed,  yet  such  an  order  does  not  deprive 
other  courts  of  their  ordinary  jurisdiction  so  as  to  authorize  a 
writ  of  prohibition. l 

§  1729.  Remedy  by  Appeal.  —  In  addition  to  the  well-known 
common  law  remedies,  there  has  been  provided  in  nearly  or 
quite  all  the  states  the  statutory  remedy  by  appeal,  which  has 
in  a  great  measure  superseded  the  common  law  methods  of  re- 
view. And  it  may  be  stated  as  a  general  proposition  that  where, 
for  the  prevention  of  any  wrong  being  or  about  to  be  inflicted, 
there  exists  an  opportunity  for  a  review  and  correction  in  a 
higher  court  on  appeal,  prohibition  will  not  lie.2  Accordingly, 
on  the  ground  that  appeal  afforded  a  plain,  speedy,  adequate 
remedy,  it  was  held  not  to  lie,  where,  in  an  action  against  non- 
residents to  enforce  payment  of  subscription  to  the  capital  stock 
of  a  corporation,  an  attachment  was  issued  against  land  in  the 
state  belonging  to  defendant;8  where,  on  dissolution  of  a  tem- 
porary injunction,  in  an  action  by  an  administrator,  defendant 
moved  for  an  assessment  of  damages  on  the  injunction  bond,  and 
during  the  proceedings  a  new  administrator  was  substituted,  and 
the  surety  on  the  bond  moved  for  a  writ  of  prohibition  from 
proceeding  further  with  the  motion  for  damages,  on  the  ground 
that  the  original  suit  abated,  and  the  jurisdiction  of  the  court 
terminated.4  And  under  statutes  vesting  courts  of  common 
pleas  inferior  to  the  supreme  court  with  supervisory  and  correc- 
tive as  well  as  appellate  jurisdiction  over  justices9  courts,  pro- 
hibition to  the  latter  will  be  refused  and  aggrieved  parties  left 

Superior  Court,  64  Cai.  845  ;  Leonard  v.  Battels,  4  Col.  95;  State  v.  Superior 
Court  of  King  County,  (Wash.)  29  P.  213;  State  v.  Twenty-sixth  District 
Judge,  34  La.  An.  611;  Clayton  v.  Heidelburg,  17  Miss.  (9  Smed.  &  M.)  623; 
State  ir.  Burkhartt,  87  Mo.  533 ;  State  v.  Columbia,  17  S.  C.  80 ;  State  v. 
Nathan,  4  Rich.  (S.  C.)  513;  Buskirk  v.  Judge  of  Circuit  Court,  7  W.  Va.  91. 

1  Bandy  v.  Ransom,  54  Cal.  87. 

8  State  v.  Judge  of  Fourth  District  Court,  21  La.  An.  123;  Murphy  v.  Su- 
perior Court,  (Cal.)  24  P.  810;  84  Cal.  592;  Childs  ».  Edmunds,  (Cal.)  10  P. 
180;  State  p.  Rightor,  6  So.  102,  40  La.  An.  887;  State  v.  Benton,  (Mont.) 
29  P.  425 ;  Lemon  t>.  Peyton,  64  Miss.  161 :  8  So.  235 ;  State  v.  Jones,. (Wash.) 
27  P.  452 ;  People  v.  Wayne,  11  Mich.  393 ;  Board  of  Commissioners,  etc.  v. 
Spitler,  18  Ind.  285;  In  re  Mason,  4  N.  Y.  S.  664;  51  Hun,  138;  State  v.  Wi th- 
row, (Mo.  Sup.)  18  8.  W.  41. 

•  Agassiz  v.  Superior  Court,  90  Cal.  101 ;  27  P.  49. 

<  Mastin  v.  Sloan,  98  Mo.  252;  11  S.  W.  558. 
vol.  ii. — 40  • 
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to  pursue  the  remedies  provided  by  statute  by  appeal  or  other- 
wise, notwithstanding  an  excess  of  jurisdiction  by  justices.1 
But  though  a  statute  provides  that  appeal  shall  lie  to  the  circuit 
court  from  the  final  order  of  the  county  court  in  a  proceeding 
establishing  a  bridge,  such  appeal  will  not  lie  from  the  refusal 
of  the  county  court  to  allow  the  petition  of  persons  desiring  to 
be  made  parties  to  such  proceeding,  where  the  only  interest  of 
petitioners  in  the  matter  is  that  of  taxpayers,  and  prohibition 
will  lie  against  the  entertainment  of  such  appeal  by  the  cir- 
cuit court.2  On  the  other  hand,  the  fact  that  an  appeal  will 
not  lie  from  a  judgment  of  a  court  affords  no  just  ground  for 
relief  by  prohibition,  unless  such  court  exceeds  or  is  without 
jurisdiction.8 

§  1730.  Same  —  Adequaoy  of  Appeal  a  proper  Subject  of  Inquiry* 
Recent  decisions  in  California  under  a  code  provision  that  pro- 
hibition lies  where  there  have  been  proceedings  "without  or 
in  excess"  of  jurisdiction,  and  there  "is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  the  law, "  appear 
to  have  established  the  doctrine  in  that  state  that  the  adequacy 
of  the  remedy  by  appeal  in  any  given  case  is  an  open  question.4 

1  Mancello  v.  Bellrude,  (Cal.)  11  P.  501;  Powelson  c.  Lockwood,  82  Cal. 
613;  23  P.  143. 

»  County  Court  v.  Armstrong,  84  W.  Va.  826;  12  S.  E.  488. 

•  State  v.  Superior  Court  of  King  County,  (Wash.)  29  PI  213. 

4  Havemeyer  v.  Superior  Court,  84  Cal.  327;  24  P.  121,  holding  that  where 
a  receiver,  appointed  by  a  court  having  no  authority  to  appoint  him,  was 
ordered  to  close  down  a  great  sugar  refinery,  and  sell  its  stock,  machinery,  and 
utensils,  the  right  to  appeal  from  the  order  t)f  appointment  affords  no  such 
remedy;  especially  when  the  appointing  court  has  already  decided  that  an  ap- 
peal would  not  stay  proceedings  under  the  receivership.  See  also  Yearian  v. 
Speirs,  (People  v.  Speirs)  4  Utah,  385,  10  P.  609,  holding  that  where  a  justice 
of  the  peace  acts  wholly  beyond  his  jurisdiction,  and  there  is  no  provision  for 
a  trial  by  jury  in  his  court,  or  in  the  appellate  court,  prohibition  will  lie,  as 
appeal  is  not  an  adequate  remedy.  The  objection  that  there  is  no  jury  trial  in 
the  justice's  court  is  not  satisfied  by  appeal.  The  same  principle  was  a  princi- 
pal ground  for  granting  the  writ  in  Bruner  v.  Superior  Court,  (Cal.)  28  P.  341. 
In  this  case,  McFarland.  J.,  said:  "  Would  petitioner  have  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  law  ?  If  there  be  such  remedy 
it  must  be  by  appeal.  But  it  would  be  a  difficult  proposition  to  maintain 
that  a  defendant  in  a  criminal  case,  forced  through  all  the  stages  of  a  trial  for 
felony  without  any  indictment  against  him,  or,  which  is  the  same  thing  in 
effect,  upon  a  void  indictment,  would  have  a  plain,  speedy,  and  adequate 
remedy,  because  after  conviction  and  judgment,  and  perhaps  after  suffering 
ignomiuy  of  imprisonment  in  the  state  prison,  he  could  have  the  illegal  pro- 
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The  doctrine  is  quite  reasonable  and  in  consonance  with  general 
principles  governing  the  employment  of  extraordinary  remedies ; 
for  if  it  is  a  general  principle  that  if  an  ordinary  remedy,  or 
such  remedy  as  is  available  "in  the  ordinary  course  of  law," 
does  not  afford  a  party  the  specific  relief  to  which  he  is  entitled, 
or  does  not  meet  the  emergencies  of  his  case,  it  is  no  bar  to  in- 
junction, mandamus,  or  other  remedies  of  an  extraordinary  char- 
acter, why  then  should  such  fruitless  resort  stand  in  the  way  of 
prohibition  ? 

§  1731.  Objection  must  be  taken  in  Inferior  Court.  —  The  extra- 
ordinary remedy  by  prohibition  is  confined  at  present,  as  when 
first  employed,  only  to  cases  where  it  appears  that  the  party  seek- 
ing it  has  an  actual  grievance,  and  has  applied  without  avail  to 
the  inferior  tribunal  for  relief;1  and  an  application  for  a  writ  of 
prohibition  will  be  denied  where  it  does  not  appear  that  want  of 
jurisdiction  was  pleaded  in  the  court  whose  action  is  sought  to 
be  prohibited.2  Nor  will  a  writ  of  prohibition  issue  to  restrain 
an  inferior  court  from  proceeding  in  a  cause,  while  the  ques- 
tion of  its  jurisdiction,  after  being  properly  submitted  thereto, 
remains  undetermined.8  But  in  Minnesota  it  seems  a  writ  of 
prohibition  lies,  although  the  applicant  has  not  raised  the  ques- 
tion of  jurisdiction  in  the  inferior  court,  at  least  where  it  may 
be  presumed  that  such  court  has  passed  on  that  question.4 
And  in  California  it  was  held  that  the  right  of  petitioners  to 
move  in  the  appointing  court  for  the  withdrawal  of  a  receiver 
appointed  in  excess  of  jurisdiction  affords  no  adequate  remedy 
within  the  meaning  of  the  code  provision  on  the  subject  of  pro- 
hibition, where,  in  case  the  motion  were  denied,  irreparable  in- 
jury might  be  caused  by  the  delay. 6 

ceeding  reversed  on  appeal.    But  it  is  not  necessary  to  discuss  that  question, 
because  it  has  been  held  several  times  by  this  court  that  the  point  here  made 
by  petitioner  cannot  be  reached  on  appeal.   It  was  so  held  by  our  predecessors 
in  People  v.  Southwell,  46  Cal.  141." 
1  Ex  parte  McMeechen,  12  Ark.  70." 

•  State  v.  Laughlin,  9  Mo  App.  486;  Barnes  v.  Gottschalk,  3  Mo.  App. 
Ill ;  Southern  Pacific  R.  R.  Co.  v.  Kern  County  Superior  Court,  59  Cal.  471 ; 
State  p.  Judge  of  Fifth  Dist.  Ct.,  29  La.  An.  806;  Succession  of  Whipple,  2 
La.  An.  236 ;  Hanger  v.  Keating,  26  Ark.  51 ;  Turner  v.  City  of  Forsyth,  78 
6a.  683;  3  S.  £.  649. 

•  Chester  v.  Colby,  52  Cal.  516. 

•  State  v.  Wilcox,  24  Minn.  143. 

•  Havemeyer  v.  Superior  Court,  84  Cal.  327;  24  P.  121 ;  see  Woodward 
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§  1732.  Ultimate  Determination  of  Question  of  Jurisdiction  for 
Higher  Court  —  Misoonstruotion  of  Statute.  —  Prohibition  is  as 
properly  granted  where  the  inferior  court  acts  upon  a  false  view 
of  the  law  fixing  its  jurisdiction  or  a  misconstruction  of  a  stat- 
ute conferring  jurisdiction,  as  where  it  arbitrarily  usurps  a 
jurisdiction  in  total  disregard  of  law.1  But  the  remedy  by  ap- 
peal is  held  in  Colorado,2  Louisiana,8  and  Minnesota,4  to  fur- 
nish an  adequate  remedy  where  the  inferior  court  simply  mis- 
takes its  powers,  though  the  question  of  jurisdiction  has  been 
expressly  raised,  and  passed  upon  favorably  to  the  jurisdiction. 
The  better  doctrine,  however,  is  that  the  adequacy  of  the  remedy 
by  appeal  should  remain  an  open  question,  to  be  determined,  along 
with  the  question  of  jurisdiction  in  the  higher  court,  upon  the 
hearing  of  the  application.  It  is  certainly  most  promotive  of 
the  harmonious  and  orderly  administration  of  justice  that  there 
should  be  an  ultimate  and  exclusive  tribunal  for  setting  at  rest 
questions  of  construction  between  the  courts  of  a  state.  It 
belongs  peculiarly  to  the  courts  of  last  resort  to  put  a  final  con- 
struction upon  the  constitution  and  the  statute  laws  of  the  state, 
and  indeed  upon  the  common  law,  also  recognized  in  a  state. 
In  like  manner  the  superior  courts  of  law  in  England  assume 
the  determination  of  the  construction  of  the  acts  of  Parliament ; 
and  they  prohibit  all  inferior  courts  from  proceeding  upon  any 
construction  different  from  that  which  is  put  upon  them  by 
superior  courts.  If  an  inferior  court  misinterprets  a  statute, 
that  is  held  to  be  a  proceeding  contrary  to  statute.  Where,  for 
instance,  courts  of  peculiar  jurisdiction, — as  the  ecclesiastical  or 
admiralty  courts,  which  proceeded  in  general  according  to  the 
civil  law  —  brought  in  question  the  statutes  or  common  law  of  the 
realm,  they  were  required  to  interpret,  construe,  and  expound 
them,  as  they  were  expounded  by  the  superior  courts  of  common 
law,  or  as  those  courts  should  say  they  ought  to  be  expounded, 
when  brought  before  them  in  prohibition;6  for  the  law  is  not 

v.  Superior  Court  of  City  and  County  of  San  Francisco,   (Cal.)  80  P.  585 ; 
Id.  537. 

1  Baldwin  v.  Cooley,  1  S.  C.  256;  State  v.  Hopkins,  Dudley,  (Ga.)  101; 
Thomas  v.  Mead,  36  Mo.  282. 

•  People  v.  District  Court,  (Colo.)  19  P.  541. 

•  State  v.  Judge,  11  La.  An.  696. 

•  State  r.  St.  Paul  Municipal  Court,  26  Minn.  162. 

•  Home  o.  Camden,  2  H.  Bl.  538.  It  was  held  in  Gould  v.  Capper,  (5  East, 
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to  be  interpreted  and  decided  in  two  different  ways  under  the 
same  government  If  this  were  to  be  allowed,  or  if  there  were 
no  power  in  the  higher  courts  to  interfere  by  prohibition  in  the 
exercise  of  their  original  jurisdiction,  and  that  superintending 
control  which  usually  is  given  by  state  constitutions,  the  in- 
ferior courts  might  be  brought  into  unseemly  conflicts  with  one 
another  or  with  higher  courts.1 

§  1733.  Jurisdiction  in  Prohibition  confined  to  Higher  Courts  — 
Constitutional  Provisions.  —  It  results  from  the  nature  of  the 
remedy  by  prohibition  that  it  can  only  issue  from  a  superior  to 
an  inferior  tribunal;  and  state  constitutions  usually  vest  the 
courts  of  last  resort  with  the  jurisdiction.  In  some  states  the 
jurisdiction  in  the  highest  court  is  exclusive  in  all  cases,  and  in 
others  courts  of  record  inferior  to  the  highest  may,  concurrently 
with  the  latter,  issue  the  writ  to  justices  and  other  subordinate 
courts.  The  supreme  court  of  appeals  of  Virginia  has,  under 
the  constitution,  original  jurisdiction  to  issue  a  writ  of  prohibi- 
tion when  any  inferior  tribunal  is  proceeding  in  excess  of  its 
jurisdiction.2  In  like  manner  the  Louisiana  constitution  vests 
the  supreme  court  with  control  and  general  supervision  over  all 
inferior  courts  with  the  power  to  issue  writs  of  certiorari,  pro- 
hibition, mandamus,  quo  warranto,  and  other  remedial  writs.  It 
vests  other  appellate  courts  with  the  power  to  issue  such  writs 
only  in  aid  of  their  appellate  jurisdiction,  and  it  was  held  that  a 
prohibition  issued  by  a  district  court  to  a  justice  of  the  peace, 
forbidding  him  from  proceeding  with  the  trial  of  a  cause  be- 
fore him,  is  a  nullity,  and  should  be  disregarded.8  And  a  writ 
of  prohibition  can  be  issued  in  any  county  of  Massachusetts, 

845)  in  an  elaborate  decision  by  Lord  Ellenborough,  that  "  the  court  of  King's 
Bench  would  prohibit  the  spiritual  courts,  or  any  inferior  court,  from  proceed- 
ing upon  a  construction  of  an  act  of  Parliament  different  from  that  which  was 
put  upon  it  by  that  court,  notwithstanding  there  was  a  remedy  by  appeal  or 
writ  of  error;  not  that  the  inferior  court  might  not  have  jurisdiction  to  con- 
strue it,  but  *  that  the  mischiefs  of  misconstruction  were  to  be  prevented  by 
prohibition/  and  there  can  be  but  little  doubt  that  this  court  has  like  power 
and  jurisdiction  in  similar  cases." 
1  Thomas  v.  Mead,  36  Mo.  232,  248. 

*  Commonwealth  v.  Latham,  85  Va.  632;  8  S.  E.  488.  But  the  court  has  no 
power  to  issue  a  writ  of  prohibition  to  a  county  court.  Gresham  v.  Ewell,  85 
Va.1;  6S.  E.  134. 

•  State  v.  Judge  of  the  ^Nineteenth  Judicial  District,  39  La.  An.  07;  1  So. 
281. 
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there  being  no  statutory  restriction  upon  the  jurisdiction  of  the 
supreme  court  over  a  petition  therefor. *  But  the  Missouri  con- 
stitution, providing  that  the  supreme  court  shall  have  control 
over  the  courts  of  appeal  by  mandamus,  prohibition,  and  cer- 
tiorari, only  authorizes  the  writ  of  prohibition  when  the  court  of 
appeals  has  no  jurisdiction  over  the  matter  which  it  is  proceed- 
ing to  determine.2  Of  the  plan  of  concurrent  jurisdiction  West 
Virginia  may  be  taken  as  an  illustration.  The  supreme  court 
of  appeals  of  that  state  has  concurrent  original  jurisdiction  with 
the  circuit  courts  in  cases  of  prohibition,  but  by  a  rule  adopted 
by  the  former  court  it  will  not  take  such  original  jurisdiction  un- 
less special  reasons  appear  therefor.  Accordingly  it  was  held  that 
it  will  take  original  jurisdiction  to  prohibit  commissioners  of 
election  from  unauthorized  exercise  of  power  where  it  would  be 
impossible  to  secure  such  right  through  the  circuit  court  within 
the  proper  time.8  In  Kentucky,  however,  proceedings  for  pro- 
hibition may  be  instituted  in  the  court  of  appeals  only  in  cases 
where,  in  the  exercise  of  its  appellate  jurisdiction,  it  has  the 
power  of  controlling  the  inferior  court  by  a  direct  revision  of  its 
judicial  acts.4 

§  1734.  May  be  granted  as  weU  after  as  before  Judgment. — 
Where  it  appears  from  the  record  that  the  court  below  had  no 
jurisdiction,  and  that  petitioner  has  no  appeal  or  other  remedy, 
a  writ  of  prohibition  may  be  granted  as  well  after  as  before  the 
decree.6  Thus  where  the  trial  court  dismissed  a  petition  for  an 
injunction  to  restrain  the  operation  of  a  ferry  between  a  city  in 
Missouri  and  one  in  Illinois,  and  an  appeal  was  taken  and  per- 
fected to  the  St.  Louis  court  of  appeals,  where  the  judgment  of 

1  Day  v.  Springfield,  102  Mass.  310. 

s  State  v.  Rombaur,  (State  v.  St.  Louis  Court  of  Appeals)  99  Mo.  216  ;  12 
S.  W.  661.  The  supreme  court  of  Missouri,  having  no  appellate  jurisdiction 
over  the  Kansas  City  court  of  appeals,  save  in  cases  certified  under  amendment 
to  Const.  1884,  §  6,  the  writ  of  prohibition  will  not  issue  to  correct  an  error  of 
the  court  of  appeals  in  overruling  a  motion  to  dismiss  a  writ  of  error  on  the 
ground  that  it  had  not  been  sued  out  in  the  proper  time.  State  v.  Kansas  City 
Court  of  Appeals,  (Mo.)  16  S.  W.  415. 

8  Fleming  v.  Commissioners,  31  W.  Va.  608,  8  S.  £.  267  ;  Alderson  v.  Same, 
8S.  E.  274;  31  W.  Va.  633. 

4  Sasseen  o.  Hammond,  18  B.  Mon.  (Ky.)  672. 

6  Ensign  Manuf  g  Co.  v.  McGinnis,  30  W.  Va.  532;  4  S.  E.  782.  Granted 
to  restrain  the  enforcement  of  a  tax  execution,  in  Berger  v.  Carter,  1  McMcll. 
(S.  C.)  410. 
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the  lower  court  was  reversed,  and  an  injunction  granted  against 
the  operation  of  defendants'  ferry,  and  also  an  attachment  issued 
against  defendants  for  contempt  in  violating  the  temporary  in- 
junction after  the  appeal  had  been  perfected,  it  was  held  that  the 
St.  Louis  court  of  appeals  had  no  jurisdiction  of  the  appeal,  and 
as  the  attachment  had  not  been  executed,  and  the  threatened 
judgment  had  been  stayed  only  by  rule  of  this  court,  defendants 
were  entitled  to  a  writ  of  prohibition.1 

§  1735.  Jurisdiction  in  Federal  Supreme  Court.  —  Except  in 
cases  of  admiralty  and  maritime  cognizance,  the  jurisdiction  of 
the  United  States  Supreme  Court  is  limited  to  cases  where  it 
becomes  necessary  to  issue  the  writ  of  prohibition  in  aid  of  its 
appellate  jurisdiction.  The  writ  lies  from  the  Supreme  Court 
where  necessary  to  restrain  a  district  court  from  exceeding  its 
jurisdiction  in  a  proceeding  by  libel  against  armed  vessels  of  a 
belligerent  power  at  suit  of  private  individual  citizens,  to  answer 
for  captures  and  seizures  made  on  the  high  seas.2  In  such  case, 
however,  the  Supreme  Court  will  not,  for  the  purpose  of  deter- 
mining the  question  of  jurisdiction,  go  outside  of  the  record  of 
the  facts  made  by  the  district  court;  it  will  not  make  inquiry 
into  any  facts  dehors  the  record.8  But  here,  as  in  the  case  of 
state  courts,  a  remedy  by  appeal  is  usually  a  bar  to  prohibition, 
except  where  a  resort  to  the  writ  becomes  necessary  in  aid  of  the 
appellate  jurisdiction.4  Nor  can  a  writ  of  prohibition  be  re- 
sorted to  to  correct  a  supposed  error  in  a  judgment  of  an  admi- 
ralty court  on  the  merits  of  an  action.  The  remedy,  if  any  there 
be,  is  by  appeal.  If  there  is  no  right  of  appeal,  the  parties  are 
concluded  by  the  judgment.5    And  except  in  cases  of  maritime 

1  State  v.  St.  Louis  Court  of  Appeals,  97  Mo.  276;  10  S.  W.  874. 

*  United  States  v.  Peters,  3  Dall.  121;  In  re  Cooper,  11  S.  Ct.  289. 

•  Ex  parte  Easton,  95  U.  S.  68. 

4  Ex  parte  Warmouth,  17  Wall.  64. 

6  Ex  parte  Pennsylvania,  109  U.  S.  174;  Ex  parte  Cooper,  12  S.  Ct.  453. 
In  Ex  parte  Cooper,  Chief -Justice  Fuller,  delivering  the  opinion,  said :  "  United 
States  district  courts  sitting  in  admiralty  are  courts  of  superior  jurisdiction, 
and  every  intendment  is  made  in  favor  of  their  decrees,  so  that  where  it  ap- 
pears that  the  court  has  jurisdiction  of  the  subject-matter,  and  that  the  defend- 
ant was  duly  served  with  process  or  voluntarily  appeared  and  made  defence, 
the  decree  is  not  open  to  attack  collaterally/'  Citing  Miller  v.  U.  S.,  11  Wall. 
268;  McCormick  v.  Sullivant,  10  Wheat.  192  ;  Des  Moines  Nav.  &  R.  Co.  v. 
Iowa  Homestead  Co.,  123  U.  S.  552;  8  Sup.  Ct.  Rep.  217;  Cuddy,  Petitioner, 
131  U.  S.  280;  9  Sup.  Ct.  Rep.  703. 
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and  admiralty  cognizance,  the  Supreme  Court  has  no  jurisdiction 
to  issue  writs  of  prohibition  except  where  it  has  appellate  juris- 
diction. Thus,  it  has  no  appellate  jurisdiction  in  criminal 
cases;  therefore  where  a  circuit  court  has  convicted  a  party  of 
a  criminal  offence,  and  sentenced  him,  prohibition  will  not  lie 
to  prevent  execution  of  the  sentence.1  Nor  will  a  writ  of  pro- 
hibition issue  to  restrain  a  naval  court-martial  from  trying  a 
paymaster-general  and  chief  of  a  bureau  of  the  Navy  Department, 
on  charges  of  making  contracts  and  payments  in  the  interest  of 
contractors.2 

§  1736.  Removal  of  Causes.  —  Though  there  is  some  conflict  of 
authority,  it  seems  to  be  the  better  doctrine,  supported  by  the 
weight  of  authority,  that  the  writ  does  not  lie  from  the  higher  to 
inferior  state  courts  to  prevent  or  aid  the  transfer  of  causes  from 
the  latter  to  the  Federal  courts.  It  has  been  held  that  the  writ 
might  be  properly  granted  after  the  necessary  steps  have  been 
taken  to  have  a  cause  removed  to  prevent  further  proceedings  by 
the  state  court.8  In  Alabama  the  jurisdiction  is  denied  on  the 
ground  that  the  act  of  Congress  on  the  subject  of  removals  pro- 
vides ample  remedy  by  certiorari  from  the  Federal  to  the  state 
courts  in  such  cases,4  and  in  Nevada,  on  the  ground  that  the 
error  in  the  proceeding  is  only  reviewable  on  appeal.6 

§  1737.  From  Federal  to  State  Courts.  —  If,  under  any  circum- 
stances, a  writ  of  prohibition  lies  from  a  Federal  to  a  state  court, 
it  can  only  be  in  aid  of  the  jurisdiction  of  the  former  under  Sec- 
tion Seven  Hundred  and  Sixteen  of  the  Revised  Statutes,  which 
provides  that  "  the  Supreme  Court  and  the  circuit  and  district 
courts  shall  have  power  to  issue  writs  of  scire  facias.  They 
shall  also  have  power  to  issue  all  writs  not  specifically  provided 
for  by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  usages  and  princi- 
ples of  law. "  And  it  has  been  expressly  decided  that  the  writ 
did  not  lie  from  a  circuit  court  in  aid  of  the  jurisdiction  in  bank- 
ruptcy proceedings  in  a  district  court  where  it  was  sought  to 
prevent  a  state  court  from  entertaining  jurisdiction  of  actions 

1  Ex  parte  Gordon,  1  Blaok,  503;  see  also  Ex  parte  Christy,  3  How.  292. 

•  Smith  v.  Whitney,  116  U;  S.  167. 

*  Sheedy  v.  Holmes,  55  Cal.  485. 

*  Ex  parte  Mobile  &  Ohio  R,  R.  Co.,  63  Ala.  349. 

•  Walcott  t?.  Wells,  (Nev.)  24  P.  367. 
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brought  therein  by  the  bankrupt  against  his  partner  concerning 
the  property  of  the  bankrupt.1 

§  1738.  Employment  of  the  'Writ  in  Aid  of  Appellate  Jurisdic- 
tion.— Prohibition  is  an  appropriate  remedy  to  prevent  an  inferior 
court  from  proceeding  in  a  cause  after  it  has  lost  jurisdiction 
by  an  appeal  being  perfected  from  its  judgment.2  Accordingly, 
prohibition  was  held  the  proper  remedy  where  a  suspensive  ap- 
peal has  been  obtained,  and  the  surety  is  such  as  the  law  re- 
quires, but  the  court  below  assumes  to  order  execution  to  issue,  on 
the  ground  that  the  surety  is  not  qualified ;  *  also  to  restrain  the 
court  below  from  collecting  the  costs  of  an  appeal  from  the  appel- 
lee, when  the  judgment  on  appeal  was  for  affirmance  with  costs.4 
But  the  writ  will  not  issue  to  restrain  the  execution  of  a  judg- 
ment, pending  appeal,  where  the  record  shows  that  the  bond 
given  for  the  appeal  is  insufficient  in  amount  to  operate  a  super- 
sedeas.6 Nor  will  the  writ  lie  to  prevent  further  proceedings 
after  an  order  or  judgment  upon  an  interlocutory  motion,  such, 
for  instance,  as  an  order  refusing  to  dissolve  a  temporary  in- 
junction,6 or  refusing  to  grant  a  change  of  venue.7 

§  1739.  'Waiver  of  Objeotion  to  Juriadlotibn.  —  With  respect  to 
waiver  of  objection  to  jurisdiction  as  a  ground  for  refusing  the 
writ,  there  is  an  important  distinction  between  jurisdiction  of 
the  person  and  of  the  subject-matter ;  and  a  writ  of  prohibition 
will  not  be  granted  to  prevent  a  court  which  has  jurisdiction 
ratione  persona  et  materia  from  entertaining  a  suit  to  remove  a 
tutor,  where,  after  he  has  excepted  to  the  jurisdiction,  he  has 
filed  an  answer  praying  for  a  trial  by  jury.8  It  is  otherwise 
where  a  court .  is  without  jurisdiction  of  the  subject-matter. 
Thus,  prohibition  lies  to  a  Louisiana  district  court  to  prevent  it 
from  passing,  as  an  appellate  court,  upon  questions  raised  in  the 
city  court,  involving  the  legality  or  constitutionality  of  a  tax, 

1  In  re  Binnenger,  7  Blatch.  159. 

1  State  v.  Judgr©  of  Fifth  District  Court,  21  La.  An.  113;  State  v.  Davey, 
37  La.  An.  827;  Fite  v.  Black,  (Ga.)  USE.  782;  Yearian  v.  Speirs,  4  Utah, 
482;  10  P.  609. 

*  State  o.  Rightor,  36  La.  An.  711;  see  also  Gray  v.  Lowe,  9  La.  An.  478; 
State  v.  Superior  Court  of  Jefferson  County,  (Wash.)  29  P.  202. 

*  Matter  of  Boye,  18  La.  An.  102. 

*  State  v.  Judge  of  Fourth  District  Court,  22  La.  An.  115* 

6  Bliss  v.  Santa  Clara  County  Superior  Court,  62  Cal.  548. 

7  People  0.  Whitney,  47  Cal.  584. 

1  State  v.  Orleans  Parish  Judge,  36  La.  An.  768. 
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and  the  title  to  real  estate;  and  that,  after  exception  to  the 
jurisdiction  of  the  district  court  was  overruled,  consent  was 
given  that  it  entertain  jurisdiction,  is  immaterial.1 

§  1740.  Use  of  the  Remedy  in  Criminal  Cases.  —  There  is  no 
class  of  cases  in  which  the  authority  to  issue  writs  of  prohibi- 
tion is  better  established  than  in  those  of  courts-martial,  ecclesi- 
astical courts,  or  inferior  courts  of  common  law,  assuming  to 
take  cognizance,  in  excess  of  their  jurisdiction,  of  criminal 
prosecutions.2  But  under  a  code  provision  that  the  writ  of  pro- 
hibition may  be  issued  "in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law, "  the 
police  court  will  not  be  restrained  from  proceeding  with  the  trial 
of  a  charge  of  violating  the  license  laws,  as,  even  if  it  has  no 
jurisdiction  of  the  case,  there  is  a  plain,  speedy,  and  adequate 
remedy  at  law  by  appeal,  in  case  of  a  conviction.8 

§  1741.  To  Courts  of  Equity.  —  The  use  of  the  writ  is  not  con- 
fined exclusively  to  preventing  courts  of  common  law  jurisdiction 
from  encroaching  upon  the  jurisdictions  of  other  courts,  or 
usurping  a  new  jurisdiction,  but  will  in  a  proper  case  be  extended 
to  courts  of  equity,  as  where  such  court  has  exceeded  its  juris- 
diction in  the  appointment  of  a  receiver.4  On  the  same  princi- 
ple, the  writ  lies  to  prevent  a  master  in  chancery  from  exceeding 
his  powers  in  a  judicial  matter  pending  before  him.6  But  the 
general  rule  that  the  jurisdiction  of  courts  will  not  be  invaded 
by  the  use  of  the  writ  of  prohibition  applies  here,  as  in  the  case 
of  law  courts.6  And  the  supreme  court  will  not  grant  a  writ  of 
prohibition  to  the  chancellor,  to  restrain  him  from  interfering 
by  injunction,  in  the  matter  of  a  contested  election,  to  prevent 
the  use  of  a  certificate  of  election,  which  is  alleged  in  the  bill  to 
have  been  obtained  on  false  and  fraudulent  returns,  although  the 

1  State  v.  Voorhies,  41  La.  Ad.  540 ;  6  So.  821. 

*  Connecticut  River  R.  Co.  v.  Comm'rs,  127  Mass.  50;  Grant  v.  Gould,  2 
H.  Bl.  69;  Com.  Dig.  Prohibition,  F.  6;  Searie  v.  Williams,  Hob.  288;  The 
Queen  v.  Her  ford,  3  El.  &  El.  115;  Zylstra  v.  Corporation  of  Charleston,  1 
Bay,  382. 

*  Strouse  v.  Police  Court,  85  Cal.  49 ;  24  P.  747. 

*  Ex  parte  Smith,  23  Ala.  94 ;  Henry  v.  Steele,  28  Ark. .455;  Havemeyer  v. 
Superior  Court,  84  Cal.  327. 

5  Henshaw  v.  Cotton,  127  Mass.  60. 

6  People  v.  Wayne  Circuit  Court,  11  Mich.  393;  see  also  Ex  parte  Reid,  50 
Ala.  439;  Ex  parte  Walker,  25  Ala.  81. 
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certificate  was  granted  by  the  returning  officer  under  a  mandamus 
from  the  circuit  court,  and  although  the  person  who  is  in  pos- 
session of  the  office,  and  by  whom  the  bill  in  chancery  was  filed, 
is  alleged  by  the  petitioner  to  have  been  ineligible  at  the  time  of 
the  election.1 

§  1742.  To  Courts  of  Probate.  —  The  writ  will  lie  in  a  proper 
case  to  restrain  courts  from  exceeding  their  powers  in  the  exer- 
cise of  probate  jurisdiction.  Thus,  a  prohibition  was  issued 
where  an  ordinary  granted  a  warrant  to  seize  goods  from  one  in 
possession  claiming  a  title  to  them,  but  which  were  said  to  be- 
long to  the  estate  of  an  intestate.2  But  where  the  residence  of 
a  testator  necessary  to  give  jurisdiction  to  a  surrogate  of  pro- 
ceedings for  the  probate  of  his  will  is  denied,  the  denial  does 
not  afford  ground  for  the  issue  of  a  writ  of  prohibition  to  the 
surrogate.8  And  where,  after  an  appeal  from  a  decree  of  a  sur- 
rogate, admitting  a  will  to  probate,  letters  were  issued  to  the 
executors,  and  subsequently  the  decree  of  the  surrogate  appealed 
from  was  reversed,  it  was  held  that  a  writ  of  prohibition  there- 
after issued,  directed  to  the  surrogate  and  executors,  which,  by 
its  terms,  enjoined  the  executors  from  acting  in  any  way  as  such, 
was  not  effectual  to  prevent  the  executors  from  prosecuting  an 
appeal  from  a  judgment  against  them,  in  their  representative 
capacity,  or  to  restrain  their  action  in  regard  to  such  appeal.4 

§  1743.  To  Justices  of  the  Peace.  —  The  writ  has  frequently 
been  awarded  to  justices  of  the  peace  and  other  inferior  judicial 
officers,  to  restrain  them  from  exceeding  the  legal  bounds  of 
their  jurisdiction.  Thus,  where  a  justice  of  the  peace  has  acted, 
and  is  proceeding  to  further  act,  wholly  without  his  jurisdiction, 
and  the  petitioner  appears  to  have  no  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law,  he  has  a  right  to  his  writ 
of  prohibition.6    And  in  Louisiana  it  is  held  that  where  a  jus- 

1  Ex  parte  Reid,  50  Ala.  439. 

9  Moses  v.  Mitchell,  2  Bailey,  (S.  C.)  225. 

•  People  t7.  Putnam  County  Surrogate  Court,  36  Hun,  (N.  Y.)  218. 

4  Thomas  v.  Tracy,  60  N.  Y.  31. 

6  Yearian  v.  Speirs,  4  Utah,  482 ;  10  P.  609  ;  see  Miller  v.  Marshall,  1  Va. 
Cas.  158.  Under  Code  Civil  Proc.  Utah,  §  982,  writ  of  prohibition  may  be  is- 
sued against  the  exercise  of  ministerial  functions,  and  may  consequently  be 
issued  to  stay  a  justice  of  the  peace  from  issuing  an  execution.  Ducheneau  v. 
House,  (People  v.  House)  4  Utah,  369;  10  P.  838.  On  the  contrary,  it  was 
held  in  New  Mexico  that  the  fact  that  replevin  issued  by  a  justice  is  returnable 
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tice  exceeds  his  jurisdiction  in  rendering  a  judgment,  though 
such  judgment  is  appealable,  still  under  the  constitutional  pro- 
vision giving  the  supreme  court  "general  supervision  over  all 
the  inferior  courts,"  prohibition  will  lie  to  restrain  such  justice 
from  further  proceedings.1  Nor  will  any  device  resorted  to  for 
the  purpose  of  giving  a  justice  prima  facie  jurisdiction  be  allowed 
to  prevail  as  against  a  writ  of  prohibition.  Accordingly,  where 
a  claim  for  an  amount  exceeding  the  limit  of  a  justice's  juris- 
diction, due  to  two  or  more  persons  jointly,  upon  a  single  con- 
tract, without  the  consent  of  the  debtor,  divided  and  apportioned 
among  the  creditors  so  that  the  amount  assigned  to  each  was 
within  the  jurisdiction  of  a  justice,  and  one  or  more  of  the  credi- 
tors brought  suit  on  his  portion  before  a  justice,  and  obtained 
judgment  thereon,  prohibition  was  held  to  lie,  after  judgment 
and  before  satisfaction,  to  prevent  the  justice  and  the  creditor 
from  enforcing  such  judgment.2  But  the  writ  does  not  lie  to  dis- 
turb the  proceedings  of  justices  of  the  peace  and  police  magis- 
trates acting  within  the  bounds  of  the  jurisdiction  conferred 
upon  them  by  law,  however  erroneous  their  decisions.8  Nor 
will  a  writ  of  prohibition  be  issued  by  the  circuit  court  to 
quash  and  prevent  proceedings  under  an  execution  improperly 
issued  by  a  justice  of  the  peace.4 

§  1744.  To  Quasi-judldal  Bodies.  —  Commissions  and  other 
bodies  are  often  vested  with  judicial  powers  in  the  performance 
of  their  duties,  and  carrying  out  the  objects  of  their  creation; 
and  where  such  quasi- judicial  bodies  exceed  their  judicial  powers 
or  attempt  to  usurp  unauthorized  judicial  powers,  prohibition 
will  lie  against  them.  Thus,  it  affords  a  proper  remedy  to  re- 
strain railroad  commissioners  from  entertaining  an  appeal  not 
within  their  jurisdiction.5    And  the  owner  of  land  taken  by  the 

on  Sunday,  or  that  the  action  involves  the  title  to  real  estate,  or  that  plaintiffs 
and  the  officers  making  the  levy  were  trespassers,  is  no  ground  for  prohibition 
of  such  proceedings.     Tapia  v.  Martinez,  4  N.  M.  165;  16  P.  272. 

1  State  v.  McCrea,  40  La.  An.  20 ;  3  So.  880 ;  see  also  Hayne  v.  Justice's 
Court,  82  Cal.  284. 

*  Bodley  v.  Archibald,  33  W.  Va.  229 ;  10  S.  £.  392.  To  same  effect  Hut- 
son  v.  Lowry,  2  Va.  Cas.  42. 

*  Ex  parte  Bradley,  9  Rich.  (S.  C.)  95 ;  Hart  v.  Taylor,  61  6a.  156. 

*  Atkins  v.  Siddons,  66  Ala.  453. 

*  Chandler  v.  Massachusetts  R.  R.  Comm'rs,  141  Mass.  208.  The  West 
Virginia  statutes  clearly  forbid  the  taking  of  a  dwelling-house  by  a  railroad 
under  condemnation  proceedings.    Held,  that  as  a  judge,  by  ordering  that  a 
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manager  of  a  railroad  owned  by  the  state  of  Massachusetts, 
under  a  statute  which  does  not  make  adequate  provision  for  the 
payment  of  compensation  for  the  land  so  taken,  may  have  a  writ 
of  prohibition  to  the  county  commissioners,  to  prevent  them 
from  proceeding  with  the  assessment  of  the  damages  caused  by 
.  the  taking.1  On  a  similar  principle,  such  writ  will  lie  from  the 
judge  to  the  county  commissioners  assembled  in  special  sessions  to 
ascertain  the  result  of  an  election,  to  prevent  them  from  trans- 
cending their  powers  by  examining  witnesses,  and  hearing  evi- 
dence to  determine  whether  the  precinct  commissioners  have 
returned  votes  which  ought  not  to  be  counted.2  But  a  writ  of 
prohibition  will  not  issue  to  arrest  the  proceedings  of  a  board 
of  supervisors,  unless  the  proceedings  themselves  are  absolutely 
without  or  in  excess  of  the  jurisdiction  of  the  board.8  And  to 
warrant  granting  the  writ  to  any  organized  body  other  than  a 
court,  it  is  necessary  that  the  acts  sought  to  have  prohibited  are 
purely  judicial  and  not  executive,  administrative,  or  legislative. 
And  a  city  council,  not  being  a  judicial  body,  cannot  be  re- 
strained by  writ  of  prohibition  from  proceeding  to  investigate 
charges  against  the  city  solicitor,  with  a  view  to  his  removal 
from  office;  nor  can  the  council  be  punished  for  contempt  for 
refusing  to  regard  the  writ.4 

dwelling-house  may  be  taken,  exceeds  his  powers,  he  may  be  restrained  by 
writ  of  prohibition.  McConiha  v.  Guthrie,  21  W.  Va.  134.  Commissioners 
of  roads  in  South  Carolina  have  sufficient  judicial  functions  to  bring  them 
within  the  description  of  inferior  tribunals,  to  which  a  writ  of  prohibition  lies. 
State  v.  Commissioners,  1  Mill,  (S.  C.)  Const.  55. 

1  Connecticut  River  R.  R.  Co.  v.  Franklin  County  Comm'rs,  12  Mass.  50. 

*  Brazie  v.  Fayette  County  Comm'rs,  25  W.  Va.  213. 

8  People  v.  Supervisors  of  Kern  Co.,  47  Cal.  81.  Conn.  Laws,  1881,  c.  124, 
giving  the  county  commissioners  sole  jurisdiction  of  the  granting  of  liquor 
licenses, —  does  not  constitute  them  a  "  court,"  within  the  constitution;  and  a 
writ  of  prohibition  cannot  be  issued  against  them.  La  Croix  v.  Fairfield 
County  Comm'rs,  50  Conn.  321. 

4  People  v.  Lake  County  District  Court,  6  Col.  584 ;  see  also  Mealing  v. 
City  Council,  Dudley,  (Ga.)  221. 


1422 


PKOHIBITION. 


[PAHT  IL 


CHAPTER  LVL 

PROCEDURE. 

I.  Pabtibs. 
II.  Pleadings. 
HI.  Matters  of  Practicb. 


I.  Parties. 


}  1745.  Less  Strictness  than  in  Case  of 
other  Extraordinary  Remedies, 
with  Respect  to  Plaintiffs. 


§  1746.  Same — Interest  required. 
1747.  Parties  Defendant. 


§  1745.    Less   Strictness  than   in   Case   of    other  Extraordinary 

Remedies,  with  Respect  to  Plaintiffs The   strict  and  technical 

rules  with  respect  to  parties,  which  have  been  shown  to  apply  in 
most  extraordinary  remedies,  do  not  apply  to  a  proceeding  in 
prohibition,  owing  to  the  fact  that  it  is  regarded  more  than 
others  as  a  matter  of  public  interest,  in  which  the  state  is  largely 
interested.  The  writ  has  always  been  considered  in  England 
as  a  prerogative  remedy  to  be  issued  in  the  name  of  the  King, 
and  in  this  country  it  usually  runs  in  the  name  of  the  state  as 
plaintiff,  although  there  are  some  exceptions  to  this  rule.  And 
while  in  most  states  it  will  be  regarded  as  an  irregularity  to 
issue  the  writ  in  the  name  of  a  private  party,  however  great  the 
private  and  little  the  public  interest,  yet  that  will  not  be  re- 
garded as  sufficient  cause  for  setting  it  aside  where  a  jurisdiction 
has  been  usurped  without  any  pretence  of  right1  This  principle 
was  fully  recognized  at  common  law,  and  no  personal  interest 
seems  to  have  been  required  of  the  relator  in  the  proceedings 
sought  to  be  prohibited ;  the  writ  would  issue  upon  the  applica- 
tion of  a  stranger  to  the  record.  The  theory  upon  which  this 
principle  prevailed  was  that  an  inferior  court  proceeding  in  ex- 

1  Baldwin  v.  Cooley,  1  Rich.  (S.  C.)  256. 
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cess  of  its  jurisdiction  was  considered  to  be  in  contempt  of  the 
sovereign,  as  well  as  committing  a  wrong  to  the  party  to  the 
litigation.1 

§  1746.  Same  —  Interest  required.  —  But  in  view  of  the  modern 
tendency  to  assimilate  proceedings  for  extraordinary  relief  to 
those  in  ordinary  civil  actions,  and  under  requirements  of  prac- 
tice acts  and  codes  that  all  civil  actions  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  it  is  usual  to  require  that 
the  relator,  or  the  plaintiff,  —  where,  as  in  some  cases,  it  has 
been  held  the  action  may  be  prosecuted  in  the  name  of  a  private 
party,  — shall  show  at  least  some  interest  in  the  subject  of  liti- 
gation in  the  court  against  which  the  remedy  is  sought.  But 
it  is  not  necessary  that  the  applicant  for  relief  shall  be  a  party 
to  such  litigation;  and  the  stockholders  of  a  corporation  who 
have  in  good  faith  become  the  purchasers  of  its  property  have 
sufficient  interest  to  warrant  the  granting  of  a  writ  of  prohibi- 
tion to  restrain  a  court  from  interfering  with  their  possession 
through  a  receiver  appointed  by  it  in  excess  of  its  jurisdiction.2 
And  it  was  held  that  where  several  different  warrants  were  issued 
by  a  justice  of  the  peace,  to  recover  penalties  for  the  violation  of 
a  statute,  each  against  the  same  several  defendants,  they  might 
be  united  in  a  joint  declaration  in  prohibition,  to  prevent  further 
proceedings  before  or  after  judgment  by  the  justice.8  But  the 
interest  which  will  support  the  application  must  be  independent 
of  and  not  simply  derivable  or  resulting  from  a  void  proceeding, 
void  because  clearly  in  excess  of  jurisdiction.  Thus,  where  a 
court  directed  money  in  the  hands  of  the  clerk  to  be  paid  to  one 
not  a  party  to  the  proceeding,  and  not  before  the  court,  it  was 
held  on  an  application  for  a  writ  of  prohibition  to  restrain  the 
execution  of  such  order  pending  an  appeal  therefrom,  that  the' 
order,  having  been  made  without  jurisdiction,  was  not  binding 
on  the  clerk  or  the  parties  to  whom  the  money  was  due,  and  the 
writ  would  be  denied. 4 

1  See  Wadsworth  v.  Queen  of  Spain,  17  Ad.  &  E.  (n.  s.)  171;  Trainer  v. 
Porter,  45  Wis.  336.  Compare  Queen  v.  Twiss,  L.  R.  4  Q.  B.  407,  where  the 
practice  of  isAuing  the  writ  at  the  instance  of  a  stranger  was  condemned.* 

*  Havemeyer  v.  Superior  Court,  84  Cal.  327;  24  P.  121.  Compare  Haile  v. 
Superior  Court,  78  Cal.  418;  20  P.  878. 

8  Arnold  v.  Shields,  5  Dana,  (Ky.)  18.  Further  as  to  who  are  the  proper 
parties  to  a  writ  of  prohibition,  see  Walton  v  Greenwood,  60  Me.  856. 

*  State  v.  Superior  Court  of  Jefferson  County,  (Wash.)  29  P.  204. 
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§  1747.  Parties  Defendant.  —  Asa  rule,  it  is  not  necessary  to 
make  the  party  adverse  to  the  petitioner  in  the  proceeding  to  be 
prohibited  a  party  defendant;  it  is  sufficient  to  proceed  against 
the  court  or  judge.  Nor  does  the  fact  that  an  agent  of  the  com- 
monwealth is  the  adverse  party  in  the  proceedings  before  county 
commissioners  afford  any  reason  for  refusing  the  writ.  The 
only  necessary  defendant  is  the  tribunal  whose  proceedings  are 
sought  to  be  restrained,  controlled,  or  quashed.1  And  even 
where  the  wrong  is  inflicted  through  the  instrumentality  of  a 
receiver  appointed  by  the  court  in  excess  of  its  jurisdiction,  it 
is  not  necessary  to  make  the  receiver  a  party  defendant  The 
possession  of  the  receiver  is  the  possession  of  the  court,  and  a 
writ  of  prohibition  to  the  court,  by  its  indirect  action  through 
the  court  upon  the  receiver,  will  stay  his  hand  from  further  pro- 
ceedings.2 Nor  should  a  mere  ministerial  officer  be  made  a  party 
defendant.8  In  West  Virginia  a  different  view  prevails  from 
that  above  stated,  and  a  declaration  by  citizens  and  taxpayers 
for  a  writ  of  prohibition  against  the  county  court,  to  prevent  re- 
duction of  taxation  on  property  of  a  railroad  company  in  the 
county,  was  held  to  be  demurrable  for  not  making  the  company 
a  party  respondent.4 

II.  The  Pleadings. 


1748.  Common  Law  Forms. 

1749.  The  Present  and  Prevailing  Sys- 

tem. 

1750.  Requisites  of  the  Petition  or  Affi- 

davit—  Excess  of  Jurisdiction 
must  be  shown. 

1751.  Same— Timely  Objection  to  Juris- 

diction. 


§  1752.  Same  —  Absence   of   other  Ade- 
quate Remedy. 

1753.  Same  —  Misconstruction  of  Stat- 

ute. 

1754.  The  Answer  or  Return. 

1755.  Defence  —  Waiver  of   Defect  of 

Jurisdiction. 

1756.  Demurrers. 


§  1748.  Common  Law  Forms.  —  Before  proceeding  to  state  the 
requisites  of  good  pleading  as  applicable  herein  under  the  gen- 
erally prevalent  modern  systems,  it  is  proper  to  briefly  sum- 
marize the  procedure  at  common  law,  which,  though  cumbersome 

1  Connecticut  R.  Co.  v.  Comm'rs,  127  Mass.  60. 
•  Havemeyer  v.  Superior  Court,  84  Cal.  827;  24  P.  121. 
8  People  v.  Supervisors  of  Queens.  1  Hill,  (N.  Y.)  195;  Burch  v.  Hardwicke, 
23  Grat.  (Va.)  51.     This  rale  not  applicable  in  Utah.     See  supra,  §  1722. 
4  Armstrong  v.  Taylor  County  Court,  15  W.  Va.  190. 
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and  abounding  in  what  at  the  present  day  would  be  considered 
useless  fictions  and  formalities,  still  forms  the  basis  and  outline 
in  states  where  no  statutory  provisions  exist  on  the  subject.  It 
is  not  to  be  understood  that  the  common  law  system  in  all  its 
prolixity  and  technicality  prevails  anywhere ;  for  the  common 
law  pleading  in  prohibition  has  been,  we  may  say,  modernized, 
in  England  by  statute,  and  in  this  country  by  adaptation.  And 
as  now  understood,  a  party  wishing  to  avail  himself  of  this  writ 
must,  if  the  facts  are  not  presented  by  the  record  of  the  infe- 
rior court,  make  the  proper  suggestion  to  the  inferior  tribunal, 
setting  forth  all  the  material  facts  upon  which  he  relies,  with  the 
proper  allegations,  and  if  the  facts  do  not  properly  appear  on  the 
record,  verify  the  truth  of  them  by  affidavit.  Upon  the  presen- 
tation of  the  suggestion,  a  rule  should  be  entered  upon  the  op- 
posite party,  requiring  him  to  show  cause,  upon  a  given  day  in 
court,  why  the  writ  should  not  issue ;  which  rule,  when  so  entered 
and  served  upon  the  inferior  court  and  the  party,  should  stay  all 
further  proceedings  in  the  case ;  and  the  court  should  then,  in  its 
discretion,  make  it  absolute,  or  discharge  it,  and  if  the  former, 
direct  the  party  to  declare,  without  issuing  the  writ.  If  the  de- 
fendant, upon  the  suggestion  being  presented,  admits  the  facts, 
the  rule  will  go,  and  the  writ  issue.  But  if  he  insists,  upon  a 
declaration,  the  case  then  takes  its  ordinarv  course  and  must  be 
decided  upon  demurrer,  or  plea  to  the  merits,  and  the  writ  will 
be  granted,  or  the  cause  remanded  to  its  original  jurisdiction,  to 
be  there  proceeded  in  and  determined.1 

§  1749.  The  Present  and  Prevailing  System.  —  But  in  a  great  ma- 
jority of  the  states,  and  in  England  (by  act  of  Parliament  enacted 
in  1831),  the  defects  in  the  common  law  procedure  in  prohibition 
have  been  remedied  and  its  excrescences  and  objectionable  features 
have  been  pruned  away,  so  that  such  proceeding  is  now  usually 

1  Ex  parte  Williams,  4  Ark.  537.  This  case  contains  an  excellent  resume 
of  strictly  common  law  procedure  in  prohibition  by  Dickinson,  J.,  accom- 
panied by  appropriate  forms.  For  other  American  cases  in  which  the  practice 
above  stated  has  been  recognized  as  the  proper  practice,  see  State  v.  Commis- 
sioners of  Roads,  1  Mill '8  Const.  Rep.  55;  Johnson  v.  Basquere,  1  Spear,  329; 
Ex  parte  Richardson,  Harp.  308;  Warwick  v.  Mayo,  15  Grat.  528;  McKenna 
v.  Commissioners  of  Roads,  Harp.  381;  Johnson  v.  Boon,  1  Spear,  (S.  C.)  268; 
State  v.  Hudnal,  2  N.  &  M.  619.  See  also  the  following  English  cases:  Bishop 
of  Winchester's  Case,  1  Coke  Rep.  edition  of  1826,  p.  535 ;  Duke  of  Rutland 
v.  Bagshaw,  14  Ad.  &  E.  (n.  s.)  869;  6  Wentworth's  Pleadings,  242,  et  seq. ; 
Croycher  v.  Collins,  1  Saund.  136;  Dolby  v.  Remington,  9  Ad.  &  E.  (x.  s.)  179. 
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conducted  very  similarly  as  other  civil  actions,  upon  petition  or 
affidavits  and  service  of  ordinary  process  or  rule  to  show  cause 
and  answer.  Therefore  it  only  remains  to  consider  the  requi- 
sites of  the  pleadings  as  determined  by  well-established  principles. 
But  notwithstanding  the  similarity  to  other  actions  in  matters 
of  pleading,  the  rule  to  show  cause  is  still  a  feature  of  the 
procedure  in  most  jurisdictions,  and  will  be  fully  considered 
presently.1 

§  1750.  Requisites  of  the  Petition  or  Affidavit  —  Excess  of  Juris- 
diction must  be  Shown.  —  The  application  for  a  writ  of  prohibition 
is  known  by  different  names,  depending  altogether  upon  the 
system  of  .practice  and  pleading  existing  within  the  state  where 
the  proceeding  is  instituted,  and  whether  the  common  law  prac- 
tice is  adhered  to  or  the  comparatively  recent  code  system  has 
been  adopted.  But  whether  the  proceeding  be  commenced  by 
filing  a  petition  or  presenting  an  affidavit  of  the  facts  upon  which 
the  right  to  the  relief  is  claimed,  practically  the  same  rules  apply 
in  determining  its  sufficiency.  The  most  useful  form  in  which 
these  can  be  presented  is  a  summary,  each  numbered  in  its  proper 
order.  First,  to  authorize  the  issuing  of  a  writ  of  prohibition,  it 
should  be  clearly  made  to  appear  that  the  inferior  court  is  about 
to  proceed  in  some  matter  over  which  it  possesses  no  jurisdiction.1 
This  may  be  done  by  setting  forth  any  acts  or  declarations  of  the 
court  or  officer  indicative  of  an  intention  to  pursue  such  course. 
And  it  was  held  that  the  fact  that  the  opposing  counsel  had  no- 
ticed a  motion  for  hearing  before  a  court  commissioner,  which 
such  commissioner  had  no  authority  to  entertain,  and  which  it 
did  not  appear  that  he  intended  to  entertain,  was  not  ground  for 
such  writ.8    So  where  a  suspensive  appeal  is  taken  from  a  judg- 

1  Infra,  §  1757. 

2  Prignitz  p.  Fischer, 4  Minn.  366;  State©.  Holmes,  (La.)  10  So.  172;  County 
Court  v.  Boreman,  34  W.  Va.  362;  12  S.  E.  490;  State  p.  Monroe,  83  La.  An.  923; 
Tapia  v.  Martinez,  4  N.  M.  165;  16  P.  272;  Murphy  v.  Colusa  County  Superior 
Court,  58  Cal.  520.  A  prohibition  will  lie  to  an  inferior  court,  to  restrain 
proceedings  in  case  brought  within  its  jurisdiction  by  a  legal  fraud.  Ramsey 
v.  Court  of  Wardens,  2  Bay,  (S.  C.)  180.  In  Indiana  the  writ  of  prohibition 
can  only  be  used  "  to  command  the  judge  and  parties  to  a  suit  in  an  inferior 
court  to  cease  the  prosecution  thereof,  upon  a  suggestion  that  the  cause  ori- 
ginally, or  some  collateral  matter  arising  therein,  does  not  belong  to  that  juris- 
diction, but  to  the  cognizance  of  some  other  court."  Board  of  Commissioners, 
etc.  v.  Spitler,  13  Ind.  235. 

9  Prignitz  v.  Fischer,  4  Minn.  366.    See  also  Ex  parte  Greene,  29  Ala.  52. 
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ment  which  dissolves  an  injunction  against  an  execution,  under 
which  a  seizure  has  been  made,  and  the  application  fpr  a  prohi- 
bition does  not  show  that  the  sheriff  is  about  to  sell  the  house 
seized,  but  merely  that  he  is  about  to  close  it  up,  the  writ  will  be 
refused.1  Nor  will  it  issue  because  of  an  apprehension  that  two 
courts  may  issue  conflicting  orders  to  the  injury  of  relator.2 
Where  the  court  has  jurisdiction  in  proceedings  under  the  Cali- 
fornia statute  providing  that  when  it  is  necessary  that  a  city  shall 
take  private  property  for  a  sewer, "  and  the  board  of  trustees  can- 
not agree  with  the  owner  thereof  as  to  the  price  to  be  paid, 
the  trustees  may  direct  proceedings  to  be  had,"  etc.,  the  fact 
that  inability  to  agree  with  the  owner  of  the  land  as  to  the 
price,  and  an  order  from  the  trustees  to  begin  proceedings,  are 
not  alleged  or  are  not  proved,  is  not  ground  for  application  for 
the  writ  of  prohibition,  but  its  effect  is  for  the  determination  of 
the  trial  court  on  demurrer  or  plea.8 

§1751.  Same  —  Timely  Objection  to  Jurisdiction.  —  Second,  it 
should  generally  be  alleged  and  shown  that  objection  was  made 
in  proper  form  and  in  due  season  to  the  jurisdiction  in  the  lower 
court,  and  that  the  same  was  overruled  or  disregarded ;  for  it  is 
not  until  a  plea  to  the  jurisdiction  has  been  made  and  overruled 
below  that  an  application  for  a  prohibition  can  be  entertained  in 
a  higher  court.4  However,  if  it  appears  upon  the  face  of  the 
proceedings  that  thp  inferior  tribunal  could  have  no  jurisdiction, 
no  averment  need  be  made  that  a  plea  to  the  jurisdiction  was 
pleaded  and  was  overruled ;  otherwise,  if  the  court  could  ac- 
quire jurisdiction  by  consent  or  waiver  of  objection,  or  default.5 

That  a  prohibition  cannot  issue  to  a  district  judge  to  prevent  him  from  doing 
an  act  which  he  denies  having  done,  which  he  refuses  to  do,  and  which  is  not 
shown  to  have  been  done  by  him,  see  State  v.  Ellis,  (La.)  5  So.  530;  40  La. 
An.  818.  That  a  prohibition  can  be  granted  to  operate  only  upon  a  suit 
actually  depending,  and  not  to  prevent  the  institution  of  a  threatened  suit, 
see  Mealing  v.  City  Council,  Dudley,  (6a.)  221;  see  State  v.  Proaser,  (Wash.) 
27  P.  550. 

1  State  v.  Cassidy,  7  La.  An.  274. 

*  State  v.  Monroe,  $3  La.  An.  923;  State  v.  Twenty-first  District  Judge, 
Id.  1284. 

•  Bishop  t7.  McKinley,  87  Gal.  226;  25  P.  435. 

4  State  v.  Henry,  41  La.  An.  90S,  6  So.  807;  State  r.  Voorhies,  40  La. 
An.  607;  4  So.  485;  State  i*.  Judge  of  Second  Recorder's  Court,  (La.)  10  So. 
•179.    See  also  Ex  parte  Hamilton,  51  Ala.  62. 

'  Arnold  v.  Shields,  5  Dana,  (Ky.)  18. 
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There  is  a  further  exception  to  the  rule  in,  favor  of  persons  whose 
interest  entitles  them  to  the  writ,  but  who,  owing  to  their  not 
being  parties  to  the  suit  below,  are  deprived  of  the  opportunity 
to  make  objection.1 

§  1752.  Same  —  Absence  of  other  Adequate  Remedy. — TJiird, 
before  granting  prohibition  the  court  should  be  fully  satisfied  from 
the  petition  or  affidavits,  or  exhibits  presented,  not  only  that  the 
inferior  court  has  exceeded  its  jurisdiction,  but  that  the  applicant 
is  without  other  adequate  remedy.2  And  the  power  of  the  courts 
of  last  resort  to  grant  relief  by  prohibition  will  be  exercised  only 
in  cases  where  there  has  been  a  flagrant  usurpation  of  authority, 
or  when  serious  injury  may  occur  to  parties  to  whom  no  other 
remedies  are  afforded,  or  when  the  intermediate  courts  are  with- 
out power  to  grant  relief.8 

§1753.  Same  —  Misconstruction  of  Statute.  —  Fourth,  in  gen- 
eral the  authorities  seem  to  show  that,  in  order  to  justify  a  pro- 
hibition on  the  sole  ground  of  a  misconstruction  of  statutes, 
the  statute  must  be  pleaded,  or  the  facts  stated  in  such  man- 
ner as  to  bring  the  statute  directly  in  question,  and  it  mast 
distinctly  appear  that  the  court  below  is  proceeding  upon  such 
misconstruction.4 

§  1754.  The  Answer  or  Return.  —  It  is  deemed  unnecessary  to 
enter  in  detail  upon  what  constitutes  a  good  and  sufficient  answer 
or  return  to  the  writ,  since  courts  seldom  inquire  beyond  the 
record,  a  copy  of  which  is  usually  presented  along  with  the  ap- 
plication, and  since  the  issue  is  generally  one  of  law,  which  may 
be  disposed  of  on  demurrer  or  motion  to  dismiss,  or,  in  some  cases, 
to  discharge  the  rule.  But  where  questions  dehor*  the  record 
may  be  raised,  —  for  instance  whether  an  essential  jurisdictional 
fact  existed  or  act  was  done, —  an  answer  which  attempts  to  set  it 
up  must  be  specific  and  positive  in  its  averments.  Thus,  where 
the  ground  of  the  application  for  prohibition  was  that  notice  of 
appeal  from  a  judgment  distributing  receivership  funds  had  been 

1  Havemeyer  v.  Superior  Court,  84  Cal.  827;  24  P.  121. 

9  Russell  v.  Jacoway,  33  Ark.  191 ;  Ex  parte  Hamilton,  51  Ala.  62.  Form 
of  allegation.  —  An  affidavit  to  a  petition  for  a  writ  of  prohibition  is  not  prop- 
erly made,  which  fails  to  state  that  the  affiant  has  either  knowledge  or  infor- 
mation concerning  the  matter  stated  in  the  petition.  Cariaga  v.  Dryden,  30 
Cal.  244. 

•  State  v.  Rightor,  40  La.  An.  837;  0  So.  102. 

4  Thomas  v.  Mead,  36  Mo.  232. 
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given,  and  a  stay  bond  had  been  filed  and  application  for  distri- 
bution had  been  made  on  the  ground  that  the  bond  was  insufficient 
and  the  court  was  about  to  order  distribution  notwithstanding  the 
appeal,  an  answer  to  a  rule  to  show  cause  why  it  should  not  be 
prohibited  from  interfering  with  such  funds  pending  the  appeal, 
denying  having  threatened  to  distribute  the  funds  "  in  case  a  suf- 
ficient stay  bond  was  filed,  or  that  he  would  do  no  more  than 
consider  the  application,"  was  held  not  such  a  denial  of  the  facts 
alleged  in  the  application  for  a  writ  of  prohibition  as  to  be  fatal 
to  such  application.1 

§  1755.  Defence  —  Waiver  of  Defect  of  Jurisdiction.  —  Where 
the  want  of  jurisdiction  clearly  appears  on  the  face  of  the  record, 
a  jurisdictional  objection  may  be  raised  at  any  time,  even  after 
judgment  and  sentence  or  issue  of  execution ;  and  submission  of 
the  party  to  the  jurisdiction  is  no  waiver.  It  is  otherwise,  however, 
where  the  technical  record  discloses  no  defect  of  jurisdiction ;  and 
in  such  case  an  objection  based  upon  a  matter  not  appearing  of 
record  must  be  shown  to  have  been  set  up  at  the  proper  time,  else 
the  court  to  which  the  application  for  prohibition  is  made  will 
presume  that  all  the  jurisdictional  prerequisites  existed  or  oc- 
curred. In  other  words,  the  granting  of  a  writ  of  prohibition  is 
not  a  matter  of  course ;  and  where  the  cause  has  proceeded  to 
judgment  and  the  want  of  jurisdiction  does  not  appear  upon  the 
face  of  the  record,  the  party  applying  therefor  may  be  precluded 
by  acquiescence  from  obtaining  it.2  So  where  an  alternative  writ 
of  prohibition  was  issued  to  the  superior  court  .on  the  petition  of 
an  executor,  who  alleged  that,  notwithstanding  his  appeal  from  an 
order  settling  his  account,  the  court,  on  the  application  of  the 
heirs,  was  proceeding  to  a  final  distribution,  it  was  held  that  on 
the  withdrawal  of  their  application  by  the  heirs,  and  their  stipu- 
lation not  to  renew  it  until  the  determination  of  the  appeal,  the 
alternative  writ  would  be  dismissed,  though  the  heirs  expressly 
reserved  the  right  to  apply  for  a  partial  distribution.8  And  where 
defendant  has  submitted  himself  to  the  jurisdiction  of  the  court 
by  giving  notice  of  appeal  from  its  judgment  granting  a  writ  of 
mandamus,  the  subsequent  filing  of  an  answer  and  of  a  motion  to 

1  State  v.  Superior  Court  of  Jefferson  County,  (Wash.)  29  P.  202. 

*  Ex  parte  Cooper,  12  S.  Ct.  453.  See  also  Gray  v.  Court,  etc.,  3  McCord, 
(S.  C.)  175. 

•  Pezuela  v.  Superior  Court,  83  Cal.  49;  23  P.  321. 
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vacate  the  judgment  are  of  no  effect  to  entitle  him  to  a  writ  of 
prohibition  restraining  further  proceedings  in  mandamus.1  But 
in  order  that  acquiescence  may  constitute  a  bar,  it  must  appear 
that  the  party  had  notice  or  knowledge  of  the  true  nature  and 
effect  of  the  act  or  proceeding  in  excess  of  jurisdiction.  And 
the  fact  that  parties  as  stockholders  objected  as  such  to  the  juris- 
diction to  appoint  &  receiver  for  the  property  of  the  corporation 
only,  cannot  be  construed  as  a  waiver  of  their  right  to  object  as 
purchasers,  since  they  coitld  not  know  that  the  sale  was  to  be 
made  subject  to  the  receivership.2 

§  1756.  Demurrers.  —  A  motion  to  quash  the  return  to  an  alter- 
native writ  of  prohibition,  on  the  ground  that  the  facts  stated 
therein  are  insufficient,  is  in  the  nature  of  a  demurrer,  and 
reaches  back  to  the  first  defective  pleading ;  and  the  relation  may 
be  quashed  thereon.8  But  a  variance  between  the  suggestion  (or 
affidavit  which  the  statute  has  substituted  for  it)  and  the  declar- 
ation, is  not  fatal  in  bar,  and  consequently  is  not  ground  of 
demurrer.4 

III.  Matters  op  Practice. 


1757.  Notice  to  Defendant  —  Role  to 

show  Cause. 

1758.  No  Interference  with  Writs  issued 

by  Intermediate  Court. 

1 759.  Powers  of  Judges  at  Chambers  and 

in  Vacation. 


§  1760.  Extent  of  Inquiry  and  Admissi- 
bility of  Evidence. 

1761.  Burden  of  Proof. 

1762.  Form  and  Essentials  of  the  Writ 

1763.  Rehearing. 

1764.  Appeal* 


§  1757.    Notice  to  Defendant  —  Role   to  show   Cause.  —  It   is 

usually  a  matter  of  no  small  consequence  to  stop  the  machinery 
of  a  court  through  the  instrumentality  of  this  writ,  and  it  is 
only  in  rare  instances  that  even  a  preliminary  prohibition  will 
issue  until  a  rule  has  been  made  and  served  on  the  judicial  officer 
or  officers  against  whom  it  is  sought  to  appear  and  show  cause, 
if  any,  why  the  writ  should  not  issue.5    Of  course  the  merits 

1  State  v.  Superior  Court  of  Whatcom  County,  (Wash.)  25  P.  1007. 
3  Havemeyer  v.  Superior  Court,  84  Cal.  327 ;  24  P.  121. 

*  State  v.  Brawn,  31  Wis.  600. 

*  Warwick  v.  Mayo,  15  Grat.  (Va.)  528.    See  Arnold  *.  Shields,  ft  Dana, 
(Ey.)  18.    See  State  v.  Hudnal,  2  Nott.  &  M.  (S.  C.)  41& 

*  Withers  v.  Commissioners  of  Roads,  3  Brev.  (S.  C.)  83;  Ex  parte  Boothe, 
64  Ala.  312. 
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will  not  be  fully  gone  into  at  this  stage,  but  enough  may  be  made 
to  appear  to  enable  the  court  to  judge  whether  there  is  a  likeli- 
hood that  upon  the  final  hearing  the  writ,  if  granted,  can  upon 
any  further  grounds  which  may  be  developed  be  made  absolute ; 
and  if  there  is  no  probability  of  such  being  the  result  it  is  en- 
tirely proper  to  dismiss  the  application  at  this  stage.  Nor  in  a 
case  when  it  is  plainly  apparent  from  the  showing  made  by  the 
application  that  the  applicant  is  not  entitled  to  the  writ,  should 
even  a  rule  be  made  tq  show  cause ;  the  application  should  be 
denied,  and  the  petition  dismissed,  since  at  common  law  the 
execution  of  such  a  rule  will  have  the  effect  of  a  prohibition 
quousque,  or  until  the  discharge  of  the  rule.1  Notice  and  rules, 
and  usually  the  writ  itself,  are  served  as  other  notices  and 
process.2 

§  1758.  Ho  Interference  with  Writs  issued  by  Intermediate 
Court.  —  Since  in  the  absence  of  contrary  statutes,  courts  of  gen- 
eral common  law  jurisdiction  have  authority  to  grant  writs  of 
prohibition,  or  other  original  remedial  writs,  when  the  writ  is 
issued  by  a  judge  of  such  court,  though  on  an  insufficient  peti- 
tion, or  otherwise  irregularly,  it  cannot  be  disregarded  or  dis- 
obeyed by  the  inferior  tribunal  to  which  it  is  directed;  nor 
will  the  supreme  court,  in  such  case,  interfere  by  prohibition 
at  the  instance  of  the  inferior  tribunal,  to  restrain  action 
under  a  writ  irregularly  issued.8  But  when  a  circuit  judge  has 
irregularly  granted  the  writ  in  vacation,  on  a  petition  which 
did  not  justify  it,  and  without  notice  or  a  preliminary  rule  to 
show  cause,  although  the  supreme  court  will  not  interfere  by 
prohibition,  at  the  suit  of  the  inferior  tribunal  which  has  dis- 

1  Mayo  v.  James,  12  Grat.  (Va.)  17;  Ex  parte  Williams,  4  Ark.  587;  Ex 
parte  Tucker,  25  Ark.  567. 

*  See  Jones  v.  House,  (People  v.  House)  4  Utah,  382;  10  P.  843.  The  time 
for  service  of  the  alternative  writ  of  prohibition  being  left  to  the  discretion  of 
the  court,  by  statute,  the  service  is  not  void  merely  because  of  the  shortness  of 
notice  of  the  hearing;  and  where  the  defendant  does  not  apply  for  an  extension 
of  time  the  supreme  court  cannot  infer  that  there  was  any  abuse  of  the  dis- 
cretion allowed.  Id.  That  relator  may  take  a  nonsuit  at  any  time  before 
final  decision,  see  Johnson  v.  Basquere,  1  Spear,  (S.  C.)  329. 

*  Ex  parte  Boothe,  64  Ala.  312.  See  Ex  parte  Hill,  38  Ala.  429;  Fla.  Const. 
Art.  6,  §  5,  expressly  gives  to  the  supreme  court  original  jurisdiction  of  the 
writ  of  prohibition.  The  state  circuit  court  can  issue  the  writ,  therefore, 
only  as  ancillary  to  a  jurisdiction  already  acquired.  Singer  Manuf .  Co.  v. 
Spratt,  20  Fla.  122. 
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regarded  the  writ,  it  will  grant  a  writ  in  the  nature  of  a  man- 
damus, commanding  the  circuit  judge  to  set  aside  the  writ 
issued  by  him,  and  to  reverse  his  action  back  to  the  filing  of 
the  original  petition.1 

§  1759.  Powers  of  Judges  at  Chambers  and  in  Vacation.  —  Under 
a  state  constitution  giving  the  supreme  court  jurisdiction  to 
issue  writs  of  prohibition,  and  to  hear  and  determine  the  same, 
and  a  statute  providing  that  all  courts  shall  have  power  to 
issue  all  writs  which  may  be  necessary  in  the  exercise  of  their 
respective  jurisdictions,  "according  to  the  principles  and  usages 
of  law,"  a  judge  of  the  supreme  court  may  in  vacation  issue  an 
order  to  defendants  to  show  cause  at  its  following  term  why  a 
writ  of  prohibition  should  not  be  issued.2 

§  1760.    Extent  of  Inquiry  and  Admissibility  of  Evidence.  —  For 

a  clear  understanding  of  how  far  a  court  on  an  application  for 
prohibition  will  extend  its  inquiry  or  receive  evidence,  it  is  im- 
portant to  keep  in  mind  the  rule  before  stated,  that  while  a  pro- 
hibition may  issue  upon  a  suggestion  that  the  cause  originally, 
or  some  matter  arising  therein,  belongs  to  the  jurisdiction  of 
another  court,  yet  it  will  not  lie  after  sentence,  unless  the  want 
of  jurisdiction  appear  on  the  face  of  the  proceedings.8  Accord- 
ingly, after  the  cause  has  gone  to  sentence,  where  the  technical 
record  shows  jurisdiction  in  the  lower  court,  the  Supreme  Court 
of  the  United  States  will  not  examine  the  evidence  if  such  ex- 
amination would  require  it  to  determine  a  question  of  national 
jurisdiction  which  is  a  present  subject  of  diplomatic  contention 
with  a  foreign  government.4  And  on  an  application  for  a  writ 
to  prohibit  the  execution  of  a  writ  of  mandamus  issued  by  a 
lower  court,  the  court  will  only  consider  the  jurisdiction  of  the 
court  to  issue  the  mandamus,  and  not  the  questions  of  law  and 
fact  involved  in  the  trial  of  the  matter.6  Nor  will  the  Supreme 
Court,  as  a  rule,  on  petition  for  a  writ  to  restrain  further  pro- 

1  Ex  parte  Boothe,  64  Ala.  312. 

9  State  v.  Rombauer,  (Mo.)  15  8.  W.  850.  Compare  People  v.  Russell,  19 
Abb.  (N.  Y.)  Pr.  136. 

•  State  v.  Whyte,  2  Nott  &  M.  (S.  C.)  174;  supra,  §  1734. 

4  Ex  parte  Cooper,  12  S.  Ct.  453.  The  correctness  of  a  statement  of  facts 
by  the  court  below  respecting  the  jurisdictional  amount  will  be  accepted,  un- 
less it  be  made  clearly  evident  that  an  error  has  been  committed.  State  ». 
McDowell,  (La.)  10  So.  174. 

'  State  v.  Houston,  40  La.  An.  393 ;  4  So.  50. 
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ceedings  in  a  lower  court,  investigate  the  merits  of  the  case 
between  the  parties  to  the  litigation  therein.1 

§  1761.  Burden  of  Proof.  —  A  petition  for  a  writ  of  prohibition 
will  be  dismissed  if  submitted  simply  on  the  petition  and  answer, 
and  the  answer  denies  the  leading  allegations  in  the  petition.2 
But  where  a  party  in  interest  makes  out  a  case  for  a  writ  of 
prohibition,  it  issues  as  a  matter  of  right,  and  the  court  has  no 
discretion  to  withhold  it  upon  the  ground  of  public  convenience 
or  adverse  public  opinion.8 

§  1762.  Form  and  Essentials  of  the  Writ.  —  The  supreme  court 
cannot  issue  a  writ  of  prohibition  in  such  form  as  will  entitle 
the  parties  to  join  an  issue  on  the  return  to  be  tried  by  jury.4  In 
other  respects  the  court  may  conform  the  writ  to  the  circum- 
stances of  each  case.  Thus  it  was  held  that,  as  incident  to  the 
general  command,  a  clause  should  be  inserted  in  a  writ  requiring 
the  St.  Louis  court  of  appeals  to  transfer  a  case  to  the  supreme 
court,  as  required  by  a  statute  providing  that  when  an  appeal  is 
taken  to  that  court,  when  it  should  have  been  allowed  to  the 
supreme  court,  the  court  of  appeals  must  transfer  the  cause  to 
the  supreme  court.6  And  while,  as  a  general  rule,  the  proper 
remedy  for  enforcing  a  writ  of  prohibition,  if  disobeyed,  is  by 
attachment  for  contempt,  and  not  by  a  writ  of  restitution,6  yet  it 
has  been  held  that  a  writ  of  prohibition  to  a  court  which,  in  ex- 
cess of  its  jurisdiction,  has  appointed  a  receiver,  will  not  only 
stay  further  proceedings  under  the  receivership,  but  will  restore 
the  property  to  its  owners,  even  though  the  receiver  has  gained 
complete  possession.7 

§  1763.  Rehearing.  —  Where  respondent  to  petition  for  writ  of 
prohibition  filed  a  demurrer  and  answer,  and  the  demurrer  was 
overruled,  and  judgment  absolute  given  against  respondent  on 
the  insufficiency  of  his  answer,  when,  in  the  absence  of  a  motion 
for  judgment  on  the  pleadings,  he  expected  that  only  the  de- 
murrer would  be  passed  on,  a  motion  to  vacate  the  decision  on 

1  State  v.  Hall,  (La.)  10  So.  190.  See  Havemeyer  v.  Superior  Court, 
84  Cal.  327;  24  P.  121. 

8  Cariaga  v.  Dry  den,  30  Cal.  244. 

»  Havemeyer  v.  Superior  Court,  84  Cal.  327;  24  P.  121. 

*  Prignitz  v.  Fischer,  4  Minn.  366. 

6  State  v.  St.  Louis  Court  of  Appeals,  97  Mo.  276;  10  S.  W.  874. 

•  Howard  v.  Pierce,  38  Mo.  296. 

T  Havemeyer  v.  Superior  Court,  84  Cal.  327 ;  24  P.  121. 
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the  ground  of  surprise,  and  to  allow  an  amended  answer  and  a 
rehearing,  was  granted. i  But  a  rehearing  will  not  be  granted 
for  the  fact  that  a  party  was  not  heard  orally  in  argument  in  an 
application  to  the  supreme  court  for  a  writ  of  prohibition,  where 
he  had  the  option,  and  failed  to  exercise  it  of  his  own  motion.2 

§  1764.  Appeal.  —  Under  a  statute  which  provides  that,  when 
a  rule  is  granted  by  the  superior  court  to  show  cause  why  a  writ 
of  prohibition  should  not  issue,  the  court  may  examine  and  decide 
on  the  truth  as  well  as  the  sufficiency  of  the  facts  arising  in  the 
cause,  and,  if  it  finds  sufficient  ground,  shall  issue  a  writ  of  pro- 
hibition, an  appeal  will  lie  from  its  decision.8  And  a  judgment 
of  the  superior  court  dismissing  an  application  for  a  writ  of  pro* 
hibition  is  a  final  one,  from  which  an  appeal  lies  under  such 
statute.4 

1  Heilbron  v.  Campbell,  (Cal.)  23  P.  1032. 

*  Yearian  v.  Speire,  (People  v.  Speirs)  4  Utah,  385 ;  11  P.  509. 

•  Fayerweather  v.  Monson,  (Conn.)  23  A.  878. 
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§  1765.  Definition. 

1766.  Purpose  of  the  Remedy  unchanged. 

1767.  Little  Relevancy  of  Historical  Dis- 

cussion. 

1768.  Origin  and  Criminal  Form  of  In- 

formation in  the  Nature  of  Quo 
Warranto. 

1769.  Distinctive  Features  of  the  Two 

Proceedings. 
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Provisions. 


$1771.  How  regarded  and  employed  at 
the  Present  Day. 

1772.  Limits  of  the  Jurisdiction. 

1773.  Not  a  Remedy  for  Private  Griev- 

ances. 

1774.  Only  granted   for   an   Existing 

Usurpation. 

1775.  Existence  of  Other  Remedies  as  a 

Defence. 

1776.  Same — Contest  or  Recount  to  try 

Title  to  Office. 

1777.  Extent  of  Court's  Discretion. 


§  1765.  Definition.  —  Quo  warranto,  or  information  in  the  na- 
ture of  quo  warranto,  is  the  remedy  or  proceeding  whereby  the 
state  inquires  into  the  legality  of  the  claim  which  a  party  asserts 
to  an  office  or  franchise,  and  to  oust  him  from  its  enjoyment  if  the 
claim  be  not  well  founded,  or  to  hare  the  same  declared  forfeited, 
and  recover  it,  if,  having  once  been  rightfully  possessed  and  en- 
joyed, it  has  become  forfeited  for  mis-user  or  non-user.  Both  the 
words  "  office  "  and  "  franchise  "  are  here  used  so  as  to  conform 
our  definition  to  the  usual  wording  of  statutes  defining,  giving, 
and  prescribing  the  remedy.  But  it  seems  that  in  Illinois  and 
in  Kansas  it  lies  in  all  eases  where  persons  or  corporations  claim 
and  exercise  a  privilege  or  immunity  of  a  public  nature  without 
legislative  authority,  whether  the  same  comes  within  the  ordi- 
nary definition  of  a  franchise  or  not.1 


1  See  Swarth  v.  People,  109  111.  6*21,  where  it  was  held  that  an  information  in 
the  nature  of  a  quo  warranto  lies  to  teat  the  validity  of  a  dramshop  license, 
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the  limited  historical  rtsumS  which  is  considered  necessary  will 
be  postponed  until  we  come  to  consider  the  practice  in  quo 
warranto.1 

§  1768.  Origin  and  Criminal  Form  of  Information  in  the  Nature  of 
Quo  Warranto.  —  A  misconception  of  the  modern  information  in 
the  nature  of  quo  warranto,  as  distinguished  from  the  original 
writ,  has  led  to  considerable  confusion  and  error.  A  lack  of 
definite  knowledge  on  the  subject  was  no  doubt  the  cause  of  sev- 
eral state  constitutions  conferring  upon  higher  courts  jurisdic- 
tion to  issue  the  "  writ  of  quo  warranto, "  when  it  was  intended 
to  give  them  cognizance  of  causes  instituted  by  filing  the  infor- 
mation, as  introduced  at  a  comparatively  modern  period  of  com- 
mon law  development,  and  enlarged  and  adapted  to  new  uses  by 
the  Statute  of  Anne.2  The  information  in  the  nature  of  quo  war- 
ranto, as  'provided  by  that  statute,  was  criminal  in  its  nature, 
providing  that  in  case  any  person  shall  be  found  guilty  of  the 
charges  contained  in  the  information  exhibited  against  him,  he 
shall  not  only  be  ousted  from  the  office  or  franchise  usurped, 
intruded  into,  or  unlawfully  withheld,  but  fined  in  addition.3  If 
the  defendant  failed  to  appear  within  the  time  named  in  the  writ, 
summary  judgment  by  default  was  rendered  against  him ;  if  he 
appeared,  and  a  trial  was  had,  the  judgment  was  final  for  or 
against  the  King.4  Prior  to  statutory  modifications,  it  was  like- 
wise governed  by  the  principles  and  practice  governing  criminal 
procedure  in  this  country.6  The  action  was  required  to  be  prose- 
cuted in  the  name  of  the  "  People, "  the  "  Commonwealth, "  etc. , 
and  to  conclude  " against  the  peace  and  dignity  of  the  state."6 

§  1769.  Distinctive  Features  of  the  Two  Proceedings.  —  It  is  some- 
what strange  that  the  ancient  and  the  modern  forms  should  ever 
have  been  confounded,  since  there  is  really  no  more  legal  iden- 
tity between  the  writ  and  the  information  than  between  any  of 

1  Infra,  Chap.  LXIII. 
1  9  Anne,  chap.  20,  A.  D.  1711. 

9  Attorney-Gen.  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  870 ;  Rex  v.  Bennett,  1  Str. 
101;  Rex  v.  Jones,  8  Mod.  201. 
4  2  Kyd  on  Corp.  495. 

*  State  o.  Roe,  26  N.  J.  L.  215;  People  v.  Jones,  18  Wend.  (N.  Y.)  601. 

•  Wright  v.  People,  15  III.  417;  Scott  v.  Clark,  1  Iowa,  70.  The  writ  could 
not  be  quashed  by  consent  of  the  parties.  Rex  v.  Edgan.  4  Burr.  2297.  The 
common  law  procedure  acts  did  not  apply  to  the  pleadings  in  this  action.  Rex 
v.  Seale,  5  El.  Jc  Bl.  1. 
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the  several  other  common  law  actions  which  took  their  distinc- 
tive names  from  the  original  process  issuing  out  of  the  high 
court  of  chancery,  by  which  they  were  commenced,  and  the  peti- 
tion or  other  writing  by  which  courts  are  set  in  motion  in  any 
case  where  an  ordinary  or  extraordinary  remedy  is  sought. 

§  1770.  Construction*  of  Constitutional  Provisions.  —  And  yet, 
in  the  constitutions  of  Missouri,  Wisconsin,  Arkansas,  Penn- 
sylvania, Colorado,  and  Florida,  and  perhaps  one  or  two  other 
states,  the  provision  on  this  subject  confers  jurisdiction  to  issue 
"  writs  of  quo  warranto. "  Such  provision  was  in  Florida  held 
to  confer  jurisdiction  of  the  information,  the  terms  "  writ  of  quo 
warranto"  and  "information  in  the  nature  of  quo  warranto" 
being  considered  interchangeable  and  synonymous.1  The  same 
construction  is  given  the  similar  provision  in  the  constitution 
of  Wisconsin,  and  it  was  considered  that  the  grant  of  power  in 
the  state  constitution  was  not  to  be  restricted  or  limited  to  the 
ancient  common  law  writ,  but  was  intended  to  vest  the  court 
with  jurisdiction  of  information,  as  the  more  appropriate  remedy, 
according  to  the  modern  usages  and  established  practice  of  the 
common  law.2  The  same  construction  is  now  given  a  corre- 
sponding provision   contained  in  the  Arkansas  constitution,8 

1  State  v.  Anderson,  (Fla.)  8  So.  1 ;  State  v.  Gleason,  12  Fla.  100. 

•  State  v.  West  Wisconsin  R.  Co.,  34  Wis.  107;  86  Wis.  466.  In  this 
case  Dixon,  G.  J.,  in  the  course  of  a  learned  exposition  of  the  law,  said:  "  It 
is  as  impossible  to  believe  that  the  framers  of  the  constitution  were  looking  back 
over  the  period  of  three  or  four  hundred  years  in  the  Middle  Ages,  designing  to 
give  this  court  such  jurisdiction,  and  only  such,  as  was  then  exercised  in  virtue 
of  the  writ  of  quo  warranto,  as  it  is  that  they  intended  to  confine  the  couit 
to  that  antiquated  and  useless  process.  The  framers  of  the  constitution  were 
practical  men,  and  were  aiming  at  practical  and  useful  results.  They  used  the 
words  *  writs  of  quo  warranto '  just  as  they  had  been  used  in  common  parlance, 
and  by  courts,  lawyers,  and  writers,  for  hundreds  of  years,  as  synonymous  with 
4  information  in  the  nature  of  quo  warranto/  which  had  so  long  been  the  com- 
plete and  unqualified  substitute  for  the  writ."  .  .  .  "  Now  it  was  with  a  view 
to  this  well-known  jurisdiction,  then  and  long  before  exercised  only  in  the  pro- 
ceeding by  information,  that  the  framers  of  the  constitution  gave  or  reserved  the 
power  to  this  court,  using  for  convenience  and  brevity  merely  the  words  '  writ 
of  quo  warranto,*  just  as  those  words  were  used  by  Chancellor  Kent  in  Attorney- 
General  p.  Utica  Ins.  Co.,  2  Johns.  Chy.  871,  876,  and  as  they  had  been  used 
by  other  courts  and  writers  times  without  number,  and  as  they  are  still  even 
used  in  our  own  statute,  (R.  S.  Ch.  160,  f  1,  2  Tay.  Sts.  1807,  §  1)  as  mean- 
ing  the  same  thing  and  intended  to  convey  the  same  general  idea  of  the  words 
•  information  in  the  nature  of  quo  warranto.'  " 

9  State  v.  Leatherman,  88  Ark.  81. 
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though  it  was  formerly  held  that  the  ancient  writ  and  the 
modern  information  were  so  distinct  in  their  nature,  and  there 
was  such  a  variance  between  the  proceedings  under  them,  that 
under  such  provision  the  court  was  limited  to  the  old  common 
law  writ,  and  could  not  entertain  a  proceeding  instituted  by  in- 
formation in  the  nature  of  quo  warranto.1  With  the  views  of 
the  Florida,  Wisconsin,  and  Arkansas  courts,  the  supreme  court 
of  Colorado  agrees.2  But  in  Missouri  the  later  decisions  have 
repudiated  the  former  views  of  the  court  as  to  the  proper  con- 
struction of  this  clause  in  the  state  constitution.8  In  an  early 
case 4  it  was  held  that  the  intention  of  the  framers  of  the  consti- 
tution was  to  confer  upon  the  supreme  court  jurisdiction  of  quo 
warranto  informations,  though  the  language  of  the  organic  law- 
conferred  power  to  issue  writs  of  quo  warranto.  Later  decisions, 
however,  give  a  narrower  construction  to  the  words  of  the  con- 
stitution, and  establish  the  doctrine  that  the  writ  of  quo  war- 

1  State  v.  Ashley,  1  Ark.  270;  State  v.  Real  Estate  Bank,  5  Ark.  595;  State 
v.  Johnson,  26  Ark.  281. 

4  People  t7.  Keeling,  4  Col.  129. 

8  State  v.  St.  Louis  Jus.  Co.,  8  Mo.  330,  the  court,  per  Scott,  J.,  saying: 
"This  court,  by  the  constitution  of  the  state,  has  power  to  issue  writs  of 
habeas  corpus,  mandamus,  quo  warranto,  certiorari,  and  other  original  remedial 
writs,  and  to  hear  and  determine  the  same.  It  would  seem  that  the  general 
assembly  confounded  the  proceedings  on  a  writ  of  quo  warranto  with  those  on 
an  information  in  the  nature  of  a  quo  warranto,  by  making  it  the  duty  of  the 
attorney-general  to  apply  to  this  court  for  a  writ  of  quo  warranto.  A  writ  of 
quo  warranto  is  in  the  nature  of  a  writ  of  right  for  the  state  against  any  per- 
son who  claims  or  exercises  an  office  to  inquire  by  what  authority  he  supports 
his  claim,  in  order  to  determine  the  right.  (3  Black.  Com.  262.)  The  writ  of 
quo  warranto,  in  consequence  of  the  length  of  its  process,  has  long  since  be- 
come obsolete  in  the  English  law,  and  information  in  the  nature  of  a  quo 
warranto,  wherein  the  process  is  speedier,  has  been  substituted  in  its  place. 
(Tomlin's  Law  Die.  title,  ( Quo  Warranto.')  The  general  assembly  must  have 
contemplated  this  last  proceeding  in  directing  the  attorney-general  to  apply 
to  this  court  for  a  writ  of  quo  warranto.  A  writ  of  quo  warranto,  as  we  have 
seen,  is  in  the  nature  of  a  writ  of  right.  It  issues  on  demand  of  the  proper 
officer  of  the  state,  as  a  matter  of  course,  and  there  is  no  more  necessity  for  an 
application  to  this  court  for  this  writ  than  there  would  be  for  a  summons  in  a 
circuit  court  when  the  state  is  about  to  commence  an  action  of  debt  against 
one  of  her  debtors.  No  reasons  are  offered  why  the  writ  should  issue ;  no  in- 
formation is  communicated  by  affidavit,  or  otherwise,  and  there  is  no  power  in 
this  court  to  refuse  issuing  the  writ.  Where,  then,  is  the  necessity  of  asking 
leave  ?  The  asking  leave  is  the  admission  that  this  court  has  a  discretion  in 
refusing  or  granting  a  writ  of  quo  warranto,  whereas  none  is  considered  to 
exist"    See  also  State  v.  Stone,  25  Mo.  555;  State  v.  Vail,  53  Mo.  97. 

*  State  v.  Merry,  3  Mo.  278. 
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ranto  authorized  by  the  constitution  is  the  original  writ  anciently 
used  in  England,  and  that  it  may  issue  without  leave  of  court 
as  a  writ  of  right,  and  as  of  course  upon  demand  of  the  proper 
officer  of  the  state,  like  ordinary  summons  from  an  inferior 
court  upon  the  beginning  of  an  ordinary  civil  action  by  the  state 
against  a  citizen,  the  court  being  without  discretion  in  granting 
the  process.  In  New  Mexico  the  assimilation  of  the  two  pro- 
ceedings, and  the  elimination  of  all  the  former  distinctions  by 
modern  usage  and  adaptation,  is  recognized  in  the  absence  of  a 
constitution,  it  being  held  that  the  original  writ  of  quo  war- 
ranto is  obsolete,  and  the  proper  remedy  for  the  purpose  of  oust- 
ing a  usurper  from  office  is  now  by  information  in  the  nature  of 
quo  warranto.1  In  Pennsylvania  there  seems  to  have  been  a  de- 
liberate preference  from  the  beginning  of  state  government  for 
the  ancient  common  law  remedy  of  quo  warranto  over  the  infor- 
mation in  the  nature  thereof,  the  statutory  remedy  provided  in 
that  state  being  held  by  the  courts  as  in  most  respects,  except 
in  form,  the  same  as  the  writ  of  quo  warranto  at  common  law.3 
There  is  this  difference,  however,  that  the  granting  of  the  writ 
is  not  regarded  as  compulsory  upon  the  courts,  or  a  matter  of 
right,  but  rests  in  sound  discretion,  as  under  the  Statute  of 
Anne.8 

§  1771.  How  regarded  and  employed  at  the  Present  Day.  —  But 
in  this  country  as  well  as  in  England,  at  the  present  day,  it  is 
the  main  object  of  the  proceeding,  and  its  effect  when  successful, 
to  either  oust  the  defendant  of  the  franchise,  if  he  fail  to  show 
in  himself  a  complete  legal  right  to  exercise  it  derived  from  or 
under  authority  of  the  state,  or  if  the  franchise  has  once  been 
legally  granted  and  has  been  forfeited  by  the  defendant,  or 
those  through  whom  he  derives  title  to  it,  to  seize  it  into  the 
hands  of  the  state.  While  the  changes  wrought  by  Statute 
of  Anne,  recognized  as  the  ground-work  of  procedure  in  most  of 
the  -states,  relate  more  to  forms  than  to  substantial  matters  of 
right,  it  is  to  be  remembered  that  that  statute  was  not  the  origin 
of  the  information  in  the  nature  of  quo  warranto.  It  only 
changed  its  form  from  civil  to  criminal.  The  information  was 
in  use  contemporaneously  with  the  remedy  by  writ  of  quo  war- 

1  Territory  t>.  Ashenfelter,  4  N.  M.  85;  12  P.  879. 

1  Com.  v.  Burrell,  7  Pa.  St.  34. 

*  Com.  ».  Jones,  12  Pa.  St.  365;  Com.  v.  McCarter,  98  Pa.  St  607. 

vol.  ii.  —  42 
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ranto  as  a  common  law  remedy  long  prior  to  that  statute ;  and 
between  the  two  there  were  important  distinctions,  the  princi- 
ples underlying  which  affected  the  qualifications  of  the  relators 
with  respect  to  their  interest,  such  distinctions  being  drawn 
along  the  line  separating  private  and  public  interest  But 
though  they  were  co-existent,  and  were  originally  designed  for 
different  purposes,  yet  in  modern  practice  virtually  the  same 
objects  may  be  effected  by  either;  and  the  definition  given  by 
Blackstone  of  the  common  law  writ  of  quo  warranto, —  "a  high 
prerogative  writ,  in  the  nature  of  a  writ  of  right  for  the  King, 
against  him  who  obtained  or  usurped  any  office,  franchise,  or 
liberty  of  the  crown,  which  also  lay  in  case  of  non-user  or  long 
neglect  of  a  franchise,  or  mis-user  or  abuse  of  it,"  l  with  slight 
substitution  of  terms  of  equivalent  meaning, —  is  equally  appli- 
cable to  the  remedy  instituted  by  the  filing  of  the  information, 
now  in  general  use. 

§  1772.  Limits  of  the  Jurisdiction.  —  The  scope  of  the  jurisdic- 
tion in  quo  warranto  is  very  clearly  indicated  by  the  definition 
of  the  remedy ;  and  the  principal  task  remaining  after  explain- 
ing its  now  accepted  meaning  and  purpose  is  to  state  more  in 
detail  what  circumstances  and  conditions  attending  a  case  will 
bring  it  within  the  spirit  of  the  definition,  and  to  discuss  the 
laws  governing  the  judicial  machinery  by  which  the  remedy  is 
made  effective.  The  jurisdiction  is  in  this  country  generally 
conferred  in  state  constitutions,  designating  the  courts  which 
shall  be  empowered  to  administer  the  remedy ;  but  it  is  seldom 
that,  either  by  constitutional  provisions  or  statutes,  the  method 
of  procedure  is  prescribed.  For  the  latter,  therefore,  as  well  as 
for  the  proper  cases  for  granting  relief,  resort  must  be  had  to 
the  principles  of  the  common  law  as  modified  by  the  Statute  of 
9  Anne  before  explained,  and  adapted  to  our  institutions.  But  a 
full  consideration  of  the  partition  of  jurisdiction,  as  well  as  the 
manner  of  exercising  it,  will  be  reserved  for  a  future  chapter.1 
It  may  be  very  properly  observed  in  this  place,  however,  that 
where  the  jurisdiction  has  been  conferred  upon  a  court  by  the 
organic  law  of  a  state,  it  cannot  be  deprived  of  jurisdiction  by 
statutory  changes  in  the  form  of  the  remedy,  or  by  an  act  of  the 

»  3  Bl.  Com.  262,  (4th  Am.  Ed.  822). 
•  Infra,  Chap.  LXIII. 
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legislature  attempting  to  abolish  both  the  original  writ  of  quo 
warranto,  and  the  information  in  the  nature  of  quo  warranto,1 
notwithstanding  the  provision  of  a  new  process  or  form  of  pro- 
cedure to  take  the  place  of  these  remedies,  though  such  new 
remedy  may  be  calculated  to  attain  the  same  end.2  In  such 
cases  the  grant  of  power  by  the  constitution  is  not  regarded 
merely  in  the  light  of  a  power  to  administer  the  relief  in  a  pre- 
scribed form,  as  of  jurisdiction  to  hear  and  determine  causes  of 
a  certain  character.  In  California  no  attempt  has  been  made 
in  express  terms  to  abolish  by  statute  the  remedies  provided  in 
the  state  constitution,  yet  an  action  in  all  its  forms  and  features 
civil  is  provided  for  determining,  at  the  suit  of  the  people,  the 
title  of  any  person  alleged  to  usurp,  intrude  into,  unlawfully 
hold  or  exercise  any  public  office,  civil  or  military,  or  any  fran- 
chise.8 It  may  be  considered  as  a  mode  of  procedure  for  the  ex- 
ercise of  the  jurisdiction  of  the  courts  in  quo  warranto  conferred 
by  the  constitution.4  In  Vermont  the  right  of  the  supreme 
court  to  issue  the  writ  of  quo  warranto  is  recognized,  in  general 
terms,  by  statute;  the  occasions  are  left  to  be  determined  by 
common  law  rules.  And  by  those  rules  it  is  apparent  the  writ 
is  the  appropriate  mode  in  which  to  try  any  alleged  usurpation 
of  officers  or  franchises,  inconsistent  with  the  state  sovereignty.5 

§  1773.    Not  a  Remedy  for  Private  Grievances.  —  It   has    been 

stated  that  quo  warranto  originated  as  a  prerogative  remedy, 
and  has  always  retained  the  character  as  a  judicial  means  for 
the  assertion  of  sovereign  right.  It  is  and  always  was  a  man- 
date issuing  from  or  at  the  instance  of  the  sovereign  against 
an  individual  or  corporation,  requiring  him  or  it  to  show  quo 
warranto,  by  what  warrant  or  authority  an  office  or  franchise  is 
claimed  or  exercised.6  That  feature  adheres  to  it  in  all  cases, 
even  where  the  interest  of  the  relator  seems  to  outweigh  any  pub- 
lic interest  in  the  question  at  issue,  as  where  it  is  resorted  to 
to  test  the  title  to  an  office  between  two  claimants ;  for  while  the 
public  may  not  have  any  interest  in  the  question  whether  A  or 

1  State  o.  Allen,  5  Kan.  213;  People  v.  Bough  ton,  5  Col.  487. 

*  State  v.  Messmore,  14  Wis.  115. 

*  Cal.  Civ.  Code  §  803;  Const.  1879  Art.  6,  §  5. 

*  People  v.  Stanford,  77  Cal.  360,  376 ;  see  State  v.  Merry,  2  Mo.  278. 

*  State  v.  Boston,  etc.  R.  R  Co.,  25  Vi  433. 

*  3  Bl.  Com.  262;  23  Wend.  538,  577. 
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B  shall  perform  the  duties  and  enjoy  the  emoluments  of  a  public 
office,  still  it  has  an  interest  that  neither  A  nor  B  shall  usurp 
a  public  office.  And  the  same  reasoning  applies  where  title  to 
an  office  in  a  private  corporation  is  in  dispute,  since  such  con- 
troversy usually  involves  the  further  question  of  whether  a  cor- 
porate franchise  has  or  has  not  been  usurped.  Hence  quo  war- 
ranto will  not  issue  merely  for  the  determination  of  a  private 
right  wherein  the  whole  community  are  not  interested*1  Parties 
must  be  their  own  judges  as  to  what  suits  they  will  institute  to 
have  their  private  rights  determined,  and  these  must  be  tried 
and  adjudicated  upon  their  own  merits,  where  no  general  public 
interests  are  affected.  It  is  not  to  be  allowed  against  persons 
for  assuming  a  franchise  of  a  merely  private  nature.2  On  the 
same  principle,  when  the  state,  through  the  agency  of  a  public 
corporation,  makes  a  contract  with  a  third  person,  and  such  con- 
tract imposes  no  obligation  upon  such  person  to  look  to  the  ap- 
plication of  the  moneys  to  be  paid  by  him  under  such  contract, 
it  cannot,  by  a  proceeding  by  quo  warranto,  forfeit  and  take 
away  the  right  of  the  assignees  of  such  person  because  such  cor- 
poration does  not  apply  the  funds  realized  to  the  object  for  which 
they  were  intended.8  Nor  can  the  remedy  be  invoked  for  the 
purpose  of  settling  a  controversy  connected  with  a  trust  fund,  in 
which  the  government  as  such  has  no  direct  interest  Thus, 
where  trustees  were  appointed  under  a  statute  to  close  up  the 
affairs  of  a  state  bank,  it  was  held  that  they  were  not  officers 
whose  titles  could  be  determined  by  this  remedy,  the  public  as 
a  political  community  having  no  interest  in  the  matter  and  the 
trusteeship  none  of  the  elements  of  an  office  or  franchise,  the 
more  appropriate  remedy  being  a  bill  in  equity.4 

§  1774.     Only  granted  for  an  Existing  Usurpation.  —  A  mere  vague 

apprehension  of  future  mischief  does  not  furnish  any  ground  for 
a  judgment  of  ouster  from  franchises.  Thus  where  an  informa- 
tion stated  that  the  defendants,  the  incorporators  of  a  railroad 

1  Ramsey  v.  Carhart,  27  Ark.  12.  See  also  Commonwealth  v.  Dearborn, 
15  Mass.  125;  Mott  v.  Counolly,  50  Barb.  516;  Tappan  v.  Gray,  9  Paige.  T>07; 
affirming  7  Hill,  259;  Mickles  v.  Rochester  City  Bank  of  Niagara,  Hopkins, 
354  ;  Atty.-Gen.  v.  Clarendon,  17  Veasey,  491. 

2  People  v.  Ridgeley,  21  111.  65;  Attorney- General  r.  Utica  Ins,  Co.,  2  Johns. 
(N.  Y.)  Ch.  371. 

•  State  v.  Miller,  66  Mo.  328. 

*  People  v,  Ridgeley,  21  111.  66. 
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company,  did  not  intend  to  construct  the  whole  of  their  road 
according  to  its  description  in  the  articles  of  association,  and 
that  their  intention  was  to  make  use  of  their  organization  for  the 
purpose  of  condemning  and  appropriating  private  property,  the 
court  held  that  that  information  could  not  be  maintained,  and 
remarked  that  if  the  road  should  not  be  constructed  by  the  com- 
pany as  contemplated  within  the  time  which  the  law  allows  for 
its  completion,  the  proper  remedy  might  then  be  applied  for.1 
Nor  is  it  within  the  scope  of  the  relief  afforded  by  the  proceed- 
ing to  nullify  and  avoid  what  has  been  already  done,  but  only 
to  affirm  or  adjudge  as  unauthorized  the  claim  to  an  office, 
franchise,  or  power  being  then  unlawfully  exercised  without 
color  of  right,  and  in  case  of  an  adverse  claimant  to  an  office  to 
award  it  to  him  if  legally  entitled  to  it.3 

§  1775.  Existence  of  Other  Remedies  as  a  Defence.  —  It  is  in  the 
distinguishing  peculiarities  just  mentioned,  —  namely,  that  it 
lies  for  an  existing  injury  to  public  interest,  and  that  it  cannot 
be  employed  where  an  ordinary  remedy  for  the  redress  of  private 
grievances  is  available, — that  quo  warranto  is  properly  to  be 
classed  as  an  extraordinary  remedy.  It  is  only  in  the  last-men- 
tioned particular  that  it  bears  a  resemblance  to  other  extraor- 
dinary remedies.  It  cannot  be  resorted  to  for  the  purpose  of 
testing  the  legality  of  the  acts  of  public  officers  where  no  ques- 
tion of  right  to  an  office  or  franchise  is  involved.8  Nor  can  it 
in  such  case  be  given  the  effect  of  an  injunction.  This  remedy 
is  never  extended  to  restricting  or  preventing  any  one  legally 
possessed  of  an  office  or  franchise  from  exercising  any  right, 
authority,  or  privilege  incident  thereto.  It  is  authorized  for  the 
purpose  of  investigating  and  determining  by  judicial  authority 
the  legal  right  to  a  public  office  or  franchise,  but  never  as  an  in- 
strument or  means  of  prohibiting  or  restraining  a  public  officer 
or  person  exercising  a  public  franchise  from  doing  any  partic- 
ular act  or  thing,  the  right  of  doing  which  was  claimed  by  vir- 
tue of  such  office  or  franchise,  and  constituted  a  portion  only,  or 

1  State  v.  Kingan,  38  Ind.  71.  See  also  Com.  v.  Pittsburgh,  etc.  R.  R.  Co., 
56  Pa.  St.  26;  State  v.  Pipher,  38  Kan.  127. 

*  State  v.  Lyons,  31  Iowa,  432. 

•  People  v.  Whitcomb,  55  111.  172;  Dart  ».  Houston,  22  6a.  606.  That 
quo  warranto  will  not  lie  to  remove  an  incumbent  from  office  where  the  law 
affords  another  plain  and  adequate  remedy  for  the  acts  or  omissions  complained 
of,  see  State  v.  Wilson,  30  Kan.  661. 
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an  integral  part,  of  the  rights,  powers,  and  privileges  incident 
thereto.  Thus  it  was  held  that  it  would  not  lie  at  the  relation 
of  a  private  citizen  for  the  protection  of  his  private  interests 
against  the  acts  of  a  corporation  for  the  purpose  of  restraining  it 
from  the  further  use  of  its  corporate  powers,  or  even  from  usurp- 
ing public  franchises  to  which  it  was  not  entitled.1  Nor  is  an 
information  in  the  nature  of  a  quo  warranto  a  proper  remedy 
for  the  recovery  of  real  estate,  except  where  the  real  estate  has 
escheated  or  been  forfeited  to  the  state  for  its  use.2  Nor  does  the 
fact  that  the  relator  owns  land  which  the  defendant  corporation 
has  appropriated  without  compensation  give  him  such  an  interest 
as  enables  him  to  maintain  the  action  to  dissolve  the  corporation. 
His  interest  is  not  one  in  which  the  public  is  concerned,  being 
merely  a  right  to  sue  for  damages.8  And  where  relief  may  be 
had  by  application  to  officers  of  a  municipal  corporation  to  have 
a  corporation  restrained  from  abusing  its  franchises  to  the  injury 
of  relator, — for  instance,  a  gas  company  from  digging  in  the 
streets  of  a  city, — the  petition  must  allege  that  application  has 
been  made  to  the  proper  officers  and  relief  refused.4  But  it  was 
held  that  a  statute  giving  a  remedy  to  any  citizen  using  water,  to 
whom  pure  water  is  not  furnished  by  a  water  company,  did  not 
affect  the  remedies  of  the  commonwealth  by  quo  warranto.* 

§  1776.  Same  —  Contest  or  Recount  to  try  Title  to  Office.  —  Upon 
the  question  whether  the  existence  of  a  statutory  method  for  test* 
ing  the  results  of  an  election  will  constitute  a  bar  to  the  pro- 
ceeding, the  authorities  are  not  altogether  harmonious;  but 
nearly  all  the  recent  authorities  are  to  the  effect  that  such  statu- 
tory remedy  does  not  exclude  the  remedy  by  quo  warranto  to 
try  title.  Thus  it  was  held  that  though  a  statute  provides  for 
contesting  elections,  gives  the  district  courts  of  the  respective 
counties  jurisdiction  of  contests  of  elections  for  county  judge 
and  for  removal  of  county  seats,  and  provides  that  "  the  county 
courts  shall  hear  and  determine  contests  of  all  other  county, 
township,  and  precinct  officers,"  the  remedy  by  contest  is  merely 
cumulative  and  not  exclusive,  and  that,  on  information  in  the 

1  Atty.-Gen.  v.  Consumers'  Gas  Co.,  142  Mass.  417.     See  also  Sta*     j. 
Evans,  3  Ark.  585;  Hastings  v.  Amherst,  etc.  R.  Co.,  9  Cush.  (Mass.)  59U 
9  State  v.  Shields,  56  Ind.  521. 

*  People  v.  Grand  River  Bridge  Co.,  13  Colo.  11;  21  P.  898. 

4  Kenney  v.  Consumers'  Gas  Co.,  142  Mass.  417;  8  N.  £.  138. 

•  Commonwealth  v.  Towanda  Water- Works,  (Pa.)  15  A.  440. 
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nature  of  quo  warranto  to  determine  title  to  the  office  of  county 
attorney,  jurisdiction  does  not  fail  because  there  is  a  remedy  at 
law.1  And  in  the  same  state  the  constitution  conferring  upon 
the  supreme  court  jurisdiction  in  quo  warranto  proceedings, 
and  the  civil  code  providing  that  an  information  may  be  filed 
against  any  person  unlawfully  holding  or  exercising  any  public 
office  within  the  state,  it  was  held  that  the  supreme  court  has 
jurisdiction  to  entertain  quo  warranto  proceedings  to  determine 
the  claims  of  contestants  to  the  office  of  governor,  notwithstand- 
ing another  provision  of  the  constitution  that  contests  of  elections 
for  the  executive  department  of  the  state  shall  be  determined  by 
the  legislature,  the  latter  remedy  not  being  exclusive.2  So 
under  a  constitution  providing  that  the  General  Assembly  shall 
by  general  law  designate  the  courts  and  judges  by  whom  election 
contests  shall  be  tried,  it  was  held  that  this  did  not  take  away 
the  remedy  by  quo  warranto  authorized  by  another  article,  but 
provides  a  concurrent  remedy,  which  is  usually  instituted  by  or 
on  behalf  of  an  unsuccessful  candidate  for  an  office,  to  determine 
his  right  thereto,  while  quo  warranto  proceedings  are  in  the  name 
of  the  people,  to  determine  the  right  of  the  incumbent  to  the 
office.8  And  where  there  has  been  a  mistake  in  the  canvass  of 
votes  by  the  board  of  canvassers,  the  remedy  by  a  recount  is  not 
exclusive,  and  the  courts  have  jurisdiction  in  quo  warranto  pro- 
ceedings to  inquire  into  the  facts,  and  go  behind  the  returns  to 
determine  the  right  to  an  office.4  Whether  the  power  of  a  city 
council  to  determine  contested  claims  to  seats  in  the  body,  or  for 
mayor,  is  exclusive  of  the  remedy  by  quo  warranto,  is  not  so  clear 
upon  authority.  It  was  held  in  Colorado  that  though  the  char- 
ter of  a  city  provided  that  if  the  election  of  a  mayor  shall  be 
contested,  the  contest  shall  be  determined  by  the  board  of  super- 
visors, under  rules  which  said  board  shall  establish  for  such 
hearing,  this  did  not  take  away  the  code  remedy  of  quo  war- 
ranto, but  provides  a  concurrent  remedy.6  But  it  was  held  in 
Ohio  that  a  proceeding  in  quo  warranto  will  not  lie  to  determine 

1  State  v.  Frazier,  (Neb  )  44  N.  W.  471.  See  also  People  v.  Jones,  20  Cal. 
60;  People  v.  Holden,  28  Cal.  123. 

*  State  9.  Boyd,  (Neb.)  48  N.  W.  789. 

1  People  v.  Londoner,  (Colo.)  22  P.  764;  13  Colo.  303. 

4  State  v.  Meilike,  (Wis.)  51  N.  W.  875. 

6  People  v.  Londoner,  (Colo.)  22  P.  764;  13  Colo.  303.  To  same  effect 
People  v.  Bingham,  (Cal.)  22  P.  1030;  82  Cal.  238. 
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the  right  of  a  member  of  a  city  council  to  hold  office,  the  statutes 
providing  that  the  council  shall  be  the  judge  of  the  election, 
returns,  and  qualifications  of  its  own  members.1  There  is  a  dis- 
tinction to  be  observed,  however,  between  these  two  cases,  on  the 
ground  that  the  office  of  mayor  is  a  distinct  and  independent 
office,  and  if  in  any  sense  the  mayor  is  a  member  of  the  city 
council  he  is  only  such  ex  officio.  And  even  in  Ohio,  and  not- 
withstanding such  power  in  a  city  council,  it  is  held  in  a  later 
case  that  quo  warranto  may  be  maintained  against  a  person  who 
assumes  the  exercise  of  the  office  of  member  of  the  council  from 
a  ward  which  has  no  legal  existence,  or  under  an  election  held 
without  lawful  authority.2 

§  1777.  Extent  of  Court's  Discretion.  —  That  the  court  may  ex- 
ercise a  considerable  latitude  of  discretion  both  as  to  whether  it 
will  grant  a  rule  upon  the  defendant  to  show  cause,  where  the 
proceeding  is  instituted  in  that  way,  and  as  to  whether  there  has 
been  sufficient  abuse  of  franchises  by  a  corporation  to  warrant 
their  forfeiture,  there  can  be  no  doubt  upon  the  authorities. 
But  so  many  relations,  public  and  private,  are  involved  in  a  for- 
feiture at  suit  of  the  state,  and  each  case  involves  so  many  con- 
siderations peculiar  to  itself,  that  no  definite  general  rules  can 
be  stated  to  guide  courts  and  practitioners.  It  must  be  borne  in 
mind  that  specific  facts  which  have  been  held  sufficient  to  war- 
rant a  judgment  of  forfeiture  in  one  or  several  adjudged  cases 
may  be  so  modified  by  extraneous  facts  in  another  case  as  to  de- 
prive the  former  of  value  as  guides  to  a  correct  decision.  The 
most  important  if  not  the  only  interest  to  be  served  is  that  of  the 
public.  If  that  is  kept  constantly  in  view,  but  little  difficulty 
should  be  encountered.  Especially  do  these  observations  apply 
in  cases  where  the  proceedings  are  based  upon  mis-user  or  non- 
user  of  franchises.  It  may  be  considered  well  settled  that  not 
every  mis-user  which  may  be  detected  will  justify  a  forfeiture, 
but  only  those  which  constitute  a  prejudice  to  some  public  inter- 
est, or  which,  being  persisted  in,  will  involve  the  safety,  welfare, 
or  security  of  the  community.8    A  distinction  is  to  be  taken, 

1  State  v.  Berry,  47  Ohio  St.  242;  24  N.  £.  266.  See  also  State  r.  Marlow, 
15  Ohio  St.  114;  State  v.  Taylor,  Id.  137;  People  v.  Every,  38  Mich.  405; 
Commonwealth  v.  Henzey,  81  Pa.  St.  101. 

*  State  v.  O'Brien,  47  Ohio  St.  464 ;  25  N.  £.  121. 

»  Infra,  §§  1828,  1829. 


CHAP.  LVIl]  NATURE  OF  THE  REMEDY.  1449 

however,  with  respect  to  the  stage  of  the  proceeding.  The  spirit 
of  a  statute  authorizing  the  granting  of  the  remedy  at  any  time 
upon  a  "  proper  showing  made  "  is  held  to  contemplate  the  right 
of  the  court  to  deny  the  writ  or  rule  to  show  cause,  if  it  shall 
consider  the  showing  made  not  to  warrant  the  relief,  since  the 
remedy  is  by  no  means  a  matter  of  absolute  right  on  the  part  of 
the  relator.1  "Where,  however,  the  court  has  in  the  exercise  of 
its  discretion  permitted  the  information  to  be  filed,  its  discre- 
tionary power  is  thereby  exhausted,  and  the  issues  of  fact  and 
law  as  presented  must  at  the  trial  be  determined  according  to 
the  strict  rules  of  law  as  in  ordinary  cases.2  Where  a  cause  of 
forfeiture  or  ouster  is  clearly  established,  the  court  has  no  right 
to  refuse  to  render  judgment  in  favor  of  the  state  on  the  ground 
that  the  continued  existence  of  the  corporation  will  be  better  for 
public  and  private  interests.3  The  public  interest  with  respect 
to  the  question  before  the  court  is  then  in  the  care  and  keeping 
of  the  attorney-general  or  other  controlling  agent  for  the  state. 
It  is  not  for  the  court  to  inquire  whether  the  suit  is  a  wise  act, 
but  only  whether  the  attorney-general  establishes  a  prima  facie 
case,  or  one  of  such  gravity  that  it  should  be  judicially  deter- 
mined.4 And  a  further  distinction  has  been  taken,  without,  how- 
ever, an  apparently  real  difference  or  the  support  of  general 
principles,  between  cases  where  the  relator  has  a  distinct  per- 
sonal interest  in  the  proceedings,  as  in  the  case  of  the  one 
claiming  a  particular  office  or  franchise,  and  a  case  involving  no 
question  of  private  right  on  the  part  of  the  relator  seeking  to 
oust  the  incumbent  of  a  public  office  or  to  forfeit  a  franchise 
alleged  to  be  mis-used  or  abandoned  by  a  corporation.6 

1  Stone  v.  Wetmore,  44  6a.  495. 
1  State  v.  Brown,  5R.I.  1. 

8  State  v.  Pennsylvania,  etc.  Canal  Co.,  23  Ohio  St.  121.    To  same  effect 
State  v.  Minn.  Cent  Ry.  Co.,  86  Minn.  246;  80  N.  W.  816. 
4  In  re  Application  of  Atty.-Gen.,  50  Hun,  511. 
*  'State  *.  Burnett,  2  Ala.  140. 
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§  1778.  Appropriate  Remedy  to  try  Title.  —  Quo  warranto  is  the 
appropriate  specific  remedy  to  oust  one  who  usurps  the  functions 
of  a  public  office  under  a  claim  of  title  without  legal  right,  or, 
having  once  been  legally  elected  or  appointed,  and  qualified,  has 
forfeited  his  right  to  continue  in  office  by  some  act  or  event  re- 
sulting in  a  forfeiture  of  his  right  and  title,  or  terminating  it. 
For  this  purpose  the  remedy  has  been  more  frequently  resorted 
to  in  England  than  for  any  other;  and  it  is  deemed  equally  ap- 
propriate in  this  country;  and  the  principles  underlying  the 
jurisdiction  have  in  both  countries  been  established  by  numerous 
adjudications.1 


1  People  v.  Scannell,  7  Cal.  432;  People  v.  Forquer,  1  HI.  (Breese)  68; 
Sudbury  v.  Stearns,  21  Pick.  (Mass.)  148;  Lindsay  v.  Attorney- General,  33 
Miss.  508  ;  Ex  parte  Bellows,  1  Mo.  115;  People  v.  Van  Slyck,  4  Cow.  (N.  Y.) 
297;  Lewis  v.  Oliver,  4  Abb.  (N.  Y.)  Pr.  121;  Mayor,  etc  of  New  York  v. 
Conover,  5  Abb.  (N.  Y.)  Pr.  171 ;  Commonwealth  r.  Cullen,  13  Pa.  St.  133; 
Clark  v.  Commonwealth,  29  Pa.  St  129;  Moore  v.  Caldwell,  1  Freem.  (Miss.) 
Ch.  222;  State  v.  Clerk  of  Passaic,  25  N.  J.  L.  (1  Dutch.)  354;  Respublka 
v.  Wray,  3  Dall.  490 ;  Grant  v.  Chambers,  34  Tex.  573.  Quo  warranto  and  not 
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§  1779.    Meaning  of  the  Term  "Public  Officer."  —  In  this  country, 

no  less  than  in  England,  it  is  well  settled  that  within  the  mean- 
ing of  the  term  "  public  officers  "  in  this  connection  come  munici- 
pal as  well  as  others  of  a  more  general  and  important  character. 
In  England  this  principle  was  early  established,  and  held  to 
apply  to  incumbents  of  offices  created  by  and  under  municipal 
charters,  even  while  these  were  granted  by  special  favor  of  the 
crown  instead  of  by  act  of  Parliament,  it  only  being  required 
that  the  office  be  of  a  substantive  public  nature,  and  not  merely 
such  as  is  held  by  a  servant  or  employ^  whose  term  of  service  is 
terminable  at  will.  Accordingly,  it  was  held  that  a  city  treas- 
urer appointed  by  certain  magistrates  under  a  charter  granted 
by  act  of  Parliament,  but  not  removable  at  the  pleasure  of  said 
magistrates,  was  a  public  officer  against  whom  for  proper  cause  a 
proceeding  by  information  in  the  nature  of  a  quo  warranto  would 
lie.1  So  where  the  office  of  chief  of  police  is  created  by  city 
charter,  which  attaches  thereto  certain  functions  independent  of 
those  prescribed  by  ordinances,  and  provides  that  the  incumbent 
shall  be  removed  only  upon  complaint  and  conviction  of  incom- 
petency, misbehavior,  etc.,  the  position  is  a  "public  office" 
within  the  meaning  of  a  statute  allowing  an  information  in  the 
nature  of  a  quo  warranto  to  be  filed  "when  any  person  shall 
usurp  .  .  •  any  public  office  .  .  .  within  this  state,  or  any  office 
in  any  corporation  created  by  the  authorities  of  this  state ; " 2 
and  the  same  rule  was  applied  to  the  president  of  a  city  council.8 

injunction  held  the  proper  remedy.  Hinckley  v.  Breen,  55  Conn.  119;  9  A.  31. 
Mandamus  instead  of  quo  warranto  held  the  proper  remedy,  State  v.  Lynn, 
(Neb.)  48  N.  W.  881.  One  advantage  of  a  quo  warranto  as  a  means  of  trying 
the  right  to  an  office  is,  that  as  the  people  are  the  complainants,  the  judgment 
therein  binds  all  the  parties  interested.   Hartt  v.  Harvey,  32  Barb.  (N.  Y.)  55. 

1  Daslay  v.  Queen,  12  CI.  &  Fin.  520.  Upon  writ  of  error  to  the  House  of 
Lords,  Lord  Chief-Justice  Tindal,  for  himself  and  the  other  judges,  said : 
u  After  the  consideration  of  all  the  cases  and  dicta  on  this  subject,  the  result 
appears  to  be  that  this  proceeding  by  information  in  the  nature  of  quo  warranto 
will  lie  for  usurping  any  office,  whether  created  by  charter  alone,  or  by  the 
Crown,  with  the  consent  of  Parliament,  provided  the  office  be  of  a  public 
nature  and  a  substantive  office,  not  merely  the  function  or  employment  of  a 
deputy  or  servant  held  at  the  will  and  pleasure  of  others;  for  with  respect  to 
such  an  employment  the  court  certainly  will  not  interfere,  and  the  informa- 
tion will  not  properly  lie."  See  also  King  v.  Corporation  of  Bedford  Level, 
0  East,  356;  King  v.  Justices  of  Herefordshire,  1  Chit.  700. 

*  Distinguishing  People  v.  Cain,  (Mich.)  47  N.  W.  484;  People  v.  Lennon, 
(Mich.)  49  N.  W.  308. 

'  State  v.  Anderson,  45  Ohio  St.  196;  12  N.  £.  656;  Cochran  v.  McLeary, 
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§  1780.  Same — Teste  for  determining  the  Question.  —  There  are 
three  principal  tests  for  determining  whether  one  performing 
duties  of  a  public  nature  is  a  public  officer  in  the  sense  of  sub- 
jecting his  incumbency  or  employment  to  a  quo  warranto  pro- 
ceeding: first,  whether  the  sovereignty,  either  directly  through 
legislative  enactment  or  executive  appointment,  or  indirectly  as 
through  a  municipal  charter,  is  the  source  of  authority ;  second, 
whether  the  duties  pertaining  to  the  position  are  of  a  public 
character,  —  that  is,  due  to  the  community  in  its  political  capa- 
city ;  and  third,  whether  the  tenure  is  fixed  and  permanent  for  a 
definite  period  fixed  by  law,  unless  for  neglect  of  duty  or  mal- 
feasance, or  subject  to  termination  at  the  will  of  others  without 
the  assignment  of  cause.1  Applying  these  tests,  it  was  held 
that  the  position  of  policeman  in  a  city  was  not  sufficiently  per- 
manent to  authorize  an  information  by  quo  warranto  by  the  at- 
torney-general to  try  title  to  the  same ; 2  and  the  office  of  chief 
engineer  of  a  railroad  was  held  not  to  be  such  a  public  one  as 
that  an  information  in  the  nature  of  a  quo  warranto  would  lie  to 
recover  it.8  The  same  conclusion  was  reached  with  reference  to 
a  professorship  in  a  university,4  a  special  officer  for  justices' 
courts,  and  a  county  physician,6  and  captain  of  a  boat  com- 
pany.6 With  reference  to  pilots  there  is  some  conflict  It  was 
held  in  one  case  that  a  licensed  pilot  exercised  an  "  office  "  war- 
ranting the  proceeding  against  him;7  in  another  that,  though 
not  an  officer,  he  enjoyed  a  franchise  for  the  exercise  of  which 
without  the  necessary  qualification  the  proceeding  would  lie;8 
and  in  still  another  that  they  are  not  "  officers  "  subject  to  write 

22  Iowa,  75.  Same  conclusion  reached  in  the  case  of  a  jail-keeper  of  a  county 
farm,  State  v.  Meehan,  45  N.  J.  L.  189;  office  of  deputy  adjutant-general, 
State  v.  Utter,  14  N.  J.  L.  (2  Green)  84;  a  drainage  commissioner,  Smith  v. 
People,  (111.  Sup.)  29  N.  £.  676 ;  clerk  of  a  circuit  court,  State  v.  Rombauer, 
(Mo.)  14  S.  W.  726. 

1  See  Queen  v.  Hampton,  13  L.  T.  R.  (h.  s.)  481;  Queen  v.  Guardians  of 
the  Poor,  17  Ad.  &  £.  (n.  s.)  149. 

»  People  v.  Cain,  (Mich.)  47  N.  W.  484. 

•  Ellison  v.  Coleman,  86  N.  C.  235. 

4  Phillips  v.  Commonwealth,  98  Pa.  St.  394 ;  see  Commonwealth  e.  Mc- 
Carter,  98  Pa.  St.  607. 

•  Trainor  v.  Board  of  Auditors  of  Wayne  County,  (Mich.)  50  K.  W. 
809. 

•  State  v.  Wadkins,  1  Rich.  (S.  C.)  42. 
7  Palmer  t>.  Woodbury,  14  Cal.  43. 

•  State  v.  Jones,  16  Fla.  306. 
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of  quo  warranto  under  their  licenses,  being  simply  for  Hie  pro- 
tection of  commerce.1 

§  1781.  The  Proceeding  lies  against  State  Offloera. —  There  is  a 
clear  distinction  between  the  issue  raised  in  a  mandamus  pro* 
ceeding  to  compel  the  acknowledged  head  of  the  executive  de- 
partment of  a  state  government  to  perform  official  duties,  and 
that  presented  in  a  quo  warranto  against  him  to  determine 
whether  or  not  he  is  in  fact  such  chief  executive.  And  although, 
as  has  been  shown,  the  weight  of  authority  is  against  the  right 
of  the  judiciary  to  in  any  way  coerce  the  governor  of  a  state 
with  respect  to  the  duties  of  his  office,  it  has  been  held,  on 
grounds  which  are  obviously  incontrovertible,  that  the  supreme 
court  of  a  state  vested  by  the  constitution  with  jurisdiction  in 
quo  warranto  proceedings  may  entertain  an  action  instituted  by 
the  attorney-general  on  behalf  of  the  people  of  the  state  by  in- 
formation in  the  nature  of  quo  warranto  to  test  the  title  of  one 
claiming  the  right  to  exercise  the  office  of  governor,  and  if  he  be 
found  to  have  no  lawful  warrant  for  such  claim,  may  enter  judg- 
ment of  ouster  against  him.2  On  the  same  principle  it  was  held 
that  judges  and  associate  judges  of  the  common  pleas  are  "  officers 
of  the  commonwealth,  whose  jurisdiction  extends  over  the  state  " 
within  the  meaning  of  the  Pennsylvania  constitution,  and  that 
therefore  the  supreme  court  had  original  jurisdiction  to  issue 
writs  of  quo  warranto  against  them.3  But  under  the  laws  of 
Louisiana  it  was  held  that  the  writ  of  quo  warranto  should 
not  be  granted  to  test  the  right  to  a  state  office,  and  that  it  was 
exclusively  applicable  to  the  investigation  of  claims  to  office 
under  a  corporation.4 

§  1782.  Same  —  Presidential  Elector  not  a  State  Officer.  —  An 
action  in  the  nature  of  quo  warranto  does  not  lie  in  the  name  of 
the  state  to  determine  the  title  to  the  office  of  elector  of  Presi- 
dent and  Vice-President  of  the  United  States ;  and  the  objection 
can  be  made  by  the  defendants  under  a  plea  to  the  jurisdiction 
of  the  state  court  in  which  the  action  is  brought     An  action  to 

1  Dean  t>.  Bealy,  66  6a.  503. 

*  Atty.-Gen.  v.  Barstow,  4  Wis.  567.  The  reasoning  of  Mr.  Justice  Cole, 
by  which  this  conclusion  was  reached,  is  clear  and  convincing.  See  also  State 
v.  Deliesseline,  1  McCord,  (S.  C.)  52. 

1  Commonwealth  v.  Dumbauld,  97  Fa.  St.  293. 

«  Terry  v.  Stauffer,  17  La.  An.  306. 
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determine  the  title  to  an  office  can  only  be  maintained  by  or  in 
the  name  of  the  sovereign  with  whom  the  franchises  and  privi- 
leges of  the  office  originated.  The  franchises  and  privileges  of 
the  office  of  elector  of  President  and  Vice-President  originate 
and  are  exercised  under  the  Constitution  and  laws  of  the  United 
States,  and  not  under  those  of  the  state,  though  the  power  to 
appoint  to  the  office  is  under  the  state.1 

§  1783.  Not  restricted  to  Civil  Officers.  —  The  right  to  a  mili- 
tary office  is  properly  investigated  by  means  of  a  writ  of  quo 
warranto;2  and  where  an  officer  in  the  state  militia  has  been 
elected  by  the  legislature,  and  commissioned  under  the  great 
seal  of  the  state,  his  title  may  be  investigated  and  determined 
upon  quo  warranto  in  the  same  way  as  that  of  other  public  officers 
acting  under  color  of  state  authority.8  But  with  respect  to  such 
officers  it  is  to  be  observed  that  when  special  military  tribunals 
have  been  established  and  vested  with  exclusive  jurisdiction  over 
them,  and  with  power  to  pass  upon  the  validity  of  their  appoint- 
ment, the  courts  vested  with  jurisdiction  to  administer  civil 
remedies  will  not  assume  jurisdiction  of  a  proceeding  in  quo 
warranto  to  try  the  titles  to  office  of  such  officers.4 

§  1784.  What  constitutes  Usurpation  or  User.  —  It  is  well  estab- 
lished that  a  mere  threat,  or  even  a  strong  probability  that  a 
party  is  about  to  assume  the  functions  of  or  intrude  into  an  office 
will  not  be  sufficient  to  sustain  a  proceeding  in  quo  warranto  to 
prevent  him.  The  proceeding  must  be  postponed  until  there 
has  been  an  actual  usurpation  or  user  of  some  of  the  privileges 
and  duties  pertaining  to  the  office.  A  mere  claim  of  right  to 
qualify  and  assume  the  duties  of  the  office  are  not  sufficient ;  an 
absolute  user  must  be  shown.5  Nor  will  an  action  in  the  nature 
of  quo  warranto  to  determine  the  title  to  a  public  office  lie  be- 
fore the  commencement  of  the  term  of  office.  The  court  can 
only  give  judgment  of  ouster ;  and  this  can  only  be  done  when 
an  existing  usurpation^  is  shown.6  But  the  taking  of  the  oath 
of  office  by  one  claiming  to  be  appointed  town  collector,  {hereby 

1  State  ».  Bowen,  8  S.  C.  400. 

8  Commonwealth  o.  Small,  26  Pa.  St.  31;  see  also  State  v.  Brown,  5  &  1. 1. 

1  State  v.  Brown,  5  R.  I.  1. 

*  State  v.  Wadkins,  1  Rich.  42. 

5  King  v.  Whitwell,  5  T.  R.  85;  State  v.  Chosen  Freeholders  of  Camden 
Co.,  (N.  J.)  1  A.  515. 

•  People  t?.  McCullough,  11  Abb.  (N.  T.)  Pr.  n.  s.  129. 
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obligating  the  party  to  discharge  certain  duties,  is  a  sufficient 
user  of  the  office  to  warrant  an  information  in  the  nature  of  a 
quo  warranto. l  And  though  one  may  have  been  legally  elected 
to  an  office,  if  he  enters  upon  the  discharge  of  its  duties  with- 
out taking  the  oath  of  office,  or  complying  with  other  pre- 
requisites, he  may  be  proceeded  against  by  quo  warranto ; 2  and 
the  propriety  of  resorting  to  this  remedy  is  not  taken  away,  by 
implication,  by  a  statute  authorizing  administrative  officers  to 
order  a  new  election  when  a  person  elected  fails  to  qualify.8  Nor 
is  it  any  objection  to  the  proceeding  against  one  who  has  actually 
usurped  an  office,  and  still  sets  up  a  claim  to  it,  that  after  taking 
the  oath  of  office,  and  entering  upon  the  discharge  of  its  duties, 
he  has  abandoned  it  and  refuses  to  longer  discharge  the  duties 
pertaining  to  such  office.4 

§  1785.  Does  not  lie  for  Misdemeanor  or  Isolated  Acts  of  Usurpa- 
tion. —  An  information  in  quo  warranto  is  not  to  be  used  for  the 
purpose  of  preventing  a  public  officer  from  exercising  any  right 
or  privilege  incident  to  his  office,  and  it  cannot  be  used  to  re- 
strain an  officer  from  doing  a  particular  act,  the  right  to  perform 
which  is  claimed  as  a  part  of  his  official  functions.6  Thus  the 
action  of  drainage  commissioners  in  attempting  to  levy  assess- 
ments in  excess  of  benefits,  in  taking  and  appropriating  to  the 
uses  of  the  district  certain  private  drains  without  compensation, 
and  in  taking  land  without  making  compensation  therefor,  does 
not  justify  an  action  of  quo  warranto  against  them,  since  for 
such  abuses  of  authority  the  injured  party  possesses  ample  reme- 
dies at  his  own  suit.6  And  where  an  information  alleged  that 
respondents  were  assuming  to  act  in  the  capacity  of  such  officers 
in  doing  the  various  official  acts  ordinarily  done  by  such  officers, 
and  among  others  were  exercising  their  powers  over  territory 

1  People  ».  Callaghan,  83  111.  128;  see  also  State  v.  Parker,  25  Minn.  215. 

•  In  re  Mayor  of  Penryn,  Stra.  582.  That  a  quo  warranto  will  be  issued  on 
reasonable  grounds  against  one  holding  office  who  has  not  given  the  proper 
bond  in  season,  see  Respublica  v.  Wray,  2  Yeates,  (Pa.)  429. 

•  Hyde  v.  State,  52  Miss.  665. 

4  State  v.  Graham,  13  Kan.  136. 

1  State  v.  Smith,  55  Tex.  447;  State  v.  Evans,  3  Ark.  585,  holding  that 
where  a  special  judge  is  commissioned  to  try  a  certain  class  of  cases,  the  writ 
will  not  lie  to  inquire  into  his  authority  to  try  any  one  or  more  particular 
cases. 

•  People  v.  Cooper,  (111.  Sup.)  29  N.  £.  872. 
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outside  the  city  limits,  it  was  held  that  the  information  would 
not  lie  to  obtain  a  judgment  that  the  territory  described  was  not 
lawfully  within  the  city  limits ;  and  that  the  proper  remedy  was 
injunction.1 

§  1786.  Induction  of  Claimant  as  Fart  of  Remedy  —  Title  of  Rela- 
tor. —  In  the  absence  of  statutory  provisions  on  the  subject,  no 
title  which  the  relator  asserts  to  the  office  alleged  to  be  usurped 
by  the  defendant  can  be  tried;2  nor  will  it  be  investigated  ex- 
cept so  far  as  it  incidentally  affects  the  right  of  the  defendant* 
But  under  statutes  in  a  majority  of  the  states  quo  warranto  per- 
taining to  alleged  usurpation  of  public  offices  may  be  prosecuted 
with  the  double  object  of  ousting  the  usurping  incumbent  and 
inducting  the  claimant  or  relator.  And  where  such  statutes 
exist,  the  proceeding  is  held  to  be  the  appropriate  remedy  for 
the  attainment  of  this  twofold  object.4  Thus,  where  one  who  is 
eligible  is  duly  elected  and  qualified  as  county  treasurer,  he  can, 
in  quo  warranto,  recover  possession  of  the  office.5  But  where 
respondent  has  been  declared  elected,  has  qualified,  and  entered 
into  the  office,  relator  need  not  show  that  he  offered  to  qualify.6 
The  information  must,  however,  state  facts  showing  that  he  is 
entitled  to  the  office.7 

§  1787.  Where  Relator  does  not  olaim.  —  But  where  the  plead- 
ings in  a  proceeding  by  information  in  the  nature  of  quo  war- 
ranto show  a  good  cause  of  action  in  favor  of  the  state,  it  is 
immaterial  whether  the  person  upon  whose  relation  the  informa- 
tion is  filed  establishes  his  title  to  the  office.8    Nor  need  a  peti- 

1  Stultz  v.  State,  65  Ind.  492. 

'  State  v.  Lane,  (R.  I.)  18  A.  1035;  Strong,  Petitioner,  20  Pick.  (Mass.) 
484. 

»  State  v.  Vail,  53  Mo.  97;  see  also  People  r.  Phillips,  1  Den.  (N.  Y.)  388. 

*  Williams  v.  State,  69  Tex.  368;  6  S.  W.  845;  Grieble  v.  State,  111  Ind. 
369;  12  N.  E.  700;  Tarbox  v.  Sughrue,  36  Kan.  225;  12  P.  935;  French  r. 
Cowan,  (Me.)  10  A.  335;  Neeland  v.  State,  39  Kan.  154;  Osgood  v.  Jones,  60 
N.  H.  543. 

6  State  v.  Board  of  Commissioners,  39  Kan.  85;  19  P.  2. 

•  Little  v.  State,  75  Tex.  616;  12  S  W.  965. 

7  State  1?.  Stein,  13  Neb.  529;  State  v.  Hamilton,  29  Neb.  198;  45  N.  W. 
279.  In  a  quo  warranto  proceeding  under  N.  Y.  Code,  §§  1983,  1948,  where 
the  rightful  claimant  was  joined  with  the  people,  after  judgment,  a  supple- 
mental complaint  claiming  damages  may  be  filed.  The  code  practice  warrants 
such  procedure.     People  v.  Nolan,  101  N.  T.  539. 

8  Lake  v.  State,  18  Fla.  501.  The  necessity  of  resorting  to  the  remedy  by 
quo  warranto  under  the  N.  Y.  Code,  §  432,  cannot  be  evaded  by  disabling  one 
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tion  in  quo  warranto  to  oust  the  incumbent  of  an  office,  when 
prosecuted  in  behalf  of  the  state  by  the  attorney-general,  set 
forth  the  name  of  the  person  claiming  the  office.  This  is  neces- 
sary only  where  a  judgment  of  induction  is  sought.1  Nor  can 
an  unelected  candidate  maintain  a  proceeding  by  quo  warranto 
against  an  opponent  who  usurps  the  office,  though  the  state 
might  institute  proceedings  against  him.2  And  a  proceeding  in 
the  nature  of  quo  warranto  prosecuted  in  the  name  of  the  people 
against  a  person  in  office  is  the  appropriate  manner  of  testing 
the  validity  of  the  statute  under  which  his  office  was  created.8 
In  these  cases  there  may  be  judgment  of  ouster,  although  the 
surrender  of  the  office  has  not  been  demanded.4  But  since  no 
question  of  private  right  is  involved,  the  granting  or  withholding 
of  leave  to  file  an  information  to  review  an  election  of  officers, 
at  the  instance  of  a  private  relator  who  makes  no  claim  to  office, 
rests  in  the  discretion  of  the  court,  even  where  a  good  objection 
to  the  incumbent's  title  is  shown.9 

§  1788.    Where  Relator  claim*  Title  —  Eligibility  of  Parties.  —  The 

eligibility  of  the  defendant  is  always  a  vital  issue  in  a  quo  war- 
ranto proceeding,  and  while  it  is  incumbent  on  the  defendant  to 
show  his  eligibility,  he  may  be  ousted  in  a  proceeding  instituted 
in  the  name  of  the  state,  though  the  relator  fail  to  show  himself 
eligible.6  On  the  other  hand,  the  failure  of  the  respondent  to 
prove  his  title  and  qualifications  does  not  relieve  a  relator  claim- 
ing the  office  of  the  burden  of  proving  his  own  title.7  And 
where  a  party  claiming  the  office  of  member  of  a  school  district 
board  brought  quo  warranto  alleging  his  election  and  qualifica- 
tions, and  set  up  in  addition  a  contract  relation  which  he  sus- 
tained towards  the  district,  and  that  he  had  continued  in  the 
performance  of  the  contract  since  his  election,  and  proposed  to 
complete  it,  upon  a  demurrer  to  his  petition  it  was  held  that  as 

from  entering  upon  an  office,  and  then  claiming  that,  because  he  has  not  made 
an  actual  entry  into  the  office,  the  action  will  not  lie.  People  v.  Ferris,  16  Hun, 
(tf.  Y.)  219. 

1  State  v.  Heinmiller,  38  Ohio  St.  ,101 ;  see  State  v.  Stein,  13  Neb.  529. 

*  Harrison  v.  Greaves,  59  Miss  453. 

*  People  v.  Riordan,  73  Mich.  508  *  41  N.  W.  482. 

*  Wood  v.  State,  (Ind.  Sup.)  30  N.  E.  309. 

*  State  v.  Tolan,  33  N.  J.  L,  (4  Vr.)  195. 

6  State  v.  Townsley,  56  Mo.  107 ;  Lake  v.  State,  18  Fla.  501. 
T  People  v.  Thacher,  55  N.  T.  525;  State  v.  Boal,  46  Mo.  528. 
vol.  ii.  —  48 
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there  was  a  statute  which  prohibited  a  member  of  a  school  board 
from  contracting  or  performing  any  work,  and  from  furnishing 
any  materials  used  in  such  work,  which  is  under  the  supervision, 
direction,  or  control  of  such  officer,  the  court  will  refuse  the 
remedy  of  quo  warranto  to  invest  him  with  such  office.1  But 
upon  a  petition  for  a  writ  of  quo  warranto  to  inquire  by  what 
right  a  person  holds  the  office  of  prudential  committee  of  a 
school  district,  it  was  held  the  writ  should  be  denied,  it  appear- 
ing that  the  petitioner  was  elected  without  objection  upon  the 
mistaken  understanding  of  the  voters,  that  there  had  been  no 
election  upon  a  prior  balloting,  although  it  turned  out  that  in  fact 
another  person  was  elected,  who,  at  the  same  meeting,  being 
ignorant  of  his  election,  disqualified  himself  from  holding  the 
office  by  accepting  another,  incompatible  therewith,  and  that  all 
the  voters  acquiesced  therein.2 

§1789.  Same— Title  of  Incumbent  —  Whether  the  proceeding 
be  prosecuted  by  one  claiming  title  to  the  office,  or  by  the  state 
upon  the  relation  of  a  disinterested  party,  the  inquiry  should  not 
be  restricted  to  the  regularity  of  obtaining  the  office  or  the  right 
to  enter  upon  it.  It  is  sufficient  to  warrant  judgment  of  ouster 
that  the  party  was  ineligible  at  the  time  of  his  election ; 8  nor  in 
case  of  a  constitutional  disability  arising  from  prior  malfeasance 
in  office  is  it  necessary  that  the  acts  constituting  the  same  should 
have  previously  been  established  judicially,  but  they  may  be  fully 
and  thoroughly  inquired  into  in  the  proceeding  in  quo  war- 
ranto.4 And  if  a  party  be  legally  ineligible  at  the  time  of  his 
election,  it  is  held  that  an  act  of  the  legislature  passed  subse- 
quently, removing  his  disabilities,  interferes  with  no  vested  right 
nor  with  the  functions  of  the  judiciary.6 

§  1790.  Disqualification  after  entering  upon  Duties  of  Office.  — 
While  in  proceedings  to  enforce  other  remedies,  whether  ordi- 
nary or  extraordinary,  the  title  of  one  holding  a  public  office 
under  color  of  right  cannot  be  collaterally  attacked,  yet  it  being 
a  principal  and  often  the  only  object  of  a  quo  warranto  proceed- 

1  Weston  t>.  Lane,  (Kan.)  20  P.  260 ;  40  Kan.  479. 
1  Cate  v.  Forber,  56  N.  H.  224. 

*  Brady  i>.  Howe,  50  Miss.  607;  State  v.  Gardner,  43  Ala.  234. 

4  Brady  v.  Howe,  50  Miss.  607 ;  same  principle,  Com.  v.  Allen,  70  Fa.  St* 
465. 

*  Hawkins  v.  Commonwealth,  76  Pa.  St  15. 
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ing  to  test  the  question  of  title  with  reference  to  the  time  of 
bringing  the  action,  the  burden  rests  upon  the  respondent  to 
show  title  in  himself,  and  the  state  is  only  bound  to  answer  the 
particular  claim  of  title  which  he  asserts.1  The  defendant  must 
rely  solely  upon  the  strength  of  his  own  title,  and  upon  his  fail- 
ing to  establish  it  the  state  will  be  entitled  to  judgment  of 
ouster.2  And  it  has  been  held  that  the  defendant  must  also 
show  a  continuance,  down  to  the  time  of  instituting  the  proceed- 
ings, of  every  qualification  necessary  to  entitle  him  to  continuance 
in  the  possession  and  enjoyment  of  the  office,  and  that  it  is  not 
sufficient  for  him  to  show  his  qualifications  at  the  time  of  his 
election  or  appointment,  and  rely  upon  the  presumption  of  their 
continuance.8  But  this  appears  to  be  carrying  the  principle  too 
far,  and  to  contravene  the  general  principles  of  practice  and  evi- 
dence as  applied  in  other  actions. 

§  1791.  Same  —  Forfeiture  of  Right  during  Incumbency.  —  The 
better  doctrine  is  that  the  defendant  may  rely  upon  the  presump- 
tion which  the  law  indulges  that  a  condition  of  things  once 
shown  to  exist  continues  until  the  contrary  is  shown,  and  that 
the  party  asserting  subsequent  disqualification  or  forfeiture  of 
the  right  has  the  burden  of  proving  it.  It  is  well  established, 
however,  that  where  it  is  satisfactorily  shown  that  the  defend- 
ant has  by  any  act  or  occurrence  subsequent  to  his  election  or 
appointment  forfeited  his  title,  or  become  legally  disqualified, 
judgment  of  ouster  may  go  against  him.  Thus,  under  the  North 
Carolina  statute,  it  was  held  an  action  may  be  brought  by  the 
attorney-general  to  enforce  a  forfeiture  of  the  office  of  judge  of 
probate  and  clerk  of  court,  incurred  by  failure  to  keep  his  office 
open  on  Mondays,  as  required  by  statute.  Impeachment  is  not 
the  only  remedy,  even  if  allowable.  And  a  failure  (unless  ex- 
cused by  sickness  or  other  uncontrollable  cause)  on  a  single 
Monday  is  sufficient  to  cause  a  forfeiture.4  And  where  a  person 
has  been  duly  elected  to  the  office  of  county  treasurer,  and  has 
duly  qualified  and  taken  possession  of  the  office,  and  has,  while 

1  People  v.  Mayworm,  5  Mich.  146;  State  t>.  Gleason,  12  Fla.  265;  People 
v.  Thacher,  55  N.  Y.  525;  Clark  v.  People,  15  111.  217;  State  v.  Beecher,  15 
Ohio  St.  723. 

*  People  v.  Bartlett,  6  Wend.  422 ;  People  v.  Pease,  SO  Barb.  588 ;  contra 
State  v.  Hun  ton,  28  Vt.  594. 
.   *  People  v.  Mayworm,  5  Mich.  146. 

4  People  v.  Heaton,  77  N.  C/18. 
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in  the  possession  of  the  office,  committed  certain  acta  and  neg- 
lected and  refused  to  do  certain  other  acts  which  work  a  forfeit- 
ure of  his  right  to  further  hold  the  office,  if  the  state  should 
choose  to  proceed  against  him,  and  where  he  then,  without  re- 
signing, and  without  any  judgment  having  been  rendered  against 
,him,  but  with  his  right  to  hold  the  office  still  complete,  aban- 
dons the  office,  it  is  held  that  an  action  in  the  nature  of  a  quo 
warranto  instituted  by  the  county  attorney  in  the  name  of  the 
state,  to  terminate  his  right  to  further  hold  the  office,  may  be 
•maintained,  notwithstanding  his  said  abandonment  of  the  office.1 
And  it  may  be  stated  generally  that  if  an  officer  has  in  fact  for- 
feited his  office  under  any  law,  common  or  statutory,  he  may  be 
ousted  therefrom  by  the  supreme  court,  in  an  action  in  the  nature 
of  quo  warranto,  if  there  is  no  other  adequate  remedy.2  Nor  is 
it  necessary,  where  the  commission  of  a  certain  misdemeanor 
works  a  forfeiture  of  the  office,  that  there  shall  be  a  conviction 
thereof  to  give  a  court  of  law  jurisdiction  of  a  proceeding  there- 
on by  quo  warranto.8  A  contrary  view  to  the  principles  just 
stated  and  the  weight  of  authority  has  been  taken  in  Alabama, 
where  it  was  held  tliat  an  information  in  the  nature  of  a  quo 
warranto  to  oust  a  person  from  an  office  which  he  holds,  only 
lies  against  a  person  who  was  incompetent  to  hold  the  office  from 
the  first,  and  it  is  not  the  proper  remedy  against  a  person  legally 
elected  probate  judge,  for  instance,  eligible  to  be  such  judge  when 
elected,  and  duly  inducted  into  his  office  as  such  within  the 
time  and  manner  prescribed  by  law.4 

§  1792.  Holding  over  after  Expiration  of  Term.  —  An  information 
in  the  nature  of  quo  warranto,  to  try  the  right  to  a  public  office, 
will  not  usually  be  dismissed  on  the  ground  that  the  office  has 
expired  since  the  filing  of  the  information.  But  the  information 
should  be  filed  or  proceedings  begun  before  the  resignation  took 
place  or  the  term  has  expired.6    And  a  party  who  applies  to  the 

1  State  v.  Graham,  13  Kan.  136. 

3  State  v.  Wilson,  30  Kan.  661 ;  2  P.  828;  see  also  State  v.  Foster,  80  Kan. 
365 ;  3  P.  534. 

*  Commonwealth  v.  Allen,  70  Pa>  St.  465. 

*  State  v.  Gardner,  43  Ala.  234. 

6  Hunter  v.  Chandler,  45  Mo.  452 ;  Prather  v.  Hart,  17  Neb.  508 ;  People 
t?.  Hartwell,  12  Mich.  508 ;  Burton  v.  Pat  ton,  2  Jones  (N.  C.)  L.  124.  It  seems 
that,  in  the  absence  of  express  legislation,  a  village  officer  to  be  annually  elected 
will  hold  over  until  his  successor  qualifies.  People  v.  Ferris,  16  Hon,  (N.  Y.) 
219. 
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court  far  relief  against  one  who,  his  term  having  expired,  fills 
the  office  which  the  petitioner  claims,  must  show  prima  facie  that 
a  vacancy  existed,  and  that  he  was  chosen  to  fill  it1  In  such 
cases  the  well-established  principle-  applies  that  an  extraordinary 
remedy  will  not  be  granted  where  it  would  be  without  beneficial 
results ;  and  a  proceeding  in  the  nature  of  a  quo  warranto,  for 
trial  of  title  to  an  office,  will  not  be  sustained  where  the  term  of 
office  must  necessarily  expire  before  judgment  can  be  rendered.3 

§  1793.  Proceeding  against  Appointive  Officers.  —  The  proceed- 
ing lies  in  a  proper  case  as  well  against  officers  claiming  or 
deriving  title  through  appointment,  as  against  elective  officers. 
Thus  it  lies  to  remove  a  person  appointed  to  a  public  office  by 
the  governor  of  the  commonwealth,  when  such  office  did  not 
exist,  but  who  claims  it  by  virtue  of  such  appointment,  after  it 
is  created;8  also  where  the  appointment  was  void,4  But  where 
the  governor  has  the  power  to  remove  officials  for  misconduct  in 
office  and  exercises  that  power,  not  acting  in  a  judicial  capacity 
within  the  meaning  of  the  Ohio  constitution,  it  follows  that  the 
exercise  of  that  power  by  him  cannot  be  questioned  in  a  proceed- 
ing in  qua  warranto.5  And  an  information  against  the  incum- 
bent of  an  office  for  the  sole  purpose  of  determining  who  has  the 
power  of  appointment  to  suck  office,  it  being  apparent  that  de- 
fendant will  remain  in  office  whatever  may  be  the  decision,  will 
be  dismissed.6 

§  1794.  Discretion  of  Cowrt  hereto— Public  Interest.  —  The  court, 
as  has  been  stated,7  has  a  considerable  latitude  of  discretion 
upon  applications  to  have  quo  warranto  proceedings  instituted ; 
especially  where  no  private  rights  of  the  relator  are  involved; 
Accordingly,  it  was  held  that  the  court  would  not  interfere,  to 
prevent  a.  postmaster  in  the;  employ  of  the  United  States  from 

1  Doane  v.  Scannell,.  7  Cal.  303. 

*  Morris  v.  Underwood,  19  Ga.  559 ;  People  v.  Sweeting,  2  Johns.  (H.  Y.) 
184;  State*.  Jaeobs,  17  Ohio*  143.  That  it  does  not  lie  against  an  officer 
elected  for  one  year  only,  because  it  would  be  impossible  to  decide  the  question 
until  the  expiration  of  the  term,  when  the  mischief  complained  of  would  be 
gone,  see  Commonwealth  v.  Atheara,  3  Mass.  266. 

*  Commonwealth  p.  Fowler,  10  Mass.  290.  * 
4  Commonwealth  v.  Douglas,  1  Bino.  (Pa.>  77. 

*  State  v.  Hawkins,  44  Ohio  St.  98;  5  N.  £.226;  see  Commonwealth  v. 
Swift,  4  Wbart.  (Pa.)  186. 

*  State  r.  McCullough,  20  Nev,  154 ;  18  P.  756. 
»  Supra,  §  1777. 
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acting  as  a  justice  of  the  peace,  the  office  being  of  small  impor- 
tance, for  one  year  only,  with  no  complaint  that  others  are  kept 
from  the  office  by  the  respondent's  exercise  of  it,  and  the  offices 
being  in  no  way,  practically,  incompatible.1 

§  1795.  Record  Title  not  conclusive.  —  In  quo  warranto  to  deter- 
mine the  right  to  an  elective  office,  the  record  of  the  declared 
election  is  not  conclusive.2  The  question  in  quo  warranto  as  to 
an  elective  office  is  whether  the  defendant  received  a  majority 
of  all  the  votes  which  the  canvassers  had  a  right  to  count.* 
Accordingly,  in  the  case  of  a  subsequent  election,  held  in  con- 
sequence of  a  declaration  by  the  canvassers  that  there  has  been 
a  tie  vote,  such  subsequent  election  is  not  a  bar  to  a  recovery  of 
the  office  by  the  person  elected  thereto  at  the  first  election.4  So 
under  a  statute  providing  that  "  the  town  council  shall  proceed 
within  two  days  next  after  the  election  to  count  the  ballots, 
.  .  .  and  shall  forthwith  declare  the  result, "  the  function  of  the 
council  is  ministerial  and  not  judicial,  and  the  validity  of  the 
election  may  be  inquired  into  on  quo  warranto.6  And  under 
the  Pennsylvania  constitution  a  writ  of  quo  warranto  may  issue 
against  a  public  officer  for  bribery,  fraud,  or  the  wilful  violation 
of  any  ejection  law,  without  a  preliminary  conviction  for  the 
offence  in  the  quarter  sessions;  and  the  question  whether  the 
offence  was  committed  may  be  tried  in  the  proceedings  under 
the  quo  warranto.6  But  where  there  is  fraudulent  voting  at  an 
election,  a,  prima  facie  case  must  be  made  to  show  that  it  is  at 
least  probable  that  sufficient  false  votes  were  cast  to  change  the 
result  before  an  information  in  nature  of  quo  warranto  will  be 
allowed  to  test  the  title  of  an  incumbent  to  his  office.7  Until  a 
comparatively  recent  date  the  view  seems  to  have  prevailed  in 
Missouri  that  in  such  a  proceeding  the  qualifications  of  electors 
could  not  be  inquired  into.8  But  in  a  later  case  the  doctrine 
which  accords  with  the  decisions  in  other  states  was  announced, 
it  being  held  that  where  persons  holding  offices  of  councilmen 

1  State  v.  Fisher,  28  Vt.  714;  see  also  People  t>.  Tiladale,  1  Dougl.  (Mich.)  59. 
9  Attorney- General  v.  Megin,  63  N.  H.  878. 

•  State  v.  Tierney,  23  Wis.  430. 

4  State  v.  Hern  don,  23  Fla.  287 ;  2  So.  4. 

•  State  v.  Keam,  (R.  I.)  22  A.  322. 

•  Commonwealth  v.  Walter,  83  Pa.  St.  105. 
7  State  v.  Bruggemann,  (N.  J.)  20  A.  730. 

'  See  State  v.  Vail,  53  Mo.  07 ;  State  v.  Mason,  77  Mo.  189. 


CHAP.  LVIII.]  AGAINST  PUBLIC  OFFICERS.  1463 

of  a  city  whose  charter  provides  for  the  registration  of  voters, 
derive  title  to  such  offices  from  an  election  invalid  because  the 
voters  were  not  registered,  they  are  properly  ousted  on  proceed- 
ings in  the  nature  of  quo  warranto.1  So  in  Georgia  it  was  held 
that  when  the  governor,  acting  under  the  law,  has  examined  the 
returns  made  to  his  office,  determined  that  a  certain  person  has 
received  the  highest  number  of  votes,  and  issued  a  commission 
to  such  person,  such  action  is  final,  and  the  title  of  the  person 
commissioned  to  the  office  cannot  be  subsequently  attacked  by 
one  alleging  that  the  returns  showed  that  he  was  elected.2 

§  1796.  Estoppel  of  Relator.  —  In  this  proceeding  a  relator  may 
be  estopped  so  far  as  concerns  his  private  interests  by  acts  of 
acquiescence  in  the  results  of  an  election,  or  by  other  acts  clearly 
showing  an  intention  to  abandon  his  claim  or  to  concede  the 
rights  of  the  defendant.  Thus,  where  the  only  claim  of  the 
relator  to  an  office  is  the  right  to  hold  over,  after  the  expiration 
of  his  term,  on  the  ground  that  respondent,  his  successor-elect, 
is  ineligible,  if,  while  the  action  is  pending  and  undetermined, 
relator  voluntarily  abandons  the  office,  and  surrenders  it  to  re- 
spondent, such  act  will  disqualify  him  to  further  prosecute  as 
relator,  and  amounts  to  an  abandonment  of  the  action.8  And 
where  a  code  provision  prescribing  an  enlarged  proceeding  by 
information  in  the  nature  of  quo  warranto,  and  regulating  the 
method  of  trial,  is  exclusive  as  to  the  forum  and  procedure, 
and  covers  only  actions,  in  the  name  of  the  people,  to  determine 
whether  an  office  has  been  usurped,  etc.,  an  unsuccessful  candi- 
date for  mayor  is  estopped  by  instituting  such  proceedings,  in 
preference  to  the  method  authorized  by  the  charter,  to  have  his 
own  right  to  the  office  determined ;  and  his  case  is  not  covered  by 
a  provision  in  the  information  statute  authorizing  the  right  of 
the  contestant  to  be  determined  in  a  proper  case.4 

§  1797.    Decision  of  Established  Tribunal  as  a  Bar.  —  Whether  an 

investigation  into  and  adjudication  upon  matters  pertaining  to  an 
election  by  a  legally  constituted  and  authorized  tribunal  is  con- 
clusive upon  the  courts  in  a  quo  warranto  proceeding  afterwards 
brought  to  try  the  title,  depends  somewhat  upon  whether  the 

»  State  v.  Frazier,  98  Mo.  426;  11  S.  W.  973. 

*  Corbett  t>.  McDaniel,  77  6a.  544 ;  2  S.  E.  692. 

•  State  v.  Boyd,  (Neb.)  51  N.  W.  964. 

4  People  v.  Londoner,  13  Colo.  303;  22  P.  764. 
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the  charter  of  a  city  or  town  was  declared  forfeited  to  the  state 
for  abuse,  mis-user,  or  non-user  of  franchises. 

§  1799.    Forfeiture  and  Ouster  distinguished. —  It  is  important  in 

this  connection  to  distinguish  between  the  two  well-established 
uses  of  the  remedy, — the  one  to  forfeit  franchises  already  vested, 
the  other  to  oust  the  defendant  from  franchises  never  in  fact 
granted  by  the  sovereign,  but  wrongfully  and  without  legality 
assumed  and  exercised;  for  while,  as  just  stated,  courts  will, 
from  reasons  of  public  policy,  refrain  from  forfeiting  a  muni- 
cipal charter  for  any  malfeasance  or  nonfeasance  on  the  part  of 
officers  intrusted  with  municipal  government  under  it, l  yet  there 
is  no  hesitancy  in  ousting  such  officers  from  franchises  which 
were  never  granted,  and  are  not  derivable  from  the  charter,  but 
have  been  usurped  by  them.2  Nor,  on  the  other  hand,  will  an 
information  lie  against  a  municipal  officer  for  the  purpose  of 
testing  the  legality  of  the  charter,  since  the  courts  will  not 
permit  a  charter  to  be  declared  invalid  in  a  collateral  proceed- 
ing to  which  the  corporation  is  not  a  party. 

§  1800.    Pretended     Corporation  —  IUegal    Corporation.  —  It     is 

neither  an  exception  to  nor  a  contradiction  of  the  principle 
stated  in  the  preceding  section  where,  as  has  frequently  been 
the  case,  jurisdiction  is  entertained  and  judgment  of  ouster 
entered  against  persons  who  have  assumed  to  act  as  the  officers 
of  a  municipal  corporation  which  never  in  fact  had  any  legal 
existence,  for  the  reason  that  there  was  no  law  authorizing  its 
organization,  or  because,  there  being  such  law,  conditions  ren- 
dering it  applicable  have  not  been  performed  or  facts  essential 
to  its  operation  do  not  exist.  In  such  cases  there  can  be  no 
judgment  of  forfeiture,  for  the  reason  that  neither  existence  as 
a  corporation  has  ever  been  derived  from  the  law,  nor  therefore 
other  franchises;  there  is  nothing  to  forfeit, —  only  a  naked 
usurpation  warranting  a  judgment  of  ouster.  Thus  the  fact 
and  legality  of  the  organization  of  an  independent  school  dis- 
trict, with  less  than  the  number  of  inhabitants  prescribed  by 
law,  may  be  inquired  into  by  quo  warranto.8    So  quo  warranto 

1  Com.  v.  Pittsburgh,  14  Pa.  St  177.  In  this  ease  Justice  Coulter  said : 
"  The  usurpations  of  officers  can  be  corrected  by  suitable  means,  leaving  un- 
touched the  rights,  franchises,  and  liberties  of  the  citizens  and  corporators." 

*  Regina  v.  Jones,  8  L.  T.  (n.  s.)  603. 

•  State  v.  Independent  School  District,  29  Iowa,  264 ;  infra,  §  1880.    See  also 
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is  the  proper  remedy  to  declare  the  organization  of  a  town- 
ship void,  and  to  enjoin  defendants  from  acting  as  supervisors 
thereof.1  But  in  such  case  the  action  should  not  be  brought 
against  an  alleged  township  whose  organization  is  invalid  on 
the  face  of  the  record;  it  will  lie,  however,  against  the  several 
town  officers  for  usurping  franchises.2 

§  1801.  Usurpation  of  New  Franchises  by  Municipal  Corporation. 
But  while  a  municipal  corporation  cannot  usurp  to  be  a  cor- 
poration, and  cannot  be  proceeded  against  as  such  on  that 
ground,8  jet  if  such  corporation  have  a  legal  existence,  and  as- 
sume at  the  hands  of  its  governing  body  the  exercise  of  fran- 
chises which  are  not  in  fact  derivable  from  its  charter  or  the 
general  laws  under  which  it  was  organized,  it  may  be  proceeded 
against  to  oust  it  from  such  franchises.4  Thus  where  a  city, 
without  issuing  or  granting  any  written  or  printed  licenses  or 
permits  authorizing  the  sale  of  intoxicating  liquors,  indirectly 
and  evasively  authorized  and  licensed  such  sales,  and  obtained 
revenue  from  such  sales  by  imposing  taxes  or  charges  and  simu- 
lated fines  or  forfeitures  upon  the  persons  making  such  sales,  it 
was  held  that  as  quch  power  had  not  been  conferred  upon  the 
city,  the  city  might  be  ousted  from  the  exercise  thereof  by  a 
civil  action  in  the  nature  of  quo  warranto.6 

§  1802.    Exeroise  of  Corporate    Powers  beyond    City   Limits.  — 

Where  city  authorities  assume  to  exercise  mere  corporate  powers 
beyond  the  territorial  boundaries  of  the  corporation,  the  remedy 
is  not  quo  warranto,  but  injunction.6  Proceedings  in  quo  war- 
ranto will  not  be  entertained  for  the  purpose  of  annulling  a  city 
ordinance  passed  in  the  irregular  and  improper  exercise  of  a 
power  conferred  by  law.7  But  a  distinction  is  to  be  observed 
between  the  attempt  to  enforce  invalid  ordinances  extra-territo- 

People  v.  Gartland,  (Mich.)  42  N.  W.  687;  State  v.  Tracy,  (Minn.)  51  N.  W. 
613;  Ren  wick  v.  Hall,  84  111.  162. 

1  Territory  v.  Armstrong,  50  N.  W.  832;  6  Dak.  226. 

*  Scrafford  r.  Gladwm  County  Supervisors,  41  Mich.  647;  infra,  §  1843. 
«  Infra,  §§  1838,  1843. 

*  State  v.  City  of  Topeka,  80  Kan.  658;  2  P.  587,  603.  People  v.  City  of 
Oakland,  (Cal.)  28  P.  807. 

6  State  v.  City  of  Topeka,  30  Kan.  653;  2  P.  503.  Compare  State  v.  Ca- 
haba,  30  Ala.  66. 

*  Stultz  v.  State,  65  Ind.  402. 

7  State  v.  Lyons,  31  Iowa,  432. 
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rially,  and  an  assumption  of  an  unwarranted  power  of  taxation. 
While  there  is  some  conflict  of  authority,  the  sounder  doctrine 
seems  to  be  that  the  power  of  taxation  vested  in  a  municipality 
is  a  franchise,  and  that,  therefore,  an  attempt  to  exercise  it 
without  legal  authority  amounts  to  the  usurpation  of  a  franchise, 
for  which  quo  warranto  lies  to  oust  it,  notwithstanding  the  exist- 
ence of  a  concurrent  remedy  by  injunction. l 

§  1803.  Acquiescence  of  State  —  Confirmatory  Legislation. — Aside 
from  the  rule  of  public  policy  which  prevails  in  this  country 
against  a  forfeiture  of  the  charter  of  a  municipal  corporation,  it 
is  held  that  the  state  may  by  long  acquiescence  in  the  existence 
and  acting  as  such  by  a  municipality,  become  barred  from  pro- 
ceeding against  it  through  its  officers  to  forfeit  its  franchises, 
although  its  original  organization  may  have  been  irregular  and 
not  in  accordance  with  the  general  laws  of  the  state.2  And  on 
a  similar  principle,  where  a  municipal  corporation  has  from  time 
to  time  made  subscriptions  to  the  stock  of  a  private  corporation, 
and  levied  taxes  to  pay  the  same,  though  its  power  to  do  so  was 
doubtful,  and  afterwards  an  act  of  the  legislature  confirmatory 
of  such  subscription  is  passed,  an  information  in  the  nature  of 
quo  warranto  to  question  the  validity  will  not  be  allowed.1 

1  People  t>.  City  of  Oakland,  (Cal.)  28  P.  807 ;  contra,  People  o.  Whit- 
comb,  55  111.  172. 

*  State  o.  Leatherman,  88  Ark.  81. 

•  State  v.  City  of  Charleston,  10  Rich.  491. 
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§  1804.  Appropriateness  of  the  Remedy.  —  Quo  warranto  has, 
from  its  remotest  history  as  a  remedy,  been  deemed  and  em- 
ployed as  the  exclusive  proceeding  by  which  the  sovereign  in- 
quires into  the  right  to  exercise  and  enjoy  as  well  as  the  method 
of  employing  franchises,  which,  not  being  of  common  right,  are 
considered  as  particles  or  attributes  of  sovereignty.  It  is  the 
appropriate  remedy  against  a  corporation  for  abuse  of  power, 
mis-use  of  privilege,  malfeasance,  or  nonfeasance.1 

1  Farnham  v.  Del.  &  Hudson  Canal  Co.,  61  Pa.  St  265;  Com.  v.  Union  Ins.. 
Co.,  5  Mass.  230;  State  v.  Patterson,  etc.  Tp.  Co.,  21 N.  J.  L.  1  Zab.  9;  Hous- 
ton p.  Neuae  River  Nav.  Co.,  8  Jones  (N.  C.)  476;  Com.  v.  Fowler,  10  Mass. 
290;  State  v.  Ashley,  1  Ark.  513. 
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§  1,805.  Sovereign  Source  of  Franchises.  —  In  England  the  sov- 
ereign authority  by  which  these  may  be  granted  is  the  crown, 
while  with  us  it  is  the  legislative  department  of  the  sovereign 
state  representing  the  people.  Whatever  the  act  or  conduct 
complained  of,  in  order  to  justify  a  proceeding  quo  warranto,  it 
must  amount  in  legal  contemplation  to  a  usurpation  or  abuse  of 
functions,  which,  unless  granted  to  the  citizen,  remain  a  part 
and  parcel  of  sovereign  power. 

All  franchises  not  granted  to  the  citizen  belong  to  the  state, 
and  when  those  granted  are  forfeited  or  surrendered,  they  revert 
to  the  state.1  But  the  constituted  state  authorities  cannot  pro- 
ceed against  a  citizen  in  quo  warranto  on  account  of  the  exercise 
of  any  constitutional  right,  however  much  its  exercise  may  be  a 
matter  of  public  interest. 

§  1806.  Meaning  of  Franchise. — To  determine  whether  the  pro- 
ceeding will  lie  against  the  exercise  of  privileges  claimed  to  be 
established  as  matters  of  publici  juris  by  statute,  inquiry  must 
be  directed  to  two  questions:  (1)  Has  the  legislature  prohibited 
its  exercise  by  citizens  generally,  either  with  or  without  condi- 
tion ;  and  if  it  has,  (2)  were  the  evils  in  view  as  a  reason  for 
the  prohibition  of  a  public  or  private  character  ? 

There  are  many  prohibited  acts  which  a  person  may  do  every 
day,  and  thereby  subject  himself  to  severe  penalties,  the  doing 
of  which,  however,  will  not  authorize  a  quo  warranto  proceeding. 
This  is  so  evident  as  to  require  no  illustration.  Yet  if  an  indi- 
vidual or  corporation  should  engage  in  the  business  of  life  insur- 
ance or  banking  without  complying  with  the  conditions  declared 
by  statute  to  be  necessary  to  vest  him  or  it  with  authority  to  do 
so,  the  proceeding  quo  warranto  would  lie  to  oust  him  or  it  from 
its  exercise,  and  to  recover  the  franchise  so  usurped  to  the  state, 
and  for  the  infliction  of  appropriate  penalties.9    The  right  to 

\  People  v.  Real  Estate  Bank,  5  Ark.  595;  People  v.  Manhattan  Co.,  9 
Wend.  (N.  T.)  351;  Com.  v.  James  River  Co.,  2  Va.  Cas.  190;  Reed  r.  Cum- 
berland, etc.  Canal  Corp.,  65  Me.  132;  People  v.  Thompson,  21  Wend.  235. 
An  action  in  the  nature  of  a  quo  warranto  to  annul  the  charter  and  franchises 
of  a  railroad  company  is  within  the  spirit,  if  not  the  letter,  of  Code  Civil  Proe. 
N.  Y.  §  1797,  et  seq.,  relating  to  "action  by  the  people  to  annul  a  corpora- 
tion."   People  v.  Broadway  R.  Co.,  9  N.  Y.  S.  6;  56  Hun,  45. 

*  In  the  case  of  People  v.  Utica  Ins.  Co.,  15  Johns.  357,  the  defendant 
had  been  legally  organized  under  a  charter  for  the  purpose, 'among  others,  of 
making  contracts  of  insurance  with  persons  generally  against  losses  or  damages 
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vote  with  aldermen  was  held  in  Louisiana  a  franchise  warrant- 
ing a  proceeding  against  the  person  claiming  it.1  And  it  has 
been  held  that  the  right  of  a  charitable  institution  to  own  prop- 
erty was  so  far  a  franchise  in  Pennsylvania  as  to  warrant  a  pro- 
ceeding in  quo  warranto  to  escheat  it.2  So  the  collection  of 
tolls  by  an  individual  upon  a  highway  or  bridge  without  license 
or  legal  authority  is  the  usurpation  of  a  franchise  justifying  a 
quo  warranto  proceeding.8  But  immunity  from  taxation  was 
held  not  to  be  a  corporate  franchise  or  "right  and  privilege" 

to  property  by  fire  or  otherwise.  A  proceeding  by  quo  warranto  had  been 
instituted  against  it  to  oust  it  from  the  exercise  of  the  privileges  of  carrying  on 
the  business  of  banking  contrary  to  the  statutes  regulating  that  business  and  to 
perpetually  enjoin  it  from  future  violations.  Neither  its  franchises  of  being  a 
corporation,  nor  of  doing  the  business  of  insurance,  was  attached,  and  judg- 
ment of  ouster  was  rendered  without  disturbing  its  corporate  existence  or 
business  as  an  insurance  company.  In  rendering  the  decision,  Spencer,  J., 
said :  "  Taking  it  for  granted  at  present,  for  the  purpose  of  considering  whether 
the  remedy  adopted  is  appropriate,  that  the  defendants  have  exercised  the 
right  of  banking  without  authority  and  against  the  provisions  of  the  restrain- 
ing act,  they  have  usurped  a  right  which  the  legislature  have  enacted  should 
only  be  enjoyed  and  exercised  by  authority  derived  from  them.  The  right  of 
banking,  since  the  restraining  act,  is  a  privilege  or  immunity  subsisting  in 
the  hands  of  citizens  by  grant  of  the  legislature.  The  exercise  of  the  right  of 
banking,  then,  with  us  is  the  assertion  of  a  grant  from  the  legislature  to  exer- 
cise that  privilege,  and  consequently  it  is  the  usurpation  of  a  franchise,  unless 
it  can  be  shown  that  the  privilege  has  been  granted  by  the  legislature.  An 
information  in  the  nature  of  a  writ  of  quo  warranto  need  not  show  a  title  in 
the  people  to  have  the  particular  franchise  exercised,  but  calls  on  the  intruder 
to  show  by  what  authority  he  claims  it;  and  if  the  title  set  up  be  incomplete 
the  people  are  entitled  to  judgment.  This  consideration  answers  the  argu- 
ment urged  by  the  defendant's  counsel  that  banking  was  not  a  royal  franchise 
in  England,  and  that  it  is  not  a  franchise  here  which  the  people  in  their  politi- 
cal capacity  can  enjoy. "     See  also  So.  Pac.  R.  Co.  v.  Ortonn,  32  F.  457. 

1  State  ».  Ramos,  10  La.  An.  420.  And  see  Putnam  v.  Sweet,  1  Chand. 
(Wis.)  286. 

9  West's  Appeal,  64  Pa.  St.  186. 

*  Whelchel  v.  State,  76  6a.  644.  See  also  People  v.  Anderson, etc.  Co.,  76 
Cal.  190, 18  P.  308,  holding  that  a  toll  company  which  acquired  its,  right  to 
construct  and  maintain  its  toll  road  under  an  order  of  a  county  board  made  in 
pursuance  of  a  special  act  providing  that  the  board  may  grant  a  franchise  "  for 
any  term  not  more  than  fifteen  years  from  the  date  of  said  charter  "  has  no 
right  to  collect  tolls  after  the  expiration  of  such  fifteen  years.  The  right  to 
maintain  a  public  ferry  can  only  be  acquired  by  a  grant  from  the  state,  Appeal 
of  Douglas,  112  Pa.  St.  65,  12  A.  834..  But  the  right  to  keep  a  dram-shop  is 
not  a  franchise,  though  a  license  be  required,  Swarth  v.  People,  109  111.  621. 
Held  otherwise  in  State  v.  City  of  Topeka,  30  Kan.  653;  2  P.  587.  License 
to  practise  medicine,  though  a  procurance  of  such  license  by  physicians  be 
required  by  law,  held  not  a  franchise.    State  v.  Green,  112  Ind.  462. 
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within  the  meaning  of  a  statute  authorizing  proceedings  by  quo 
warranto,  "  in  case  any  person  shall  usurp  ...  or  unlawfully 
hold .  .  .  any  office  or  franchise. "  x  It  may  be  said,  however,  gen- 
erally, that  even  in  the  absence  of  a  statutory  prohibition,  when 
the  exercise  of  a  right  becomes  so  far  prejudicial  to  the  private 
rights  of  others  as  to  justify  the  judicial  department  in  saying 
that  public  policy, — by  which  is  meant  in  that  ease  the  interest 
and  well-being  of  the  many  as  contra-distinguished  from  that  of 
one  or  a  few, — demands  that  it  be  not  permitted,  the  meaning  de- 
ductible from  such  decision  is  that  such  right  has  become  a  fran- 
chise, a  part  of  sovereign  right.  Resort  must  in  many  cases  be 
had  to  the  common  law  in  order  to  determine  whether  a  right  be 
common  to  all  or  exclusive  and  public  in  its  nature,  and  hence 
a  franchise  for  the  exercise  of  which  a  legislative  grant  must  be 
shown. 

§  1807.  Franchises  created  by  Statute.  —  Where  by  statute  the 
legal  exercise  of  a  right  which,  at  common  law,  was  private,  is 
made  to  depend  upon  compliance  with  conditions  interposed  for 
the  security  and  protection  of  the  public,  the  necessary  inference 
is  that  it  is  no  longer  private,  but  has  become  a  matter  of  pub- 
lic concern, — that  is,  a  franchise  the  assumption  and  exercise  of 
which  without  complying  with  the  conditions  prescribed  would 
be  a  usurpation  of  a  public  or  sovereign  function.  In  this 
case  the  legislature  has  done  no  more  than  was  done  by  the 
court  in  the  other  instance,  when  it  from  considerations  of  a 
public  nature  declared,  as  a  principle  of  the  common  law,  that 
facts  brought  to  its  notice,  or  of  which  it  then  took  judicial 
notice,  warranted  the  application  of  principles  existing  inde- 
pendently of  a  legislative  declaration  to  the  effect  that  the  right 
claimed  was  matter  of  public  and  not  exclusively  of  private 
concern. 

§  1808.  Same  —  Insurance  of  Life  and  Property.  —  An  illustra- 
tion of  a  privilege  of  common  or  private  right  at  common  law, 
but  which  by  statutory  recognition  and  regulation  is  made  a  fran- 
chise, is  afforded  in  the  case  of  life  insurance.  There  was  no 
class  of  business  the  transaction  of  which,  as  a  matter  of  pri- 

1  International  &  G.  N.  Ry.  Co.  v.  State,  75  Tex.  856;  12  S.  W.  685. 
The  Aot  of  July  0,  1879,  providing  for  the  use  of  the  quo  warranto  in  ease  of 
the  usurping  of  a  franchise,  refers  to  corporate  franchises.  State  v.  Smith, 
55  Tex.  447. 
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vate  right,  was  better  recognized  at  common  law  than  that  of 
making  contracts  of  insurance  upon  the  lives  of  individuals. 

But  now  by  statute  in  almost,  if  not  quite  all  the  states,  strin- 
gent requirements  as  to  security  of  the  persons  dealing  with  in- 
surers and  the  making  and  filing  reports  with  public  officers  for 
public  information,  are  provided,  and  must  be  strictly  observed 
and  complied  with  before  any  person,  association,  or  corporation, 
may  make  any  contract  of  life  insurance.  The  effect  of  such 
statute  is  to  make  that  a  franchise  which  previously  had  been  a 
matter  purely  of  private  right. 

§  1809.    Life  lofluranoe  by  Benefloial  SocietiM.  —  Curious    and 

instructive  cases  have  arisen  in  several  states  with  respect  to  the 
business  done  by  certain  corporations  organized  as  benevolent 
and  fraternal  associations,  ostensibly  not  to  do  the  business  of 
insurance  for  profit,  but  claiming  to  be  for  social,  benevolent, 
and  religious  objects,  and  as  such  exempted  by  statute  from  the 
requirements  of  the  statutes  concerning  insurance  companies  in 
the  matter  of  providing  a  guarantee  fund,  raising  capital  and 
making  periodical  reports  to  insurance  commissioners.  Under 
color  of  the  statutory  exemption  many  such  associations  have 
engaged  in  a  regular  mutual  insurance  business  under  the  spe- 
cious guise  and  laudable  pretext  of  benevolence  and  co-operation. 
In  New  York  and  California  and  a  few  other  states  extremely 
liberal  exemptions  have  been  construed  by  incorporators  of  such 
associations  to  authorize  reckless  and  indiscriminate  mutual  life 
insurance  on  the  benefit  assessment  plan.  But  a  claim  that  a 
benevolent  order  was  organized  solely  for  social,  benevolent, 
and  social  purposes,  is  not  conclusive  as  to  its  character.1  And 
it  is  plain,  on  principles  often  declared,  that  all  such  institutions 
are  flagrantly  usurping  the  functions,  franchises,  and  privileges 
of  insurance  companies,  and  that  on  proceedings  against  them 
by  quo  warranto  no  court  would  hesitate  to  forfeit  their  charters 
and  mulct  them  in  adequate  fines.8 

1  State  v.  Nichols,  78  la.  747;  41  N.  W.  Rep.  4.  An  information  in  the 
nature  of  a  quo  warranto  against  a  private  corporation  assuming  to  insure  is 
not  a  private,  but  a  public  prosecution.     People  v.  Golden  Rule,  114  111.  34. 

3  In  Farmer  v.  State,  69  Tex.  561,  it  appeared  that  individuals  bad  or* 
ganized  in  the  name  of  the  "  Masonic  Benevolent  Association  of  Texas,"  and 
in  that  corporate  name  were  issuing  policies  in  the  form  of  certificates  of 
membership,  and  of  the  dues  exacted  on  these  from  time  to  time  appropriated 
a  large  percentage  to  themselves  as  managers  and  officers  in  the  shape  of 
vol.  ii.  —  44 
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§  1810.  Corporate  Franchises  —  Common  Law  Prohibition.  —  The 
formation  of  a  corporation  is  prohibited  by  the  common  law,  and 
what  is  called  a  franchise  of  becoming  a  corporation  is  but  a 
statutory  exemption  from  the  operation  of  a  common  law  pro- 
hibition. But  the  legislature,  when  it  dispenses  with  the  opera- 
tion of  the  common  law  rule,  either  by  special  charter  or  general 
law,  usually  annexes  certain  conditions  to  be  performed  in  order 
to  enjoy  the  benefits  of  the  exemption;  and  in  the  absence  of 
such  performance,  the  common  law  rule  operates  to  make  the  as- 
sumption and  exercise  of  the  corporate  capacity  the  usurpation 
of  a  franchise. 

Under  a  general  law  by  which  all  persons  are  given  equal 
rights  to  form  corporations  for  general  purposes  on  express 
terms,  the  franchise  of  being  a  corporation  is  not  derived  from 
the  statute,  but  from  the  act  of  the  incorporators  who  by  per- 

salaries.  It  was  held  that  they  were  usurping  the  franchises  and  privileges  of 
regular  mutual  insurance  companies,  which  had  complied  with  the  law  as  such, 
and  were  subject  to  have  their  charter  cancelled.  In  construing  the  statute  of 
Texas,  which  differs  in  no  substantial  respects  from  those  of  many  other  states 
on  the  subject  under  consideration,  the  court  said:  "If  orgauized  for  profit, 
the  law  did  not  intend  to  change  their  nature  or  declare  that  to  be  benevolent 
which  was  not  so  in  reality.  The  statute  clearly  aimed  at  associations  that 
had  obtained  charters  as  benevolent  institutions,  but  were  using  their  char- 
ters for  purposes  of  gain  to  their  officers,  by  requiring  of  all  such  societies  to 
make  a  report  of  the  character  set  forth  in  the  statute.  If  such  report  was 
fairly  made,  their  true  purpose  could  be  ascertained;  and  if  benevolent  they 
might  still  exist  free  from  the  requirements  of  title  53;  but  if  managed  for  the 
purposes  of  profit  to  their  officers,  they  would  be  deemed  insurance  companies 
subject  to  the  provisions  of  that  chapter.  The  evil  the  statute  (the  statute  re- 
quiring periodical  reports)  intended  to  remedy  was  the  conducting  of  an  in- 
surance company  for  the  profit  of  its  officers  under  the  guise  of  benevolence 
and  in  evasion  of  the  insurance  laws.  The  benefits  received  (by  the  holders 
of  membership  certificates)  are  not  gratuitous.  They  are  due  to  the  member 
on  account  of  the  money  he  pays  into  the  society.  It  takes  the  risk  of  his 
continued  existence  and  good  health.  If  it  be  benevolence  to  pay  our  money 
under  such  circumstances,  then  every  mutual  life  insurance  company  is  acting 
in  a  benevolent  manner  toward  the  family  of  an  insured  member  when  it  pays 
the  policy  it  had  issued  them  for  a  money  consideration.  It  matters  not  what 
name  the  association  may  assume.  The  law  looks  to  the  real  objects  of  the 
body,  and  not  to  the  name  indicative  of  benevolence  which  it  may  have  as- 
sumed." These  views  will  be  found  supported  by  the  following  additional 
authorities:  Com.  v.  Weatherbee,  105  Mass.  149;  People  v.  Golden  Rule,  114 
111.  34,  State  v.  Farmers'  Benev.  Ass'n,  18  Neb.  281 ;  Bolton  v.  Bolton,  73  Me. 
299;  State  v.  Leitehelt,  32  N.  W.  787;  May  on  Insurance,  §  550;  State  r. 
Citizen's  Ass'n,  6  Mo.  App.  163;  State  v.  Merchants',  etc.  Ass'n,  72  Mo.  146; 
People  v.  Wilson,  46  N.  Y.  477 ;  State  v.  Standard  Life  Ass'n,  38  Ohio  St  281. 
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forming  the  prescribed  acts  take  advantage  of  the  repeal  of  the 
common  law  prohibition.  So  we  have  franchises  recognized  as 
such  at  common  law,  and  hence  not  allowed  to  be  exercised  with- 
out a  repeal  of  the  common  law  prohibition,  and  we  have  fran- 
chises made  such  by  legislative  prescription. 

To  determine  what  privileges  not  prohibited  by  statute  the 
usurpation  of  which  will  authorize  a  quo  warranto  proceeding  to 
oust  persons  and  corporations  from  their  exercise,  reference  must 
be  had  to  the  common  law  as  judicially  declared  from  time  to 
time,  as  well  as  to  legislative  enactments.1 

§  1811.  Franchises  other  than  that  of  being  a  Corporation.  —  But 
it  is  necessary,  in  considering  the  object  and  purpose  of  this 
remedy,  to  distinguish  between  the  exercise  of  the  franchise  of 
being  a  corporation,  and  the  exercise  of  other  franchises  which, 
though  they  may  most  frequently  be  the  property  of  and  subject 
of  abuse  by  corporations,  yet  are  susceptible  of  usurpation  and 
abuse  by  natural  persons  as  well.  The  proceeding  has  fre- 
quently been  prosecuted  against  individuals  for  usurpation  of 
the  franchise  of  being  a  corporation;2  but  the  instances  are  rare 
in  which  it  has  been  resorted  to  against  individuals  on  account 
of  unwarranted  exercise  of  other  franchises.8  There  are,  how- 
ever, many  franchises  of  a  corporate  character  other  than  that  of 
being  a  corporation  which  may  be  usurped  or  mis-used.  Thus 
the  franchises  of  a  railroad  corporation  additional  to  the  right 
or  franchise  of  existence  as  such  are  rights  or  privileges  which 

1  Spelling,  Priv.  Corp.  §  960. 

1  Parish  of  Bellport  v.  Tooker,  29  Barb.  256,  per  Brown,  J. ;  People  v. 
Kingston,  etc.  Turnp.  Co.,  23  Wend.  193 ;  21  N.  Y.  267  ;  Turnpike  Co.  v. 
State,  3  Wall.  210;  Chicago  L.  Ins.  Co.  r.  Needles,  113  U.  S.  574;  Ward 
v.  Farwell,  97  111.  593;  Terrett  v.  Taylor,  9  Cranch,  43. 

8  State  v.  Banon,  57  N.  H.  498,  was  a  quo  warranto  proceeding  against  two 
individuals  who  were  the  only  members  of  a  corporation  which  had  long  pre- 
viously lost  its  organization.  The  action  was  not  prosecuted  to  forfeit  the 
charter  of  the  corporation,  nor  to  oust  the  defendants  from  the  franchise  of 
being  a  corporation,  but  to  take  away  from  them  the  franchise  of  collecting  tolls 
on  the  Connecticut  River.  A  demurrer  was  interposed  on  the  ground  that  the 
action  would  not  lie  against  them  in  that  form  and  for  that  cause,  hut  it  was 
overruled  in  the  court  below,  and  its  action  in  doing  so  sustained  in  the  su- 
preme court.  In  People  i>.  Horsley,  65  Cal.  381,  judgment  of  ouster  was  ren- 
dered against  individuals  in  this  form  of  action,  for  usurpation  of  the  franchise 
of  collecting  tolls  upon  a  public  highway,  and  the  judgment  was  affirmed  in 
the  supreme  court.  No  question  as  to  the  propriety  of  the  form  of  action  was 
raised  in  either  court. 
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are  essential  to  the  operations  of  the  corporation,  and  without 
which  its  roads  and  work  would  be  of  little  value, —  such  as 
the  franchise  to  run  cars,  to  take  tolls,  to  appropriate  earth  and 
gravel  for  the  bed  of  its  road  or  water  for  its  engines,  and  the 
like.1 

§  1812.  Usurpation,  Perversion,  and  Non-user  distinguished.  — 
It  is  sometimes  difficult  to  determine  whether  the  facts  and  cir- 
cumstances amount  to  an  usurpation,  perversion,  or  non-user. 
The  following  rules  it  is  thought  will  be  found  useful  in  distin- 
guishing: (1)  If  individuals  assume  to  be  and  act  as  a  corpora- 
tion, without  having  attempted  to  incorporate ;  or  if%  after  having 
attempted  to  incorporate  for  a  purpose  not  authorized  by  law,  or 
the  object  being  authorized  the  proceedings  are  fatally  defective; 
or  if  they  do  business  the  law  has  constituted  a  franchise  by  pro- 
hibiting it  being  done  by  any  person  or  corporation  except  upon 
certain  prescribed  conditions,  the  non-compliance  with  which  is 
not  made  cause  for  a  criminal  prosecution  or  to  which  it  has  not 
affixed  a  penalty,  without  compliance  therewith ;  or  if,  being  a 
corporation,  it  exercises  franchises  wholly  foreign  to  the  objects 
for  which  it  was  incorporated,  the  charge  should  be  for  usurpa- 
tion. (2)  Where  being  legally  incorporated  for  authorized  objects 
a  corporation  has  habitually  employed  its  franchises  in  an  illegal 
manner  to  accomplish  objects  so  authorized,  or  employed  them  to 
accomplish  objects  not  authorized  in  its  charter  or  articles,  such 
acts  constitute  a  perversion.  (3)  A  corporation  being  created  for 
legal  purposes,  wholly  failing  to  proceed  to  their  accomplish- 
ment, is  guilty  of  non-user  for  which  the  proceeding  will  lie;  and 
if,  in  addition  to  such  neglect,  it  employs  its  franchises  of  being 
a  corporation  as  a  cloak  for  the  exercise  of  franchises  not  con- 
ferred upon  it,  it  is  also  guilty  of  usurpation,  and  the  complaint 
should  contain  two  counts.2 

1  Lawrence  v.  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.,  39  La.  An.  427; 
2  So.  69. 

9  Spelling  on  Priv.  Corp.  §  985.  In  People,  etc.  v.  Dash  away  Ass'n,  84  Cal. 
1 14,  it  appeared  that  a  corporation  had  been  formed  u  to  promote  temperance." 
Moneys  were  donated  to  it  by  various  parties  for  the  object  for  which  it  was 
ostensibly  organized.  In  a  quo  warranto  proceeding  against  it  the  complaint 
alleged  that  the  funds  which  had  been  donated  to  it  had  not  been  used  to  pro- 
mote temperance,  but  had  been  fraudulently  and  collusively  perverted  and 
appropriated  by  the  defendant  and  its  members.  The  court  affirmed  the 
opinion  of  the  lower  court  sustaining  a  demurrer  to  the  complaint  on  the 
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§  1813.  Causes  for  Forfeiture.  —  The  proceeding  will  lie  either 
to  forfeit  the  charter  or  existence  of  the  corporation,  or  to  forfeit 
particular  franchises  belonging  to  it.  It  lies  to  put  an  end  to 
the  corporation  as  a  whole  for  non-compliance  with  conditions 
essential  to  the  right  to  exercise  corporate  powers  of  the  kind 
granted  to  it  in  its  charter  or  claimed  by  it  in  its  articles,  or  for 
a  total .  perversion  or  abandonment  of  its  powers  legally  derived 
and  vested  in  the  incorporators ;  and  it  lies  on  the  same  grounds 
to  forfeit  particular  franchises,  in  which  case  judgment  of  forfeit- 
ure of  these  particular  franchises  may  be  rendered  without 
affecting  the  corporate  existence.1  The  establishment  against  a 
corporation,  before  a  judicial  tribunal  in  which  opportunity  for 
defence  is  afforded,  that  its  condition  is  such  as  to  render  its 
continuance  in  business  hazardous  to  the  public  or  to  those  who 
do  business  with  it ;  that  it  has  exceeded  its  corporate  powers ; 
and  that  it  has  persistently  violated  the  rules,  restrictions,  or 
conditions  prescribed  by  law, —  constitutes  sufficient  reason  for 
the  state  which  created  it  to  reclaim  the  franchises  and  privileges 
granted  to  it.2  So  it  was  held  to  be  a  violation  of  the  charter 
of  a  bank,  and  a  cause  for  its  forfeiture,  that  the  bank  had  aban- 
doned the  franchise  of  banking  and  allowed  others  to  intrude 
upon  and  usurp  its  privileges  in  that  respect,  and  issue  and  put 

ground  that  inasmuch  as  the  term  "  temperance  "  was  so  indefinite  that  a  court 
of  equity  could  not  enforce  the  trust  as  a  charitable  use,  therefore  the  public 
was  not  shown  to  be  injured  by  the  breach  of  trust  But  suppose  the  defend- 
ant had  been  incorporated  and  the  donations  had  been  to  a  use  capable  of 
enforcement  in  equity.  The  acts  alleged  would  still  have  been  a  mere  breach 
of  trust  for  which  either  the  state  or  the  donor  could  have  proceeded  m  equity 
and  had  the  aid  of  one  or  more  of  several  remedies.  True,  the  fact  that  there 
is  an  equitable  remedy  does  not  of  itself  bar  a  proceeding  by  quo  warranto,  but 
it  may  be  well  doubted  if  the  mere  fact  that  the  misappropriation  is  of  funds 
of  a  quasi  public  nature,  or  even  purely  public,  amounts  to  a  perversion  of  a 
franchise  so  as  to  authorize  the  writ.  In  the  case  then  before  the  court  there 
evidently  was  no  legal  incorporation,  as  the  promotion  of  temperance  In  its 
unqualified  sense  is  not  one  of  the  objects  specified  in  the  code  for  which  cor- 
porations may  be  formed.  A  quo  warranto  proceeding  to  oust  the  individuals 
composing  the  de  facto  corporation  from  the  exercise  of  the  franchise  of  being 
a  corporation  would  have  probably  been  sustained.  An  intimation  to  that 
effect  was  given  in  the  opinion.  Or  if  it  were  conceded  that  a  corporation 
may  be  organized  for  that  object  a  complaint  for  the  non-user  would  have  been 
sustained. 

i  Infra,  §  1880. 

*  Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S.  575;  see  also  People  v.  Man- 
hattan Mut  Fire  Ins.  Co.,  12  N.  Y.  8.  264. 
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in  circulation  as  money,  notes  or  bills  in  the  name  of  the  bank.1 
And  where,  upon  an  information  in  the  nature  of  quo  warranto, 
it  appears  that  many  of  the  subscribers  for  the  stock  of  a  rail- 
road company  are  notoriously  insolvent,  and  had  no  expec- 
tation, at  the  time  they  subscribed,  of  ever  paying  their  sub- 
scription, thus  leaving  the  amount  subscribed  in  good  faith  less 
than  that  required  by  the  statute,  a  judgment  of  forfeiture  is 
proper.2  And  in  Illinois  a  corporation  may  be  dissolved  by  the 
state  where  its  corporate  character  has  been  perverted  to  pur- 
poses of  private  gain  by  its  officers,  and  its  membership  deprived, 
by  fraud  and  abuse  of  authority  by  the  management,  of  all  par- 
ticipation in  its  affairs.3  It  is  held  in  the  case  of  a  corporation 
whose  franchises  are  of  a  private  nature,  that  it  is  a  sufficient 
cause  for  forfeiture  that  it  has  assigned  all  the  corporate  assets, 
thereby  rendering  it  incapable  of  continuing  business.4  And  a 
common  law  ground  of  forfeiture  may  be  insisted  upon,  though 
not  embraced  within  the  statute.6  But  a  trivial  excess  or  abuse 
of  power  conferred  upon  a  corporation,  or  slight  indifference  to 
the  public  welfare,  will  not  justify  a  revocation  of  its  charter. 
When  however  it  is  shown  that  the  corporation  has  deliberately 
abandoned  a  salutary  rule  prescribed  by  its  charter  for  the  benefit 
of  the  public,  and  substituted  another  rule  for  the  transaction  of 

1  State  o.  Com.  Bank  of  Manchester,  33  Miss.  475.  But  the  state  cannot  attack 
an  execution  sale  of  a  gravel  road  franchise  by  quo  warranto  on  the  grouud 
that  the  consideration  was  inadequate  in  the  absence  of  any  complaint  on  the 
part  of  persons  interested.     State  v.  Hare.  121  Ind.  308:  23  N.  £  145. 

2  Holman  v.  State,  105  Ind.  569  ;  5  N.  E.  702.  Held,  it  would  not  lie 
against  a  railroad  company  in  behalf  of  a  stockholder,  merely  because  the  cor- 
poration issued  stock  below  the  par  value,  and  began  to  construct  their  road 
before  the  requisite  amount  of  stock  was  subscribed;  it  not  appearing  that 
the  petitioner's  private  right  or  interest  was  thereby  put  in  hazard.  Hastings 
v.  Amherst,  etc.  R.  R.  Co..  9  Cush.  (Mass.)  596. 

1  Chicago  Mut.  Life  Ins.  Co.  v.  Hunt,  127  111.257;  20  N.  E.  55,  holding 
also  that  H  is  sufficient  ground  for  dissolving  the  association  that  the  books 
containing  the  accounts  of  receipts  and  expenditures  were  so  confused  and 
unsystematic  as  to  make  it  almost  impossible,  even  by  the  aid  of  experts, 
to  derive  therefrom  any  certain  information  as  to  the  financial  affairs  of  the 
association. 

4  State  v  Real  Estate  Bank,  5  Ark.  595;  so  where  a  bank  ceases  to  do 
business  and  to  file  statements,  its  charter  is  liable  to  forfeiture.  State  t». 
Seneca  Co.  Bank.  5  O.  St.  171.  It  was  held  to  lie  against  a  college  for  estab- 
lishing a  branch  in  another  place  without  power  in  its  charter.  People  u, 
Geneva  College,  5  Wend.  (N.  Y.)  211. 

*  People  v.  Bristol,  etc.  Co.,  23  Wend.  222. 
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its  business  in  violation  of  the  terms  of  its  charter,  a  court  should 
not  hesitate  to  give  judgment  of  forfeiture  against  it.1 

§  1814.    Non-performance  of  Conditions  as  a  Canoe  for  Forfeiture. 

The  rules  applicable  to  contracts  between  individuals  apply  also  to 
those  between  the  state  and  a  corporation  with  reference  to  the 
performance  of  conditions  therein.  It  is  the  same  whether  the 
condition  be  expressed  or  implied.  If  an  office  be  granted,  a 
condition  is  implied  that  the  party  shall  faithfully  execute  it, 
and  for  neglect  the  grantor  may  discharge  him.  Grants  of  cor- 
porate franchises  to  individuals  may  justly  and  reasonably  be 
placed  upon  the  same  footing.  The  powers  and  privileges  are 
conferred  and  the  conditions  enjoined  upon  them;  they  obtain 
the  grant  and  engage  to  perform  the  conditions;  and  when 
charged  with  a  breach,  there  is  no  reason  why  they  should  not  be 
held  accountable  upon  principles  applicable  to  an  individual  to 
whom  valuable  grants  have  been  made  upon  conditions  precedent 
or  subsequent.2 

The  duty  of  a  railroad  corporation  to  maintain  and  operate  its 
road  is  a  public  duty,  and  the  chief  end  of  its  creation  and  exist- 
ence, and  the  consideration  on  which  it  receives  its  grants  and 
franchises  from  the  state ;  and  the  suspension  of  such  duties  is 
a  suspension  of  its  lawful  business  within  the  meaning  of  the 
statute,  and  a  cause  for  forfeiture,  though  the  corporation  also 
possesses  and  continues  to  exercise  other  subordinate  and  sec- 
ondary franchises,  unless  such  forfeiture  is  waived,  or  the  right 
to  continue  to  exist  as  a  corporation  after  such  suspension  of 
its  business  is  sanctioned  by  the  state.8  So  under  an  act  pro- 
viding that  a  municipal  corporation  may  grant  to  street  railway 

1  State  v.  Cent  Ohio  Mut.  Relief  Association,  29  Ohio  St.  399.  In  this 
case  it  was  held  that  where  a  corporation  had  assumed  franchises  not  granted 
and  it  appeared  that  the  certificate  of  incorporation  did  not  comply  with  the 
requirements  of  the  statute  under  which  it  was  organized,  the  court  in  the  ex- 
ercise of  its  discretion  would  oust  it  of  its  franchises  to  be  a  corporation ;  see 
also  State  v.  Standard  Life  Association,  38  Ohio  St.  281 ;  State  o.  Ry.  Co., 
40  Id.  504. 

8  Spelling  on  Priv.  Corp.  §  966;  People  v.  Kingston,  etc.  Turnp.  Co.,  23 
Wend.  193;  Ward  v.  Farwell,  97  111.  593. 

«  State  v.  Minn.  etc.  R.  Co.,  36  Minn.  246;  30  N.  W.  816.  But  a  railroad 
company  not  limited  by  its  charter  as  to  the  time  of  construction  may  con- 
struct its  line  long  subsequent  to  the  date  of  its  charter.  Western,  etc.  R.  R. 
Co. 's  App.,  104  Pa.  St.  399;  see  also  Un.  Canal  Co.  v.  Young,  1  Whart.  (Pa.) 
410. 
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istence,  and  its  powers  shall  cease  as  far  as  it  relates  "  to  the 
unfinished  part  of  the  road,  "  and  shall  be  incapable  of  resump- 
tion by  any  subsequent  act  of  incorporation,"  it  was  held  that 
the  failure  to  begin  the  construction  of  the  road  within  the 
two  years  worked  a  forfeit  of  corporate  existence  without  any 
judicial  proceedings  for  that  purpose.1  But  where  the  clause 
in  the  act  granting  corporate  rights  clearly  contemplates  prece- 
dent corporate  existence,  and  the  clause  imposing  the  penalty 
of  forfeiture  for  non-performance  of  conditions  fails  to  clearly 
indicate  an  intent  that  the  corporation  shall  thereafter  be  dis- 
abled from  transacting  any  of  the  business  for  which  it  is 
created,  a  non-compliance  is  only  cause  for  forfeiture  by  quo 
warranto  proceedings.2  Thus,  where  the  charter  of  a  railroad 
company  provides  that  upon  failure  to  commence  or  complete 
the  road  as  therein  provided,  the  company  "is  to  forfeit  the 
rights  acquired  by  it  under  this  act,"  a  cause  for  forfeiture  does 
not  per  se  divest  the  company  of  the  franchise  without  suit 
brought  for  that  purpose,  and  the  company  cannot  be  attacked 
for  its  default  in  condemnation  proceedings  instituted  by  it8 
So  under  a  general  law  providing  that  the  suspension  of  its 
lawful  business  by  a  railroad  company  for  one  year  shall  be  a 
ground  of  forfeiture  "  of  its  privileges  and  franchises  acquired 
under  the  laws  of  this  state,"  the  corporation  is  not  to  be 
deemed  dissolved  until  such  forfeiture  is  judicially  ascertained 
and  declared.4  Nor  does  the  insolvency  of  an  incorporated 
company  operate,  ipso  facto,  as  a  dissolution,  without  judicial 
proceedings   on  the  part  of  the  state  to  enforce   it.6    But  a 

1  By  waters  v.  Paris  &  G.  N.  Ry.  Co.,  73  Tex.  624;  11  S.  W.  856.  Rule  ap- 
plied to  a  private  road  company.  Western  Plank  Road  v.  Central  Un.  TeL 
Co.,116Ind.  229;  18  N.  E.  14. 

*  People  v.  City  Bank,  7  Colo.  226 ;  Eastern,  etc.  Co.  v.  Regina,  22  L.  &  Eq. 
(Eng.)  328,  failure  to  pay  in  capital  stock  as  required  by  charter;  People  r. 
Nat.  Sav.  Bank,  129  111.  618,  22  N.  E.  288,  failure  to  complete  subscriptions 
as  required  by  charter ;  People  v.  Kingston,  etc.  I.  Co.,  23  Wend.  193,  fail- 
ure to  construct  road  as  required.  To  same  effect,  see  Hughes  v.  North  Pac. 
Ry.  Co.,  18  Fed.  106,  where  there  was  a  failure  to  construct  the  number  of 
miles  of  road  required  by  the  charter  within  the  prescribed  time;  Arthur  r. 
Commercial  Bank,  17  Miss.  394,  430. 

«  In  re  Brooklyn  El.  Ry  Co.,  (N.  Y.)  26  N.  E.  474. 

*  State  v.  Minn.  Cent.  Ry.  Co.,  36  Minn.  246;  30  N.  W.  816. 

6  People  v.  Bank  of  Pontiac,  12  Mich.  527.  Failure  to  secure  the  whole 
subscription  within  the  prescribed  time,  though  rendering  the  corporation 
liable  to  proceedings  by  quo  warranto,  does  not  per  se  lapse  the  charter. 
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different  rule  applies  when  a  new  constitution  or  a  general 
law  provides  that  all  charters  previously  granted  shall  become 
void  on  its  taking  effect  and  requiring  re-incorporation.  Such 
provisions  are  self  enforcing. l 

§  1818.  Usurpation  of  Franchises.  —  The  state  may,  in  this 
form,  interpose  its  authority  at  any  time  to  compel  an  abandon- 
ment of  an  act  of  'incorporation  in  excess  of  power;2  and  it 
is  the  proper  remedy  against  individuals  who  assume  corpo- 
rate capacity  without  legal  authority.8  Thus  an  "association 
or  number  of  persons "  who,  in  conducting  the  business  of  in- 
surance, profess  to  limit  their  liability  to  the  amount  of  money 
contributed  by  each,  and  assume  to  give  perpetuity  to  the  busi- 
ness by  making  membership  certificates  transferable  by  the 
assignment  of  the  member  or  his  personal  representatives,  are 
"acting  as  a  corporation,"  so  as  to  authorize  a  judgment  of 
ouster  on  quo  warranto  where  they  are  not  legally  incorporated.4 
But  the  proceeding  will  not  lie  if  the  forms  of  law  in  the 
organization  of  the  corporation  have  been  complied  with,  and 
the  certificate  issued  by  the  secretary  of  the  commonwealth, 
although  the  certificate  was  obtained  by  fraud.6  Nor  will  an 
allegation  thaf  an  act  of  incorporation  granted  by  the  state 
is  contrary  to  the  Constitution  of  the  United  States  and  acts 
of  Congress  support  a  forfeiture  in  a  state  court.6  Quo  war- 
ranto also  lies  for  usurpation  by  a  corporation  or  an  individual 
of  franchises  other  than  that  of  being  a  corporation;  and  an 
action  is  maintainable  in  the  name  of  the  people  to  restrain  a 
corporation  from  exercising  authority  not  possessed  by  it  under 
its  charter  or  by-laws.7     It  is  also  the  proper  remedy  in  case 

People  v.  Nat.  Sav.  Bank,  129  111.  618 ;  22  N.  E.  288 ;  People  t;.  City  Bank  of 
Leadville,  7  Colo.  226;  3  P.  214. 

1  Cincleclamonche,  etc.  Co.  v.  Corn.,  100  Pa.  St.  438,  also  holding  that  a 
new  state  constitution  may  forfeit  all  charters  previously  existing,  but  which 
have  not  been  used  by  the  incorporators;  see  also  Com.  v.  Lykens  W.  Co.,  110 
Pa.  St.  391 ;  2  A.  63,  giving  the  same  effect  to  an  act  of  the  legislature. 

8  Camden  &  A.  R.  Co.  v.  May's  Landing,  etc.  Co.,  48  N.  J.  L.  530;  7  A. 
523.  But  a  charter  being  admitted  or  shown  to  exist,  its  legality  will  not  be 
tried  in  this  form.     Reg.  v.  Taylor,  11  A.  &  E.  949. 

«  Attorney-General  v.  Perkins,  73  Mich.  303 ;  41  N.  W.  426. 

*  Greene  v.  People,  (Til )  21  N.  E  605. 

6  Rice  o.  Commonwealth  Bank,  126  Mass.  300. 

6  People  v.  Renns,  etc.  Co.,  15  Wend.  (N.  Y.)  113. 

7  People  v.  Mayor  of  ST.  Y.,  32  Barb.  (N.  Y.)  35;  10  Abb.  Pr.  144;  19  How. 
Pr.  155.     Compare  Commonwealth  v.  Delaware,  etc.  Co.,  43  Pa.  St.  295. 
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of  the  usurpation  of  a  franchise  by  an  individual,  as  when  the 
recorder  claims  the  right  to  vote  with  the  aldermen.1 

§  1819.  Illegal  Assumption  of  franchises  distinguished  from  Ex- 
ercise of  Unauthorised  Powers.  —  There  is  a  nice  distinction  neces- 
sary to  be  kept  in  view  between  corporate  powers  and  corporate 
franchises.  The  occasional  and  temporary  abuse  of  the  former 
is  a  matter  of  complaint  for  the  shareholders  and  creditors ;  but 
the  state  can  object  only  when  such  abuse  has  been  continued  to 
the  extent  of  involving  and  injuring  public  interests.  The  as- 
sumption of  a  mere  power,  such  as  any  individual  may  assume, 
for  instance  the  right  to  manufacture  an  article  or  to  deal  in 
evidences  of  indebtedness  when  not  authorized  by  the  charter, 
constitutes  a  ground  of  complaint  by  those  privately  interested 
only,  unless  long  continued,  in  which  case  the  state  may  proceed 
by  quo  warranto.2  And  while  quo  warranto  lies  against  a  corpo- 
ration" to  determine  whether  there  has  been  a  mis-user  or  a  non- 

1  Reynolds  v.  Baldwin,  1  La.  An.  162 ;  State  v.  Ramos,  10  La.  An.  420 ; 
see  also  Putnam  v.  Scott,  1  Chand.  Wis.  286;  supra,  §1811. 

*  Spelling  on  Priv.  Corp.  §  986.  In  a  recent  Minnesota  case  the  court  said: 
"  We  think  it  may  be  safely  stated  as  the  general  consensus  of  the  authorities 
that  to  constitute  a  mis-user  of  the  corporate  franchise  such  as  to  warrant  its 
forfeiture,  the  ultra  vires  acts  must  be  so  substantial  and  continued  as  to 
amount  to  a  clear  violation  of  the  condition  upon  which  the  franchise  was 
granted,  and  so  derange  or  destroy  the  business  of  the  corporation  that  it  no 
longer  fulfils  the  end  for  which  it  was  created.  But  in  case  of  excess  of 
powers,  it  is  only  where  public  mischief  is  done  or  threatened  that  the  state  by 
the  attorney-general  should  interfere.  State  v.  Minn.  T.  M.  Co.,  40  Minn. 
213,  per  Mitchell,  J.  The  relation  of  the  parties  with  respect  to  the  franchise 
and  to  the  powers  and  authority  granted  in  connection  with  it  are  different. 
The  grant  of  a  franchise  of  acting  in  a  corporate  capacity  invests  the  corpora- 
tion with  no  rights,  and  its  exercise  involves  the  state  in  no  obligation  which 
will  prevent  it  from  resuming  it  at  will.  The  state  has  an  abiding  control 
over  it  which  it  may  exercise  at  any  time  by  resuming  it  or  imposing  new  con- 
ditions upon  its  exercise.  With  the  resumption  of  the  franchise  the  powers 
conferred  in  connection  with  it  terminate,  to  the  same  extent  as  instructions 
to  an  agent  become  functus  officio  on  a  termination  of  the  agency.  But  to  con- 
tinue the  illustration,  an  agent  may  have  been  instrumental  in  causing  con- 
tracts to  be  made  and  property  rights  to  become  vested.  Through  the  exercise 
of  his  authority  third  parties  may  have  incurred  obligations  among  themselves 
affecting  property  connected  with  the  agency  and  involving  his  powers  as  an 
agent  as  well  as  his  relation  to  the  principal.  These  contracts  are  vested 
rights  which  the  principal  has  not  the  power  to  alter  by  revoking  the  author- 
ity." Spelling  on  Priv.  Corp.  §  1051 ;  see  People  v.  O'Brien,  111  N.  Y.  1 ;  North- 
ern Pac.  R.  Co.  r.  Carland,  5  Mont.  146;  3  P.  134,  holding  also  that  equity  will 
interpose  by  injunction  to  prevent  the  destruction  of  a  franchise  in  the  same 
manner  and  for  the  same  reasons  as  in  the  case  of  other  property 
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user  of  corporate  franchises,  or  whether  the  corporation  has 
usurped  franchises  never  granted  to  it,  yet  it  does  not  lie  to  test 
the  legality  of  any  act  of  the  corporation.1 

§  1820.  Employment  of  the  Remedy  to  proteot  the  State  from 
Monopolies. «—  There  is  substantial  harmony  between  the  English 
and  American  definitions  of  monopoly,  the  decisions  of  the  two 
countries  agreeing  that  contracts  in  restraint  of  trade  are  illegal. 
When  corporations  have  entered  into  a  combination  or  "trust," 
there  are  two  grounds  upon  which  the  corporations  themselves 
are  open  to  attack  at  suit  of  the  state  in  quo  warranto :  (1)  That 
they  have  attempted  to  grant  away  franchises  conferred  upon 
them  in  trust,  the  transfer  being  a  breach  of  the  implied  condi- 
tion that  the  particular  grantees  shall  retain  and  execute  the 
trust;  (2)  that  in  making  the  contract,  the  result  of  which  is 
the  creation  of  a  monopoly,  they  are  guilty  of  an  abuse  of  their 
franchises  in  having  employed  them  in  doing  an  illegal  act.2 

On  the  first  ground,  the  question  of  the  extent  of  public  inter- 
est in  the  exercise  of  the  franchises  transferred  is  important  in 
this  country,  but  not  in  England ;  while  on  the  second,  the  same 
principles  would  apply  in  determining  the  question  of  legality. 
These  suggestions  will  be  found  useful  in  making  a  proper  ap- 
plication of  the  decisions. 

An  important  rule,  well  established,  is  that  in  a  proceeding 
against  a  corporation  by  quo  warranto  for  having  formed  with 
others  a  monopoly  in  the  shape  of  a  "trust,"  no  actual  public  in- 
jury need  be  proven,  but  it  will  be  presumed  when  an  agreement  is 
shown  which,  if  carried  out,  will  obviously  result  to  the  public 
detriment  An  attempt  by  several  combining  corporations  to 
suppress  competition  may  well  be  viewed  in  the  light  of  an  un- 
lawful conspiracy  in  the  name  of  the  corporation,  which  is  itself 
an  illegal  act  warranting  the  state  in  resuming  its  charter  aside 
from  any  contemplated  injury  to  economic  interests.8 

1  State  v.  Hannibal  &  Ralls  County  Gravel-Road  Co.,  87  Mo.  App.  496. 

*  People  v.  North  River  Refinery  Co.,  121  N.  Y.  696. 

«  See  Ward  v.  Farwell,  97  111.  593;  Ins.  Co.  v.  Needles,  118  U.  S.  574;  Peo- 
ple v.  Dispensary,  7  Lans.  806;  People  v.  Bristol,  23  Wend.  235;  People  v. 
Fishkill,  27  Barb  445;  State  v.  R.  R.  Co.,  45  Wis.  590;  Ches.  &  Ohio  v.  Bait. 
&  Ohio,  4  Gill  &  J.  1.  The  view  taken  in  the  text  was  thus  stated  in  an 
English  case:  "  I  do  not  think  that  any  averment  is  necessary  as  to  what  has 
been  done  under  it,  or  as  to  any  mischief  which  it  has  actually  produced.  We 
are  to  consider  what  may  be  done  under  it  and  what  mischief  may  thus  arise." 
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§  1821.  Entering  into  a  "Trust"  as  Partners.  —  Where  corpora- 
tions form  a  trust  amounting  in  legal  effect  to  a  co-partnership, 
their  acts  in  entering  into  it  are  clearly  contrary  to  public  policy 
and  ultra  vires  ;  and  their  charters  are  liable  to  forfeiture  to  the 
state  in  quo  warranto  proceedings. 

No  reliable  rules  for  determining  to  what  extent  competition 
may  be  suppressed  or  bought  off  without  contravening  public 
policy  against  monopolies  can  be  laid  down.  Virtually,  the 
same  state  of  facts  have  in  different  courts  led  to  opposite 
decisions.  This  must  of  necessity  ever  be  so,  while  so  indef- 
inite an  idea  as  that  designated  by  the  term  "public  policy  " 
is  made  the  test  and  basis  of  decisions.  The  character  of  insti- 
tutions, the  temper  of  the  people,  and  the  peculiarities  of  the 
business  and  industries  in  which  they  are  engaged  within  the 
jurisdiction  where  a  question  arises,  have  their  separate  and 
combined  influence  in  shaping  the  policy  of  the  state  and  the 
views  of  courts.  Much  more  do  local  statutory  and  constitu- 
tional provisions  affect  the  question.  The  most  important  factor 
of  commercial  life  is  the  liberty  of  contracting,  and  it  should  not 
be  abridged  except  where  it  is  made  clear  that  the  public  will  be 
injuriously  affected  by  its  unrestrained  exercise  in  a  particular 
case.  Freedom  of  all  kinds  may  be  abused,  and  commercial  free- 
dom as  well  as  any  other  may  lead  to  monopoly  and  oppression.1 
When,  as  is  sometimes  the  case,  excessive  competition  has  be- 
come, or  is  about  to  become,  ruinous  to  private  parties, — which 
it  is  to  the  public  interest  to  prevent  rather  than  to  encourage, — 
anti -competitive  contracts  are  reasonable  and  should  be  upheld. 
It  is  only  when  such  contracts  are  publicly  oppressive  that  they 
become  unreasonable,  and  should  be  condemned  as  contrary  to 
public  policy.     "  All  the  cases,  ancient  and  modern,  agree  that 

Hilton  v.  Eckersley,  6  £1.  &  Bl.  47,  65,  per  Lord  Campbell,  C.  J. ;  see  also 
Claney  v.  Salt  Co.,  62  Barb.' 406;  Atchison  v.  Milton,  43  N.  T.  149 ;  Hooker  p. 
Van de water,  4  Denio,  352 ;  Stanton  v.  Allen,  5  Denio,  440 ;  Matter  of  Jacobs, 
98  N.  Y.  110 ;  Mugler  t>.  Kansas,  123  U.  S.  661. 

1  Spelling  on  Priv.  Corp.  §972,  Rev.  St.  U.  S.  5239.  In  Diamond  Match  Co 
v.  Roeber,  106  N.  Y.  473,  it  was  held  that  a  party  may  legally  purchase  the 
trade  and  business  of  another  for  the  very  purpose  of  preventing  competition, 
and  that  the  validity  of  the  contract,  if  supported  by  a  consideration,  will  de- 
pend upon  its  reasonableness  as  between  the  parties.  In  the  same  case  it  was 
held  that  a  restraint  of  trade  was  not  general,  but  partial,  — though  covering 
the  whole  country  with  the  exception  of  Nevada  and  Montana.  See  also 
Horner  v.  Graves,  7  Bingham,  735. 
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a  combination  the  tendency  of  which  is  to  prevent  general  com- 
petition and  to  control  prices,  is  detrimental  to  the  public,  and 
consequently  unlawful."  l 

§1822.  Same  — Diatinotdons.  —  Although  the  adjudications  in 
this  country  have  been  affected  somewhat  by  the  question  whether 
the  corporations  only  or  third  parties  were  affected  by  the  agree- 
ment under  consideration,  yet  the  general  rule  is  well  estab- 
lished that  corporations  are  incapable  of  forming  co-partnerships 
under  the  powers  which  they  possess  at  common  law,  where  the 
same  objection  would  lie  against  their  forming  a  co-partnership 
as  against  their  consolidating.2 

A  distinction  should  be  taken  between  a  contract  of  partner- 
ship and  one  whereby  a  corporation  in  a  single  transaction,  or 
in  a  series  of  transactions,  becomes  jointly  interested  or  liable 
with  others.  Such  relation  a  corporation  has  common  law  power 
to  hold  in  the  transaction  of  its  legitimate  business,  and  may  be 
joint  plaintiff  or  defendant  in  actions  arising  therefrom.8  Courts 
have  evinced  an  indisposition  to  construe  agreements  between 
corporations  as  contracts  of  co-partnership,  especially  where  no 
public  injury  was  likely  to  result  from  the  making  and  carrying 
them  out.  4 

§  1828.  For  making  Contracts  whereby  Speolal  Powers  and  Cor- 
porate Control  are  delegated.  —  Closely  similar  to  a  surrender  of 
franchises  by  one  corporation  to  another,  and  likewise  contrary 

1  People  ».  N.  R.  Sugar  Ref.  Co.,  121  N.  Y.  696 ;  5  Ry.  &  Corp.  L.  J.  56, 
65,  per  Barrett,  J.  See  Hooper  v.  Vandewater,  4  Denio,  349 ;  Stanton  v. 
Allen,  5  Denio,  434;  Morns  Run  Coal  Co.  ».  Marclay  Coal  Co.,  68  Pa.  St  186; 
Salt  Co.  o.  Guthrie,  35  Ohio  St.  672;  Croft  v.  McConnoughy,  79  111.  339;  Hoff- 
man v.  Brooks,  11  Weekly  L.  Bull.  358. 

9  Parsons  on  Partnership,  p.  79 ;  Story  on  Partnership,  p.  29,  note ;  Pearce 
p.  Mad.  &  S.  R.  R.  Co.,  21  How.  441 ;  Marine  Bank  v.  Ogrien,  29  111.  248;  Mal- 
lory  r.  Hannaur  Oil  Works,  2  Pick.  (Tenn.)  598;  8  S.  W.  396. 

•  N.  Y.  &  Sharon  Canal  Co.  v.  Fulton  Bank,  7  Wend.  412;  Olcott  v.  Tioga 
R.  R.  Co.,  27  tf.  Y.  546 ;  Maine  Bank  v.  Ogden,  29  111.  248;  Peckham  c.  North 
Parish  of  Haverhill,  16  Pick.  287  ;  Stanley  v.  C.  &  C.R.  R.  Co.,  18  Ohio,  552. 

«  See  Holmes  v.  Old  Colony  R.  R.  Co.,  99  Mass.  220;  Mohawk  &  Hudson 
H.  R.  Co.  v  Niles,  3  Hill,  162.  In  England  it  is  provided  by  statute  that  rail- 
way companies  may  "  enter  into  any  contract  for  the  division  or  apportionment 
of  the  tolls  to  be  taken  upon  their  respective  railways;  "  8  &  9  Vict.,  ch.  20, 
§  87.  While  this  statute  does  not  expressly  authorize  the  formation  of  part- 
nerships between  railway  companies,  it  gives  ample  opportunity  for  the  mak- 
ing of  net  earnings  the  basis  of  calculating  the  share  of  each  in  the  joint 
enterprise.    Goddf  roi  &  Short,  396. 
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to  public  policy  and  violative  of  the  implied  conditions  upon 
which  they  were  granted,  are  agreements  by  which  several  cor- 
porations by  mutual  consent  abdicate  their  ordinary  corporate 
functions  and  seek  to  confer  the  same  upon  a  board  of  trustees 
who  become,  under  the  articles  of  agreement,  the  repository  of 
all  the  contracting  powers  of  the  several  corporations.1  Most  of 
the  cases,  up  to  a  very  recent  date,  involved  the  legality  of  asso- 
ciations into  which  several  railroad  companies  had  entered,  and 
the  latter  day  "  trust  "  is  but  an  adaptation  of  the  railroad  pool  to 
manufacturing  and  trading  corporations. 

Quo  warranto  will  not  lie  against  corporations  entering  into 
such  contracts  when  the  right  to  enter  into  them  is  not  abused 
and  perverted  to  the  creation  of  oppressive  monopolies,  if  the 
corporate  organizations  are  kept  distinct.  The  law  requires 
that  the  functions  and  duties  of  each  corporation  shall  be  per- 
formed by  its  duly  constituted  officers  and  agents  without  inter- 
ference by  those  of  other  corporations.  These  requirements 
being  met,  the  stockholders  certainly  may  legally  consent  that 
the  net  profits  of  each  corporation  shall  constitute  a  common  fund 
to  be  shared  between  the  corporations.  But  in  passing  upon  the 
validity  of  such  agreements  it  is  important  to  bear  in  mind  that 
the  franchises  and  other  delegated  powers  of  the  corporation 
cannot  be  transferred  without  legislative  sanction.2 

1  Spelling  on  Priv.  Corp.  §  974.  "  Corporations  may  make  all  necessary 
arrangements  for  cheaply  and  expeditiously  developing  or  carrying  on  their 
particular  business,  but  it  is  another  thing  to  go  beyond  this,  —  to  enter 
into  contracts,  for  instance,  by  which  the  exclusive  control  or  the  exclusive 
right  of  working  the  line  is  handed  over  to  other  parties.  All  such  arrange- 
ments, whatever  their  form,  however  disguised,  are  ultra  rires  and  void." 
Green's  Brice's  "Ultra  Vires,"  339;  State  ».  Standard  Oil  Co.,  (Ohio)  80 
N.  E.  279 

a  Spelling  on  Priv.  Corp.  §  973.  Where  two  railroads  had  agreed  to  build  a 
road  from  certain  cities,  to  connect  with  each  other  at  a  given  place,  and  that 
the  charges  for  the  transportation  should  be  regulated  by  both  companies,  an 
injunction  was  granted  to  restrain  one  company  from  changing  gauge  so  as  to 
break  up  the  connection.  C.  P.  &  I.  R.  C.  v.  I.  &  B  R.  Co.,  5  McLean,'  4o0. 
The  court  said:  "  It  is  further  alleged  that  under  the  contract  the  respective 
companies  by  acting  together  in  fixing  the  rates  for  the  transportation  of  pas- 
sengers and  freight  conveyed  a  part  of  their  franchise  of  either  company.  The 
companies  may  agree  as  individuals  to  certain  rates  of  transportation  which 
may  be  considered  mutually  advantageous.  Neither  company  has  parted  with 
its  corporate  powers;  each  acts  for  itself  and  under  its  own  powers  in  fixing 
rates  of  transportation,  and  they  both  agree  that  the  charge  shall  be  uniform 
throughout  the  line.'1 
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§  1824.  Trafflo  Arrangements  between  Railroads.  —  It  is  not 
always  so  prejudicial  to  the  public  as  to  justify  quo  warranto 
proceedings  for  railroad  companies  to  form  traffic  arrangements, 
under  which  they  may  share  proportionately  in  the  profits  of 
their  joint  operations,  and  thus  avoid  ruinous  competition  on 
the  one  hand,  and  insure  their  patrons  uniformity  of  rates  and 
stability  of  prices  on  the  other.  Such  agreements,  where  not 
amounting  to  a  delegation  of  corporate  powers,  or  the  formation 
of  co-partnerships,  were  generally  upheld  by  both  state  and 
Federal  courts,  prior  to  the  enactment  of  the  interstate  commerce 
law,  and  to  a  limited  extent  since.  And  public  policy,  as  well 
as  positive  legislative  authority,  sustain  traffic  arrangements  in 
England.  It  is  there  held  that  an  agreement  between  two  rail- 
roads to  divide  profits  in  certain  proportions,  with  a  view  of  pre- 
venting competition,  are  valid,  and  in  the  public  interest.1  But 
in  this  country,  in  the  absence  of  statutory  authority,  an  agree- 
ment providing  for  the  division  of  profits  arising  from  the  whole 
existing  traffic  of  a  given  territory  entered  into  between  two  or 
more  corporations,  whether  the  result  is  a  partnership  or  not, 
would  be  illegal  and  void,  not  only  because  against  public  policy, 
but  for  the  further  reason  that  it  is  an  unauthorized  delegation 

1  Shrewsbury,  etc  R.  R.  Co.  Cas.  r.  London  R.  R.  Co.,  6  H.  of  L.  Cas.  652. 
See  also  Wickens  v.  Evans,  3  Y.  &  J.  318,  and  cases  cited.  In  a  recent  case 
Lord  Coleridge  held  that  an  arrangement  between  vessel  owners  to  keep  busi- 
ness to  themselves  and  prevent  competition  by  crowding  out  a  competition 
was  not  invalid  as  long  as  no  illegal  means  were  resorted  to.  Mogul  S.  S.  Co. 
v.  McGregor,  57  L.  J.  R.  541.  In  England  the  question  whether  or  not  a 
transfer  of  special  powers  and  a  relinquishment  of  franchises  by  one  cor- 
poration to  another  is  ultra  vires  and  void  is  unaffected  by  any  considera- 
tions of  public  interest;  but  an  exactly  contrary  view  obtains  in  this  country. 
This  difference  may  account  for  the  conflict  apparent  in  some  of  the  decisions 
in  the  two  countries  on  the  subject  of  traffic  arrangements  between  carriers 
by  land  and  water.  The  agreement  between  the  steamship  companies  up- 
held in  Magul  S.  S.  Co.  v.  McGregor,  57  L.  J.  R.  541,  before  referred  to, 
would  upon  American  authority  have  been  held  void  because  prejudicial  to 
public  interest.  If  it  had  been  shown  in  that  case  that  the  agreement 
created  a  monopoly,  the  decision  would  have  been  different  upon  English 
as  well  as  upon  American  authority.  As  it  was,  the  only  issue  was  whether 
the  entering  into  and  carrying  out  the  agreement  was  an  abuse  of  a  fran- 
chise, and  the  public  interest  in  its  exercise  being  ignored,  the  agreement 
was  upheld.  In  this  country  a  corporation  vested  with  franchises  of  a 
public  nature  must  exercise  them,  and  cannot  either  delegate  or  abdicate, 
except  to  the  sovereignty  which  gave  them  the  privileges  and  authority  thus 
granted. 

vol.  ii.  —  43 
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capable  of  engaging  in  such  commerce,  and  the  corporation  in 
fact  so  engages,  that  furnishes  it  no  emancipation  or  immunity 
from  the  control  of  the  state.1 

§  1828.  Essential  Facts  —  Discretion  of  Court.  —  It  is  not  suffi- 
cient that  the  act  complained  of  was  merely  illegal,  though  done 
in  the  corporate  name.  It  must  also  appear,  (1)  that  it  was 
done  under  a  claim  of  power  to  do  it  by  virtue  of  the  charter  or 
general  law,  and  that  no  such  power  existed ;  or  (2),  conceding 
that  it  had  the  power  to  do  the  acts  for  certain  purposes,  and  in 
a  certain  way,  that  they  have  been  done  for  an  unauthorized 
purpose,  and  in  a  manner  detrimental  to  the  public  peace  and 
safety  or  interest.2  If,  for  instance,  a  railroad  company  under  a 
charter  authorizing  it  to  build  and  equip  and  operate  a  line  of 
road  between  two  points,  should  attempt,  under  its  charter,  to 
conduct  a  stage  line  or  a  line  of  steamers,  and  collect  fares  for 
services  connected  with  the  same,  the  latter,  though  not  unlaw- 
ful in  itself,  would  be  the  usurpation  of  a  franchise  from  which 
it  could  be  ousted  in  an  action  of  quo  warranto.  If  the  same 
company  were  authorized  to  exercise  the  right  of  eminent 
domain  to  the  extent  of  condemning  right  of  way  for  its  road, 
and  should  exercise  it  for  the  purpose  of  acquiring  land  not  to 
be  used  for  the  purpose  designated  in  the  charter,  but  for  spec- 
ulative purposes,  it  would  not  be  a  usurpation  of  a  franchise, 
but  the  abuse  of  it.  It  would  be  a  matter  of  public  concern, 
because  the  power  is  only  given  from  considerations  of  public 
interest  transcending  that  of  individuals,  and  the  abuse  or  mis- 

1  State  t>.  Cinn.  W.  &  B.  R.  R.  Co.,  (Ohio)  7  L.  R.  An.  319.  Bradbury, 
J.,  delivering  the  opinion,  said:  "  The  corporation  has  received  vitality  from 
the  state;  it  continues  during  its  existence  to.be  the  creature  of  the  state; 
must  live  subservient  to  its  laws  and  has  such  powers  and  franchises  as  those 
laws  have  bestowed  upon  it,  and  none  others.  As  the  state  was  not  bound  to 
create  it  in  the  first  place,  it  is  not  bound  to  maintain  it  after  having  done  so  if 
it  violates  the  laws  or  public  policy  of  the  state,  or  mis-uses  its  franchises  to 
oppress  the  citizens  thereof.  For  such  offences  the  state,  acting  through  its 
legislature  and  courts  and  in  the  exercise  of  a  sound  discretion,  may  either 
destroy  the  corporation  entirely  by  forfeiting  its  charter,  or  oust  it  from  the 
wrongful  exercise  of  its  powers ;  and  if,  instead  of  or  in  addition  to  mis-using 
the  franchises  actually  conferred,  it  usurps  others,  the  circumstances  that  the 
usurped  franchises  relate  to  and  concern  commerce  between  the  states,  ought 
not  to  deprive  the  state  of  its  visitorial  power.  If  the  state  creating  the  cor- 
poration is  deprived  of  this  power  none  exists  elsewhere.'1  See  also  People  «. 
Rennsalear,  etc.  R.  R.  Co.,  15  Wend.  (N.  Y.)  113. 

*  Spelling  on  Priv.  Corp.  §  970. 
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use  of  such  power  would  be  a  public  grievance.  The  public 
must,  in  theory  at  least,  have  some  interest.  The  writ  will  be 
refused  where  it  appears  that  the  franchise  assumed  is  of  a 
merely  private  nature.1  Nor  does  quo  warranto  lie  in  anticipa- 
tion of  some  act  alleged  to  be  a  usurpation,  or  on  account  of 
non-intention  to  perform  a  condition, — for  instance,  against  a 
number  of  persons  incorporated  as  a  railroad  company,  on  the 
grounds  that  they  do  not  intend  to  construct  the  whole  of  their 
road  according  to  its  description  in  the  articles  of  association, 
and  that  they  intend  to  make  use  of  their  organization  for  the 
purpose  of  condemning  and  appropriating  private  property.2 

§  1829.  Same  —  Question  of  Public  Injury.  —  The  court  will  re- 
fuse a  forfeiture,  though  the  corporation  is  clearly  guilty  of  a 
mis-user,  where  it  appears  that  no  injury  has  resulted  to  the  pub- 
lic.8   But  the  presumption  of  a  resulting  public  injury  is  gener- 

1  People  v.  Ridgeley,  21  111.  65;  Atty.-Gen.  v.  Utica  Ins.  Co.,  2  Johns. 
(N.  Y.)  Ch.  371 ;  Rex  v.  Ogden,  10  B.  &  C.  230.  The  court  will  judge  from  all 
the  circumstances  who  are  the  real  prosecutors.  Rex  v.  Cudlipp,  6  T.  R.  503 ; 
and  under  circumstances  tending  to  throw  suspicion  on  the  motives  of  the  rela- 
tor, the  court  will  not  grant  the  application  where  the  consequence  will  be  to 
dissolve  a  corporation.     Rex  v.  Trevenen,  2  B.  &  A.  479. 

3  State  v.  Kingan,  51  Ind.  142. 

»  State  v.  Essex  Bank,  8  Vt.  489 ;  In  re  Eq.  Gas  L.  Co.,  10  N.  Y.  S.  801; 
State  v.  Kile,  etc.  Co.,  38  Ind.  71 ;  People  v.  Hillsdale,  etc.  Co.,  2  Johns.  190. 
Further  illustrations  of  the  principle,  see  Harris  v.  Miss.  etc.  R.  Co.,  51  Miss. 
602,  where  the  company  had  deviated  slightly  from  its  route  and  failed  to  file  a 
map  of  the  route ;  People  v.  Improvement  Co.,  103  111.  491,  where  there  was  a 
failure  on  the  part  of  the  corporation  to  file  a  statement  of  its  condition  as 
required  by  statute,  the  object  of  such  filing  having  ceased ;  State  v.  Com- 
mercial Bank,  13  Sm.  &  M.  569,  where  a  bank  had  assigned  its  assets  to  trustees 
to  pay  its  debts;  People  v.  Bank  of  Niagara,  6  Cow.  196,  People  v.  Wash- 
ington, etc.  Bank,  Id.  212,  cases  of  insolvency  and  subsequent  usurpation; 
Com.  v.  Alleghany,  etc.  Co.,  20  Pa.  St.  185,  case  of  a  bridge  company  giving 
reduced  rates  and  free  passage  to  constant  patrons  and  failing  to  file  required 
statements;  Com.  v.  Pittsburgh,  etc.  R.  R.  Co.,  58  Pa.  St.  26,  incorporating  in 
another  state;  State  v.  Baron,  58  N.  H.  370,  failing  to  file  required  state- 
ments; People  v.  Bogart,  45  Cat.  73.  using  an  abbreviated  corporate  name; 
People  v.  Atl.  Av.  R.  Co.,  (N.  Y.)  26  N.  E.  622,  affg.  10  N.  Y.  S.  907,  exacting 
from  employes  more  than  the  statutory  number  of  hours  constituting  a  day's 
labor.  In  the  following  cases  it  was  held  under  the  circumstances  that  there* 
was  cause  to  justify  a  forfeiture:  Eastern,  etc.  Co.  v.  Regina,  22  Eng.  L.  & 
Eq.  3281,  filing  a  false  certificate  that  the  capital  stock  has  been  paid  up; 
State  v.  Bailey,  16  Ind.  46,  filing  false  and  fraudulent  articles  of  association ; 
People  r.  Imp.  Co.,  103  111.  491,  failure  to  make  an  improvement  as  required 
by  statute ;  Bank  Comm'rs  0.  Bank,  6  Paige,  497,  loaning  money  to  directors  in 
violation  of  statute;  People  v.  Dispensary,  etc.  Soc.,  7  Lans.  304,  dividing 
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ally  inseparable  from  the  perversion,  usurpation,  or  non-user  of 
a  franchise.  Still  courts  have  a  discretion  to  enter  or  refuse 
to  enter  judgment  of  forfeiture  accordingly  as  the  public  injury 
appears  serious  or  trivial.  The  general  rule  is  that  to  warrant 
a  forfeiture  of  corporate  franchises  for  mis-user  the  mis-user 
must  be  such  as  to  work  or  threaten  a  substantial  injury  to  the 
public.1 

§  1830.  Not  to  be  employed  to  redress  Private  Grievances.  —  The 
people  of  the  state  have  no  power  to  invoke  the  action  of  the 
courts  of  justice  in  this  form  for  the  redress  of  civil  wrongs  sus- 
tained by  some  citizens  at  the  hands  of  others.  When  the  peo- 
ple come  into  court  in  the  name  and  right  of  sovereignty,  as 
plaintiffs  in  a  civil  action,  they  must  come  upon  their  own  right 
for  relief,  to  which  they  are  themselves  entitled.  It  is  not  suffi- 
cient for  them  to  show  that  wrong  has  been  done  to  some  one ; 
the  wrong  must  appear  to  be  done  to  the  public  in  order  to  sup- 
port an  action  by  the  people  for  redress.2  The  principle  of  the 
text  has  been  applied  and  illustrated  in  numerous  cases  both  in 
England  and  the  United  States.8  Thus,  where  a  turnpike  com- 
pany in  making  its  road  through  private  lands  had  failed  to 
compensate  the  owners  according  to  the  direction  of  the  act,  it 
was  held  that  the  company  was  merely  a  trespasser,  and  that  the 
fact  that  the  public  was  in  no  way  interested  in  such  controversy 
was  a  sufficient  reason  for  not  granting  an  information  in  the 

appropriation  received  from  the  state  with  lobbyists;  State  r.  Standard,  etc. 
Ass'n,  38  O.  St.  281,  making  insurance  and  delaying  the  payment  of  losses; 
Com.  v.  Commercial  Bank,  28  Pa.  St.  383,  persistently  taking  usurious  interest; 
State  v.  People's,  etc.  Ass'n,  42  O.  St  579,  running  a  mutual  relief  association 
for  the  benefit  of  its  officers;  People  v.  Oakland  Co.  Bank,  1  Doug.  (Mich.) 
282,  establishing  a  branch  bank  where  the  charter  authorizes  only  a  principal 
banking  place:  State  v.  Milwaukee,  etc.  Ry.  Co.,  45  Wis.  590,  keeping  books 
and  place  of  business  out  of  the  state ;  Ward  v.  Far  well,  97  111.  593,  taking 
risks  of  insurance  which  the  corporation  cannot  pay  if  required;  State  t>. 
Madison,  etc.  R.  R.  Co.,  72  Wis.  612 ;  40  N.  W.  487,  failing  to  keep  tracks  in  the 
condition  required  by  the  charter;  State  v.  Pein  Co.,  23  O.  St  121,  failing  to 
keep  canal  in  repair;  State  v.  Council  Bluffs,  etc.  Co.,  11  Neb.  354,  failing  to 
keep  ferry  in  proper  condition. 

i  State  n.  Minnesota  Thresher  Manuf'g  Co.,  40  Minn.  213;  41  N.  W.  1020. 

8  Spelling  on  Priv.  Corp.  §  969. 

•  Rex  v.  Dawbeny,  2  Strange,  1196;  Rex  v.  Shepherd,  4  Term  Rep.  381; 
Ramsey  v.  Carhart,  27  Ark.  12.  The  appropriation  of  lands  by  a  corporation 
without  compensation  to  the  owner  does  not  authorize  the  action.  People 
v.  Grand  River  Bridge  Co.,  13  Colo.  11;  21  Pao.  Rep.  898.  See  also  State 
p.  Shields,  56  Ind.  521. 
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nature  of  quo  warranto.  In  such  case  it  is  plain  that  entering 
and  injuring  lands  of  private  parties  is  neither  an  abuse  nor  an 
assumption  of  corporate  power,  but  a  simple  violation  of  private 
right  A  provision  of  the  company's  charter  requiring  it  to  do 
certain  things  before  entering  on  lands  is  inserted,  not  for  pub- 
lic but  for  private  security.  By  entering  without  complying,  the 
company  was  simply  guilty  of  a  tort,  as  its  trespassing  agents 
would  have  been  had  no  charter  ever  been  granted.1  On  a  simi- 
lar principle,  where  there  were  two  rival  sets  of  claimants  to  the 
offices  of  directors  of  a  railroad  company,  and  it  appeared  that 
the  question  involved  turned  on  a  mere  legal  technicality,  the 
court  refused  to  interfere,  there  being  no  usurpation  or  abuse 
of  a  franchise  or  office  shown.2 

§  1831.  Usurpation  of  Corporate  Offioe  involving  Question  of  Cor- 
porate Existence.  —  The  right  to  an  office  in  a  private  corporation 
may  be  determined  by  an  information  in  the  nature  of  a  quo  war- 
ranto. 8  And  the  question  of  whether  there  is  a  legal  corporate 
existence  may  be  determined  in  an  action  quo  warranto  against 
one  claiming  to  be  an  officer  of  such  corporation  to  show  by 
what  authority  he  exercises  and  holds  such  office.  The  right  to 
discharge  the  duties  of  the  office  in  such  cases,  and  the  title  to 
the  office  may  depend  upon  the  question  whether  or  not  such 
office  has  a  legal  existence  which  it  could  not  have  if  there  were 
no  such  corporation.  The  principle  upon  which  the  proceeding 
lies  does  not  rest  upon  the  idea  that  the  public  have  an  interest 
in  the  title  to  or  right  to  exercise  such  office,  but  upon  the  pre- 
sumption which  arises  that  if  no  charter  exists,  there  is  a 
usurpation  of  a  corporate  franchise;  and  if  one  exists  and  a 
question  has  arisen  concerning  the  exercise  of  an  office  claimed 
under  that  charter  there  is  also  a  question  whether  the  privilege 

1  People  v.  Hillsdale,  etc.  Tp.  Co.,  2  Johns.  190.  See  also  Kenney  r.  Con- 
sumers' Gas  Co.,  142  Mass.  417;  8  N.  £.  138;  State  r.  Killbuck  Tp.  Co.,  38 
Ind.  71,  72.  In  the  last  case  the  court  say:  "  We  are  not  aware  that  it  has 
been  held  in  any  case  that  a  mere  trespass  by  a  corporation  is  sufficient  to 
work  a  forfeiture  of  its  franchises.  •  .  If  the  corporation  has  entered  upon  the 
lands  of  the  persons  named  in  the  information,  and  located  its  road  thereon 
without  leave,  not  having  acquired  the  right  of  way,  those  persons  have  ample 
legal  remedies  by  suits  in  their  own  names,  but  they  cannot  adjust  their  pri- 
vate rights  in  a  proceeding  of  this  kind." 

*  People  r.  Albany,  etc.  R.  R.  Co.,  57  N.  Y.  161. 

'  Davidson  t>.  State,  20  Fla.  784. 
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§  1836.  Role  in  Partioular  States  —  Relator's  Interest  —  While 
the  rule  just  stated  is  universal  to  the  extent  that  such  proceed- 
ing must  be  instituted  in  the  name  of  the  state  or  the  official 
title  of  a  state's  attorney,  the  interest  of  the  relator  is  in  a  few 
states  considered  of  sufficient  importance  to  entitle  him  to  use 
the  name  of  the  state  or  such  official  title  without  the  consent  of 
the  state's  attorney.  Thus  it  was  held  under  Wisconsin  statutes 
that  an  action  against  a  person  exercising  the  office  of  sheriff, 
to  try  his  title  to  the  same,  may  be  brought  in  the  name  of  the 
state,  by  a  private  person  on  his  own  complaint,  without  alleging 
that  the  attorney -general  refuses  to  act1  And  in  New  Jersey 
it  seems  the  supreme  court  will,  upon  reasonable  ground,  dis- 
closed by  affidavit,  allow  an  information  in  the  nature  of  quo 
warranto  to  be  filed  in  the  name  of  the  attorney-general  at  the 
relation  of  any  person  or  persons  desiring  to  prosecute  the 
same.2  In  other  states  it  is  held  that  a  statutory  provision  that 
informations  in  the  nature  of  quo  warranto  may  be  exhibited 
at  the  relation  of  any  person  desiring  to  present  the  same,  ap- 
plies to  any  person  who  has  an  interest  in  the  subject  of  the 
prosecution.8 

§  1837.  Proceeding  to  oust  from  Publio  Office  —  Relator's  Connec- 
tion and  interest  —  Generally,  as  has  been  stated,  the  proceeding 
lies  by  the  proper  state  officer  in  his  own  name,  or  in  that  of 
the  state  or  "  people  "  or  "  commonwealth, "  and  upon  his  own 
information,  or  upon  that  of  a  relator  as  he  elects;4  but  how- 
ever  brought,    the  sovereign  must  appear  upon  the  record  in 

pointed  by  the  court,  under  Code  Crim.  Proc.  Tex.  Art.  89,  daring  the  absence 
of  the  district  attorney,  is  the  proper  person  to  file  an  information  for  a  quo 
warranto,  and  the  authority  of  an  attorney  so  appointed  cannot  be  collaterally 
attacked.     Fowler  v.  State,  68  Tex.  30;  3  S.  W.  255. 

1  State  t>.  Orris,  20  Wis.  235.  See  also  State  v.  McCounell,  3  Lea,  (Tenn.) 
832. 

*  Carman  v.  Bridgewater  Mining  Company,  12  N.  J.  L.  (7  Hals.)  84.  See 
also  State  v.  City  Council,  1  Mill,  (S.  C.)  Const.  36. 

*  State  v.  Boal,  46  Mo.  528.  See  Commonwealth  v.  Alleghany  Bridge  Co., 
20  Pa.  St.  185;  Yonkey  v.  State,  27  Ind.  236 ;  Demarest  e.  Wick  ham,  63  N.  Y. 
320. 

*  People  v.  Bingham,  82  Cal.  238;  Commonwealth  v.  Allen,  128  Mass.  308; 
State  v.  McMillan,  (Mo.  Sup.)  18  S.  W.  784;  State  v.  Anderson,  45  Ohio  St 
196;  12  N.  £.  656;  State  v.  Hardie,  1  Ired.  (N.  C.)  L.  42;  Commonwealth  v 
Fowler,.  10  Mass.  295;  Parker  v.  Smith,  3  Minn.  240;  Vogel  v.  State,  107  Ind. 
874 ;  8  N.  E.  164 ;  Bartlett  v.  State,  13  Kan.  99.  See  Lamoreaux  v.  Ellis, 
(Mich.)  50  N.  W.  812. 
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some  form  as  party  plaintiff.1  And  under  a  code  provision 
which  authorizes  the  attorney-general  to  bring  the  action  in 
the  name  of  the  people  on  his  own  information,  or  on  the  com- 
plaint of  a  private  party,  it  is  not  necessary  for  the  complaint 
to  show  that  the  relator  is  entitled  to  the  office,  or  that  any 
one  else  claims  to  be  entitled  to  it.2  Nor  is  it  material  in  a 
proceeding  to  oust  a  mayor  and  councilmen  of  a  city  upon 
the  ground  that  it  was  not  legally  incorporated,  in  that  it  in- 
cluded territory  not  actually  covered  by  the  village  from  which 
it  was  incorporated,  that  one  of  the  relators  lives  in  the  settled 
portion  of  the  city.8  But  in  some  states  it  is  held  that  where 
the  prosecuting  attorney  of  the  county  declines  to  act,  an  elector 
and  taxpayer  may  apply  to  the  attorney-general,  and  on  his  re- 
fusal may  institute  proceedings  in  the  supreme  court  to  compel 
him  to  file  an  information  in  the  nature  of  quo  warranto  to  deter- 
mine the  right  of  a  person  to  the  office  of  sheriff.4  And  in  New 
Jersey,  in  the  case  of  a  public  office,  a  citizen  has  a  standing  in 
court  as  an  applicant  for  a  writ  of  quo  warranto.6  An  officer  of 
a  de  facto  municipality  cannot,  however,  be  ousted  at  the  in- 
stance of  a  private  relator  in  quo  warranto,  on  the  ground  that 
such  public  corporation  has  no  legal  existence.  Such  existence 
can  be  called  in  question  only  by  the  attorney-general  acting  for 
the  state.6    A  proceeding  in  the  nature  of  quo  warranto,  in  one 

1  Fraser  v.  Freelon,  53  Cal.  644 ;  Bartlett  v.  State,  13  Kan.  99;  Harrison  v. 
Greaves,  59  Miss.  453;  Barnum  v.  Oilman,  27  Minn.  466.  Compare  Churchill 
v.  Walker,  68  Ga.  681 ;  People  t\  DeBevoise,  27  Hun,  (N.  Y)  596. 

2  People  v.  Bingham,  82  Cal.  238;  22  P.  1039;  People  v.  Londoner,  13  Colo. 
303 ;  22  P.  764. 

•  Ewing  v.  State,  81  Tex.  172;  16  S.  W.  872. 

4  Lamoreaux  v.  Ellis,  (Mich.)  50  N.  W.  812;  Londoner  v.  People,  (Colo.) 
26  P.  135;  State  t>.  Frazier,  (Neb.)  44  N.  W.  471.  Further  as  to  rights  of 
interested  relators,  see  Lee  v.  State,  49  Ala.  43;  People  p.  Ryder,  12  N.  Y. 
(2  Kern.)  433;  Commonwealth  n.  Jones,  12  Pa.  St.  365 ;  Code  Wash.  §  703,  re- 
lating to  quo  warranto  proceedings,  provides  that  the  information  may  be  filed 
by  the  prosecuting  attorney,  or  by  any  other  person  on  his  own  relation  when- 
ever he  claims  an  interest  in  the  office,  franchise,  or  corporation,  which  is  the 
subject  of  the  information.  Held,  that  the  mayor  of  a  city  has  not  such  an 
interest  in  the  office  of  city  councilman  as  to  entitle  him  to  maintain,  on  his 
own  relation,  quo  warranto  to  oust  an  alleged  usurper  of  such  office;  but  the 
usurpation  affects  the  public  alike,  and  the  remedy  is  by  proceedings  on  the 
part  of  the  state.     State  v.  Mills,  (Wash.)  27  P.  560. 

•  State  v.  Hammer,  42  N.  J.  L.  435. 

•  State  t?.  Vickers,  51  N.  J.  Law,  180;  17  A.  153;  Taggart  v.  James,  73 
Mich.  234;  41  N.  W.  262. 
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of  the  territories  of  the  United  States,  to  test  the  right  of  a  per- 
.  son  to  exercise  the  functions  of  a  judge  of  the  supreme  court  of 
the  territory,  must  be  in  the  name  of  the  United  States,  and  not 
in  the  name  of  the  territory.  If  taken  in  the  name  of  the  terri- 
tory, the  error  may  be  taken  advantage  of  on  demurrer,  and  it  is 
fatal.1 

§  1838.  Same  —  Parties  Defendant  —  The  party  in  interest,  and 
the  only  proper  party  defendant,  is  the  incumbent  whose  title 
to  the  office  is  contested.  Thus  where  two  directors  of  a  school 
district  are  elected  when  the  district  is  only  entitled  to  elect 
one,  and  an  action  in  the  nature  of  a  quo  warranto  is  brought 
against  them  as  individuals  to  test  their  right  to  the  offices,  it  is 
not  necessary  to  join  as  parties  the  district,  its  inhabitants,  or 
other  school  directors,  whose  titles  are  not  disputed;2  nor  is  it 
necessary  to  make  the  municipal  corporation  a  party  defendant 
where  the  proceeding  is  instituted  against  incumbents  on  the 
ground  that  a  pretended  municipal  corporation  has  never  been 
legally  incorporated.8  The  proceeding  may  be  instituted  against 
the  successor  by  appointment  of  a  candidate  who  has  been  de- 
clared elected,  but  who,  after  qualifying,  has  resigned  before 
receiving  any  of  the  emoluments  of  the  office ;  nor  is  the  party 
resigning  a  proper  party  defendant  in  such  proceeding.4  But 
while  a  writ  of  quo  warranto,  brought  within  the  term  of  an 
office,  may  be  tried  after  the  term  has  expired,  yet  title  to 
a  past  and  defunct  office  cannot  be  tried  in  a  proceeding  insti- 
tuted, not  against  incumbent  during  his  lifetime,  but  against 
those  succeeding  the  next  year.6 

§  1839.  Same  —  Joinder  of  Defendants.  —  In  a  proceeding  against 
the  members  of  a  town  council,  they  may  all  be  joined  as  re- 
spondents, when  the  information  avers  that  they  were  all  ille- 
gally elected,  in  that  fraudulent  ballots  were  cast  for  them.6  But 
the  joinder  as  defendants,  in  a  single  quo  warranto  proceeding, 
of  several  persons  who  claim  title  by  distinct  appointments  to 
the  office  of  justice  of  the  peace,  each  in  a  separate  precinot 

1  Territory  v.  Lockwood,  3  Wall.  236. 

1  State  v.  Simkins,  77  Iowa,  676;  42  N.  W.  516. 

•  Ewing  v.  State,  81  Tex.  172;  16  S.  W.  872. 

*  Rafferty  v.  McGowan,  (111.)  27  N.  E.  194. 

*  Commonwealth  v.  Smith,  45  Pa.  St  59. 

•  State  v.  Keam,  (R.  I.)  22  A.  322. 
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created  out  of  a  larger  precinct,  of  which  plaintiff  had  previously 
been  elected  justice,  is  error,  and  is  not  authorized  by  a  statute 
which  provides  that  "when  several  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one  action  may  be  brought  against 
all  such  persons  in  order  to  try  their  respective  rights  to  such 
office  or  franchise. " l 

§  1840.    Prooeeding  against  Munioipal  Corporation  — Qualifications 

of  Relator.  —  The  general  rule  is  that  the  right  to  be  a  municipal 
corporation  is  a  franchise  which  the  state  may  grant  or  with- 
hold at  its  pleasure.  The  right  to  file  an  information  in  the 
nature  of  quo  warranto,  or  to  institute  a  civil  action  to  arrest  a 
usurpation  of  such  a  franchise,  does  not  belong  to  the  individual 
citizen.  The  right  to  institute  such  proceedings  against  an 
existing  de  facto  municipal  corporation  is  in  the  state,  and  the 
institution  of  the  action  is  a  matter  in  the  discretion  of  the  at- 
torney-general.2 Nor  can  such  proceeding  be  joined  with  an 
information  at  the  instance  of  private  relators  against  officers  in 
a  corporation.8  It  is  not  sufficient  that  it  be  prosecuted  by  pri- 
vate persons  with  the  formal  approval  of  the  attorney-general.4 
But  if  the  injury  is  one  that  particularly  affects  a  person,  he  has 
a  right  to  the  action.  If  it  affects  the  whole  community  alike, 
their  remedy  is  by  proceedings  by  the  state  through  its  appointed 
agencies.5 

§  1841.  Same  —  Defendants.  —  The  rule  of  pleading  which 
makes  the  joinder  of  a  private  corporation  as  a  party  defendant 
an  admission  of  corporate  existence6  does  not  apply  in  proceed- 
ings against  pretended  municipal  corporations,  the  sole  object  of 
which  is  to  have  the  organization  declared  a  nullity.  The  rea- 
son for  the  non-application  of  the  rule  arises  from  necessity.  Tt 
would  be  impossible  in  most  of  such  cases  to  make  every  inhabi- 
tant within  the  assumed  boundaries  a  defendant ;  and  it  would 
be  equally  so  to  prove  that  one  of  them,  more  than  others,  is 
usurping  corporate  capacity.7    But  it  seems  that  where  the  real 

i  Preshaw  v.  Dee,  (Utah)  28  P.  768. 

1  Robinson  v.  Jones,  14  Fla.  250 ;  Territory  v.  Armstrong,  50  N.  W.  832, 
6  Dak.  226. 

•  State  p.  Borough  of  Somers'  Point,  (N.  J.)  10  A.  877. 

*  State  v.  Tracy,  (Minn.)  51  N.  W.  618. 

*  Miller  v.  Town  of  Palermo,  12  Kan.  14. 

•  Infra,  §  1844. 

7  State  v.  Board  of  Commissioners,  (N.  J.)  14  A.  560;  People  v.  Clark,  70 
N.  Y.  518. 
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object  of  the  proceeding  is  to  try  the  titles  of  persons  assum- 
ing to  be  the  officers  of  a  pretended*  municipality,  on  the  ground 
that  its  organization  is  invalid,  such  pretended  officers  should 
be  made  defendants  without  joining  with  them  the  alleged  cor- 
poration.1 

§  1842.  Proceedings  against  Private  Corporation  —  Plaintiff.  —  By 
the  designated  title  in  which,  by  the  constitution,  the  particular 
sovereignty  sues,  whether  it  be  the  "state,"  "commonwealth," 
or  "people,"  the  attorney-general  or  other  authorized  agent  sues 
on  his  information  at  the  relation  of  some  one,  if  there  be  a  rela- 
tor, and  if  not,  he  may  in  most  cases  file  the  information  at  his 
discretion,  and  upon  his  own  information  and  belief.2  Nor  can 
a  land-owner  take  advantage  of  a  company's  failure  to  construct 
its  road  within  the  time  prescribed  by  charter,  the  state  having 
the  sole  right  to  enforce  a  forfeiture.8  But  in  Colorado  and 
Nebraska  it  is  provided  that  the  information  may  be  filed  by  an 
interested  party  when  the  proper  law  officer  has  been  requested 
to  do  so  and  has  refused.4  And  a  suit  to  forfeit  the  franchises 
of  a  national  bank  must  be  brought  by  the  comptroller  of  the 
currency,  and  lies  for  the  intentional  violation  by  their  directors 
of  the  provisions  of  the  national  bank  act. 

§  1843.  Bame- Defendants.  — There  should  be  no  difficulty  in 
determining  the  proper  party  or  parties  defendant  in  this  action, 
and  it  is  remarkable  that  any  errors  in  that  respect  should  ever 
be  made.     Errors  fatal  to  the  proceeding  have  been  committed  by 

i  Territory  p.  Armstrong,  6  Dak.  226;  50  N.  W.  832. 

*  Com.  ?>.  Farmers'  B'k,  2  Grant's  Cas.  (Pa.)  302 ;  People  v.  Stanford,  77 
Cal.  360,  18  P.  85;  People  p.  Dashaway  Ass'n,  (Cal.)  24  P.  277,  84  Cal.  114; 
Com.  v.  Alleghany  Bridge  Co.,  20  Pa.  St.  185;  Wallace  v.  Anderson,  5  Wheat. 
291;  State  v.  Paterson,  etc.  Turnpike  Co  ,  21  N.  J.  L.  (1  Zab.)  9;  Eaton  v. 
State,  7  Blackf.  (Ind.)  65;  State  p.  Moffit,  5  Ohio,  358 ;  Hay  v.  People,  59  111. 
94;  Robinson  p.  Jones,  14  Fla.  256.  The  attorney-general  can  bring  quo 
warranto  for  a  forfeiture  of  charter  without  an  express  act  of  the  legislature 
authorizing  him  to  do  so.  State  r.  Southern,  etc.  R.  R.  Co  ,  24  Tex.  80.  An 
information  in  the  nature  of  a  quo  warranto,  filed  by  the  attorney-general  on 
the  relation  of  the  auditor,  is  not  a  private  prosecution,  but  a  suit  instituted  by 
appropriate  public  officers,  in  respect  to  a  matter  which  concerns  the  public 
alone.  People  i>.  Railway  Co.,  88  111.  538,  distinguished;  People  v.  Golden 
Rule,  114  111.  34;  28  N.  E.  383. 

*  Cinn.  H.  &  I.  R.  Co.  v.  Clifford,  113  Ind.  460;  15  N.  E.  524;  Brarard  v. 
Cinn.  H.  &  I.  R.  Co.,  115  Ind.  474;  17  N.  E.  183. 

*  People  v.  Grand  Bridge  Co.,  18  Colo.  11;  21  Pac.  Rep  898;  State  v. 
Frazier,  (Neb.)  44  N.  W.  Rep.  471. 
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suing  the  wrong  party,  and  by  misjoinder  of  parties  defendant,  in 
some  instances  in  England  and  in  many  in  this  country.  The 
true  rule  was  stated  by  the  prosecution  and  recognized  by  the 
court  in  an  early  English  case,  where  it  was  said,  quoting  from 
Lord  Hale's  commonplace  book,  "that  if  a  quo  warranto  be 
brought  for  usurping  to  be  a  corporation,  it  should  be  brought 
against  particular  persons,  because  it  is  in  disaffirmance  of  the 
corporation,  and  then  judgment  of  ouster  shall  be  given ;  but  if 
it  be  brought  for  liberties  claimed  by  a  corporation,  it  must  be 
brought  against  the  corporation  itself. " l  It  is  plainly  seen, 
upon  authority  and  principle,  that  a  corporation  cannot  usurp  to 
be  a  corporation.  If  the  information  allow  individuals  to  be  a 
corporation,  they  do  not  usurp  the  franchise  of  being  one,  though 
a  corporation  itself,  as  such,  may  usurp  powers  and  privileges. 
But  if  the  corporate  existence  itself  shall  be  denied,  then  the 
information  must  be  against  A,  B,  C,  etc.,  for  falsely  taking 
upon  themselves  to  be  a  corporation.  And  when  the  action  is 
brought  against  the  corporation  itself  for  franchises  usurped,  no 
judgment  can  be  rendered  against  the  corporate  capacity,  but 
only  to  seize  the  franchises  unlawfully  usurped,  misused,  or 
abandoned.  The  rule  governing  the  entire  question  of  parties 
defendant  may  be  comprehensively  stated  as  follows :  When  the 
purpose  is  to  suppress  a  usurpation  of  corporate  franchises  by 
individuals,  the  information  should  name  and  proceed  against 
the  defendant^  as  individuals,  except  in  the  case  of  a  pretended 
municipal  corporation ;  but  when  the  purpose  is  to  enforce  a  for- 
feiture of  corporate  franchises  usurped  by  a  corporation,  the 
proceeding  should  be  against  the  incorporated  body  by  its  cor- 
porate name.2    The  rule  is  different,  however,  where  the  proceed- 

1  Rex  v.  Araery,  2  Term  Rep.  515.  To  same  effect  Cheshire  v.  Kelley,  116 
111.  493  ;  6  N.  E.  486.  In  People  v.  Flint,  64  Cal.  49,  the  complaint  contained 
averments  amounting  to  an  admission  that  a  corporation  whose  franchise  the 
defendants  usurped  had  at  least  a  de  facto  existence,  going  so  far  as  to  set  out 
its  articles  of  incorporation,  and  yet  the  corporation  was  not  made  a  party  de- 
fendant. The  court  very  properly  said,  (i  But  the  alleged  corporation  is  not  a 
party  and  has  not  been  heard;  therefore  its  right  to  transact  business  cannot 
be  adjudged  or  determined  in  this  proceeding." 

1  Spelling,  Priv.  Corp.  §  979;  State  t».  Cin.  Gas.  L.  Co.,  18  Ohio  St.  262; 
State  o.  Taylor,  25  Ohio  St.  280;  State  v.  Coffee,  59  Mo.  59;  State  v.  Sorner- 
by,  42  Minn.  55;  43  N.  W.  689;  State  v.  Atchison  &  N.  R.  Co.,  24  Neb. 
143;  38  N.  W.  43.  Held  properly  brought  against  individuals  in  Renwick  v. 
Hall,  84  111.  162;  Rex  r.  Carmarthen,  1  W.  Bl  187 ;  Rex  v.  White,  1  N.  P.  84. 
vol.  ii. — 46 
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ing  is  based  upon  a  forfeiture  which  a  corporation  once  legally 
formed  is  alleged  to  have  incurred.  In  that  case  it  is  properly 
filed  against  the  corporate  body,  not  the  individual  members. l 

§  1844.  Same  —  Misjoinder  of  Defendants.  —  Where  the  infor- 
mation contained  two  counts,  one  charging  certain  individual 
defendants  with  usurping  corporate  capacity,  and  another  char- 
ging the  corporation  which  was  joined  with  them  as  a  party  de- 
fendant with  exercising  without  legal  authority  the  franchises 
appertaining  to  a  street  railway  company,  the  court  very  properly 
decided  that  there  was  a  misjoinder,  although  no  question  of 
misjoinder  was  made  by  counsel.  By  suing  the  corporation,  its 
corporate  existence  was  admitted,  and  no  quality  or  quantity  of 
allegation  could  do  away  with  such  admission;  while  the  cor- 
poration in  whose  name  the  individual  defendants  were  alleged 
to  have  done  the  acts  complained  of  was  retained  upon  the  record 
as  a  party  defendant,  no  judgment  could  be  rendered  against 
them,  for  the  wrongs  complained  of  were  not  done  in  an  individ- 
ual but  hi  a  corporate  capacity.'2 

§  1845.  Prooeeding  for  Usurpation  of  Corporate  Office.  —  Since 
the  usurpation  of  a  corporate  office  usually  involves  the  question 
of  corporate  existence,  the  same  rule  applies  as  to  the  party 
plaintiff  and  the  qualifications  of  relator  as  in  the  case  of  a  pro- 
ceeding against  an  illegal  organization,  or  to  forfeit  franchises 
which  have  become  forfeited ;  and  where  the  action  is  had  against 
a  party  for  intruding  into  an  office  in  a  corporation,  the  corpora- 
tion is  not  a  proper  party  defendant,  though  its  existence  must 
be  allowed  in  order  to  make  it  appear  that  there  exists  an  office 
into  which  the  party  could  intrude.8  With  respect  to  joinder  of 
defendants  in  such  proceeding,  it  is  presumed  that  the  same  rule 
applies  as  in  case  of  conflicting  claims  in  a  municipal  corpora- 
tion where  all  parties  claim  to  have  been  elected  to  offices  in  the 

1  State  v.  Barron,  57  N.  H  498;  State  v.  Cin.  Gas.  L.  Co.,  18  Ohio  St. 
262.     See  State  v.  Taylor,  25  Ohio  St.  280. 

*  People  v.  Stanford,  77  Cal.  300.  Works,  J.,  said,  in  delivering  the  opin- 
ion: "  If  we  are  right  in  the  position  taken,  that  by  suing  the  corporation  a* 
such  its  existence  is  admitted,  this  is  an  end  of  the  matter  so  far  as  this  count 
of  the  complaint  is  concerned,  for  the  reason  that  the  whole  force  of  its  alle- 
gations as  against  the  individual  defendants  rests  upon  the  sole  ground  that  no 
such  corporation  exists."  See  also  People  t>.  Ravens  wood,  etc.  T.  Co.  T  20  Barb. 
518. 

•  People  v.  De  Mill,  15  Mich.  164.    See  also  State  v.  Coffee,  59  Mo.  59. 
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same  body  at  the  same  election.  And  provision  has  been  made 
by  statute  in  New  York  for  an  action  against  several  persons, 
consisting  of  two  distinct  classes,  each  claiming  to  constitute 
the  board  of  directors  of  a  corporation  for  the  purpose  of  settling 
their  respective  rights,  and  of  ascertaining  whether  either,  and 
if  either  of  them  which,  were  regularly  and  legally  elected.1 

1  People  v.  Albany,  etc.  R.  R.  Co.,  1  Lans.  (N.  Y.)  308;  55  Barb.  N.  Y. 
844;  38  How.  (N.  Y.)  Pr.  228.  In  such  case  one  should  not  be  ousted  for  a 
mere  irregularity  on  petition  of  one  who  had  not  a  majority  vote  and  had  ac- 
quiesced in  the  election.  State  v.  McNaughton,  56  Vt.  736.  A  similar  pro- 
vision is  found  in  Cal.  Civ.  Code,  §§  312,  315. 
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I.  The  Information  or  Complaint. 


§  1846.  General  Principle*  apply. 

1847.  For  Usurpation  of  Public  Office. 

1848.  Same  —  Where  Relator  claims. 

1849.  Same  —  Alleging  Appointment  or 

Results    of    Election  — Bill  of 
Particulars. 

1850.  For  Forfeiture  of  Charter  or  of 

Corporate  Existence. 


$1851.  Same  —  Non-performance  of  Con* 
ditions. 

1852.  Usurpation  of  Corporate  Capacity. 

1853.  Usurpation  of  Franchises  gener- 

ally. 

1854.  Same  —  Municipal  Corporation. 

1855.  For  Usurpation  of  Corporate  Office. 

1856.  Amendments. 


§  1846.  General  Principles  apply.  —  Such  actions  should  in  most 
of  the  states  be  commenced  and  prosecuted  like  other  civil 
actions,  and  are  governed  in  respect  to  the  pleadings  by  the 
same  rules.1     While  the  action  was  considered  in  the  nature  of 

1  People  v.  Albany,  etc.  R.  Co.,  1  Laos.  (N.  T.)  308;  People  v.  Clark,  4  Cow. 
(N.  Y.)  95;  Com.  v.  Commercial  B'k,  28  Pa.  St.  391 ;  State  v.  Anderson,  (Fla.) 
8  So.  1;  State  r.  Commercial  B'k,  10  Ohio,  535;  State  v.  Hardie,  1 1  red.  (N.  C.) 
L.  42;  State  v.  Kupferle,  44  Mo.  154.  That  the  original  form  of  pleading, 
as  has  been  stated,  is  still  applicable  under  the  California  Code  in  a  proceeding 
against  individuals  for  assuming  without  authority  to  act  in  a  corporate  ca- 
pacity, see  People  v.  Stanford,  77  Cal.  360.  Also  where  the  exercise  or  with- 
holding of  an  office  is  charged,  People  v.  Abbott,  16  Cal.  359;  People  v. 
Clayton,  8  Pac.  Rep.  66.  In  original  proceedings  in  the  supreme  court,  the 
plea  of  respondent  denying  "  generally  and  specifically  each  and  every  allega- 
tion," except  such  as  are  specifically  admitted,  is  sufficient.  People  o.  Reid, 
11  Colo.  141 ;  17  P.  302.  BUI  in  chancery.  —  The  Practice  Act  of  the  state  of 
Connecticut,  which  unites  legal  and  equitable  remedies  in  one  form  of  action, 
and  authorizes  the  administration  of  law  and  equity  as  the  case  may  require, 
does  not  affect  writs  of  quo  warranto  or  proceedings  in  the  nature  thereof,  and 
a  bill  in  chancery  cannot  be  substituted  for  it  to  test  the  title  to  an  office. 
Hinckley  v.  Breen,  55  Conn.  119;  9  A.  31.  The  prayer.  —  A  prayer  for  relief 
at  the  close  of  an  information  should  be  taken  distributively ;  and  a  prayer 
at  the  end  of  each  paragraph  is  unnecessary.    State  v.  Bailey,  16  Ind.  46. 
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a  penal  action,  for  that  reason,  all  the  exactness  characterizing 
complaints  for  penalties  was  required. l  And  in  Ohio  it  is  held 
that  the  rules  of  pleading  established  by  the  Code  of  Procedure  are 
not  applicable  to  the  proceeding  in  the  nature  of  quo  warranto, 
and  consequently  the  pleadings  in  such  cases  are  still  governed 
by  the  common  law  practice  prevailing  at  the  adoption  of  the 
code.8  So  in  Illinois,  where  common  law  pleading  is  still  in 
use,  the  rule  is  that  the  same  certainty  is  required  in  an  infor- 
mation in  the  nature  of  a  quo  warranto  as  in  an  indictment,8 
while  in  New  Jersey  the  same  view  is  taken  as  in  Ohio,  it  being 
held  that  the  statutes  to  facilitate  pleadings  in  civil  cases  do  not 
apply.4  In  Tennessee,  where  the  writ  of  scire  facias  has  taken 
the  place  of  quo  warranto,  it  is.  required  that  the  information 
shall  allege  the  nonfeasance,  misfeasance,  or  malfeasance  to 
have  been  wilful.6  With  these  exceptions,  it  is  thought  the 
principles  of  good  pleading  will  be  found  to  apply  to  both  par- 
ties, as  in  other  actions.  Thus  in  Georgia,  where  the  proceeding 
is  commenced  by  the  presentation  of  a  petition  upon  which  the 
information  is  based,  it  was  held  that  an  information  in  the 
nature  of  quo  warranto  is  not  demurrable  because  it  does  not  fol- 
low the  petition,  but  enlarges  it,  provided  it  does  not  go  outside 
of  the  substantial  subject-matter  of  the  petition  and  of  the  judg- 
ment directing  the  filing  of  the  information. * 

§  1847.  For  Usurpation  of  Pnblio  Offloe.  —  A  petition  in  quo 
warranto  to  oust  the  incumbent  of  an  office,  when  prosecuted  in 
behalf  of  the  state  by  the  attorney-general,  need  not  set  forth 
the  name  of  the  person  claiming  office.  This  is  necessary  only 
where  a  judgment  of  induction  is  sought.7     And  except  where 

1  People  v.  Kingston  Tp.  Co.,  23  Wend.  (N.  Y.)  198;  People  t>.  Bristol 
Turnp.  Co.  Id.  223. 

*  State  v.  Daniel,  22  Ohio  St.  354. 
■  Lavalle  v.  People,  68  III.  252. 

4  State  v.  Roe,  26  N.  J.  L.  (2  Dutch.)  215. 

5  State  ».  Turnp.  Co.,  2  Sneed,  254.  See  also  Attorney-General  t>.  City  of 
Eau  Claire,  37  Wis.  400. 

•  Whelchel  v.  State,  76  Ga.  644.  Where  an  information  was  filed  by  actual 
consent  of  the  district  attorney,  and  in  his  name,  and  he  appeared  to  conduct 
the  proceedings,  —  Held,  that  it  could  not  be  qnashed  because  not  officially 
signed  by  him.  Kane  r.  People,  4  Neb.  509.  See  also  State  v.  Hardie,  1 
Ired.  (N.  C.)  L.  42. 

'  State  v.  Heinmiller,  83  Ohio  St.  101;  People  v.  Riordan,  73  Mich.  508; 
41  N.  W.  482. 
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the  proceeding  is  still  considered  in  the  light  of  a  criminal 
prosecution,  requiring  in  the  information  all  the  certainty  of  an 
indictment,  it  is  only  necessary  to  allege  in  general  terms  the 
usurpation  of  a  public  office,  leaving  the  defendant  to  set  out 
his  qualifications  and  title.  Thus  an  averment  in  the  relation  or 
complaint  that  the  defendants  "  are,  and  have  been  for  some  time 
past,  unlawfully  holding  and  exercising  the  offices  "  in  contro- 
versy, specifying  particular  acts,  "when  in  fact  they  had  and 
have  no  lawful  right  or  title  to  hold  or  exercise  the  said  offices," 
is  a  sufficient  averment  that  they  have  usurped  the  said  offices.1 
And  only  the  probative  facts  need  be  alleged  to  show  the  illegal- 
ity of  an  election  under  which  respondent  claims,  and  through 
which  he  has  obtained  a  prima  facie  title  to  the  office.  Accord- 
ingly, an  information  against  one  holding  office  by  virtue  of  an 
election  in  a  ward  meeting,  of  which  no  legal  notice  had  been 
given,  is  good  on  demurrer,  although  the  irregularity  may  have 
been  harmless  by  reason  of  a  sufficient  number  of  electors  hav- 
ing actual  knowledge  of  the  election,  there  being  no  means  of 
determining  on  demurrer  that  such  was  the  fact,  and  it  not  being 
necessary  to  allege  that  electors  were  deprived  of  their  votes,  it 
being  for  respondent  to  show  that  they  were  not.2  And  an  in- 
formation which  avers  that  respondents  were  illegally  elected, 
and  that  a  large  number  of  ballots  were  fraudulently  cast,  all 
being  for  respondents,  is  sufficient  on  demurrer,  although  it  does 
not  aver  that  enough  illegal  ballots  were  cast  to  affect  the  result.8 
So  an  allegation  that  respondent  is  now  exercising  an  office, 
without  any  authority  whatever,  is  a  sufficient  charge  of  intru- 
sion in  and  usurpation  of  the  office  to  sustain  quo  warranto  pro- 
ceedings, although  there  are  three  such  offices  in  the  county 
named,  the  terms  of  whose  incumbents  expire  at  different  dates, 
and  the  information  does  not  indicate  which  one  of  those  offices 

1  State  v.  Price,  50  Ala.  568.  See  also  State  v.  Palmer,  24  Wis.  63 ;  State 
v.  Dahl,  65  Wis.  510. 

8  State  t>.  Carroll,  (R.  I.)  23  A.  907.  It  will  be  presumed,  without  aver- 
ment, that  public  officers  have  performed  their  official  duty,  and  therefore  the 
complaint,  in  an  action  in  the  nature  of  quo  warranto  to  determine  the  title  to 
the  office  of  alderman  of  a  city,  need  not  allege  the  taking  of  the  steps  to  pre- 
serve the  ballots  at  the  election,  required  by  Laws  Wis.  1885,  c.  464.  State  p. 
Kempf,  69  Wis.  470;  34  N.  W.  226. 

•  State  v.  Ream,  (R.  I.)  22  A.  322;  Davis  i\  State,  (Tex  )  12  S.  W.  957;  75 
Tex.  420;  contra,  Collins  v.  Huff,  63  Ga.  207. 
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the  respondent  has  usurped.1  General  rules  also  apply  to  the 
form  of  th/e  allegations,  as  well  as  to  their  sufficiency.  Thus  it 
was  held  that  an  affidavit  in  an  information  in  the  nature  of  quo 
warranto  to  try  title  to  an  office,  which  is  as  direct  and  positive 
as  the  nature  of  the  case  permits  in  stating  the  facts  on  which 
the  information  is  based,  is  not  objectionable  because  not  stating 
that  those  facts  are  true  within  the  knowledge  of  the  affiant,  as 
the  object  of  such  an  affidavit  is  simply  to  inform  the  judge,  by 
whose  permission  the  information  is  filed,  that  the  facts  exist 
which  make  its  filing  proper,  and  not  for  use  on  the  trial.2  But 
in  Illinois,  upon  the  theory  before  referred  to  as  prevailing  in. 
that  state,  an  information  in  the  nature  of  quo  warranto  was  held 
defective  because  it  did  not  show  the  existence  of  a  law  creating 
the  office  charged  to  be  usurped,  as  said  office  was  created  by  pri- 
vate law,  of  which  no  judicial  notice  could  be  taken.8 

§  1848.  Same  —  Where  Relator  olaims.  —  It  is  generally  not 
sufficient  ground  for  general  demurrer  that  the  complaint  or  in- 
formation does  not  show  title  in  the  relator,  since  the  proper 
officer  may  prosecute  the  action  in  the  name  of  the  people  to 
oust  one  who  has  intruded  into  a  public  office  without  alleging 
that  any  other  person  is  entitled  to  the  office.4  But  where  in- 
duction as  well  as  ouster  is  the  relief  sought,  the  title  and 
qualifications  of  the  relator  must  be  set  forth  with  reasonable 
certainty.     The  relator  must  show  that  he  is  eligible,5  and  facts 

1  Taggart  v.  James,  73  Mich.  234;  41  N.  W.  262. 

a  Hunnicutt  v.  State,  75  Tex.  233;  12  S.  W.  106.  An  allegation  in  an  in- 
formation to  contest  an  election  that  the  office  is  reasonably  worth  $2,000  is 
sufficient  without  specifying  the  term,  as  such  allegation  is  only  to  show  that 
the  court  has  jurisdiction.     Little  v.  State,  75  Tex.  616;  12  S.  W.  965. 

•  Minck  v.  People,  6  III.  App.  127;  Lecroix  v.  People,  Id.  129.  See  People 
v.  Carrique,  2  Hill,  (N.  Y.)  93,  holding  that  an  averment  in  a  quo  warranto, 
that  the  governor,  by  and  with  the  consent  of  the  senate,  appointed  another 
officer,  is  not  equivalent  to  an  averment  that  the  incumbent  was  removed. 

4  Flynn  v.  Abbott,  16  Cal.  358.  Contra,  State  v.  Price,  50  Ala.  568,  hold- 
ing, however,  that  the  sustaining  of  a  demurrer  does  not  affect  the  judgment 
which  ought  to  be  rendered  against  the  defendant,  if  the  averments  as  to  his 
usurpation  are  sustained. 

*  State  u.  Beider,  87  Ind.  320;  State  v.  Price,  50  Ala.  568;  State  v.  Lang,  91 
Ind.  351 ;  State  v.  Hamilton,  (Neb.)  45  N.  W.  279;  State  v.  Stein,  13  Neb.  529. 
An  allegation  that  relator  was  a  citizen  of  the  county,  and  entitled  to  the  office 
of  county  treasurer,  is  a  sufficient  averment,  as  to  his  being  qualified  to  hold 
the  office,  against  a  general  demurrer.  Fowler  t\  State,  68  Tex.  30;  3  S.  W. 
255. 
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showing  his  election  or  appointment.1  Accordingly,  an  infor- 
mation alleging  facts  showing  the  date  of  relator's  appointment 
to  an  office ;  that  there  was  at  the  time  a  vacancy  in  the  office ; 
that  relator  was  eligible  and  was  duly  appointed  by  the  gover- 
nor; that  defendant  has  usurped  and  illegally  holds  the  office; 
and  making  a  demand  for  the  office,  states  facts  sufficient  to 
entitle  relator  to  be  given  possession  of  the  office.2  But  where 
respondent  has  been  declared  elected,  has  qualified,  and  entered 
into  the  office,  relator  need  not  show  that  he  offered  to  qualify.3 

§  1849.  Same  —  .Alleging  Appointment  or  Results  of  Election  —  Bill 
of  Particulars.  —  A  complaint  in  an  action  to  obtain  the  office  of 
inspector  of  mineral  oils  from  defendant,  who  was  appointed  by 
one  elected  by  the  legislature  to  be  head  of  the  department,  is 
bad  if  it  fails  to  allege  that  the  governor  of  the  state  had  ap- 
pointed and  commissioned  relator  to  the  vacancy  in  said  office.4 
On  quo  warranto  the  complaint  need  not  state  the  specific  facts 
to  prove  the  general  allegation  that  the  relator  was  by  the  great- 
est number  of  votes  elected  to  the  office.6  But  if  it  appears  that 
the  defendant  is  ignorant  of  the  facts  on  which  the  claim  is 
founded,  a  bill  of  particulars  will  be  ordered.6  But  where  the 
complaint  alleges  that  relator  at  the  election  received  a  majority 
of  the  legal  votes,  and  was  elected,  but  that  a  large  number  of 
votes  received  by  defendant  were  illegal,  being  by  minors,  non- 
residents, etc.,  and  that  the  number  of  illegal  votes  so  cast  was 
greater  than  the  majority  by  which  defendant  was  declared 
elected,  and  the  judge  requires  relator  to  further  give  the  num- 
ber of  the  alleged  illegal  votes,  and  the  grounds  on  which  the 
charges  of  illegality  were  based  as  to  each  class,  and  when  the 
votes  were  polled,  defendant  cannot  demand  a  further  order  re- 

1  State  0.  Sherman,  42  Mo.  210.  See  also  Miller  v.  English,  21  N.  J.  L. 
(1  Zab.)  817.  Held,  not  necessary  for  the  relator  to  set  forth  his  title  to  the 
office.  Falkenburg  v.  Miles,  2  Mich.  348.  As  to  what  presumptions  arise  on 
conflicting  commissions,  see  In  re  Attorney- General,  3  N.  M.  301 ;  9  P.  249. 

*  State  v.  Peelle,  121  Ind.  49;  22  N.  E.  654.  See  also  People  v.  Mclntyre, 
10  Mont.  166;  25  P.  100. 

*  Little  v.  State,  75  Tex.  616 ;  12  S.  W.  965. 

*  State  t;.  Hyde,  121  Ind.  20;  22  N.  E.  644. 

*  People  r.  Nolan,  10  Abb.  (N.  Y.)  N.  Cas.  471 ;  Fowler  r.  State,  68  Tex. 
30;  3  S.  W.  255. 

*  People  v.  Nolan,  10  Abb.  (N.  Y.)  N.  Cas.  471;  8.  c.  How.  (N.  Y.)  Pr. 
271.  Jones  v.  State,  112  Ind  193;  13  N.  E.  416;  see  Barrett  r.  State,  112 
Ind.  322 ;  13  N.  E.  677. 
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quiring  relator  to  file  a  bill  of  particulars  setting  forth  the 
names  of  the  illegal  voters.1  Where,  however,  the  pleadings  in 
quo  warranto  fail  to  show  that  either  the  relator  or  the  defendant 
is  entitled,  as  against  the  state,  to  hold  an  elective  county  office 
under  an  election  held  to  fill  it  for  the  term  they  claim,  and  the 
answer  shows  that  the  defendant  was  the  legal  occupant  of  the 
office  at  the  time  of  the  election,  and  it  does  not  appear  upon 
the  pleadings  that  the  governor  has,  since  the  commencement  of 
the  term  for  which  the  election  was  held,  made  an  appointment 
to  fill  the  vacancy  in  such  term,  the  answer  will  be  held  good  on 
demurrer,  as  against  both  the  state  and  the  relator,  as,  under 
the  constitution,  the  person  holding  the  office  at  such  election 
continues  in  office  until  the  qualification  of  his  successor.2  And 
an  information  to  determine  the  right  of  relator  to  hold  the 
office  of  governor  is  insufficient  if  it  alleges,  not  that  the  relator 
had  the  majority  of  all  the  votes,  but  only  the  majority  as  it 
appears  by  the  returns  of  the  election  officers.8 

§  1850.    For  Forfeiture  of  Charter  or  of  Corporate  Existence.  — 

An  information  to  have  a  charter  of  a  corporation  declared  for- 
feited must  set  forth  a  substantial  cause  of  forfeiture.4     Under 

1  People  v.  Teague,  106  N.  C.  576;  11  S.  E.  665. 

*  State  v.  Saxon,  (Fla.)  6  So.  858.  See  also  Stater.  Kennerly,  26  Fla.  608; 
8  So.  310,  where  the  complaint  was  held  insufficient  on  demurrer.  A  peti- 
tioner for  a  writ  of  quo  warranto  cannot  assail  the  legality  of  the  entire  election 
upon  which  his  own  title  to  the  office  claimed  rests.  Collins  v.  Huff,  63  Ga. 
207. 

•  State  v.  Bulkeley,  (Conn.)  23  A.  186,  holding  also  that  such  information 
must  show  that  the  general  assembly  is  without  power  to  make  any  declaration 
as  to  the  election  of  governor.  Where  the  original  information  in  quo  war- 
ranto only  alleges  error  in  the  count  of  the  ballots  in  one  box,  but  an  amend- 
ment avers  that  none  of  the  boxes  were  correctly  counted,  and  alleges  specifi- 
cally the  number  of  votes  received  by  each^of  the  contestants  at  each  of  the 
boxes,  this  amendment  is  sufficient  to  authorize  a  recount  of  the  votes  in  all 
the  boxes.     Davis  v.  State,  75  Tex.  420;  12  S.  W.  957. 

4  Attorney-General  ».  Petersburg*!,  etc.  R.  R.  Co.,  6  Ired.  (N.  C.)  L.  456; 
State  v.  Southern,  etc.  R.  R.  Co.,  24  Tex.  80.  For  cases  where  informations 
asking  a  forfeiture  for  non-feasance  were  held  to  be  defective  for  uncertainty, 
see  People  v.  Bristol,  etc.  Tp.  Co.,  23  Wend.  222;  Atty.-Gen.  v.  Petersburgh, 
etc.  R.  R.  Co.,  6  Ired.  456 ;  State  v  Southern,  etc.  R.  Co.,  24  Tex.  80 ;  Dull  am 
v.  Wilson,  53  Mich.  392.  An  information  in  quo  warranto  was  brought  to  for- 
feit  the  charter  of  the  Manhattan  Company  in  the  city  of  New  York  for  non- 
performance of  a  condition  therein  that  it  should  "furnish  and  continue  a 
supply  of  pure  and  wholesome  water  sufficient  for  the  use  of  all  such  citizens 
dwelling  in  said  city  as  shall  agree  to  take  it  on  the  terms  to  be  demanded  by 
the  said  company,  alleged  in  general  terms  that  the  defendants  have  not  fur- 
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the  earlier  practice,  and  before  quo  warranto  was  placed  on  a 
footing  with  civil  remedies,  the  prosecutor  might,  in  a  proceed- 
ing to  forfeit  corporate  franchises,  either  disclose  in  his  infor- 
mation the  specific  ground  of  forfeiture  relied  upon,  or  he  might 
in  general  terms  charge  the  respondent  with  exercising  certain 
franchises  without  authority,  and  call  upon  it  to  show  by  what 
warrant  such  powers  were  claimed.  The  plea  might  then  deny 
the  facts  charged  in  general  terms,  or  set  forth  the  authority 
relied  upon,  as  the  case  might  be,  and  the  replication  might 
then  allege  the  acts  upon  which  the  prosecution  relied  as  work- 
ing a  forfeiture.  These  again  might  be  denied,  or  a  demurrer 
might  be  filed  following  substantially  the  same  course  as  in  ordi- 
nary common  law  pleadings. l  But  under  the  system  now  gen- 
erally prevailing,  the  complainant  must  conform  to  the  usual 
requirements  of  good  pleading  with  respect  to  the  certainty  of 
the  allegations.  The  fact  of  the  legal  existence  of  the  corpora- 
tion, and  the  steps  by  which  it  became  a  corporation  should  be 
stated,  notwithstanding  that  the  bringing  the  action  against  the 
corporation  by  the  name  by  which  it  is  known  admits  that  it 
once  had  a  legal  beginning  as  a  corporation.2  The  complaint 
must  aver  the  time  of  incorporation,  or  the  date  of  organization, 
that  the  court  may  know  by  what  statute  the  decision  is  to  be 
governed.8  And  where  a  complaint  seeking  the  forfeiture  of 
the  franchises  of  a  corporation  alleges  that  the  corporation  has 

nished  or  continued  to  supply  water  sufficient  (or  a  supply  or  any  other  quan- 
tity of  pure  and  wholesome  water)  for  the  use  of  all  citizens  dwelling  in  said 
city  of  New  York  as  were  willing  and  desirous  to  agree  for  and  take  the  same  as 
aforesaid."  It  was  held  that  the  attorney-general  in  alleging  a  breach  of  con- 
ditions was  bound  to  name  such  citizens  as  were  willing  to  agree,  etc.,  and 
that  the  naming  of  one  individual  would  have  been  sufficient;  also  that  he 
should  have  averred  a  request  on  the  part  of  those  citizens  who  wished  a  sup- 
ply of  water,  or  an  offer  to  pay  for  it,  or  that  the  defendants  had  notice  of 
such  willingness  or  desire.  People  v.  Prest.  etc.  of  Manhattan  Co.,  9  Wend. 
352. 

1  For  distinctions  between  forfeiture  and  other  grounds  of  the  action,  see 
supra,  §  1812. 

2  Supra,  §  1844.  In  quo  warranto  against  a  de  facto  or  pretended  municipal 
corporation  for  the  usurpation  of  corporate  franchises,  or  to  oust  it  from  the 
enjoyment  of  the  privileges  thereof,  the  lawful  existence  of  the  corporation  is 
not  admitted  by  the  fact  that  the  information  is  brought  directly  against  it, 
and  it  is  mentioned  by  its  corporate  name.  State  i».  Tracy,  (Minn.)  51  N.  W. 
613.  Contra,  People  v.  City  of  Spring  Valley,  129  111.  169;  21  N.  E.  843. 

11  Covington,  etc.  Co.  v.  Van  Sickle,  18  Ind.  244. 
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ceased  to  exist,  it  must  state  how  and  by  what  means  it  has 
ceased  to  exist.1  But  where,  in  a  complaint  against  a  corpora- 
tion, the  prosecutor  alleged  that  it  had  omitted  to  perform  certain 
acts  essential  to  its  existence  as  a  corporation,  thus  violat- 
ing its  charter,  and  the  defendant  demurred  to  the  complaint 
as  containing  inconsistent  allegations,  the  court  held  that  the 
complaint  was  good,  containing  but  one  subject-matter,  to  wit, 
the  right  of  the  corporation  to  continue  to  exercise  certain 
franchises.2 

§  1851.  Same  —  Non-performance  of  Conditions.  —  But  by  anal- 
ogy to  the  general  rules  of  pleading  established  by  the  various 
codes,  and  on  the  authority  of  several  cases  previously  cited, 
where  the  object  of  the  proceeding  is  to  oust  the  defendant  from 
the  franchise  of  being  a  corporation  on  account  of  the  non-per- 
formance of  conditions,  the  facts  constituting  the  breach  should 
be  set  forth  with  reasonable  certainty.8  It  is  plain  that  to  al- 
lege the  breach  of  a  condition  in  general  terms  is  to  assert  a 
conclusion  of  law,  and  the  plainest  principles  of  good  pleading 
require  that  the  act  or  acts  or  the  instances  of  failure  to  act 
should  be  specified  in  order  that  the  court  may  see  whether  or 
not  when  taken  in  connection  with  the  charter  they  amount  to  a 
breach  and  cause  of  forfeiture.  The  reasonableness  of  this  rule 
is  apparent  when  it  is  considered  that,  when  one  is  injured  by  a 
breach  of  duty,  he  must  know  better  than  any  one  else  in  what 
the  act  or  neglect  consists.4 

§  1852.  Usurpation  of  Corporate  Capacity.  —  There  is  an  im- 
portant distinction  often  forgotten  between  the  forfeiture  of  cor- 
porate existence,  a  corporation  having  once  legally  existed,  and 
a  case  of  individuals  assuming  corporate  capacity  without  legal 
right  or  authority.  This  distinction  has  been  noticed  previously,6 
but  it  is  necessary  to  again  call  it  to  mind  with  reference  to  the 

1  People  v.  Stanford,  77  Cal.  360;  10  P.  693.  The  information  could  not 
consistently  be  amended  by  inserting  after  the  corporate  name  the  words 
"never  having  been  lawfully  and  legally  incorporated,' '  etc.  People  v.  City 
of  Spring  Valley,  (111.)  21  N.  E.  843 ;  129  111.  169. 

2  People  v.  Turnpike  and  Bridge  Co.,  20  Barb.  (N.  Y.)  518. 

•  City  of  E.  Dallas  v.  State,  73  Tex.  371 ;  11  S.  W.  1030. 

4  See  Jansen  v.  Stuart,  1  T.  R.  753;  Van  Ness  v.  Hamilton,  19  Johns.  349. 
But  a  provision  allowing  the  performance  of  conditions  to  be  alleged  in  gen- 
eral terms  is  found  in  several  states. 

*  Supra,  §§  1811,  1812. 
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pleadings.  The  distinction  is  based  upon  the  rule  that  the  state, 
'  by  proceeding  directly  against  a  private  corporation,  by  an  in- 
formation in  the  nature  of  a  writ  of  quo  warranto,  admits  the 
existence  of  the  corporation,  and  cannot  afterwards  controvert 
it,  though  the  object  and  purpose  of  the  proceeding  be  to  show 
that  the  alleged  corporation  never  had  any  legal  existence.1 
Where  a  number  of  individuals  assume  to  act  as  a  corporation, 
an  information  containing  a  general  denial  of  their  right  to  do 
so  will  be  sufficient  to  put  them  to  their  plea  of  justification. 
But  when  the  information  attempts  to  set  out  their  title,  which 
when  taken  in  connection  with  a  public  law  discloses  such  addi- 
tional facts  as  makes  their  title  good,  the  information  will  be 
obnoxious  to  a  demurrer.  It  is  never  necessary  to  plead  a  pub- 
lic law;  and  there  is  no  difference  in  this  respect  between  a 
public  law,  strictly  so  called,  and  one  merely  declared  to  be  so 
by  the  legislature.8  And  usually  when  a  person  or  number  of 
persons  are  charged  with  usurping  the  franchise  of  being  a  cor- 
poration, it  is  sufficient  to  allege  such  usurpation  in  general 
terms.8 

§  1853.  Usurpation  of  Franchises  generally.  —  In  the  last  pre- 
ceding sections  were  stated  the  general  rules  of  pleading  usur- 
pation of  the  franchise  of  being  a  corporation.  There  is  this 
difference  between  the  requirements  in  that  case,  and  where,  a 
corporation  being  admitted  to  exist,  the  proceeding  is  brought 
to  oust  it  from  franchises  claimed  to  be  exercised  by  it,  which 
have  not  been  conferred  upon  it  by  its  charter  or  articles.  In 
the  latter  case,  while  it  is  not  necessary  to  set  forth  the  rights 
and  privileges  alleged  to  be  usurped,  except  in  general  terms,4 
yet  the  information  should  inform  the  court  under  what  statute 
the  company  was  organized,  so  that  the  court  may  be  acquainted 
with  its  charter  and  know  its  powers  and  duties.6    And  where 

1  People  v.  City  of  Spring  Val.,  129  111.  169;  21  N.  E.  845;  People  v. 
Stanford,  77  Cal.  360;  People  v.  Flint,  64  Cal.  49;  State  v.  Commercial  Bank, 
etc.,  33  Miss.  474. 

2  People  r.  Ottawa  Hydr.  Co.,  115  111.  281 ;  8  N.  E.  418. 

•  Com.  v.  Commercial  Bank,  28  Pa.  St.  888 ;  People  v.  Utica  Ins.  Co.,  15 
Johns.  (N.  Y.)  358;  People  v.  River  Raisin,  etc.,  R.  Co.,  12  Mich.  889.  The 
defendant  must  be  charged  with  haying  usurped  a  franchise  within  the  state. 
State  v.  Kingan,  51  Ind.  142. 

*  People  v.  River  Raisin,  etc.  R  R.  Co .,  12  Mich.  389. 

5  Danville,  etc.  Co.  v.  State,  16  Ind.  456.    An  information  against  alleged 
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a  count  in  a  petition  prays  for  the  forfeiture  of  franchises  then 
being  exercised  by  a  company  of  persons  acting  as  a  corporation, 
and  alleges  that,  if  it  ever  had  as  a  corporation  any  legal  ex- 
istence, privilege,  or  franchise,  the  same  has  become  forfeited, 
the  previous  existence  of  the  corporation  not  being  alleged,  no 
cause  of  action  is  stated.1  An  information  for  usurping  a  fran- 
chise need  not,  however,  show  title  in  the  people  to  the  fran- 
chise, but  it  lies  with  the  defendant  to  show  his  warrant  for 
exercising  it.2 

§  1854.  Same  ^Municipal  Corporation.  —  When  the  proceeding 
is  against  a  municipal  corporation,  a  different  rule  from  that 
just  stated  applies,  for  the  reason  that  the  courts  take  judicial 
notice  of  the  existence  as  well  as  of  the  powers  conferred  by  the 
charters  of  such  corporations.  Accordingly,  a  complaint  in  an 
action  in  the  nature  of  quo  warranto  in  the  name  of  the  people  to 
restrain  the  usurpation  of  the  franchise  of  being  a  municipal 
corporation,  stating  that  defendant  is  exercising  the  franchise 
without  being  incorporated,  states  facts  sufficient  to  constitute  a 
cause  of  action.8  Nor  is  an  information  demurrable  for  stat- 
ing that  a  municipality  "  was  and  now  is  possessed  "  of  certain 
premises,  and  respondents  unlawfully  hold  and  exercise  the  fran- 
chise of  taking  possession  of  them  for  a  public  park.4  But 
an  information  based  on  the  allegation  that  a  certain  law,  in 
point  of  fact,  will  apply  to  but  a  single  city,  and  is  therefore 
" local"  and  unconstitutional,  must  set  forth  the  facts  in  a 
traversable  form,  showing  this  to  be  the  situation.6 

§  1855.    For  Usurpation  of  Corporate  Office.  —  A  complaint  for 

the  usurpation  of  an  office  in  a  private  corporation  not  created 
by  special  charter,  but  incorporated  under  general  law,  must  go 
further  than  alleging  in  general  terms  the  existence  of  the  cor- 
poration.    That  would  be  only  a  conclusion  of  law,  and  the 

usurpers  of  a  corporate  franchise,  alleging  that  relator  "  claims  an  interest  in 
the  corporation  and  franchise,"  states  a  conclusion  of  the  pleader,  and  is 
insufficient,  under  Code,  §  1133,  which  requires  the  information  to  "  consist 
of  a  plain  statement  of  the  facts  which  constitute  the  grounds  of  the  proceed- 
ing."    State  v.  Ireland,  (Ind.  Sup.)  29  N.  £.  306. 

1  People  v.  Stanford,  77  Cal.  360;  18  P.  85, 19  P.  693. 

*  People  v.  Utica  Ins.  Co.,  16  Johns.  (N.  Y.)  858. 

*  People  v.  Riverside,  66  Cal.  288. 

4  Thompson  v.  Moran,  44  Mich.  602. 

*  State  v.  Parsons,  40  N.  J.  L.  1. 
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court  should  have  the  privilege  of  determining  from  the  facts 
whether  or  not  there  is  a  corporation.1  The  corporate  exist- 
ence in  such  case  is  a  jurisdictional  question,  and  as  it  results 
from  acts  in  pais,  the  mere  allegation  without  reciting  the 
acts  cannot  apprise  the  court  of  the  ultimate  fact  unless  the 
acts  are  set  forth.  And  it  is  clear  that  unless  there  is  a  cor- 
poration shown,  there  cannot  be  a  usurpation  of  any  office. 
The  case  is  different  where  a  usurpation  of  a  public  office  or  of 
an  office  in  a  private  corporation,  created  by  public  act  of  the 
legislature,  is  charged;  for  the  court  takes  notice  of  the  political 
divisions  of  the  state,  and  the  provisions  contained  in  public 
laws.2  With  respect  to  the  acts  constituting  the  usurpation,  a 
general  form  of  allegation  is  sufficient.  Accordingly,  an  infor- 
mation which  merely  alleged  "  that  for  the  space  of  two  days  last 
the  defendant  has  usurped,"  etc.,  without  stating  definitely  the 
time  when  such  usurpations  commenced,  was  held  sufficiently 
certain,  the  words  "  two  days  last  past "  referring  to  the  filing 
of  the  information.8 

§  1856.  Amendments.  —  A  proceeding  by  information  in  the 
nature  of  a  quo  warranto  is  usually  considered  subject  to  amend- 
ment, it  being  a  civil  proceeding  criminal  in  form  only.4 
Amendments  of  pleadings  before  and  at  the  trial  are  as  freely 
allowed  in  this  as  in  ordinary  civil  actions  when  necessary  in 
furtherance  of  substantial  justice.6  Thus,  where  the  relator 
sets  out  the  foundation  of  his  title  to  the  office  in  question,  an 
amendment  may  properly  be  allowed  averring  his  right  to  per- 
form the  duties  and  receive  the  fees,  etc.,  of  an  office  therewith 
united  by  statute,  — for  instance,  of  clerk  of  a  district  court  and 

1  Danville,  etc.  Co.  v.  State,  10  Ind.  456;  People  v.  DeMill,  15  Mich. 
164. 

•  People  v.  DeMill,  15  Mich.  164. 

•  People  r.  Miller,  15  Mich.  354. 
4  State  v.  Gleason,  12  Fla.  190. 

•  State  o.  Gleason,  12  Fla.  190;  Com.  v.  Gill,  3  Whart.  228;  Com  v  Com- 
mercial Bank,  28  Pa.  St.  383.  Compare  People  v.  Goddard,  8  Colo.  461;  8  P. 
927.  A  complaint  which  fails  to  show  that  the  offices  usurped  are  corporate 
offices,  may  be  amended  in  that  respect.  Gun  ton  n.  Ingle,  4Cranch,  (C.Ct.) 
438.  Where  the  constitution  of  a  benevolent  society  is  made  part  of  the  peti- 
tion in  quo  warranto  proceeding  instituted  by  the  order,  an  amendment  to  the 
petition,  which  avers  in  effect  that  the  order  was  organized  solely  for  social, 
benevolent,  and  fraternal  purposes,  is  not  conclusive  as  to  its  character  upon  a 
demurrer  involving  its  object  and  character.   State  r.  Nichols,  (la.)  41  N.  W.  4. 
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prothonotary.1  So  where  an  information  to  contest  an  election 
is  not  verified,  the  court  may  permit  the  filing  of  an  amended 
information  duly  verified2 

II.  Plea  or  Answer. 


§  1857.  Proceeding  to  try  Title  to  Public 
Office. 

1858.  Same  —  Setting    up    Election  to 

Office. 

1859.  To  Proceeding  to  oust  from  Cor- 

porate Office. 


§  1860.  To  Information  for  Forfeiture. 

1861.  To  Information  for  Usurpation  of 

Franchises. 

1862.  Waiver  as  a  Defence. 

1863.  Plea  of  Statute  of  Limitations. 

1864.  Joinder  of  Defences. 


§  1857.  Proceeding  to  try  Title  to  Public  Office.  —  Nbn  usurpavit 
is  not  a  good  plea  to  an  information  in  the  nature  of  quo  war- 
ranto to  test  title  to  an  office,  but  the  respondent  must  set  forth 
facts  showing  his  title.8  He  must  in  his  plea  of  justification 
show  all  the  facts  necessary  to  establish  his  lawful  right  to  the 
office  in  question,  and  the  burden  of  maintaining  it  is  on  the 
respondent.4  He  must  show  the  continued  existence  of  every 
qualification  necessary  to  the  enjoyment  of  that  office.5  But  on 
an  information  to  oust  from  office  a  foreign-born  person  on  the 
ground  that  he  is  not  a  citizen,  an  answer,  upon  information 
and  belief,  that  respondent's  father  completed  his  naturaliza- 
tion before  respondent  reached  his  majority,  and  prior  to  that 
time  exercised  all  the  privileges  of  citizenship,  is  admitted  by  a 
demurrer,  and  is  sufficient  to  show  that  respondent  himself  is 
a  citizen.6    And  though  the  plea  of  not  guilty  or  of  non  usur- 

1  Commonwealth  v.  Swank,  79  Pa.  St.  154. 

*  Little  v.  State,  75  Tex.  616;  12  S.  W.  965;  see  also  Hunnicutt  t>.  State, 
75  Tex.  233 ;  12  S.  W.  106. 

*  State  v.  Anderson,  (Fla.)  8  So.  1 ;  Clark  v.  People,  15  111.  213.  As  to 
plea  of  pendency  of  appeal  from  prior  judgment  involving  constitutionality  of 
statute,  see  State  v.  Bernoudy,  36  Mo.  279.  The  allegation  in  an  answer  in  quo 
warranto  proceedings  that  a  member  of  a  council  has  wholly  abandoned  his  seat 
as  such  councilman  does  not  state  an  issuable  fact,  and  is  bad  on  demurrer. 
State  v.  Kearns,  47  Ohio  St.  566;  25  N  E.  1027.  Where  the  complaint  merely 
avers  that  defendants  have  usurped  plaintiff's  office,  the  misjoinder,  which  is 
not  apparent  on  the  face  of  the  complaint,  may  be  taken  advantage  of  by  an- 
swer under  Comp.  Laws  Utah,  §  3224.     Preshaw  r.  Dee,  (Utah)  23  P.  763. 

4  Larke  v.  Crawford,  28  Mich.  88,  must  answer  precisely  by  what  statutory 
authority  he  exercises  the  functions  of  the  office.  State  v.  Till  ma,  (Neb.) 
49  N.  W.  806. 

*  People  v.  Mayworm,  5  Mich.  146;  State  v.  Beecher,  15  Ohio,  723. 
6  Boyd  o.  State  of  Nebraska,  12  S.  Ct.  375. 


1520  QUO   WARRANTO.  [PART  IL 

pavit  is  bad,  yet  the  defendant  may  deny  the  material  allegation 
tendered  by  the  relator ;  and  although,  in  so  doing,  he  does  not 
show  his  title  to  the  office,  if  trial  and  judgment  are  had  with- 
out objection  on  that  score,  the  relator  cannot  take  advantage 
of  the  defect l 

§  1858.    Same  — Setting  up  Election  to   Office. —  An    allegation 

of  the  respondent  that  he  was  elected  to  the  office  is  relevant) 
though  it  may  not  be  sufficient  of  itself  to  prevent  ouster.2  The 
answer  need  only  state  the  authority  for  holding  the  election, 
the  holding  of  it,  and  that  defendant  received  the  greatest  num- 
ber of  votes  for  the  office.3  And  if  it  states  the  number  of  votes 
cast  at  the  election,  it  need  not  explicitly  negative  the  casting 
of  a  greater  number.4  But  where  an  information  to  test  title  to 
an  office  avers  that  relator  received  one  hundred  and  three  votes, 
and  respondent  only  sixty-seven  votes  or  less,  and  that  relator 
was  elected,  a  plea  which  denies  that  relator  received  one  hun- 
dred and  three  votes  is  bad  as  a  negative  pregnant.6  But  where 
the  proceeding  is  instituted  by  a  private  relator,  and  not  by  the 
state's  attorney,  a  plea  that  relator  was  disqualified  from  hold- 
ing office  is  good  on  demurrer;  the  right  of  a  private  person  to 
institute  such  proceeding  depending  on  his  own  superior  claim, 
and  his  eligibility  being  a  material  issue.6 

§  1859.  To  Proceeding  to  oust  from  Corporate  Office.  —  The  same 
rules  govern  the  answer  to  an  information  to  oust  a  party  from 
an  office  in  a  private  corporation,  as  in  case  of  a  public  office. 
A  board  of  directors  of  a  corporation  cannot  in  a  proceeding  to 
test  their  title  to  office  rely  upon  two  distinct  titles,  but  they 
may  be  put  to  their  election,  under  which  of  the  two  they  will 
defend.  A  plea  alleging  two  separate  and  distinct  elections,  by 
virtue  of  which  they  claim,  is  bad  for  duplicity.  Having  elected 
under  which  they  will  defend,  they  should  set  out  the  particulars 
of  their  election.7 

§  1860.  To  Information  for  Forfeiture.  —  Where  the  information 
sets  forth  specifically  the  facts   relied  upon  for   judgment  of 

1  Commonwealth  v.  M'Williams,  11  Pa.  St.  61. 
9  State  9.  Saxon,  25  Fla.  342;  5  So.  801. 

*  People  o.  Van  Cleve,  1  Mich.  362;  see  State  v.  Saxon,  25  Fla.  342;  6  So, 
858. 

*  Attorney- General  v.  Mclvor,  58  Mich.  516. 

*  State  t>.  Anderson,  (Fla  )  8  So.  1. 

*  Vrooman  p.  Michie,  69  Mich.  42;  36  N.  W.  749. 

*  Com.  v.  GUI,  3  Whart.  228. 
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ouster  or  forfeiture,  the  defendant  having  entered  his  appearance 
must  demur  or  plead.  The  general  rules  of  pleading  and  prac- 
tice govern  here  as  in  other  civil  actions. l  But  where  the  pro- 
ceeding is  still  considered  as  criminal  in  character,  the  proper 
practice  is  for  the  defendant  to  plead  instead  of  answering.3 
The  answer  properly  recites  the  several  acts  of  the  legislature 
constituting  the  defendants  a  corporation.8  But  it  need  not 
adopt  the  words  of  any  law  prescribing  the  qualifications  for  ex- 
ercising the  office  or  franchise ;  it  need  only  set  up  facts  clearly 
showing  the  right.4  Nor  is  a  plea  defective  in  not  setting  forth 
the  names  of  the  persons  for  or  on  whose  account  a  railway  and 
franchises  were  purchased,  and  in  not  stating  the  amount  at  • 
which  the  capital  stock  was  determined,  and  the  amount  of  the 
respective  interest  of  the  parties  when  the  defendant  is  a  com- 
pany organized  by  the  purchasers  of  a  railway  under  an  enabling 
statute.6 

§  1861.  To  Information  for  Usurpation  of  Franchises.  —  But  where 
the  information  alleges  in  general  terms,  as  may  be  done  where 
the  usurpation  of  a  public  office  or  a  franchise  of  being  a  corpo- 
ration is  charged,  the  respondent  must  either  disclaim  or  set 
forth  the  title,  right  or  authority,  and  acts  by  virtue  of  which  he 
claims.6  Not  guilty  of  non  uvurpavit  is  not  a  good  answer.  The 
defendant  should  either  justify  or  disclaim.7  If  he  disclaim, 
the  prosecution  is  entitled  to  judgment  of  seizure ;  if  he  sets  up 
a  claim,  the  prosecution  may  demur  or  reply.8  But  a  disclaimer 
being  equivalent  to  a  plea  of  not  guilty,  the  state  is  not  entitled 
to  judgment  without  proof  of  the  charges.9    If  the  defendants 

1  Com.  v.  Plymouth  P.  R.  Co.,  31  Mich.  179;  State  v.  Saxon,  25  Fla.  342; 
5  So.  Rep.  801. 

»  People  v.  Percells,  8  111.  (3  Gilm  )  59. 

•  State  v.  Miss.  etc.  R.  Co.,  20  Ark.  495.  The  constitutionality  of  a  statute 
may  be  inquired  into  by  the  people,  though  the  respondents  justify  under  such 
statute,  Atty.-Gen.  v.  Perkins,  73  Mich.  303;  41  N.  W.  420. 

4  State  v.  Jones,  16  Fla.  306. 

5  Commonwealth  v.  Central,  etc.  R.  Co.,  52  Pa.  St.  506. 

•  Illinois,  etc.  Ry.  Co.  v.  People,  84  111.  426. 

»  Atty.-Gen.  v.  Foote,  11  Wis.  14;  State  v.  Oloott,  6  N.  H.  74;  Illinois,  etc. 
R.  Co.  v.  People,  84  111.  426. 

•  People  v.  Pease,  80  Barb.  (N.  Y.)  588,  591 ;  Clark  p.  People,  15  111.  213; 
People  v.  Thatcher,  55  N.  Y.  525;  People  v.  Abbott,  16  Cal.  358. 

9  State  v.  Brown,  34  Miss.  688,  holding  also  that  it  is  not  inconsistent  for 
defendant  to  plead  not  guilty  and  at  the  same  time  disclaim  all  the  right  he  is 
vol.  ii. — 47 
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undertake  to  justify,  it  is  incumbent  upon  them  to  show  by 
answer  the  authority  by  which  the  right  is  claimed  to  exercise 
such  franchise.  Upon  the  filing  of  the  answer,  the  people  may 
demur,  join  issue  upon  the  facts  therein  stated,  or  reply  with  a 
confession  and  avoidance.1  The  burden  of  proof  being  on  the 
defendants  to  show  that  the  corporation  was  legally  formed,  and 
that  its  existence  is  legal,  the  answer  should  set  forth  the  facts 
showing  the  same.  And  if  the  verified  complaint  alleges  facts 
showing  the  illegality  of  the  pretended  corporation,  such  facts 
must  be  specially  denied  by  the  answer,  and  a  denial  of  the  legal 
conclusions  drawn  from  the  facts  is  not  sufficient2  It  is  no 
answer  that  aggrieved  parties  can  seek  their  remedy  in  another 
manner,  unless  the  remedy  by  information  is  taken  away  by 
statute.8  But  a  plea  setting  forth  the  charter  of  the  corporation 
by  which  the  powers  claimed  were  conferred  in  prcesenti  consti- 
tutes a  prima  facie  defence.4 

§  1862.  "Waiver  as  a  Defence.  —  Waiver  by  the  state  is  a  de- 
fence frequently  relied  upon.  A  statute  recognizing  the  exist- 
ence of  a  corporation,  confirming  its  acquisitions  under  its 
articles  of  association,  enlarging  its  powers,  and  conferring 
upon  it  new  and  independent  powers,  is  equivalent  to  a  new 
charter,  the  provisions  of  which  may  be  invoked  in  quo  warranto 
proceedings,  based  on  mis-user  and  non-user  of  franchise  con- 
ferred by  the  original  charter,  and  on  fraud  in  obtaining  it.5  It 
may  result  from  express  statutory  recognition  of  corporate  ex- 
istence, by  implication  from  a  statute,  or  from  long  acquies- 

alleged  to  claim  and  exercise.  It  is  sufficient  to  deny  the  user  of  the  fran- 
chise without  denying  the  claim.  People  v.  Thompson,  16  Wend.  (N.  Y.) 
655. 

i  See  infra,  §  1875. 

a  People  v.  Lowden,  (Cal.)  8  P.  66;  see  Whelchel  v.  State,  76  Ga.  644. 

•  People  v.  Bristol  Tp.  Co.,  23  Wend.  (N.  Y.)  222;  People  v.  Hillsdale  Tp 
Co.,  Id.  254. 

4  Attorney-General  v.  Michigan  State  Bank,  2  Dougl.  (Mich.)  359,  holding 
also  that  where,  in  addition  to  this,  the  plea  contained  allegations  intended  to 
show  either  a  continued  existence  of  the  corporation  down  to  the  filing  of  the 
information,  or  that  the  state  was  estopped  from  insisting  upon  a  forfeiture  of 
the  corporate  franchises  for  causes  which  arose  prior  to  a  certain  period,  — 
Held  that  these  allegations  were  surplusage,  and,  on  motion  of  the  attorney- 
general,  they  were  ordered  to  be  stricken  out.  The  authority  of  a  district  at- 
torney appointed  by  the  court  to  prosecute  the  action  cannot  be  collaterally 
attacked.    Fowler  v.  State,  68  Tex.  30. 

•  People  t>.  Ottawa  Hydr.  Co.,  115  111.  281 ;  3  N.  E.  413. 
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cence  in  the  acts  complained  of.1  But  an  intention  to  waive  the 
cause  of  forfeiture  must  clearly  appear.2  It  was  held  that  the 
appointment  of  a  corporate  officer  by  the  governor,  which  was 
approved  by  the  senate,  was  not  a  waiver.8  Nor  is  the  state 
estopped  by  having  previously  to  bringing  the  action  made  ap- 
plication for  a  writ  of  mandate.4  On  like  principle  it  is  held 
that  the  issuing  of  a  license  to  a  foreign  insurance  company  to  do 
business  by  the  superintendent  of  insurance  is  a  ministerial,  and 
not  a  judicial  act,  and  is  therefore  not  a  bar  to  a  proceeding 
in  quo  warranto,  to  oust  it  from  franchises  and  privileges  exer- 
cised without  authority  of  law.6 

§  1863.    Plea   of  Statute   of  Limitations.  —  In    the    absence    of 

special  statutory  provision  to  the  contrary,  lapse  of  time  is  no 
bar  to  an  information  in  the  nature  of  quo  warranto  when  filed 
by  the   proper  authority.6     One   reason  is  that  no  time   runs 

i  In  re  N.  Y.  El.  R.  R.  Co.,  70  N.  Y.  827,  338 ;  People  v.  Manhattan  Co., 
9  Wend.  352,  380;  Atty.-Gen.  t?.  Petersburgh,  etc.  R.  R  Co.,  6  Ired.  L.  (N.  C.) 
470,  requiring  the  corporation  to  make  alterations  on  its  road;  Atchafalaya 
Bank  v.  Dawson,  13  La.  An.  497,  suspension  of  specie  payments;  LaGrange, 
etc.  R.  R.  Co.  t>.  Rainey,  7  Coldw-  420,  extending  time  for  completion ;  Farns- 
worth  v.  Lime  Rock  R.  Co.,  (Me.)  22  A.  373;  Whites,  etc.  Co.  v.  Davidson 
County,  3  Tenn.  Ch.  396,  amending  charter;  In  re  Mechanics  Soc,  31  La. 
An.  627,  act  reviving  corporation  ;  Lumpkin  v.  Jones,  1  Ga.  27,  express 
waiver;  State  v.  Fourth,  etc.  Co.,  15  N.  H.  162,  act  authorizing  change  of 
route;  People  v.  Ottawa,  etc.  Co.,  115  111.  281 ;  Cent.  etc.  R.  R.  Co.  v.  Twenty, 
etc.  R.  R.  Co.,  54  How.  Pr.  168, 186,  statutes  extending  corporate  powers;  Com- 
mercial Bank  v.  State,  6  Sm.  &  M.  599,  622,  requiring  bank  to  resume  specie 
payments  by  a  certain  date;  Chesapeake,  etc.  Canal  Co.  v.  Bait.  etc.  R.  R.  Co., 
4  G.  &  J.  1, 127,  authorizing  transfer  of  franchises  and  property  to  another  cor- 
poration ;  People  v.  Oakland,  etc.  Bank,  1  Doug.  (Mich.)  282 ;  People  v.  Wil- 
Hamsburgh,  etc.  Co.,  47  N.  Y.  586,  long  delay  in  bringing  quo  warranto;  People 
v.  Ottawa,  etc.  Co.,  115  111.  281;  Atty.-Gen.  v.  Petersburgh,  etc.  R.  R  Co.,  76 
Ired.  L.  456;  Charles  River  Bridge  Co.  v.  Warren  Bridge,  24  Mass.  844, 
amendments  to  charter;  State  v.  Bank  of  Charleston,  2  McMullan,  439;  En- 
field Bridge  Co.  v.  Conn.  etc.  Co.,  7  Conn.  28,  express  waivers. 

a  People  v.  Kingston,  etc.  Co.,  23  Wend.  193. 

•  People  p.  Phoenix  Bauk,  24  Wend.  431. 
4  People  v.  Lowden,  (Cal.)  8  P.  66. 

«  State  v.  Fidelity  and  Casualty  Ins.  Co.,  (Ohio  Sup.)  31  N.  E.  658.  But 
where  a  city  has  control  of  its  streets,  and  the  common  council  passes  an 
ordinance  authorizing  the  construction  of  a  railway  in  a  street,  an  information 
by  the  state  in  the  nature  of  a  quo  warranto  will  not  lie  against  the  railway 
company.  McGrath,  J.,  and  Morse,  C.  J.,  dissenting.  Railway  Co.  v.  Mills, 
48  N.  W.  1007,  85  Mich.  643,  distinguished.  People  v.  Ft.  Wayne  &  E.  Ry. 
Co.,  (Mich.)  52  N.  W.  1010. 

•  State  v.  Pawtuxet  Turnp.  Co.,  8  R.  I.  521 ;  Commonwealth  v.  Allen,  128 
Mass.  308. 
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against  the  state ;  but  the  reason  alleged  in  a  case  involving  cor- 
porate franchises  was  that  the  exercise  of  a  franchise,  without 
authority,  by  a  company  acting  as  a  corporation,  is  a  continuous 
usurpation.1  It  has  been  held,  however,  even  without  a  statute 
on  the  subject,  that  a  plea  that  the  company  has  exercised  the 
franchise  for  twenty  years  was  a  good 'bar  to  an  information  in 
the  nature  of  quo  warranto  against  such  company,  for  carrying 
on  the  business  of  banking.2  In  the  same  state  there  is  now  a 
statute  providing  that  nothing  in  the  chapter  (relating  to  quo 
warranto)  "shall  authorize  an  action  against  a  corporation  for 
forfeiture  of  charter,  unless  the  same  be  commenced  within  five 
years  after  the  act  complained  of  was  done  or  committed ;  nor 
shall  an  action  be  brought  against  a  corporation  for  the  exercise 
of  a  power  or  franchise  under  its  charter,  which  it  has  used  and 
exercised  for  a  term  of  twenty  years."  Under  this  statute  it 
was  held  that  a  corporation  may  be  ousted,  in  quo  warranto  pro- 
ceedings, from  the  exercise  of  a  power  or  franchise  not  conferred 
by  law,  where  the  same  has  been  exercised  for  more  than  five 
and  less  than  twenty  years.8 

§  1864.  Joinder  of  Defences.  —  Numerous  defences  to  the  pro- 
ceeding might  be  mentioned,  any  one  or  more  of  which  may  be 
joined,  if  not  inconsistent,4  though  one  of  them  be  not  the 
statute  of  limitations.6  For  instance,  a  defendant  in  quo  war- 
ranto, charged  with  usurping  an  office,  may  set  up  several  titles 
thereto,  if  not  inconsistent.6 

III.  Demurrers  and  Replications. 

§  1865.  Demurrers.  §  1866.  Replications. 

§  1865.  Demurrers.  —  Either  party  may  demur  to  the  pleading 
of  the  other,  upon  like  grounds  and  with  like  effect  as  in  civil 
actions  generally.  Nor  can  the  question  of  the  insufficiency  of 
a  relevant  defence  presented  by  an  answer  to  an  information 

1  People  v.  Stanford,  77  Cal.  360;  18  P.  85. 

*  State  v.  Miami  Exporting  Co.,  11  Ohio,  126. 

*  State  v.  Standard  Oil  Co.,  (Ohio  Sup.)  80  N.  E.  279. 

*  People  ».  Stratton,  28  Cal.  382. 

*  Rex  v.  Autridge,  8T.R  467. 

*  State  d.  Mc Daniel,  22  Ohio  St.  354.  Compare  State  v.  Sherman,  22  Ohio 
St.  411. 
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filed  in  quo  warranto  proceedings  be  raised  by  a  motion  to  strike 
out.  The  question  should  be  raised  by  demurrer.1  The  inter- 
position of  a  demurrer  to  an  information  in  quo  warranto,  tha 
presents  such  a  statement  of  facts  as,  when  uncontroverted, 
would  entitle  the  relator  to  the  relief  sought,  is  an  admission 
of  the  facts  alleged.2  But  a  demurrer  to  a  count  alleging  that 
females,  aliens,  and  minors  voted  at  the  election  under  which 
defendant  claims  an  office  does  not  admit  such  allegation,  since 
the  matter  so  alleged  should  have  been  pleaded  in  replication, 
and  a  demurrer  only  admits  allegations  that  are  well  pleaded.8 
It  is  no  ground  for  exception  to  an  information  in  the  nature  of 
quo  warranto,  upon  the  relation  of  several  persons,  that  some  of 
the  relators  failed  to  swear  to  the  relation.4  The  effect  of  sus- 
taining or  overruling  a  demurrer  is  the  same  as  in  other  cases. 
Thus,  sustaining  a  demurrer  to  some  of  the  counts  in  an  infor- 
mation in  the  nature  of  quo  warranto  does  not  constitute  reversi- 
ble error,  where  the  count  retained  alleges  generally  that  the 
defendants  are  unlawfully  in  office,  since  such  count  is  sufficient 
to  test  the  question  of  the  defendants'  title  to  office.5  And  de- 
murrers to  replications  are  properly  made  to  relate  back  to  the 
first  defective  pleading,  as  in  other  cases.6  At  any  stage  of  the 
proceedings,  before  an  issue  of  fact  has  been  formed  or  a  trial 
had,  the  respondent  may  raise  the  question  of  whether  resort 
has  been  had  to  the  proper  remedy.  It  may  be  raised  after 
demurrer  to  the  answer.7 

§  1866.  Replications.  —  If  respondent  pleads  in  bar,  he  must 
set  out  his  title  at  large,  and  traverse  the  usurpation;  and  in 
such  case  the  replication  should  not  take  issue  upon  the  trav- 

1  State  v.  Saxon,  25  Fla.  342,  5  So.  801 ;  see  Commonwealth  v.  Commercial 
Bank,  28  Pa.  St.  801. 

*  Attorney-General  v.  Connors,  (Fla.)  9  So.  7.  A  writ  of  quo  warranto 
averred  that  the  office  was  not  vacant,  the  relator  not  having  been  legally  re- 
moved when  the  defendant  was  appointed.  The  defendant  pleaded  that  the 
office  was  vacant.  The  plaintiff  demurred,  because  the  plea,  not  denying,  ad- 
mitted that  the  relator  was  not  legally  removed.  Held,  that  this  was  an  admis- 
sion that  the  office  was  vacant  when  the  respondent  was  appointed,  and  the 
demurrer  was  overruled.     Commonwealth  v.  Primrose,  2  Watts  &S.  (Pa.)  407. 

•  People  t>.  Cooper,  (111.  Sup.)  20  N.  E.  872. 

*  Matthews  v.  State,  (Tex.  Sup.)  18  S.  W.  711. 
6  People  v.  Cooper,  (111.  Sup.)  29  N.  E.  872. 

•  People  v.  City  of  Spring  Val.,  129  111.  169;  21  N.  E.  843. 
T  People  v.  Whitcomb,  55  111.  172. 


1526  QUO  WARRANTO.  [PART  II. 

erse,  but  be  to  the  matter  of  defence. l  "  Nul  tiel  record  "  is 
well  replied  to  a  plea  that  the  company  defendant  became  a  cor- 
poration by  contract  of  consolidation.2  The  statement,  in  a 
replication  in  quo  warranto  proceedings,  of  several  distinct  facts, 
which  are  all  aimed  to  make  out  the  one  ultimate  fact  of  a  viola- 
tion of  corporate  duty,  relied  upon  as  a  ground  of  forfeiture  of 
the  charter  of  incorporation,  affords  no  ground  for  charging  the 
replication  with  duplicity.8  Where  the  common  law  system  of 
pleading,  and  not  that  prescribed  by  codes  of  civil  procedure,  is 
to  be  followed  in  proceedings  in  quo  warranto,  new  matter  set  up 
in  a  replication  in  quo  warranto,  in  confession  and  avoidance  of 
the  plea,  is  taken  as  confessed,  if  not  denied.4  But  an  averment 
in  a  petition  in  quo  warranto  to  test  the  title  of  councilmen  to 
the  office,  that  defendants,  "in  conjunction  with  the  mayor  of 
said  city,  pass  laws  for  the  government  of  said  city,  and  appoint 
minor  officers,  and  do  and  assume  to  do  what  should  be  done  by 
lawful  councilmen,"  admits  that  the  city  is  lawfully  incorpo- 
rated ;  and  a  replication  attacking  the  validity  of  the  incorpora- 
tion, being  a  departure  from  the  information,  is  demurrable.6 
Replications  may,  however,  like  other  pleadings  in  quo  warranto, 
be  amended.6 

i  State  v.  Olcott,  6  N.  H.  74. 

*  Com.  v.  Atlantic,  etc.  R.  Co.,  53  Pa.  St.  9. 

*  Coon  t>.  Plymouth  Plank  Road  Co.,  81  Mich.  179. 
4  State  v.  Taylor,  25  Ohio  St.  279. 

*  Noel  v.  Aron,  (Miss.)  8  So.  647.  An  information  in  the  nature  of  a  quo 
warranto  was  filed  by  the  attorney-general,  under  the  Ohio  Act  of  May  1, 1852, 
(Swan  &  Critch.  88)  against  a  defendant,  sued  in  a  corporate  name,  and  char- 
ging usurpation  of  certain  franchises.  The  defendant  was  served,  appeared,  and 
answered  in  a  corporate  capacity,  setting  up  a  charter,  etc.  The  attorney- 
general  then  filed  a  replication  denying  the  validity  of  the  incorporation  of  the 
defendant.  Held,  upon  demurrer  to  this  replication,  that  it  was  a  departure 
from  the  information,  which  impliedly  admitted  the  incorporation,  and  was 
bad.     State  v.  Cincinnati  Gas  Light  Co.,  18  Ohio  St.  262. 

6  Attorney-General  v.  Page,  38  Mich.  286. 
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§  1867.  Leave  of  Court  —  The  ancient  writ,  quo  warranto, 
being  a  civil  remedy,  issued  as  of  course  without  leave  of  court. 
In  Missouri,  where  the  original  character  is  held  still  to  adhere 
to  the  remedy,  the  same  rule  is  observed.1  But  in  England  now, 
and  in  most  of  the  American  states,  the  action  can  only  be  insti- 
tuted "  by  leave  of  court  first  had  and  obtained  "  upon  affidavit ; 
but  where,  as  in  some  of  the  states,  the  proceeding  has  come  to 
be  regarded  very  much  as  other  civil  remedies,  the  attorney  for 
the  state  exercises  the  discretion  which  was  formerly  judicial.2 
This  is  analogous  to  the  earliest  English  practice,  which  was 
changed  during  the  reign  of  William  and  Mary.  Where,  how- 
ever, application  to  the  court  for  leave  to  file  an  information 
must  still  be  made,  it  is  usually  considered  very  much  a  matter 
of  sound  judicial  discretion  whether  the  leave  will  be  granted 
or  withheld.8     Thus,  in  Michigan,  leave  to  file  an  information 

1  State  o.  Rose,  84  Mo.  198.  The  action  and  the  issues  are  strictly  legal, 
People  v.  Albany,  etc.  R.  Co.,  57  N.  Y.  161. 

2  See  Attorney. General  v.  Delaware  &  B  B.  R.  R.  Co.,  38  N.  J.  L.  282; 
Com.  v.  American  Bank,  10  Phil.  (Pa.)  156. 

8  See  Com.  v.  Bridgewater  Min.  Co.,  12  N.  J.  L.  84;  State  v.  Lehre,  7  Rich. 
(S.  C.)  234;  Com.  v.  Cluley,  56  Pa.  St.  270;  People  v.  Waite,  70  111.  25;  At 
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should  not  be  granted  except  on  a  sufficient  showing,  by  the 
applicant,  of  facts  entitling  him  to  institute  the  proceedings.1 
In  Vermont  the  right  of  the  supreme  court  to  issue  the  writ  is 
recognized  by  statute  in  general  terms,  and  the  occasions  for  it 
are  left  to  be  determined  by  common  law  rules ; 2  and  it  was  held 
that  leave  was  properly  withheld  from  a  private  person  seeking 
to  remove  a  school-committeeman  who  was  competent,  had  dis- 
charged some  of  the  duties  of  his  office,  and  whose  office  lasted 
only  four  months  longer,  though  he  might  have  been  illegally 
elected.3  In  Pennsylvania,  Iowa,  and  probably  other  states,  the 
discretionary  control  of  the  court  over  the  proceeding  continues 
throughout  the  proceeding,  and  the  information  may  be  dismissed 
at  any  stage,  the  practice  being  analogous  to  that  under  the 
Statute  of  9  Anne,  under  which  the  matter  is  at  all  times  under 
the  control  of  the  court.4 

§  1868.  Rule  on  Defendant.  —  While  in  a  few  states,  process  in 
the  ordinary  form  of  a  summons,  to  be  served  as  in  other  cases, 
is  the  method  to  be  pursued  to  bring  in  the  defendant,  without 
a  preliminary  notification  and  hearing,6  yet  in  others  a  rule  to 

tomey-General  v.  Chicago  &  Evanston  R.  R.  Co.,  112  111.  520;  State  v.  Smith, 
48  Vt  266.  This  was  also  the  practice  in  New  York  prior  to  the  adoption  of 
the  Code  of  Civil  Procedure.  People  v.  Swerting,  2  Johns.  184.  While  in 
England  a  new  form  of  proceeding  has  been  prescribed  by  §§  146  et  seq.  of 
15  &  16  Vict.  c.  76,  the  same  does  not  extend  to  informations  in  the  nature  of 
quo  warranto  in  respect  to  which  the  fiat  of  the  attorney-general  must  still  be 
obtained  according  to  the  former  practice.  Reg.  v.  Seale,  1  Jur.  (n.  s.)  593;  24 
L.  R.  Q.  B.  221.  Held,  that  an  information  for  the  usurpation  of  a  public 
office  is  not  addressed  to  the  discretion  of  the  court,  but  is  a  matter  of  right 
in  the  cases  specified  in  Code  Wash.  §  702.  State  v.  Mills,  (Wash.)  27  P. 
560. 

i  Vrooman  v.  Michie,  69  Mich.  42 ;  86  N.  W.  749 ;  Dorsey  v.  Ansley,  72 
Ga.  460. 

a  State  v.  Boston,  etc.  R.  Co.,  25  Vt.  433. 

*  State  v.  Meade,  56  Vt.  358. 

4  Gilroy  v.  Commonwealth,  105  Pa.  St.  484;  State  v.  Porter,  58  Iowa,  19; 
see  also  Vrooman  t;.  Michie,  69  Mich.  42 ;  36  N.  W.  749 ;  People  t\  White,  70 
111.  25. 

*  People  v.  Golden  Rule,  114  111.  34;  State  v.  Evans,  33  S.  C.  612;  12  S.  E. 
816.  Whether  or  no  the  circuit  court  in  Illinois  is  bound  to  grant  leave  ex 
parte  to  file  an  information  in  the  nature  of  a  quo  warranto,  the  granting  of  a 
rule  nisi  on  the  respondents  is  not  prejudicial  error,  where  the  facts  as  presented 
on  said  rule  do  not  warrant  the  filing  of  an  information.  People  p.  McFall, 
26  111.  App.  319 ;  People  v.  Moore,  73  111.  132.  An  information  in  the  nature 
of  a  quo  warranto  against  a  private  corporation  assuming  to  insure  is  not  a 
private,  but  a  public  prosecution.     People  p.  Golden  Rule,  114  lil.  34. 
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show  cause  why  an  action  should  not  be  brought  and  proceeded 
with  is  first  granted  and  served  upon  the  defendant1 

§  1869.  Notloe  and  Service  of  Process.  —  The  time  within 
which  an  answer  to  a  rule  to  show  cause  must  be  filed  depends 
upon  the  circumstances  of  the  case,  and  is  wholly  within  the 
discretion  of  the  court;2  but  where  the  proceeding  is  commenced 
by  issuing  regular  process,  as  in  other  actions,  the  length  of 
judicial  notice  and  manner  of  serving  the  same  are  usually  to  be 
determined  by  reference  to  general  statutes  on  these  subjects. 
The  court  can  acquire  jurisdiction,  to  render  judgment  on  an  in- 
formation in  the  nature  of  a  quo  warranto  only  by  service  of  a 
writ  under  seal  of  the  court,  and  running  in  the  name  of  the 
people,  or  by  voluntary  appearance  of  the  defendant,  not  after  a 
mere  notice  to  the  defendant  by  the  attorneys  of  the  relator.8 
The  defendant  may  enter  his  appearance  and  plead  at  once  on 
being  served  with  summons.4  And  the  appearance  of  defendant 
to  an  information  of  quo  warranto,  for  any  other  purpose  than  to 
challenge  the  jurisdiction  of  the  court,  is  a  waiver  of  all  defects 
in  the  summons.6 

§  1870.  Modern  Reforms  in  the  Practioe  —  Reformatory  and 
amendatory  statutes  have  been  passed  affecting  the  procedure  in 
quo  warranto,  which  cannot,  however,  be  examined  in  detail. 
For  instance,  in  New  York  the  writ  of  quo  warranto  and  the 
proceedings  by  information  in  the  nature  of  quo  warranto  are  no 
longer  in  use,  having  been  superseded  by  a  civil  remedy;  and 
the  decisions  of  the  supreme  court  in  it  are  to  be  reviewed  upon 
the  principles  applicable  to  such  actions,  and  not  by  those  which 
prevail  in  criminal  proceedings.6  The  Mississippi  statute,  regu- 
lating informations  in  the  nature  of  quo  warranto,  not  only  pre- 
serves the  old  remedy,  but  renders  it  the  more  expeditious  and 
convenient,  and  declares  it  to  be  the  appropriate  proceeding  to 
try  the  .right  to  any  office,  civil  or  military,  in  that  state.7     An 

1  See  State  v.  Gummersall,  24  N.  J.  L.  (4  Zab.)  529 ;  Matter  of  Bank  of 
Mount  Pleasant,  5  Ohio,  249. 

*  State  ».  McDiarmid,  26  Ark.  480. 

•  Hambleton  v.  People,  44  111.  458. 

4  People  v.  DeMill,  15  Mich.  161;  see  People  v.  Kepplekorn,  16  Mich.  61. 
For  service  on  corporation,  see  Smith  v.  State,  21  Ark.  294. 

*  Kane  v.  People,  4  Neb.  509. 

•  N.  Y.  Code,  (ed.  1884)  §  1983;  see  People  v.  Cook,  8  N.  T.  67;  People 
*  Hall,  80  N.  Y.  117. 

7  Newsom  v.  Cocke,  44  Miss.  352. 
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action  for  the  usurpation  of  a  franchise  or  office  is  a  civil  one 
under  the  Colorado  Code,  and  must  be  governed  by  the  rules  ap- 
plicable thereto,  must  be  instituted  by  filing  a  complaint  and 
issuing  summons,  and  be  proceeded  with  the  same  as  any  other 
civil  action.1  An  information  in  the  nature  of  quo  warranto,  in 
Texas,  is  a  proceeding  analogous  to  that  under  the  Statute  of 
9  Anne,  and  the  Texas  statute  will  be  construed  similarly  to 
the  English  one.2 

§  1871.  Peculiar  Methods  of  Certain  States.  — A  few  states  have 
adopted  peculiar  means  of  enforcing  the  remedy  attainable  by 
quo  warranto.  In  Massachusetts  the  information  is  in  the  na- 
ture of  a  prosecution  for  some  offence  against  the  government, 
and  is  filed  and  prosecuted  in  a  court  of  criminal  jurisdiction.8 
The  writ  of  quo  warranto  is  unknown  in  the  practice  of  Ten- 
nessee.4 In  that  state  a  court  of  chancery  alone  has  jurisdiction 
of  such  suits,  which  may  be  brought  in  the  name  of  the  state  by 
any  private  relator  upon  giving  security  for  costs.  In  Illinois 
the  suit  is  not  in  the  nature  of  a  criminal  prosecution  carried  on 
in  the  name  and  by  the  authority  of  the  people  of  the  state,  nor 
is  it,  properly  speaking,  quo  warranto,  but  a  special  proceed- 
ing brought  to  protect  and  enforce  property  rights.6  Many 
other  local  peculiarities  have  been  already  noted  in  various 
connections. 

§  1872.     Of  the  Courts  having  Jurisdiction.  —  In  the    absence  of 

legislation  conferring  jurisdiction  upon  other  tribunals,  the  com- 
mon law  courts  have  exclusive  jurisdiction  of  all  questions  re- 

1  Central  &  Georgetown  Road  Co.  v.  People,  5  Colo.  39 ;  Atchison,  Topeka, 
etc.  R.  R.  Co.  v.  People,  5  Colo.  60. 

2  State  v.  De  Gress,  53  Tex.  387.  The  practice  on  filing  informations  in  the 
nature  of  a  writ  of  quo  warranto,  stated.  Attorney-General  v.  Delaware  &  B. 
B.  R.  R.  Co.,  38  N.  J.  L.  282.  The  proper  course  of  proceeding  in  an  action 
in  the  nature  of  a  quo  warranto  under  the  laws  of  Montana,  explained;  Terri- 
tory v.  Virginia  Road  Co.,  2  Mon.  T.  96.  The  writ  of  quo  warranto  is  not 
abolished  in  Virginia.  Bland  and  Giles  Counties  Judge  Case,  33  Grat.  (Va.) 
443.  A  proceeding  by  quo  warranto  is  not  a  criminal  proceeding  in  the 
sense  of  the  Illinois  Act  of  1861,  giving  the  court  discretionary  power  to  grant 
a  change  of  venue;  1868,  Ensminger  v.  People,  47  HI.  384;  Code  Civ.  Proc. 
N.  Y.  §  1785,  construed;  People  v.  Atlantic  Av.  R.  Co.,  67  Hun,  378;  10 
N  Y.  S.  907. 

•  Goddard  t>.  Smithett,  3  Gray,  116. 

4  Hyde  v.  Trewhitt,  7  Coldw.  (Tenn.)  59 ;  Atty.-Gen.  v.  Leaf,  9  Humph. 
753;  see  State  v.  Messmore,  14  Wis.  115. 

*  Chicago  Mut.  Ind.  Ass'n  v.  Hunt,  127  III  257;  20  N.  £.  55. 
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lating  to  the  forfeiture  of  franchises.1  And  it  is  clear  that  a 
court  of  equity  without  statutory  authority  has  no  jurisdiction 
of  the  proceedings  at  the  suit  of  an  individual.2  But  as  both 
the  question  of  jurisdiction  and  the  proper  method  of  procedure 
are  mainly  regulated  by  statute,  these  need  not  be  further  noticed. 
§  1873.  Same  —  Supreme  Court.  —  Where,  by  a  constitutional 
provision,  the  supreme  court  has  "  original  jurisdiction  in  pro- 
ceedings of  quo  warranto, "  this  jurisdiction  cannot,  as  has  been 
previously  shown,8  be  abolished  or  increased  or  diminished  by  the 
legislature.  But  the  legislature  has  power  indirectly  to  affect 
the  exercise  of  this  jurisdiction,  as  it  has  the  power  directly  or 
indirectly  to  affect  almost  every  other  matter  or  thing  coming 
within  the  purview  of  the  constitution.  It  may  increase  or 
diminish,  or  create  or  destroy,  in  particular  instances  in  which 
this  jurisdiction  may  be  exercised;  but  it  cannot  increase  or 
diminish,  or  abolish  or  destroy,  the  jurisdiction  itself.  Thus 
it  may  create  additional  offices  or  additional  grounds  for  for- 
feiture, and  thereby  increase  the  number  of  instances  in  which 
the  court  may  exercise  its  jurisdiction;  or  it  may  abolish  some 
of  the  offices  already  existing,  or  some  of  the  grounds  for  for- 
feiture already  existing,  and  thereby  diminish  the  number  of 
instances  in  which  the  court  may  exercise  its  jurisdiction.4  But 
the  Missouri  supreme  court  will  not  grant  the  writ  except  under 
extraordinary  circumstances.5 

§  1874.    Territorial  Jurisdiction  of  Courts.  —  Unless    otherwise 

provided  by  statute,  the  proceeding  in  quo  warranto  is  governed 

1  Jersey  City  Gas  L.  Co.  v.  Consumers'  Gas  Co.,  40  N.  J.  Eq.  427.  That  a 
judge  at  chambers  cannot  issue  a  quo  warranto,  see  State  v.  Conklin,  33  Wis. 
687. 

3  Keigwin  v.  Drainage  Comm'rs,  115  111.  347 ;  5  N.  £.  575 ;  Jersey  City,  etc. 
Co.  v.  Comm'rs  Gas  Co.,  40  N.  J.  Eq.  427;  People  t>.  Bingham,  (Cal.)  22  P.* 
1039;  82  Cal.  238;  Territory  v.  Ashenfelter,  4  N.  M.  85;  12  P.  879;  Robert- 
son v.  State,  109  Ind.  79 ;  10  N.  E.  582;  Ex  parte  Henshaw,  (Cal.)  15  P.  110; 
Field  v.  Commonwealth,  32  Pa.  St.  478;  compare  Cleaver  v.  Commonwealth, 
34  Pa.  St.  283. 

«  Supra,  §  1770. 

4  State  v.  Wilson,  30  Kan.  661 ;  2  P.  828. 

6  See  State  ».  Claggett,  73  Mo  388.  Court  of  appeals.  — Though  the  court 
of  appeals  has  original  jurisdiction  to  grant  a  writ  of  quo  warranto,  it  will  not 
exercise  it  unless  some  reason  is  shown  why  the  application  was  not  made  to 
the  circuit  court,  where  full  relief  could  be  had;  State  v.  Branch,  28  Mo.  App. 
131.  Further  as  to  jurisdiction  of  court  of  appeals  and  rule  of  non-interference 
therewith  by  supreme  court,  see  State  r.  Rombauer,  99  Mo.  216;  14  S.  W.  726. 
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by  general  laws  on  the  subject  of  venue  in  civil  actions.  Accord- 
ingly, upon  an  information  to  test  the  right  of  the  incumbent  to 
the  office  of  sheriff  of  a  certain  county  being  filed,  and  a  motion 
being  made  to  have  the  issues  sent  to  be  tried  in  some  other 
county,  it  was  held  that,  as  the  statutes  were  silent  regarding 
the  place  of  trial  of  such  issues,  the  court  could  not  grant  the 
motion  unless  on  such  showing  as  would  authorize  a  change  of 
venue.1  But  the  general  law  touching  change  of  venue  does  not 
apply  to  a  quo  warranto  whereon  the  issues  of  fact  have  been 
ordered  by  the  supreme  court  to  be  tried  in  a  specified  county. 
Objections  to  the  venue  in  such  case  can  only  be  addressed  to  the 
supreme  court.2  In  Massachusetts  an  information  in  the  nature 
of  quo  warranto  may  be  filed  in  any  county ;  but  the  process  must 
be  made  returnable  to,  and  the  case  must  be  tried  in,  the  county 
where  the  respondent  lives.8  In  Pennsylvania  however  an  order 
for  service  of  notice  of  the  information  on  persons  interested  re- 
siding  out  of  the  state  may  be  made,  and  a  penalty  for  default 
does  not  transcend  the  power  of  the  judge  making  the  order.4 
In  New  York  the  county  of  trial  may  be  designated  by  the  attor- 
ney-general.6 And  of  course  jurisdiction  of  the  person  may  be 
waived  by  voluntary  appearance,  as  in  other  cases.6 

§  1875.  Mode  of  Trial.  —  It  is  frequently  necessary  that  issues 
of  fact  arising  in  quo  warranto  proceedings  should  be  sent  to  a 
jury  for  trial.  No  rule  against  the  propriety  of  having  an  issue 
of  fact  tried  by  a  jury  in  any  such  case  is  to  be  found  in  any  pro- 
vision or  precedent  under  the  codes.  And  as  the  proceeding  is 
now  regarded  as  in  the  nature  of  a  civil  action,  a  new  trial  may 
be  granted  to  either  party  upon  sufficient  grounds,  as  in  ordinary 
cases,  though  it  was  formerly  doubted  whether  a  new  trial  could 
be  granted  in  such  a  case  after  an  issue  had  been  tried  by  a  jury.7 
But  in  those  jurisdictions  where  the  ancient  features  and  effect 
of  the  writ  are  preserved,  it  is  held  that  neither  party  is  entitled 

1  People  v.  Cicott,  15  Mich.  326. 

*  State  v.  Townsley,  56  Mo.  107. 

*  Commonwealth  v.  Sineed,  11  Mass.  74 ;  see  State  r.  Thompson,  34  Ohio 
St.  365. 

4  Commonwealth  v.  Dillon,  61  Pa.  St.  468. 

*  People  p.  Piatt,  46  Hun,  394. 

6  Lee  v.  State,  40  Ala.  43. 

7  People  v.  Albany,  etc.  R.  Co.,  55  Barb.  (N.  T.)  344;  People  p.  Doereburg, 
17  Mich.  135. 
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as  a  matter  of  right  to  a  jury  trial. l  The  right  of  trial  by  jury 
did  not,  at  common  law,  extend  to  a  civil  proceeding,  such  as 
quo  warranto  against  a  public  officer.  A  refusal,  therefore,  by 
the  court  to  submit  to  a  jury  questions  of  fact,  arising  in  such  a 
proceeding,  is  not  a  violation  of  a  constitutional  provision  that 
the  right  of  trial  by  jury  shall  be  preserved  inviolate.  Nor  is  it 
a  violation  of  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  or  of  the  act  of  Congress  passed  to  enforce 
the  same.2  But  the  court  may,  against  respondent's  objection, 
call  a  jury,  and  submit  special  issues  to  them  to  aid  him  in  his 
finding  of  facts  under  a  statute  which  provides  that  in  actions 
other  than  for  the  recovery  of  property,  or  money  due  on  con- 
tract, or  for  damages  for  breach  of  contract,  or  for  injuries,  the 
issues  of  fact  must  be  tried  by  the  court,  subject  to  its  power  to 
order  any  issue  to  be  tried  by  a  jury.8  In  other  respects  the  trial 
of  the  issues  raised  by  the  pleadings  upon  an  information  are  pro- 
ceeded with,  the  same  interlocutory  orders  are  made,  and  the 
same  motions  in  furtherance  of  justice  are  applicable  to  the 
nature  and  form  of  the  action,  as  in  other  cases ;  *  and  the  rules 
of  practice  applicable  to  quo  warranto  are  to  be  followed  sub- 
stantially in  trial  of  the  issues  in  the  information  in  the  nature 
thereof.6 

§  1876.  Extent  of  Inquiry  Proceeding  to  try  Title  to  Office.  — 
It  is  settled  by  the  clear  weight  of  authority  that  in  quo  war- 
ratito  to  determine  the  right  to  an  elective  office,  the  record  of 

1  State  v.  Minn.  T.  M.  Co.,  40  Minn.  213.  It  was  held  in  Dorsey  v.  Barry, 
24  Cal.  449,  and  in  Cosgrove  v.  Howland,  Id.  457,  that  a  new  trial  could  only 
be  granted  by  the  supreme  court  on  appeal  of  a  proceeding  to  try  title  to  an 
office.  Tlie8e  cases  arose,  however,  under  the  provision  of  the  constitution,  §  9, 
Art.  6,  as  it  read  at  that  time,  and  the  Act  of  1850  governing  contested  elec- 
tions. 

1  State  v.  Johnson,  26  Ark.  281. 

•  Londoner  v.  People,  (Colo.)  26  P.  135. 

4  State  v.  Barron,  57  N.  H.  498.  An  information  in  the  nature  of  a  quo 
warranto  should  be  filed  and  entered  at  the  law  term,  not  at  the  trial  term, 
and.  if  entered  at  the  trial  term,  may  be  transferred.  State  v.  Portland  & 
Ogdensburgh  R.  R.  Co.,  58  N.  H.  113.  The  want  of  a  venire  in  a  quo  war- 
ranto information,  which  is  in  its  nature  a  civil  proceeding,  is  cured  by  a 
verdict     State  Bank  r.  State,  1  Blackf .  (Ind.)  267. 

*  People  v.  Pease,  30  Barb.  (N.  Y.)  588.  Compare  People  v.  Conover,  6 
Abb.  (N.  Y.)  Pr.  220.  See  Commonwealth  v.  Denworth,  (Pa.  Sup.)  22  A. 
820.  For  practice  in  disposing  of  issues  raised  by  suggestion  of  damages 
under  a  statute,  see  People  v.  Sackett,  15  Mich.  315. 
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§  1879.  The  Judgment  —  Of  Forfeiture  of  Franchises.  —  The  effect 
of  a  judgment  of  forfeiture  against  a  corporation  id  to  exclude  it 
from  the  right  to  exercise  any  of  its  franchises  or  privileges. 
No  grantee  or  licensee  of  the  corporation  can  thereafter  justify 
his  action  under  its  rights  or  franchises.1  But  on  an  informa- 
tion to  enforce  an  alleged  forfeiture  against  a  corporation  in- 
curred by  neglect  to  make  returns  required  by  law,  if  the  corpo- 
ration offer  and  request  to  be  allowed  to  make  the  returns,  they 
should  have  a  hearing  as  to  whether,  in  equity  and  good  con- 
science, leave  to  do  so  should  be  given  them.3  And  it  is  clear 
that  the  state  may  waive  a  part  of  the  judgment  it  is  entitled  to 
have  entered,  and  enforce  forfeiture  and  seizure  or  ouster  as  to 
particular  franchises.8 

§  1880.  Same  —  Of  Ouster.  —  A  clear  distinction  is  recognized 
in  England,  and  likewise  exists  in  this  country,  between  a  judg- 
ment of  ouster  from  and  seizure  of  franchises,  and  a  judgment  of 
forfeiture  of  the  franchise  of  being  a  corporation.  In  the  former 
case  the  judgment  neither  extinguishes  nor  dissolves  the  corpo- 
ration, and  the  mere  seizure  by  the  crown  of  certain  franchises 
and  liberties  which  have  been  usurped  by  it  does  not  affect  the 
corporate  entity.4    It  is  equally  applicable  to  cases  arising  under 

1  Campbell  v.  Talbot,  132  Mass.  174. 

2  State  t>.  Barron,  57  N.  H.  498. 

•  Central  &  G.  R.  Co.  v.  People,  5  Colo.  39. 

4  Smith's  Case,  4  Mod.  Rep.  53.  In  this  case  the  court  said:  "  A  corpo- 
ration may  be  dissolved,  for  it  is  created  upon  a  trust,  and  if  that  be  broken 
it  is  forfeited ;  but  a  judgment  of  seizure  cannot  be  proper  in  such  a  case,  for 
if  it  be  dissolved,  to  what  purpose  should  it  be  seized.  Therefore  by  the  judg- 
ment in  the  quo  warranto  the  corporation  was  not  dissolved,  for  it  neither  ex- 
tinguishes nor  dissolves  the  body  politic.  Whenever  any  judgment  is  given 
for  the  King  for  the  liberty  which  is  usurped,  it  is  quod  eztinguatur,  etc."  The 
distinction  is  well  exemplified  by  Sir  Robert  Sawyer  in  King  v.  The  City  of 
London,  cited  in  2  T.  R.  522.  He  says  the  rule  is  this:  "  When  it  clearly 
appears  to  the  court  that  a  liberty  is  usurped  by  wrong  and  upon  no  title, 
judgment  only  of  ouster  shall  be  granted.  But  when  it  appears  that  a  liberty 
has  been  granted  but  has  been  misused,  judgment  of  seizure  into  the  King's 
hands  shall  be  given."  The  reason  is  given :  "  That  which  came  from  the  King 
is  returned  there  by  seizure;  but-  that  which  never  came  from  him,  but  was 
usurped,  shall  be  declared  null  and  void."  Judgment  of  ouster  is  rendered 
against  individuals  for  unlawfully  assuming  to  be  a  corporation.  It  is  ren- 
dered against  corporations  for  exercising  a  franchise  not  authorized  by  their 
charter.  In  such  case  the  corporation  is  ousted  of  such  franchise,  but  not  of 
being  a  corporation.  Judgment  of  seizure  is  given  against  a  corporation  for 
the  forfeiture  of  its  corporate  privileges.  This  doctrine  of  the  English  courts 
has  been  expressly  recognized  in  New  York  under  the  statute  regulating  quo 
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i  of  procedure.      In  Vermont,  and  perhaps  in  one  or  two 

•  states,  a  different  view  is  taken  of  the  courts'  power  and 
in  the  premises,  and  it  has  been  held  that  where  the  court 
-mines  the  organization  of  the  pretended  corporation  is  a 

usurpation  of  a  franchise,  without  any  legal  warrant,  judg- 
;  may  be  given  that  the  pretended  corporation  be  dissolved.1 
e  may  be  judgment  of  ouster,  though  the  usurpation  has 
)d  before  the  trial.2 

ibstantially  the  same  principles  apply  to  the  judgment  for 
isurpation  of  an  office  in  a  private  corporation.  In  these 
i  the  courts  have  sometimes  severely  punished  defendants  in 
hape  of  fines ;  but  in  ordinary  cases  affecting  corporations, 
jrate  offices,  and  ordinary  franchises,  judgment  seldom  ex- 
3  beyond  ouster  or  seizure,  and  occasionally  a  merely  nomi- 
ine. 

L881.  Judgment  cannot  extend  to  Forfeiture  of  Property.  —  The 
ment  against  a  corporation  for  a  violation  of  its  charter  must 
>nfined  to  a  seizure  of  its  franchises.  It  cannot  be  extended 
seizure  of  the  property  of  the  corporation.8  The  ownership 
le  corporation  continues  until  its  dissolution,  and  the  judg- 
■j  of  seizure  of  franchises,  as  we  have  seen,  does  not  work  a 
>lution.    Nothing  is  forfeited  to  the  state,  except  that  which 

*  from  the  state  originally ;  namely,  the  franchises  and  liber- 
usurped  or  abused  by  the  corporation.4  Not  as  part  of  the 
ment  upon  quo  warranto,  has  the  court  power,  in  addition 
ssolving  the  corporation,  to  appoint  a  receiver  of  its  prop- 
without  the  consent  of  the  stockholders.5     When  the  court 

,nto  in  that  state.    People  v.  Renselear  &  Saratoga  R.  R.  Co.,  15  Wend. 
People  v.  Bartlett,  6  Wend.  622. 
Hate  v.  Bradford,  82  Vt.  50. 

Hammer  v.  State,  44  N.  J.  L.  667;  Rex  v.  Williams,  1  W.  Bl.  93.  If 
efendant  fails  in  the  title  he  sets  up,  judgment  most  be  for  the  govern- 
People  v.  Thompson,  21  Wend.  (N.  Y.)  235;  23  Wend.  (N.  Y.)  537; 
v.  Yarmouth,  4  Burr.  2143.  A  plea  referred  to  an  act  of  incorporation. 
is  the  reply  was  that  the  act  had  been  repealed,  and  rejoinder  was  that  the 
ling  law  was  passed  without  notice,  and  without  misuse  of  the  franchise, 
murrer  to  this  rejoinder  was  sustained  by  the  court.  It  was  held  that 
the  court  did  not  prevent  the  parties  from  continuing  to  exercise  the 
hise,  therefore  it  was  not  a  final  judgment  which  could  be  reviewed  by 
i.  S.  Supreme  Court.  Miners  Bank  v.  United  States,  5  How.  218. 
People  v.  O'Brien,  111  N.  Y.  1. 
State  Bank  v.  State,  1  Blackf .  267. 

Havemeyer  v.  Superior  Ct.,  84  Cal.  327;  24  P.  121.  Compare  People  r. 
roL.  n.  —  48 
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has  adjudged  that  such  body  be  excluded  from  the  right  to  exer- 
cise the  franchise  of  a  corporation,  it  has  exhausted  its  jurisdic- 
tion over  the  subject-matter  of  the  controversy  before  it * 

§  1882.  Judgment  —  Against  Usurper  of  I*ublio  Office.  —  The  judg- 
ment against  the  defendant  in  quo  warranto  is  virtually  the  same 
as  under  the  common  law  practice,  modified  by  English  statute, 
the  object  of  the  action  being  the  same.  The  proper  judgment 
under  statutes  is  little  more  than  a  transcript  from  the  Statute  of 
9  Anne,  c.  20,  which  provided  that  if  the  respondent  should  be 
found  guilty  in  cases  affecting  municipal  offices  and  franchises, 
judgment  of  ouster  should  be  given,  as  well  as  a  fine,  for  such  usur- 
pation or  intrusion.  By  "municipal  offices,"  as  here  used,  are 
meant  those  having  the  administration  of  public  duties, — as  those 
of  a  state,  county,  city,  or  town ;  and  by  "  municipal  franchises  " 
are  meant  those  which  appertain  to  the  active  exercise  of  govern- 
mental power,  —  such  as  levying  and  collecting  taxes,  governing 
a  political  division,  as  a  municipality,  and  the  like.  But  the  im- 
position of  a  fine  is  usually  a  discretionary  matter  with  the  court 
It  is  not  usual,  except  where  there  has  been  a  flagrant  usurpation 
without  pretence  or  color  of  right  to  impose  more  than  a  merely 
nominal  fine.2  And  under  the  New  York  Code  of  Procedure, 
which  provides  that  on  judgment  of  ouster  from  office  in  a  cor- 
poration the  court  may  in  its  discretion  impose  a  fine,  such  fine 
will  not  be  imposed  where  it  appears  that  the  ousted  incumbents 
hold  under  regularly  issued  certificates  of  election,  and  the  con- 
Washington  Ice  Co.,  18  Abb.  Pr.  (N.  Y.)  382;  People  o.  Albany,  etc.  R.  R. 
Co.,  1  Lans.  (N.  Y.)  308.  For  the  form  of  judgment  upon  an  information  in 
the  nature  of  quo  warranto,  see  Com.  v.  Fowler,  11  Mass.  339;  U.  S.  p.  Addi- 
son, 6  Wall.  291. 

1  In  Soc.  Perun  v.  Cleveland,  43  O.  St.  481,  8  N.  E.  857,  the  court  said  a 
judgment  of  ouster  against  a  pretended  corporation,  by  reason  of  defects  in  the 
form  of  the  certificate  of  incorporation,  was  not  retro-actiye  in  its  effect  upon 
rights  acquired  and  liabilities  incurred  in  the  course  of  transactions  in  good 
faith  with  such  acting  corporation,  prior  to  such  ouster,  and  that  such  an 
organization  has  capacity  to  acquire,  hold,  enjoy,  encumber,  and  convey  the 
legal  title  to  real  estate;  and  rights  acquired  or  liabilities  incurred  by  it,  and 
by  the  parties  dealing  with  it  in  good  faith,  would  not  be  divested  or  defeated 
by  a  subsequent  judgment  in  a  quo  warranto  proceeding  excluding  it  from  the 
use  of  corporate  franchises  by  reason  of  some  defect  or  omission  in  the  ori- 
ginal steps  taken  to  assume  corporate  powers. 

*  See  Attorney-Gen.  t>.  James,  74  Mich.  738;  42  N.  W.  167.  On  judgment 
of  ouster  in  quo  warranto  proceedings,  a  fine  will  not  be  imposed.  State  r. 
Kearn,  (R.  I.)  22  A.  1018. 
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ras  in  regard  to  the  rejection  of  proper  votes,  and  reception 
proper  votes.1  But  under  the  statute  of  New  Jersey,  where 
•ty  usurps  a  public  office,  besides  the  judgment  of  ouster 
st  him  the  court  may  impose  such  fine  as  will  fill  the  just 
Lire  of  punishment.2  And  under  the  law  and  practice  in 
1  Carolina,  if  such  action  be  for  the  usurpation  of  a  public 

a  judge  of  the  supreme  court  may,  upon  proof  that  the 
dant  has  received  fees  or  emoluments  belonging  to  the  office 

charged  with  usurping,  issue  an  order  for  the  arrest  and 
rig  to  bail  of  such  defendant.8  So  the  court  of  appeals 
under  statutes,  compel  restitution  of  rights  lost  by  means 
erroneous  judgment  in  quo  warranto,  removing  from  office 
i  possession  under  a  certificate  of  election  from  a  duly  con- 
ed board  of  canvassers ;  and  this  without  looking  into  the 
to  see  which  way  the  merits  incline,  as  between  the  two 
stants.4  And  generally,  upon  an  information  brought  upon 
elation  of  a  claimant  to  an  office,  to  determine  the  right 
3  respondent  to  occupy  it,  the  court,  if  it  decides  in  favor 
5  relator,  may  order  the  respondent  to  immediately  vacate 
ffice.6  But  the  court  will  not,  as  a  rule,  on  a  judgment 
iter  against  an  incumbent  of  an  office,  adjudge  in  favor  of 
er  claimant,  whose  election  is  then  in  contest.6  Where, 
/er,  the  defendant  files  in  the  cause  a  written  renunciation 
3  office,  the  case  should  not  be  dismissed,  but  a  judgment 
d  be  entered  prohibiting  him  from  interfering  with  the 

f 

883.    Judgment  notwithstanding  Expiration  of  Term  of  Office.  — 

e,  before  the  determination  of  the  proceeding  in  the  nature 

eople  t>.  Weeks,  11  N.  Y.  S.  671. 

bate  v.  Haines,  (N.  J.)  8  A.  723. 

atterson  v.  Hubbs,  65  N.  C.  119 ;  Loftin  v.  Sowers,  65  N.  C.  251. 

eople  v.  Livingston,  80  N.  T.  66. 

eople  p.  Banvard,  27  Cal.  470;  People  v.  Connor,  13  Mich.  238;  People 

leker,  3  Abb.  (N.  Y.)  Pr.  233 ;  Gano  v.  State,  10  Ohio  St.  237.    Where 

t.  R.  I.  c.  37,  §  22,  provides  that  all  town  officers  shall  hold  until  their 

tors  are  qualified  to  act,  and  it  appears  that  respondent,  in  an  election 

t>,  was  clerk  for  the  preceding  year,  and  that'  no  successor  has  been 

ed  to  act,  judgment  of  ouster  against  him  in  an  election  contest  will  be 

1  to  his  holding  under  his  certificate  of  such  election.     State  v.  Smith, 

)  22  A.  1020. 

tate  v.  Taylor,  15  Ohio  St.  137. 

ttorney-Generai  v.  Johnson,  63  N.  H.  622  ;  7  A.  881. 
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of  quo  warranto,  the  term  of  office  has  passed,  so  that  there  can 
be  no  judgment  of  ouster,  and  the  relator  cannot  be  put  into 
office ;  still,  if  he  satisfactorily  shows  his  right,  he  is  entitled  to 
judgment  and  to  his  costs.1 

§  1884.  Judgment  by  Default  —  The  proceeding  being  in  effect 
substantially  a  civil  remedy,  though  criminal  in  form,  judgment 
by  default  is  rendered  against  a  defendant  who,  after  being  duly 
served,  fails  to  appear  as  in  ordinary  civil  actions.  But  in  a 
proceeding  on  the  relation  of  one  claiming  title  to  an  important 
office  against  one  charged  with  usurping  it,  the  court  may,  in  its 
discretion,  require  satisfactory  evidence  of  the  relator's  election 
to  the  office,  notwithstanding  the  default  of  the  respondent2 
And  if  no  issue  of  law  or  fact  is  taken,  it  is  error  for  the  court, 
without  evidence,  to  find  the  defendant  guilty  of  usurpation,  and 
render  judgment  of  ouster.8 

§  1885.  Appeal  and  Writ  of  Error.  —  There  is  nothing  peculiar 
in  the  method  of  obtaining  a  review  of  the  proceedings  on  appeal 
or  writ  of  error ;  and  under  a  statute  providing  for  an  appeal  in 
cases  of  quo  warranto  to  the  first  term  after  judgment  in  the  dis- 
trict court,  an  appeal  filed  at  a  later  term  will  be  dismissed.4 
The  supreme  court  of  Illinois  has  jurisdiction  by  writ  of  error 
directed  to  the  circuit  court  where  the  proceeding  is  brought.6 

§  1886.  Same  — Stay  of  Proceedings.  —  Where,  in  such  case,  an 
appeal  involves  the  question  of  the  defendant's  right  to  have  em- 
bodied in  the  complaint  the  alleged  facts  on  which  an  official 
canvass  of  the  votes  is  to  be  overturned,  and  the  proper  practice 
is  in  an  unsettled  condition,  and  reliable  affidavits  of  counsel 
show  that  the  appeal  will  be  prosecuted  in  good  faith  to  an  early 

1  People  v.  Seaman,  5  Den.  (N.  Y.)  409.  That  judgment  of  ouster  is  not 
entered  where  the  usurper  of  an  office  has  ceased  to  exercise  its  functions,  see 
State  r.  Taylor,  12  Ohio  St.  130. 

a  Atty-Gen.  t7.  Barstow,  4  Wis.  567.  See  also  Searcy  v.  Grow,  15  Cal.  117. 
In  Illinois  the  practice  in  quo  warranto  as  to  service  of  process  to  authorize  a 
default  is  the  same  as  in  civil  cases.  Lavalle  v.  People,  68  111.  252.  In  a  quo 
warranto  against  three  to  show  why  they  held  the  office  of  bank  directors, 
one  disclaimed,  the  rest  pleaded  to  issue.  Held,  that  this  was  not  a  case  under 
the  Act  of  April  13,  1840,  §  13,  authorizing  a  decree  in  favor  of  the  relators, 
in  case  judgment  of  ouster  was  given.  Commonwealth  v.  Sparks,  6  Whart 
(Pa.)  416. 

*  Paul  p.  People,  82  111.  82. 

*  Fontaine  v.  State,  69  Tex.  510;  6  S.  W.  816. 

*  People  v.  City  of  Spring  Valley,  129  111.  169;  21  N.  £.  843. 


lxiil]  matters  of  practice.  1541 

on,  a  stay  should  be  granted.1  But  a  stay  of  quo  warranto 
>  dings  pending  an  appeal  by  a  county  treasurer  from  a 
lent  in  favor  of  one  newly  elected  was  denied  where  the 

had  filed  a  valid,  though  unapproved,  bond,  and  taken 
is  ion  of  the  office,  and  was  county  treasurer  de  facto,  and  it 
[oubtful  if  a  stay  would  reinstate  the  prior  incumbent,  it 

also  near  the  time  of  year  when  the  town  treasurers  made 
is,  and  issued  warrants  for  the  collection  of  delinquent 
,  making  it  imperative  that  the  office  should  not  be 
t.a 

887.  What  reviewable  in  Appellate  Court.  —  The  practice  in 
ving  trials  upon  issues  on  quo  warranto  is  governed  by  that 
3  common  law.8    And  by  analogy  to  the  practice  in  other 

it  was  held  that,  defendant  having  appealed  from  a  decree 
ting  its  exemption,  the  refusal  of  a  decree  forfeiting  the 
er  cannot  be  reviewed,  though  both  parties  assigned  errors, 
3  the  appeal  is  not  prosecuted  "  to  the  term  of  courf  in  ses- 
at  either  branch,  or  the  first  term  to  be  held,"  as  is  pre- 
3d  in  quo  warranto  proceedings.4 

888.  Costs-  —  In  quo  warranto  to  try  title  to  office,  if  the 
dant  is  adjudged  to  have  unlawfully  intruded  himself  into 
ffice,  costs  must  be  awarded  to  the  relator,  even  if  he  fails 
;ablish  his  own  right  to  the  office,  the  terms  of  the  statute 
;  express;6  but  no  attorney's  fees  should  be  taxed.6  Where 
poration  was  dissolved  upon  quo  warranto,  and  the  officers, 
were  not  shown  to  have  taken  part  in  any  improper  proceed- 
in  organizing,  had  filed  a  disclaimer  of  any  purpose  to  further 

>eople  t;.  Nolan,  10  Abb.  (N.  Y.)  N.  Cas.  471;  8.  c.  63  How.  (N.  Y.)  Pr 

itate  v.  Knight,  (Wis.)  50  N.  W.  1012. 

'eople  v,  Sackett,  14  Mich.  243.    See  Miners  Bank  v.  United  States,  5 

213. 

nternational  &  G.  N.  Ry.  Co.  v.  State,  75  Tex.  356;  12  S.  W.  685.   Pro- 

igs  for  quo  warranto  for  the  office  of  alderman  were  dismissed  for  want 

isdiction  upon  a  finding  which  did  not  show  how  many  votes  were  cast, 

,v  many  for  either  party,  or  that  either  received  more  than  the  other,  and 

i  recited  the  acts  of  the  election  inspectors  without  deciding  upon  their 

icy.    Held,  that  the  finding  was  not  full  enough  to  justify  final  judg- 

in  the  appellate  court.     Cooley  v.  Ashley,  43  Mich.  458. 

State  v.  Jenkins,  46  Wis.  616.     See  also  People  v.  Clute,  52  N.  Y.  577; 

o.  Patterson,  40  Kan.  726;  20  P.  457;  Peter  v.  Blue,  20  P.  852;  40  Kan. 

State  v.  Kromer,  38  Wis.  547. 
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exercise  the  functions  of  their  office,  it  was  held  that  costs 
against  the  officers  should  not  be  allowed. 1  In  Alabama,  where 
an  information  in  the  nature  of  a  quo  warranto  is  filed  on  the 
relation  of  a  private  person,  the  relator  must  give  security  for 
the  costs ;  and  if  such  security  is  not  given  before  the  commence- 
ment of  the  suit,  it  cannot  be  afterwards  supplied.2 

1  State  v.  Bradford,  32  Vt  50. 
8  Taylor  v.  State,  31  Ala.  383. 
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DEFINITION   AND  GENERAL  PRINCIPLES. 
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Explanation  of  Title. 

Comparison  with  Other  Remedies. 

Definition. 

Not  usually  granted  as  Substitute 
for  Appeal. 

To  Special  Statutory  Tribunals 
proceeding  summarily. 

Premature  Application. 

Illustrations. 

Not  granted  where  nugatory. 

Not  granted  unless  Substantial  In- 
justice has  been  done. 


§  1898.  Does  not  lie  to  review  Ministerial 
Acts. 

1899.  Nor  such  as  are  purely  discre- 

tionary. 

1900.  Not  granted  in  lieu  of  Quo  Warranto. 

1901.  Estoppel  of  Plaintiff. 

1902.  When  barred. 

1903.  Laches  as  a  Bar. 

1904.  Excusable  Delay. 

1905.  Proper  Diligence. 

1906.  Discretion  of  Court  herein. 

1907.  When  Discretion  ends. 


1889.  Explanation  of  Title.  —  Under  modern  systems  of  prac- 
governing  ordinary  review  on  appeal,  initiated  by  simple 
eedings  in  the  lower  court  rather  than  by  writ  of  error  issu- 
from  the  higher  court,  the  latter  has  largely  gone  out  of  use, 
lgh  still  preserved  in  several  states,  and  in  the  Federal  sys- 
,  not  in  its  original  form,  but  as  another  and  concurrent 
hod  of  obtaining  a  review  and  correction  of  the  records  of 
rior  courts.  The  effort  to  do  away  with  common  law  forms 
names,  and  to  substitute  statutory  procedure,  has  in  Califor- 
,  Oregon,  Indiana,  and  Massachusetts,  led  to  the  repeal,  not  of 
remedy  so  designated,  but  of  the  name  by  which  the  remedy 
certiorari  has  been  so  long  known,  and  the  adoption  of  the 
:ds,  "writ  of  review,"  to  describe  it.  As  this  expression  is 
y  significant  and  distinctive,  it  is  likely  to  be  generally  pre- 
red.    But  it  is  to  be  remembered  that  the  expressions,  "writ 
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of  review"  and  "writ  of  certiorari,"  as  herein  used,  mean  iden- 
tically the  same  remedy,  —  subject,  however,  to  such  modifica- 
tions and  limitations  in  the  employment  of  the  ancient  remedy 
as  have  been  introduced  by  statute. l 

§  1890.  Comparison  with  Other  Remedies.  —  The  place  which 
certiorari  occupies  in  remedial  jurisprudence  is  extremely  diffi- 
cult to  define.  At  common  law  it  had  distinctive  offices  and 
objects,  and  supplied  a  defect  in  administrative  justice  easily 
comprehended  in  the  abstract ;  but  in  practice  it  was  often  erro- 
neously resorted  to  when  writ  of  error  or  prohibition  should 
have  been  sought,  and  where,  by  reason  of  neglect  to  seek  other 
and  more  appropriate  remedies,  the  party  had  lost  his  right  to 
any  remedy  whatever.  As  a  consequence  of  the  close  analogy 
between  this  method  of  review  and  review  by  writ  of  error,  con- 
siderable confusion  and  incongruity  is  found.  Writ  of  error  is 
the  more  comprehensive  method  of  preventing  the  evil  conse- 
quences of  judicial  error,  and  in  so  far  as  they  apply  to  tribunals 
of  a  strictly  judicial  character  it  includes  within  the  range  of  its 
objects  those  judicial  usurpations  for  whose  suppression  or  cor- 
rection certiorari  was  originally  devised,  and  is  still  often  bene- 
ficially employed.2  But  certiorari  is  a  summary  and  more  effec- 
tive remedy  for  judicial  excesses  than  writ  of  error,  or  even  the 
statutory  remedy  by  appeal.  It  is  partly  for  this  reason  that  in 
some  states  it  may  be  resorted  to  under  certain  circumstances, 
notwithstanding  that  the  party  has  had  a  remedy  by  appeal,  and 
even  as  a  substitute  for  the  same.  But  the  most  important  use 
of  certiorari  is  not  as  a  substitutional  or  concurrent  remedy,  but 
where  neither  appeal  nor  writ  of  error  is  available,  as  when 
statutory  tribunals  exist,  which,  though  they  possess  judicial 
functions,  are  not  subject  to  judicial  supervision  by  either  of 
these  processes,  because  not  falling  within  the  scope  and  pur- 
pose of  writ  of  error,  as  understood  and  employed  at  common 
law,  nor  included  within  the  terms  of  statutes  providing  for 
taking  appeals.  It  is  in  these  cases  that  certiorari  accomplishes 
a  specific  object,  not  accomplished  by  any  other  extraordinary  or 
any  ordinary  remedial  process,  fully  justifying  its  classification 
as  an  extraordinary  proceeding. 


1  See  People  ».  County  Jndge,  40  Cal.  479 
*  See  Cooke  v.  Reinhart,  1  Rawle,  (Pa.)  178. 


LXIV.]      DEFINITION   AND  GENERAL  PRINCIPLES.  1545 

891.  Definition-  —  Although  the  remedy  by  writ  of  error  hag 
rreat  extent  fallen  into  disuse,  and  appeal  as  a  method  of 
wring  and  correcting  the  proceedings  of  inferior  by  higher 
3  nearest  akin  to  certiorari  has  taken  its  place,  the  definition 
3  latter  as  given  at  common  law  requires  no  modifications 
t  such  as  readily  suggest  themselves  in  giving  it  proper 
nation  in  view  of  the  many  changes  in  practice  and  in 
Iministration .  of  remedies  wrought  in  most  of  the  states  by 
e.  The  common  law  writ  of  certiorari,  when  granted  to  an 
or  court,  was  for  the  purpose  of  bringing  the  record  of  such 
or  court  of  limited  jurisdiction,  after  judgment,  before  a 
r  court,  to  examine  whether  jurisdiction  existed  in  the  lower 

and  whether  its  proceedings  were  regular.  The  question, 
stance,  of  liability  of  a  corporation  for  committing  a  tres- 
would  depend  upon  a  fact,  as  to  the  orders  and  directions  of 
>mpany  to  commit  or  not  the  act  complained  of ;  and  a  cer- 
i,  therefore,  is  not  a  proper  remedy  to  authorize  a  review 
nations  of  fact  pertaining  to  the  judgment  of  a  justice  of  the 

in  case  of  trespass.1  It  might  issue  to  all  inferior  tribu- 
ind  jurisdictions  in  cases  where  they  exceeded  their  juris- 
ns,  and  in  cases  where  they  proceeded  illegally,  and  there 
o  appeal  or  other  mode  of  directly  reviewing  their  proceed- 

An  error  of  judgment  on  the  part  of  a  judge  or  officer, 

as  to  the  facts  or  the  law  of  the  case,  could  not  be  inquired 
nd  corrected.3  In  its  office  of  removing  final  adjudications 
view,  it  possesses  all  the  characteristics  of  a  writ  of  error 

the  former  system  of  practice,  and  performs  the  same  office 
the  inferior  summary  tribunals  that  a  writ  of  error  did  to 
erior  court  of  record.  The  common  law  writ  of  certiorari 
•  removes  only  the  record,  or  entry  in  the  nature  of  a  record, 

proceedings  of  the  court  below,  whereby  only  the  jurisdic- 
nd  the  regularity  of  its  proceedings  are  reviewed.8    But, 

ticago,  etc.  R.  R.  Co.  v.  Fell  22  111.  333. 

>olittle  v.  Galena,  etc.  R.  R.  Co.,  14  111.  381 ;  Swann  v.  Mayor,  etc.  of 
rland,  8  Gill,  (Md.)  150;  Edgar  v.  Greer,  14  Iowa,  211 ;  Matter  of  Buck- 
\rk.  73  ;  Chicago,  etc.  R.  R.  Co.  v.  Whipple,  22  111.  105;  Dow  v.  True, 

46 ;  State  v.  Hudson,  32  N.  J.  L.  365 ;  State  v.  Stewart,  5  Strobh. 
29  ;  Tallraadge  v.  Potter,  12  Wis.  317. 
ople  v.  Highway  Commissioners,  30  N.  T.  72.     Bat  the  office   of  a 

certiorari,  issued  out  of  the  supreme  court  to  review  the  proceedings 
er  initiation  of  inferior  tribunals,  extends  to  the  review  of  all  questions 
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as  authorized  by  statute  in  several  states,  the  authority  of  the 
court  is  not  limited  to  questions  of  jurisdiction  and  regularity. 
It  has  power  to  examine  every  decision  of  the  court  or  officer 
upon  questions  of  law,  and  to  look  into  the  evidence,  and  affirm, 
reverse,  or  quash  the  proceedings  as  justice  shall  require.1 

§  1892.    Not  usually  granted  as  Substitute  for  Appeal.  —  By  the 

statutes  of  Tennessee  the  writ  of  certiorari  is  the  almost  univer- 
sal method  by  which  circuit  courts,  as  courts  of  general  jurisdic- 
tion, both  civil  and  criminal,  exercise  control  over  courts  of 
inferior  jurisdiction,  however  constituted,  as  well  where  they 
exercise  a  jurisdiction  not  conferred,  as  where  there  has  been  an 
irregular  or  erroneous  exercise  of  their  jurisdiction.2  The  law 
is  substantially  the  same  in  North  Carolina ; 8  but  certiorari,  as 
a  substitute  for  an  appeal,  must  be  applied  for  in  a  reasonable 
time,  and,-  except  in  very  special  cases,  a  second  writ  for  the 
same  cause  will  not  be  allowed.4  And  in  New  Jersey  it  lies  in 
all  cases  unless  taken  away  by  express  words  of  a  statute ;  and 

of  jurisdiction,  power,  and  authority  of  the  inferior  tribunal  to  do  the  acts 
complained  of,  and  all  questions  of  irregularity  in  the  proceedings ;  that  is,  all 
questions  whether  the  inferior  tribunal  has  kept  within  the  boundaries  pre- 
scribed for  it  by  the  express  terms  of  the  statute  law  or  by  well-settled  prin- 
ciples of  the  common  law.  People  v.  Board  of  Assessors,  39  N.  Y.  81.  That 
certiorari  is  a  new  suit,  and  not  a  mere  continuation  of  an  old  one,  see  Fenno 
v.  Dickenson.  4  Den.  (N.  Y.)  84.  It  is  a  "special  proceeding,"  within  the 
meaning  of  that  phrase  as  used  in  the  Codes  of  New  York  and  Iowa.  People 
t;.  Fuller,  40  How.  (N.  Y.)  Pr.  35;  Thompson  v.  Reed,  29  Iowa,  117;  Hunt 
v.  Free,  29  Iowa,  156.  A  writ  of  certiorari  is  a  legal  process,  in  South  Caro- 
lina^ though  it  is  very  seldom  adopted.  State  v.  Senft,  2  Hill,  (S.  C.)  396.  Not 
a  proper  mode  of  reviewing  a  proceeding  in  chancery.  Gilliland  v.  Sellers,  2 
Ohio  St.  223.  In  Georgia  the  judicial  writ  of  certiorari  issues  only  to  the 
"  inferior  court ; ''  the  constitutional  writ,  to  jurisdictions  inferior  to  that 
Ex  parte  Simpson,  R.  M.  Charlt.  (Ga.)  111. 

1  People  v.  Lawrence,  54  Barb.  (N.  Y.)  589. 

8  Wilson  v.  Lowe,  7  Coldw.  (Tenn.)  153. 

•  See  Williamson  i>.  Boykin,  99  N.  C.  238 ;  5  S.  E.  378. 

4  Triggs  v.  Boyce,  4  Hayw.  (Tenn.)  100.  See  also  Perkins  ».  Hadley,  4 
Hayw.  (Tenn.)  146.  Compare  Harlon  v.  Rosser,  28  Ga.  219.  The  refusal  of 
the  justice  of  the  superior  court  to  order  notice  of  petition  for  review  presented 
to  him,  where  there  is  no  record  of  the  petition,  which  was  not  filed,  and  upon 
which  there  was  no  judgment,  is  not  a  bar  to  a  subsequent  petition  for  review. 
Nantasket  Beach  R.  Co.  v.  Ransom,  147  Mass.  240 ;  17  N.  E.  640.  Certiorari, 
as  a  substitute  for  appeal,  will  not  be  granted  one  who  failed  to  perfect  his 
appeal  on  account  of  an  agreement  between  the  parties  that  lapse  of  time 
should  not  deprive  petitioner  of  his  appeal  if  a  compromise  should  not  be 
effected,  when  the  evidence  shows  that  the  petitioner  paid  the  judgment  on  a 
compromise.    Williamson  v.  Boykin,  99  N.  C.  238;  5  S.  E.  378. 
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tly  where  there  is  no  other  remedy,  but  even  where  an 
is  given  upon  the  merits.1  In  view  of  the  extension  of 
irisdiction  of  justices  of  the  peace,  however,  by  which  a 
•ial  by  jury  has  become  a  matter  of  greater  importance  to 
jrhts  and  interests  of  parties  than  heretofore,  the  courts  will 
-  relax  than  render  more  stringent  the  practice  regulating 
iiiedy  by  certiorari,  where  merit  exists,  and  no  real  fault  or 
i^ence  can  be  imputed  to  the  party.2    Aside  from  these  and 

other  similar  exceptions,  the  general  rule  is  that  the  writ 
rtiorari  cannot  issue  in  cases  where  there  has  been  a  right 
>eal  within  a  certain  limited  time,  and  that  time  has  elapsed 
>ut  appeal  taken.8  In  Alabama  the  authority  of  the  judges 
e  county  courts  to  issue  writs  of  certiorari  is  given  only 
le  purpose  of  removing  a  cause  from  a  justice's  jurisdiction, 
the  party  aggrieved  may  have  a  trial  de  novo.4  In  New 
:  it  is  held  that  upon  a  common  law  certiorari  for  the  re- 
il  of  summary  convictions  before  magistrates,  the  power  of 
;w  is  not  confined  to  questions  affecting  either  the  jurisdic- 
of  the  magistrate  or  the  regularity  of  the  proceedings  before 

but  extends  to  all  other  legal  questions ;  and  unless  it  ap- 
s  upon  the  face  of  the  record  that  there  was  evidence  suffi- 
t  to  warrant  the  conviction,  it  will  be  quashed.6 
1893.  To  Speoial  Statutory  Tribunals  prooeeding  summarily. — 
3re  a  new  jurisdiction  is  created  by  statute,  and  the  court 
-cising  it  proceeds  in  a  summary  method,  or  in  a  course  dif- 
nt  from  the  common  law,  certiorari  is  the  proper  remedy  to 
ove  the  case  to  a  superior  court,  and  not  a  writ  of  error;8  or, 


New  Jersey  Railroad  v.  Snydam,  17  N.  J.  L.  (2  Harr.)  25. 

McCormack  v.  Murfree,  2  Sneed,  (Term.)  46;  see  Mason  v.  Westmore- 
1,  1  Head,  (Tenn.)  555. 

Miliken  v.  Huber,  21  Cal.  166.  See  also  Basnet  v.  Jacksonville,  18  Fla. 
;  Reilly  v.  Tyng,  25  P.  798,  1  Ariz.  510;  Royce  v.  Smith,  26  P.  799,  1 
s-  511 ;  Faut  v.  Mason,  47  Cal.  7.  Where  the  application  showed  on  its 
i  that  the  party  had  an  adequate  remedy  by  appeal,  the  writ  was  refused. 
ry  v.  Hoagland,  13  Cal.  173. 
1  Boyd  t>.  Woodfin,  3  Stew.  (Ala.)  357. 

*  Mullins  v.  People,  24  N.  Y.  399.  A  writ  of  certiorari  to  certify  an  in- 
bment  from  the  oyer  into  the  supreme  court  may  properly  be  allowed  to  the 
secutor  of  the  pleas  of  the  county  after  defendant  has  pleaded  "  not  guilty." 
kte  v.  New  Jersey  Jockey  Club,  (N.  J.)  19  A.  976. 

•  Ex  parte  Tarlton,  2  Ala.  35;  Commissioners  of  Pilotage  v.  Law,  R.  M. 
arlt.  (Ga.)  298;  Appeal  of  Commissioners,  57  Pa.  St.  452.  Since  the  adop- 
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to  express  the  same  principle  in  slightly  different  form,  when 
the  proceedings  of  the  court  below  are,  in  any  stage  of  them, 
different  from  the  course  of  the  common  law,  whether  in  civil  or 
criminal  cases,  the  writ  of  certiorari  is  the  only  proper  process 
to  correct  any  error  that  may  have  occurred,  unless  some  differ- 
ent process  is  given  by  statute. l  Accordingly,  it  was  held  that 
the  proper  mode  of  bringing  before  the  superior  courts  of  the 
state  of  Georgia  the  judgment  of  an  ordinary,  rendered  in  the 
discharge  of  duties  devolved  upon  him,  in  relation  to  county 
matters,  previously  vested  in  the  superior  courts,  or  of  matters 
not  touching  the  probate  of  wills  or  administration,  or  otherwise 
specially  provided  for  by  law,  was  by  certiorari,  and  not  by  ap- 
peal.2 And  though  a  statute  directs  that  no  certiorari  shall  issue 
to  remove  into  the  supreme  court  any  proceeding  had  in  pursu- 
ance of  it,  yet  certiorari  may  issue  to  bring  up  proceedings  which 
are  not  in  pursuance  of  the  statute,  though  they  are  had  under 
pretence  of  it.8 

§  1894.  Premature  Application.  —  The  most  important  departure 
from  the  earlier  principles  governing  certiorari  relates  to  the 
stage  of  the  proceedings  in  the  lower  court  at  which  it  should 
issue.  It  was  a  distinguishing  feature  of  this  remedy  at  com- 
mon law  that  it  was  the  appropriate  writ  for  the  removal  of  a 
cause  before  judgment,  while  the  writ  of  error  removed  it  after- 


tion  of  N.  Y.  Criminal  Code,  orders  made  by  the  court  of  general  sessions  in 
bastardy  proceedings  are  reviewable  by  the  general  term,  not  on  appeal,  but  only 
on  the  common  law  writ  of  certiorari.    People  v.  Carney,  29  Hun,  (N.  Y.)  47. 

1  Commonwealth  v.  Ellis,  11  Mass.  466;  Matthews  v.  Matthews,  4  Ired. 
(N.  C.)  L.  155;  State  v.  Bill,  11  Ired.  (N.  C.)  L.  373;  Ruhlman  v.  Com- 
mon wealth,  5  Binn.  (Pa.)  27;  Tierney  v.  Dodge,  9  Minn.  166;  Phillips  v. 
Phillips,  8  N.  J.  L.  (3  Hals.)  123;  Walpole  ».  Ink,  9  Ohio,  142;  Bob  v.  State, 
2  Yerg.  (Tenn.)  173;  Mackoboy  r.  Commonwealth,  2  Va.  Cas.  270;  Bath 
Bridge,  etc.  Co.  v.  Magoun,  8  Me.  (8  Greenl.)  293  ;  Triggs  v.  Boyce,  4  Hayw. 
(Tenn.)  100;  Williamson  v.  Carnan,  1  Gill  &  J.  (Md.)  196;  Mowery  v.  City  of 
Camden,  49  N.  J.  L.  106;  6  A.  438;  State  v.  District,  etc.  Society,  35  N.  J. 
L.  200.  See  also  Hopkins  v.  Fogler,  60  Me.  266;  State  v.  Dowliug,  50  Mo. 
134.  A  certiorari  to  the  court  of  quarter  sessions  of  Pennsylvania,  to  remove 
road  cases,  lies  without  special  allowance  or  cause  shown.  Matter  of  Pitts- 
burgh, 2  Watts  &  S.  (Pa.)  320.  But  see  Justice,  etc.  v.  Hunt,  29  Ga.  155, 
holding  that  a  justice  of  the  inferior  court,  acting  in  county  matters,  is  not  a 
court,  and  therefore  his  orders  cannot  be  brought  up  upon  certiorari. 

8  Harrell  v.  Pickett,  43  Ga.  271. 

«  Ackerman  v.  Taylor,  8  N.  J.  L.  (3  Hals.)  268,  305 ;  Vunch  p.  Whorl,  2 
N.  J.  L.  (1  Pen.)  335. 
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1      But  it  has  now  become  the  general  and  settled,  if  not 
Liver  sal,   practice  to  refuse  the  writ  of  certiorari  where 

while  the  proceedings  below  are  still  pending  and  unde- 
ed,2  and  that  it  does  not  go  to  inferior  courts,  tribunals, 
2ers  exercising  judicial  functions,  until  the  proceedings 

them  are  completed,  and  a  final  determination  or  adjudi- 

had.8  And  where  the  record  brought  up  by  writ  of  cer- 
.  shows  upon  its  face  that  no  final  judgment  has  been 
d  in  the  court  below,  and  that  the  cause  is  still  pending 

the  writ  will  be  quashed.4  But  it  is  held  in  New  Jersey 
he  rule  that  certiorari  will  not  be  allowed  before  a  final 
on  is  reached  in  the  inferior  tribunal  is  confined  to  cases 

the  office  of  the  writ  is  in  the  nature  of  that  of  a  writ  of 
It  is  not  applicable  to  the  writ  when  designed  for  the 
v  of  municipal  proceedings,  in  which  cases  the  time  for  its 
ance  is  discretionary;  and,  where  discretion  was  rightly 
ised  in  allowing  the  writ,  a  dismissal  on  the  ground  that 
rit  was  improperly  allowed  will  be  reversed  on  error.6 
K95.  illustrations.  —  The  principle  just  stated  has  been  fre- 
:ly  applied.     Thus  it  was  held  that  the  order  of  the  circuit 

appointing  commissioners  to  determine  the  points  and 
ler  of  crossings  and  connections  of  railways,  and  to  assess 
lamages,  is  interlocutory,  and  cannot  be  reviewed  by  cer- 

"ommonwealth  o.  Simpson,  2  Grant,  (Pa.)  Cas.  438.     See  also  Hadcock 
y  of  Boston,  1  Mete.  (Mass.)  122;  Rutland  v.  Worcester,  20  Pick.  (Mass  ) 
ushing  v.  Gray,  23  Me.  9  ;   West  River  Bridge  v.  Dix,  16  Vt.  446. 
>ee  People  v.  Peabody,  26  Barb.  (N.  Y.)  437;  Schwarz  v.  County  Court, 
.)  23  P.  84  ;  Wilson  v.  Sacramento  County,  3  Cal.  386.     When  a  surety 
by  certiorari  and  supersedeas  to  restrain  the  sale  of  his  property  till  that 
;  principal  debtor  is  exhausted,  the  process  cannot  be  issued  before  a  levy 
e  property  of  the  surety.     Beeler  v.  Hall,  1 1  Humph.  (Tenn.)  445. 
Cuyler  v.  Trustees,  etc.,  5  Thomp.  &  C.  (N.  Y.)  609;  3  Hun,  549.     Rule 
ed  in  a  proceeding  under  N.  Y.  Laws  1879,  ch.  307,  to  investigate  and 
lin  corrupt  expenditure  by  town  officers.     Re  Hamilton,  58  How.  (N.  Y.) 
90.     Compare  21  Hun,  (N.  Y.)  517,  holding  that  the  proceedings  of  the 
r  of  New  York  in  removing  an  officer  in  pursuance  of  N.  Y.  Laws  1873, 
35,  §  25,  are  reviewable  by  certiorari,  although  when  the  writ  was  issued 
emoval  had  not  been  either  approved  or  disapproved  by  the  governor  to 
d  the  mayor  had  transmitted  the  record  of  the  proceedings. 
Macrura  v.  Jones,  (Pa.)  11  A.  317.     Laws  N.  Y.  1889,  ch.  463  construed 
mnection  with  Code  Civ.  Proc.  §  2122,  subcL  8;  People  ».  Wemple,  11 
\  S.  246;  57  Hun,  594. 
State  v.  Patterson,  89  N.  J.  L.  489. 
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tiorari,  which  only  lies  in  case  of  a  final  order  or  judgment  to 
determine  the  jurisdiction  of  the  lower  court.1  On  the  same 
principle,  under  a  code  provision  that  a  writ  of  review  may  be 
granted  when  an  inferior  tribunal  "  has  exceeded  "  its  jurisdic- 
tion, and  there  is  no  appeal,  nor  any  plain,  speedy,  or  adequate 
remedy,  a  writ  of  certiorari  will  not  issue  to  prevent  a  threatened 
excess  of  jurisdiction ;  and  an  order  of  court  directing  an  attor- 
ney to  pay  over  money  to  a  client,  and  to  show  cause  why  he 
should  not  obey  said  order,  or  be  punished  for  contempt,  cannot 
be  so  reviewed,  on  the  ground  that  the  first  order  was  made 
without  notice  to  the  attorney,  because  it  will  not  be  presumed 
that,  on  the  hearing  of  the  order  to  show  cause,  the  court  will 
exceed  its  jurisdiction.2  So  where  a  party  presented  a  petition 
to  a  town  council  for  a  license  to  sell  liquor,  but  without  waiting 
for  the  application  to  be  disposed  of  he  commenced  suit  by  cer- 
tiorari to  review  and  annul  an  ordinance  passed  by  the  town 
council  to  the  effect  that,  in  accordance  with  the  petition  of  a 
majority  of  the  legal  voters  of  the  town  against  the  issuance  of 
liquor  licenses,  no  such  license  would  be  issued  for  twelve 
months  thereafter,  until  his  petition  for  license  had  been  dis- 
posed of,  there  was  no  judgment  against  him  which  he  could 
have  revised  by  certiorari.8 

§  1896.  Not  granted  where  nugatory.  —  I*  IS  *  general  principle 
applying  to  certiorari,  as  to  all  other  extraordinary  remedies 
and  proceedings,  that  process  will  not  issue  where  it  would  be 
without  beneficial  results.  And  certiorari  does  not  lie  where  no 
substantial  relief  can  be  given ;  as,  for  instance,  to  review  a  con- 
viction for  violating  a  city  ordinance  after  the  fine  has  been  vol- 
untarily paid.4  Nor  is  the  case  altered  by  the  fact  that  the 
judgment  imposing  the  fine  and  costs  also  provides  that  upon 
defendant's  failure  to  pay  them  he  shall  be  imprisoned.6    But 

1  State  v.  Edwards,  (Mo.)  16  S.  W.  117.  Certiorari  to  a  district  court  will 
not  lie  before  judgment  to  review  proceedings  to  levy  and  collect  special  assess- 
ments for  street  improvements.  State  t>.  District  Court,  44  Minn.  244;  46  N. 
W.  349. 

a  Sayers  t».  Superior  Court,  84  Cal.  642;  24  P.  296. 

•  Town  of  Lexington  v.  Sargent,  64  Miss.  621 ;  1  So.  903. 

4  People  v.  Leavitt,  41  Mich.  470.  To  same  effect  Powell  r.  People,  47 
Mich.  108;  Mad  sen  v.  Kenner,  4  Utah,  3;  4  P.  992;  Commonwealth  v.  Gipner, 
118  Pa.  St.  379;  12  A.  306. 

•  l^adsen  v.  Kenner,  4  Utah,  8;  4  P.  992. 
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proceeding  is  void  for  want  of  authority  or  jurisdiction  in 
ferior  tribunal,  is  not  a  sufficient  reason  for  refusing  to  re- 
it  by  this  writ;1  and  yet  a  judgment  rendered  by  a  private 
dual,  illegally  assuming  to  act  as  a  justice  of  the  peace, 

absolutely  void,  requires  no  reversal  by  certiorari,  any 
than  would  the  act  of  any  trespasser.2 
397.    Not  granted  unless  Substantial  Injustloe  has  been  done. 

>ceedings  before  inferior  tribunals,  such  as  justices'  courts, 
iat  a  revising  court  will  look  to  is  the  substance  of  their 
and  not  forms;  and  if  justice  has  been  done  between  the 
is,  it  will  very  rarely  disturb  their  judgments.8  The  writ 
rtiorari  will  not  be  granted  for  technical  informalities 
record  which  neither  affect  injuriously  the  rights  of  any 
n  nor  are  prejudicial  to  the  public  interest.4  And  before 
ing  the  writ,  the  court  will  look  into  the  record  and  the 
nstances  attending  the  process ;  and  if  the  error  is  such  as 
not  affect  the  substantial  justice  of  the  case,  but  is  in  the 
i  of  procedure  only,  the  writ  will  be  refused.6  The  appli- 
1  of  this  principle  prevents  the  granting  of  the  writ  to  re- 
>r  correct  erroneous  opinions,  however  hurtful  they  may  be 
s  individuals  against  whom  they  are  expressed.  An  order, 
aent,  or  determination  affecting  the  rights  of  the  prosecutors 
;essary  as  a  foundation  for  the  issuance  of  the  writ.8 

oramon wealth  v.  Blue  Hill  Turnpike,  5  Mass.  420;  Herrigas  v.  M'Gill, 
m.  (Pa)  152;  Morrison  o.  Wilmington,  etc.  Turnpike,  1  Harr.  (Del.) 
state  o.  Pownal,  10  Me.  (1  Fairf.)  24;  Williamson  t>.  Carnan,  1  Gill  & 
I )  197;  Davis  p.  Matthews,  T.  U.  P.  Charlt.  (Ga.)  Ill;  Hawthorne  w. 
re,  1  Harr.  (Del.)  530;  State  v.  Thompson,  2  N.  H.  237;  Jeffers  w. 
field,  1  N.  J.  L.  (Coxe)  38;  Commonwealth  v.  West  Boston  Bridge,  13 
(Mass.)  197;  Starr  t>.  Trustees  of  Rochester,  6  Wend.  (N.  Y.)  564; 
i's  Case,  1  Overt.  (Tenn.)  311.  That  certiorari  can  only  be  resorted  to 
lisiana  when  proceedings  are  absolutely  null,  see  State  v.  Eoenig,  89  La. 
IS ;  2  So.  559. 

'eople  t>.  Moore,  1  N.  Y.  S.  405. 

tellers  v.  Reppten,  9  Tex.  443;  Knapp  v.  Heller,  82  Wis.  467. 
unith  v.  County  Commissioners,  42  Me.  395;  North  Berwick  v.  York 
om.,  25  Me.  69;  Rand  v.  Tobie,  32  Me.  450;  Lee  v.  Childs,  17  Mass. 
Commonwealth  v.  Downing,  6  Mass.  72.   Will  not  be  granted  for  the  cor- 
n  of  harmless  errors,  McPheters  v.  Morrill,  66  Me.  123;  Childrers  v.  Black, 
g.  (Tenn.)  317  ;  Fnrbush  v.  Cunningham,  56  Me.  184. 
Hx  parte  Weston,  11  Mass.  417;  Wilbraham  v.  Commissioners,  11  Pick. 
.)  322;  Freetownt;.  Commissioners,  9  Pick.  (Mass.)  46;  Ex  parte  Adams, 
c.  (Mass.)  25;  in  Vermont,  Royal  ton  v.  Fox,  5  Vt.  458. 
)tate  v.  Medical  Society,  etc.,  88  N.  J.  L.  877. 
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§  1898.  Does  not  lie  to  review  Ministerial  Acts.  —  The  officer 
or  tribunal  to  whom  a  writ  of  certiorari  is  issued  must  be  an  in- 
ferior officer  or  tribunal,  exercising  judicial  functions,  and  the 
proceeding  to  be  brought  up  for  review  must  be  a  judicial  pro- 
ceeding.1 Thus  it  was  held  that  a  justice's  issuance  of  an  exe- 
cution is  a  ministerial  act  not  reviewable  on  certiorari.2  Nor 
does  the  common  law  certiorari  lie  to  review  acts  of  ministerial 
officers,  even  where  they  involve  an  exercise  of  discretion.8 

§  1899.  Nor  suoh  as  are  purely  disoretionary.  —  There  is  a  nice 
distinction  between  judicial  acts  and  those  which,  though  they 
involve  the  exercise  of  discretion  and  judgment,  are  yet  not 
strictly  judicial ;  and  it  is  well  settled  that  a  court  of  law  will 
not,  by  certiorari,  review  a  purely  discretionary  act  of  a  special 
tribunal  of  judicial  or  quasi  judicial  functions,  though  no  reason 
be  assigned  for  such  act.  The  party  will  be  left  to  his  redress 
by  action.4  The  court,  therefore,  refused  to  grant  such  writ 
where  there  was-  an  omission  to  state  upon  the  record  of  county 
commissioners  (in  proceedings  upon  an  application  to  them  under 
an  act  to  approve  and  allow  a  town  way  as  laid  out  by  the  select- 
men) that  the  refusal  of  the  town  to  confirm  the  doings  of  their 
selectmen  was  unreasonable.6  Nor  is  it  proper  to  issue  the  writ 
to  review  the  legislation  of  any  body  having  authority  to  legis- 
late, even  when  they  may  have  exceeded  their  powers,  since  the 
discretionary  power  given  to  legislative  bodies  cannot  be  sub- 
jected to  judicial  control.6 

§  1900.  Not  granted  in  Ueu  of  Qno  Warranto.  —  The  law  affords 
an  adequate  and  appropriate  remedy  for  the  trial  of  title  to  office 
by  quo  warranto.  For  this  reason,  certiorari  is  not  the  proper 
remedy  to  remove  from  an  officer's  way  a  proceeding  which  he 
apprehends  may  be  used  unlawfully  to  eject  him,  —  as  where  the 

1  People  v.  Bush,  40  Cal.  344.  See  also  People  v.  Hester,  6  Cal.  679.  Non- 
judicial act  of  lower  court  cannot  be  reviewed  by  certiorari.  State  c.  Third 
District  Court,  (Nev.)  6  P.  64. 

•  Re  Rourke,  13  Nev.  253. 

•  People  r.  Corwin,  68  N.  Y.  408. 

4  State  v.  Trinity  Church,  45  N.  J.  L.  230.  Applying  the  principle  to  a 
resolution  of  vestry  men  removing  a  person's  name  from  the  diagram  of  sit- 
tings, see  Commissioners  v.  Kane,  2  Jones,  (N.  C.)  L.  288. 

8  North  Berwick  v.  York  Co.  Com.,  25  Me.  69. 

•  People  t>.  Board  of  Health,  83  Barb.  (N.  Y.)  344;  12  Abb.  Pr.  88;  20 
How.  Pr.  458. 
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onion  council  had  unlawfully  elected  a  successor  of  the  chief 
neer. l  So,  on  a  certiorari  issued  to  review  the  conviction  of 
relator  for  assault  and  battery,  in  a  court  whose  judges  were 
ned  to  have  been  appointed  under  an  unconstitutional  enact- 
t,  it  was  held  that  the  judges,  if  not  such  de  jure,  were  such 
actOj  with  color  of  title,  and  their  acts  must  be  respected 
1  judgment  of  ouster  was  pronounced  against  them.2 
1901.  Estoppel  of  Plaintiff.  —  One  who  has  sanctioned  the 
:eeding8  of  which  he  complains  cannot  have  them  avoided  by 
iorari.3  And  a  party  may  be  estopped  by  reason  of  acquies- 
ce with  like  effect  as  if  he  had  expressly  sanctioned  or  par- 
}ated  in  the  act  or  proceeding  of  which  he  complains.  Thus 
re,  in  proceedings  had  under  an  act  providing  for  draining 
mps,  the  report  of  the  commissioners  was  confirmed,  and  the 
iplainants  appeared  and  opposed  the  confirmation,  and  ten 
rs  afterwards  they  sued  out  a  writ  of  certiorari  to  remove  the 
feedings  into  the  supreme  court,  it  was  held  that  for  laches 
he  relators,  who  had  lain  by  and  seen  the  work  done,  and  the 
?s  collected  under  the  said  confirmation,  before  taking  steps 
me  out  this  writ,  the  writ  must  be  quashed.4  And  it  may  be 
;ed  generally  that  certiorari  will  not  be  granted  where,  if 
proceedings  be  quashed,  ruinous  or  very  mischievous  conse- 
nces  would  ensue,  and  the  parties  cannot  be  placed  in  statu 

6 

• 

j  1902.  When  barred.  —  An  application  for  certiorari  must  be 
de  within  the  time  prescribed  by  the  statute,6  and  if  no  limi- 

State  v.  City  Council  of  Camden,  39  N.  J.  L.  416. 
'  Coyle  p.  Sherwood,  4  Thomp.  &  C.  (N.  Y.)  35;  1  Hun,  272. 
1  State  v.  First  City  Court  Judge,  33  La.  An.  15. 
1  He  Lantis,  9  Mich.  324. 

•  Rutland  o.  Worcester,  20  Pick.  (Mass.)  71;  Gleason  v.  Sloper,  20  Pick. 
ass.)  181.  See  also  State  v.  City  of  Perth  Amboy,  38  N.  J.  L.  425;  You- 
ns  v.  Wagner,  1  Thomp.  &  C,  221. 

8  Haley  v.  Villeneuve,  11  Tex.  617;  Cunningham  ».  La  Crosse,  etc.  Packet 
,  10  Minn.  299.  Decisions  on  question  of  limitations  in  various  states,  see 
lg  v.  Hudson,  2  Harr.  (Del.)  135;  Justis  v.  Lindsay,  2Harr.  (Del.)  145.  In 
[load  in  Wilkins  Tp.,  (Pa.)  7  A.  166;  Pennsylvania,  Dailey  v.  Bartholomew, 
ishm.  (Pa.)  135  ;  People  v.  Hildreth,  (N.  Y.)  27  N.E.  558;  In  re  Road  in 
aring  Brook  Tp.,  (Pa.)  21  A.  412 ;  Appeal  of  Wesser,  Id. ;  28  W.  N.  C.  141 ; 
?ple  i?.  Wemple,  14  N.  Y.  S.  859;  Kimple  v.  Superior  Court,  66  Cal.  136; 
\  1149;  Barrett  r.  Devine,  60  Ga.  632;  Chamberlain  v.  Barclay,  13  N.  J.  L. 
Green)  244 ;  Snyder  v.  Roper,  1  Morr.  (Iowa)  229 ;  Brown  v.  Burdick,  18 
end.  (N.  Y.)  51 T;  People  v.  City  of  New  York,  3  N.  Y.  S.  141 ;  People  v. 
mmissicners  of  Police,  47  Hun,  407. 

vol.  u  —  49 
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tation  upon  the  time  for  making  application  be  fixed  by  statute, 
then  the  time  within  which  writs  of  certiorari  will  be  issued  is 
regulated  by  analogy  to  appeals  and  writs  of  error.  Except  upon 
an  extraordinary  state  of  facts,  courts  will  not  depart  from  this 
rule.1  The  proper  practice  is  to  quash  a  writ  of  certiorari  not 
issued  within  the  time  allowed  by  statute.2  But  under  a  code 
provision  that  a  suit  may  be  renewed  within  six  months  after  it 
has  been  dismissed,  nonsuited,  or  discontinued,  a  second  cer- 
tiorari may  be  granted  within  six  months  after  the  first  cer- 
tiorari was  dismissed,  on  the  ground  that  the  bond  was  improperly 
executed,  though  the  time  had  elapsed  within  which  the  original 
certiorari  could  issue.8  Mere  ignorance,  however,  of  his  right 
will  not  excuse  a  party  for  delaying  his  application  beyond  the 
time  limited  by  statute.4 

§  1903.  Laches  aa  a  Bar.  —  It  is  held  in  Illinois  that  laches 
are  not  imputable  to  a  party  prior  to  the  time  limited  by  statute, 
within  which  application  for  certiorari  must  be  made.6  This 
view  is  undoubtedly  correct  if  we  consider  laches  to  mean  mere 
delay.  But  the  legal  meaning  usually  attached  to  the  term  is 
something  other  than  mere  non-action,  and  signifies  such  a  neg- 
lect of  a  party  in  the  assertion  of  his  rights  as  should  estop  him 
in  order  to  prevent  a  fraud  upon  the  rights  of  others ; 6  and  in 

1  Crosby  v.  Probate  Court,  3  Utah,  51 ;  5  P.  552 ;  Reynolds  v.  Los  Angeles 
Superior  Court,  64  Cal.  372;  People  v.  Cooper,  22  Hun,  (N.  Y.)  515;  Thomp- 
son o.  Multnomah  County,  2  Oreg.  34 ;  Long  v.  Ohio  River  R.  Co.,  35  W.  Va. 
333;  13  S.  E.  1010;  Bee  v.  Seaman,  (W.  Va.)  15  S.  E.  173;  Swaim  v.  Fentress, 
4  Dev.  (N.  C.)  L.  604 ;  State  v.  St.  Louis,  4  Mo.  App.  577.  A  certiorari  will 
not  be  granted  where  it  appears  that  the  petitioner  failed  to  apply  for  the  same 
at  the  term  of  the  supreme  court  next  succeeding  the  rendition  of  the  judg- 
ment against  him.    Brown  v.  Williams,  84  N.  C  116. 

3  Brown  v.  Independent  School  Dist,  (Pa.)  16  A.  32.  See  also  Mason  r. 
Moore,  12  Ala.  578 ;  Enis  v.  Ross,  19  Ala.  239 ;  Young's  Petition,  9  Pa.  St 
215. 

•  Mercer  ©.  Davidson,  80  Ga.  495 ;  6  S.  E.  175.  A  certiorari  to  remove  a 
final  decree  of  the  orphans'  court  must  be  applied  for  within  ninety  days  after 
it  is  made.  Bray  v.  Deare,  11  N.  J.  L.  (6  Hals.)  89  ;  Cozens  v  Dickenson,  3 
N.  J.  L.  (2  Pen.)  507.  But  the  court  will  grant  a  rule  that  the  writ  be  con- 
tinued, and  time  given  to  obtain  a  proper  and  perfect  return  thereto,  if  there 
be  no  term  of  the  orphans'  court  between  the  allowance  and  return  of  the 
writ.     Kirby  v.  Coles,  14  N.  J.  L.  (2  Green)  576. 

4  Mason  v.  Hammons,  7  Coldw.  (Tenn.)  132.  See  Gillara  v.  Looney,  1 
Heisk.  (Tenn.)  319;  McDowell  v.  Keller,  1  Heisk.  (Tenn.)  449. 

•  See  Graff  v.  Smolensky,  35  111.  App.  264  ;  Hyslop  t>.  Finch,  99  HI.  171. 

•  Hyslop  v.  Finch.  99  111.  171  See  Township  21,  etc.  School  Trustees  * 
Union  District  School  Directors,  88  111.  100. 
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;ase  it  is  within  the  discretion  of  the  court  to  deny  a  writ 
jorari  on  the  ground  of  laches,  although  the  delay  has  been 
period  less  than  that  fixed  by  the  statute  of  limitations  ap- 
le  to  appeal  or  writ  of  error,  and  hence  to  proceedings  in 
rari.1  In  this  sfense  of  the  term  laches,  it  is  equally  appro- 
to  say  that  the  party  is  chargeable  with  such  conduct  with 
nee  to,  or  acts  of  acquiescence  in,  the  proceedings  or  status 
sons  and  things,  as  estops  him  from  afterwards  objecting, 
when  the  proceedings  of  a  board  of  supervisors  in  organiz- 
district  for  the  reclamation  of  swamp  lands  are  reviewed 
rtiorari,  and  it  appears  that  the  petition  to  organize  the 
ct  was  defective  on  account  of  not  stating  with  precision 
lands  in  the  district  had  been  sold,  yet  if  the  petitioner  for 
rit  appeared  before  the  board,  and  did  not  raise  the  objec- 
and  waited  several  months  before  applying  for  the  writ, 
mischievous  consequences  might  follow  from  a  reversal  of 
>roceedings,  the  court  will  dismiss  the  writ.2  And  gener- 
when  the  delay  of  prosecutors  in  applying  for  a  writ  of 
3rari  has  permitted  the  expenditure  of  money  in  enterprises 
^wasi-public  character,  or  induced  individuals,  under  the 
r  of  a  proceeding  of  a  public  nature,  to  expend  their  labor  or 
jy,  the  writ  ought  to  be  dismissed.8  Unreasonable  delay 
pplying  for  the  writ  is  a  good  ground  for  quashing  it  after 
ing  on  return.4 

1904.    Excusable  Delay.  —  Neither  do  statutes  of  limitation 
against,  nor  are  laches  attributable  in  this  connection  to,  a 

Champion  v.  Board  of  County  Commissioners,  5  Dak.  416 ;  41  N.  W.  739. 
aring  and  pleading  waives  objection  on  ground  of  laches  and  want  of  no- 
Bowman  v.  Foster,  11  Ired.  (N.  C.)  L.  47. 
II  agar  v.  Supervisors  of  Yolo  Co.,  47  Cal.  222,  holding  also  that  if  on  the 
ng  before  such  board  a  person  whose  lands  are  included  in  the  proposed 
ict  admits  that  they  are  swamps  and  overflowed,  he  is  estopped  on  cer- 
ri  from  denying  the  same. 

State  v.  Logan,  48  N.  J.  L.  421 ;  see  also  Parman  v.  School  Inspectors, 
;ich.  63;  compare  Wilison  v.  Gifford,  42  Mich.  454. 
People  v.  New  York  Police  Commissioners,  82  N.  Y.  506;  see  also  People 
Y.  Fire  Commissioners,  77  N.  Y.  605.  Five  years'  delay  in  suing  out  a 
orari,  —  Held  to  deprive  a  party  of  a  right  to  complain  of  an  assessment 
,  street  improvement.  State  v.  Elizabeth,  41  N.  J.  L.  152;  see  also  State  v. 
jy  City,  41  N.  J.  L.  510.  When  a  certiorari  has  been  dismissed  by  the 
erne  court  on  the  ground  that,  in  consequence  of  the  laches  of  the  prose- 
r,  it  had  been  im providently  granted,  a  writ  of  error  will  not  lie  from  such 
r  of  dismissal.  State  v.  Jersey  City,  43  N.  J.  L.  662 ;  see  also  Atlantic 
Water-Works  Co.  v.  Reed,  50  N.  J.  L.  665 ;  15  A.  10. 
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court  possesses  only  appellate  powers  of  supervision  over  in- 
ferior tribunals,  it  cannot  exercise  original  jurisdiction  by  writs 
of  certiorari  directed  to  them.  It  can  only  issue  the  writ  to  the 
lower  courts,  whose  decisions  are  directly  reviewable,  or  from 
whose  judgments  an  appeal  may  be  taken  directly  to  the  supreme 
court.1  And  even  where  a  higher  court  has  concurrent  original 
jurisdiction  in  certiorari  with  lower  courts,  it  will  not  usually 
be  exercised  unless  there  are  special  reasons  for  not  obtaining 
relief  from  the  lower  court.2 

A  constitutional  provision  that  "there  shall  be  the  existing 
supreme  court,  with  general  jurisdiction  in  law  and  equity," 
docs  not  prevent  the  legislature  from  taking  away  the  right  to 
a  writ  of  certiorari  in  such  case,  as  the  writ  is  not  a  writ  of 
right.8 

§  1911.  Courts  of  Record  generally.  —  Circuit,  district,  and 
other  intermediate  courts  of  record  exercising  common  law  juris- 
diction have  power  to  award  a  common  law  writ  of  certiorari  to 
all  inferior  tribunals  and  jurisdictions,  wherever  it  is  shown 
either  that  the  latter  have  exceeded  the  limits  of  their  jurisdic- 
tion, or  have  illegally  proceeded,  and  no  appeal  is  allowed,  and 

mon wealth  v.  Balph,  111  Pa.  St.  365.  The  jurisdiction  of  the  supreme  court 
of  Pennsylvania  to  issue  writs  of  certiorari  in  proceedings  commenced  before 
justices  of  the  peace,  explained.  Com.  v.  Betts,  70  Pa.  St.  465.  In  New 
Jersey  it  is  held  that  there  being  a  court  of  appeal  does  not  prevent  the  re- 
moval of  the  proceedings  of  an  inferior  court  into  the  supreme  court,  by  cer- 
tiorari. Kingsland  v.  Gould,  6  N.  J.  L.  (1  Hals.)  161;  see  also  Krumick  v. 
Krumick,  14  N.  J.  L.  (2  Green)  39.  Under  compiled  laws  of  Arizona,  (p.  375) 
providing  that  the  supreme  court  and  each  justice  thereof  shall  have  power  to 
issue  all  writs  necessary  or  proper  to  the  complete  exercise  of  the  powers  con- 
ferred on  the  court,  any  justice  of  the  supreme  court  may  issue  the  writ  of 
certiorari  to  the  district  court  Territory  v.  Forrest,  25  P.  527 ;  1  Aria.  49. 
For  powers  herein  of  supreme  court  of  the  District  of  Columbia,  see  Coleman 
v.  Freedman,  1  Mc  Arthur,  160.  The  California  supreme  court  cannot  issue  a 
writ  of  certiorari  where  it  amounts  to  the  exercise  of  an  original  jurisdiction 
to  superintend  the  proceedings  of  inferior  tribunals.  Miliken  r.  Huber,  21 
Cal.  166;  see  also  White  v.  Lighthiil,  1  Cal.  347. 

1  See  Miliken  v.  Huber,  21  Cal.  166;  Carr  t>.  Tweedy,  1  Hempst.  287; 
State  v.  Recorder,  etc.,  30  La.  An.  Part  1,  450;  State  v.  St.  Tammany  Parish 
Judge,  32  La.  An.  217. 

«  Hurlbert  v.  Wilcox,  19  Wis.  419;  May  v.  Campbell,  1  Overt.  (Tenn.)  61; 
Burrows  v.  Vandevier,  3  Ohio,  383;  Barnes  v.  Decker,  Wright,  Ohio,  207. 
Since  certiorari  brings  a  record  up  for  review,  the  removal  of  a  criminal  cause 
into  the  supreme  court  thereby  is  not  strictly  original  jurisdiction.  Common- 
wealth v.  Balph,  111  Pa.  St  365. 

•  People  v.  Board  of  Supervisors,  2  N.  Y.  S.  555;  49  Hun,  476. 
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her  provision  is  made  for  directly  reviewing  their  proceed- 

1  And  from  the  refusal  of  such  courts  to  exercise  juris- 
3ii,  or  from  their  judgments  in  its  exercise,  an  appeal 
ly  lies  to  higher  courts.2  But  since  the  jurisdiction  is 
•viaory  in  its  nature,  a  court  cannot  by  this  method  control 
udgments  or  proceedings  of  other  courts  of  co-ordinate  and 
nrrent  powers.8 

L912.  Court  Commissioners,  Clerks  of  Courts,  and  Jostioes  of  the 
B.  —  Whether  power  to  grant  the  writ  may  be  conferred  by 
ite  upon  court  commissioners  and  clerks  of  courts  is  a  ques- 
upon  which  the  authorities  are  not  in  entire  accord ;  but  the 
2r  view  is,  that  granting  the  writ  is  a  judicial  rather  than  a 
isterial  act,  and  cannot  be  done  by  an  officer  whose  functions 
purely  ministerial.4  But  a  statute  conferring  the  power  upon 
justices  of  the  peace  to  order  the  clerk  of  the  circuit  court 
3sue  a  certiorari  returnable  to  that  court,  was  held  constitu- 
ial.6  When,  however,  the  petition  for  such  certiorari  is  ad- 
People  v.  Wilkinson,  13  111.  660;  see  Hard  v.  Tombes,  8  Miss.  (7  How.) 
Ilurd  v.  Germany,  8  Miss.  675.  Compare  Goar  v.  Jacobson,  26  Miun. 
holding  that  district  courts  have  no  jurisdiction  to  issue  writs  of,  certiorari 
ustices  of  the  peace.  Their  only  jurisdiction  to  review  judgments  of 
ices  is  upon  appeal.  State  constitutions  sometimes  confer,  or  rather  con- 
t,  the  jurisdiction.  See  Beck  v.  Knabb,  1  Overt.  (Tenn.)  58 ;  People  v. 
ge  of  St.  Clair  Circuit,  32  Mich.  95;  Swift  v.  Wayne  Circuit  Judges,  64 
h.  479,  31  N.  W.  434;  In  re  Rogers,  14  Colo.  18,  22  P.  1053.  For  con- 
ictions  of  statutes  on  the  subject,  see  Ferris  v.  Bramble,  5  Ohio  St. 
;  People  v.  Onondaga  C.  P.,  4  Wend.  (N.  Y.)212;  People  v.  Seneca  V.  P., 
^rend.  (N.  Y.)  517;  People  t;.  Onondaga  C  P.,  7  Wend.  (N.Y.)  517. 

2  Sherman  District  Board  of  Education  v.  Hopkins,  19  W.  Va.  84. 

8  Loveland  v.  Sears,  1  Col.  T.  194;  see  Levy  v.  Lychinski,  8  Ark.  113. 
rritorial  jurisdiction.  —  If  the  object  of  the  certiorari  is  to  revise  the  judicial 
.  of  an  official  who  has  issued  a  warrant,  the  jurisdiction  is  in  the  circuit 
irt  of  the  county  in  which  the  act  is  done ;  but  if  the  object  is  merely  to 
ash  the  warrant,  it  may  be  done  in  any  circuit  court  having  jurisdiction 
the  subject-matter  and  the  parties.     Saunders  r.  Russell,  10  Lea,  (Tenn.) 

«  Thomas©.  State,  9  Tex.  324;  Starr  v.  Trustees  of  Rochester,  6  Wend. 
I.  Y.)  564 ;  see  also  Gaither  v.  Watkins,  66  Md.  576;  8  A.  464,  holding  that 
writ  of  certiorari  not  being  a  writ  of  right,  but  one  granted  by  the  court  for 
use  shown,  a  clerk  has  no  power  to  issue  it  without  the  order  of  the  court. 
)mpare  Loder  ».  Littlefield,  39  Mich.  374;  Smith  v.  Odell,  (Wis.  T.)450. 

*  Duggan  ».  M'Kinney,  7  Yerg.  (Tenn.)  21;  Earl  p.  Rice,  lOYerg.  (Tenn.) 
13;  Turner  v.  Farley,  3  Yerg.  (Tenn.)  800;  Taul  v.  Collinsworth,  2  Yerg. 
Tenn.)  579.  §  4093,  Mill  &  V.  (Tenn.)  Code,  providing  that  the  proceedings 
[  a  justice,  in  actions  of  forcible  entry  and  detainer,  "  may,  within  thirty 
ays  after  the  rendition  of  judgment,  be  removed  to  the  circuit  court  by  writs 
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dressed  to  a  judge  of  the  circuit  court,  two  justices  cannot  act 
upon  it,  and  a  certiorari  granted  by  tbem,  in  such  case,  will  be 
dismissed.1 

§  1913.  Powers  of  Judges  at  Chambers  and  in  Vacation.  —  With- 
out statutory  provisions  on  the  subject,  it  is  ntot  within  the  power 
of  a  judge  to  hear  and  determine  an  application  for  certiorari 
elsewhere  than  in  open  court.2  But  power  to  pass  upon  such 
applications  at  chambers  is  frequently  conferred  by  statute.8 

of  certiorari  and  supersedeas,  which  it  shall  be  the  duty  of  the  judge  to  grant, 
on  petition,  if  the  merits  are  sufficiently  set  forth,"  does  not  affect  the  author- 
ity of  the  two  justices  in  actions  of  forcible  entry  and  detainer  to  grant  the 
writ,  if  applied  for  within  the  shorter  time  permitted  by  §  3848.  Fisher  r. 
Baldridge,  (Tenn.)  19S.W.227. 

1  Duggan  v.  M'Kinney,  7  Yerg.  (Tenn.)  21 ;  see  Vanleery.  Johnston,  8  Yerg. 
(Tenn.)  162. 

s  Gardner  v.  Commissioners  of  Warren,  10  How.  (N.  Y.)  Pr.  181 ;  see  also 
Smith  v.  Oakland,  40  Cal.  481 ;  Rodman  v.  Austin,  8  Murph.  (N.  C.)  252. 
But  during  a  session  of  the  supreme  court,  in  bank,  and  while  there  was  vaca- 
tion of  the  supreme  court  on  the  circuit,  in  any  particular  county,  a  single 
judge  might  lawfully  allow  a  writ  of  certiorari  to  be  issued,  returnable  to  the 
supreme  court  in  that  county.     Gilliland  v.  Sellers,  2  Ohio  St.  223. 

8  See  Territory  t>.  Forrest,  1  Ariz.  49.  The  jurisdiction  of  the  special  term, 
at  chambers,  of  the  New  York  supreme  court,  upon  a  common  law  certiorari, 
considered.  People  v.  Special  Term,  57  How.  (N.  Y.)  Pr.  467.  Under  the  laws 
and  practice,  certiorari  to  a  judge  at  chambers,  to  review  his  decision  on  a 
habeas  corpus,  roust  be  brought  within  his  district.  People  p.*  Kelley,  35 
Barb.  (N.  Y.)  444.  Powers  of  courts  in  vacation,  etc.,  of  particular  states, 
see  Wilson  v.  Heller,  82  Wis.  457;  Tucker  v.  Parker,  50  Mich.  5;  Dietz  v. 
Frazier,  50  Mich.  227 ;  Overseers  of  Bethlelem  v.  Overseers  of  Alexandria,  31 
N.  J.  L.  366;  State  v.  Morris  Canal,  etc.,  13  N.  J.  L.  (1  Green)  192;  Anon. 
9  N.  J.  L.  (4  Halst.)  2;  State  v.  Vandeveer,  7  N.  J.  L.  (2  Halst)  3a 
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1914.  General  View  of  Subject  —  If  the  question  to  be  an- 
ed  under  this  title  were,  "  When,  according  to  common  law 
nples,  will  certiorari  lie  ?  "  instead  of  "  What  are  the  proper 
of  the  writ  under  the  various  existing  state  systems  ?  "  it 
d  still  be  difficult  to  answer  it  with  general  propositions, 
difficulties  herein  arise  from  three  causes:  (1)  Courts  claim 
are  conceded  almost  unlimited  discretion  in  granting  and 
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refusing  the  writ  of  certiorari,  observing  no  uniform  rule  in  giv- 
ing consideration  to  the  peculiar  equities  and  special  circum- 
stances of  cases  as  presented,  so  that  while  certain  general  rules 
of  law  are  recognized,  and  while  the  remedy  is  undoubtedly  legal 
rather  than  equitable,  yet  courts  are  largely  governed  in  admin- 
istering the  relief  by  equitable   principles  and  considerations. 

(2)  Some  of  the  most  important  limitations  upon  the  use  of  cer- 
tiorari at  common  law  have  been  removed  in  many  of  the  states, 
and  greatly  relaxed  in  others,  being  considered  no  longer  re- 
quired to  prevent  usurpation  of  power   by  supervisory  courts. 

(3)  In  most  of  the  states  appeal  has  to  a  great  extent  supplanted 
the  common  law  method  by  writ  of  error;  and  certiorari,  which 
is  but  another,  though  a  limited,  form  of  writ  of  error,  has  taken 
its  place,  and  been  allowed  to  operate,  whereas  at  common  law 
the  existence  of  the  right  to  the  writ  of  error  would  after  judg- 
ment have  been  an  insuperable  objection  to  the  extraordinary 
remedy.  Aside  from  these  modern  departures,  causing  general 
uncertainty  and  indefiniteness,  some  of  the  states  have  attempted 
to  deduce  order  out  of  chaos  by  legislation,  and  while  in  most 
instances  they  have  succeeded  admirably,  in  others  the  statutes 
enacted  have  only  seemed  to  still  further  unsettle  the  law  on  the 
subject,  as  will  be  seen  in  our  attempt  to  reduce  the  decisions  in 
such  states  to  general  principles  in  the  following  sections. 

§  1915.  Common  Law  Principles.  —  But  in  any  attempt  to  ascer- 
tain and  declare  the  law  of  certiorari  in  a  given  state,  or  gener- 
ally, the  common  law  is  the  starting-point,  and  its  general 
principles  must  be  understood  prior  to  any  attempt  to  apply  the 
adjudications  or  construe  legislation.  A  writ  of  certiorari,  when 
not  ancillary  to  another  process,  is  in  the  nature  of  a  writ  of 
error,  addressed  to  an  inferior  court  or  tribunal,  whose  procedure 
is  not  according  to  the  course  of  common  law. l  The  only  office 
of  the  writ  of  certiorari  in  the  case  of,  an  inferior  tribunal,  estab- 
lished by  the  legislature,  and  from  whose  decisions  there  is  an 
appeal,  is  to  determine  whether  such  tribunal  has  acted  within 
the  scope  of  its  authority.2     At  common  law  certiorari  only 

1  Farmington,  etc.  Power  Co.  v.  Commissioners,  112  Mass.  206. 

*  Ex  parte  Childs,  12  S.  C.  111.  A  judgment  rendered  without  objection 
by  a  justice  of  the  peace,  related  within  the  prohibited  degrees  to  a  party  to 
the  suit,  is  not  void,  but  voidable.  Certiorari,  therefore,  will  lie  to  quash  an 
execution  issued  upon  such  judgment.     Holmes  v.  Eason,  8  Lea,  (Tenn.)  754. 
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it  up  the  record,  and  could  only  reach  defects  or  errors  in 
roceedings  of  the  tribunal  to  which  it  issued,  which  ap- 

1  upon  the  face  of  the  record,  and  which  went  to  the  juris- 
n  of  that  tribunal.     Mere  errors  and  irregularities  which 
3t  affect  the  jurisdiction,  were  not  reached  by  the  proceed- 
Accordingly,  a  circuit  court  commissioner's  rulings  as  to 

Imission  of  evidence  in  proceedings  to  dissolve  an  attach- 
were  not  reviewable  in  the  circuit  court  on  writ  of  certi- 

2  for  the*  proper  office  of  certiorari  was  to  determine  whether 
ferior  tribunal  had  proceeded  within  its  jurisdiction.8 
916.  Meaning  of  Terms.  —  In  the  last  preceding  section  an 
;ssion  is  employed  which  is  of  well-established,  though  of 
what  technical  import,  not  often  clearly  understood,  except 
iose  who  have  chosen,  or  had  occasion,  to  give  its  meaning 
al  attention.  This  reference  is  made  to  the  language  defin- 
>ne  of  the  most  frequent  and  beneficial  employments  of  the 
non  law  writ  of  certiorari  to  inferior  courts  and  tribunals, 
*ly,  where  they  have  been  established  by  statute,  and  vested 

a  jurisdiction  to  be  exercised  "summarily,"  or  "not  ac- 
ing  to  the  common  law,"  or  where  a  tribunal  already  estab- 
>d  and  possessing  common  law  powers  has  a  new  jurisdiction 
erred  upon  it  to  be  exercised  "  summarily  "or  "  not  according 
le  course  of  the  common  law. "  Now  around  the  meaning  of 
terms  quoted  above  hinges  much  of  what  has  been  adjudi- 
d  by  the  courts,  and  of  what  is  to  be  said  in  the  succeeding 
ions  which  would,  without  explanation,  remain  obscure  or 
itelligible  to  many  students  and  practitioners.  A  proceed- 
according  to  the  course  of  the  common  law  we  understand  to 
in  one  instituted   and   proceeded  with  by  ordinary  common 

methods,  or  such  as,  though  of  modern  invention  and  adapta- 
i,  are  analogous  to  such  as  were  in  use  at  common  law ;  in 

Baizor  v.  Lasch,  28  Wis.  270;  Reynolds  r.  San  Joaquin  County  Court,  47 

604 ;  Peoria,  etc.  Ins.  Co.  t>.  Walser,  22  Ind.  73. . 

Schall  v  Bly,  43  Mich.  401. 

Schuylerville  &  Upper  Hudson  R.  R.  Co.  t>.  Retts,  55  N.  Y.  600;  Durham 
ield,  30  111.  App.  121.  See  People  v.  Donohne,  15  Hun,  (N.  Y.)  418.  But 
irty  to  a  summary  proceeding  before  a  justice  of  the  peace  may,  at  hiselec- 
i,  resort  to  an  appeal  or  procure  a  certiorari.  The  provision  of  2  N.  Y. 
'.  St.  p.  391,  §15,  that  no  certiorari  shall  be  allowed  until  final  determi- 
ion,  etc.,  does  not  apply  to  those  cases  in  which  an  appeal  might  have 
n  but  was  not  taken.    People  v.  Perry,  16  Hun,  (N.  Y.)  461. 
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other  words,  actions  or  proceedings  commenced  by  the  issuance 
of  an  ordinary  original  writ  or  summons,  preceded  or  followed 
by  a  declaration  or  its  equivalent,  tried  by  jury,  and  reviewed  by 
writ  of  error  or  appeal.  But  often  jurisdiction  is  vested  in 
judicial  or  quasi  judicial  tribunals,  over  matters  instituted  upon 
ex  parte  application,  in  the  nature  of  special  proceedings,  or 
proceedings  in  rem,  to  be  disposed  of  summarily  without  declare* 
tion  and  plea,  or  complaint  and  answer,  either  with  or  without 
an  inquest,  and  from  the  decision  of  which  no  appeal  is  given  by 
law ;  for  instance,  the  assessment  of  damages  for  land  taken  in 
the  exercise  of  eminent  domain,  an  inquisition  of  lunacy,  cases 
of  foreign  attachment,  and  the  like.  In  such  cases  there  is 
usually  no  appeal  allowed  by  law ;  and  even  where  an  appeal  is 
allowed,  it  often  happens  that  the  person  whose  rights  are  af- 
fected has  no  notice  of  the  proceeding  until  the  time  for  taking 
it  has  passed. 

Of  course  it  is  expected  that  review  on  certiorari  will  not  be 
confounded  with  review  in  equity. 

§  1917.  Further  Illustration  of  Common  Law  Principle*.  —  The 
leading  principles  of  the  common  law,  that  the  only  questions 
which  can  be  inquired  into  upon  certiorari  to  an  inferior  court, 
in  an  appealable  case,  are  those  pertaining  to  the  jurisdiction  of 
the  latter,  has  been  given  frequent  expression  and  application.1 
Accordingly  it  is  well  settled  that  the  record  and  proceedings  of 
an  inferior  court  cannot  be  reviewed  for  the  purpose  of  correct- 
ing erroneous  rulings  made  during  a  trial.  This  is  the  office  of 
an  appeal  or  writ  of  error.2    Its  functions  are  restricted  to  as- 

1  See  generally  Maynard  v.  Railey,  2  Nev.  313;  People  v.  Fredericks,  48 
Barb.  (N.  Y.)  173;  33  How.  (N.  Y.)  Pr.  150;  Frederick  v.  Clark,  5  Wis.  191; 
People  v.  New  York  Fire  Comm'rs,  82  N.  Y.  358;  Charter  Oak  Life  Ins.  Co. 
v.  Tallraadge,  3  Mac  Arthur,  (D.  C.)  422;  Brown  v.  Superior  Court,  (Cal.)  3  P. 
895;  Carolan  v.  Carolan,  2  S.  W.  105;  47  Ark.  511;  Nunan  v.  Superior  Court, 
(Cal.)  4  P.  416;  Alexander  v.  Municipal  Court  of  Appeals,  66  Cal.  387;  4  P. 
961 ;  Dezerillo  v.  San  Francisco  Superior  Court,  29  Cal.  180;  People  v.  Lind- 
say, 1  Idaho,  (n.  s.)  394;  Blair  v.  Sennott,  35  111.  App.  368,  affirmed  in  24  N.  K 
969;  Hauser  v.  State,  33  Wis.  678;  State  t>.  Smith,  (Mo.)  14  S.  W.  108;  Com- 
monwealth v.  Reiser,  (Pa.  Sup.)  23  A.  454;  Phillips  v.  Welch,  12  Nev.  158; 
Matter  of  Wixom,  12  Nev.  219;  Mendon  v.  Worcester,  5  Allen,  (Mass.)  13; 
Tomasini  t>.  Superior  Court  Del  Norte  Co.,  75  Cal.  225;  17  P.  1;  Tucker's 
Petition,  27  N.  H.  (7  Fost.)  405;  Summer  v.  Hartland,  25  Vt.  641;  Mitchell  v. 
Simpson,  37  Barb.  (N.  Y.)  432;  14  Abb.  Pr.  457;  23  How.  Pr.  481. 

3  Scates  v.  Chicago  &  Northwestern  Ry. Co.,  104  111.  93 ;  Wilson  v.  Burks,  71 
Ga.  862  ;  State  v.  Nodaway  County  Court,  80  Mo.  500;  Galloway  p.  Corbitt,  52 
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ning  the  validity  of  proceedings  on  the  face  of  the  papers, 
j  absence  of  any  irregularity  in  the  same,  however  intrinsic 
erroneous  the  judgment  or  act  complained  of  may  be,  the 

is  powerless  to  interfere.1  If,  however,  there  is  error  in 
or  criminal  proceeding^,  which  cannot  be  reached  by  writ 
or,  the  proper  remedy,  in  the  absence  of  any  statutory  one, 
\  writ  of  certiorari.     In  case  no  appeal  will  lie,  the  supreme 

will  issue  certiorari  to  the  lower  court  for  the  purpose  of 
wing  irregularities  in  its  summary  proceedings.2  The  rule 
stated  is  a  modification  of  early  common  law  doctrine  with 
ct  to  summary  proceedings,  according  to  which  certiorari 
i  only  lie  in  appealable  cases  proceeded  with  according  to 
ourse  of  the  common  law,  and  had  to  be  resorted  to  before 
ment,  being  confined  to  cases  of  defect  or  excess  of  jurisdic- 
After  judgment,  writ  of  error  and  not  certiorari  was  the 
er  remedy  for  defect  or  excess  of  jurisdiction.8  This  rule 
is  to  be  still  adhered  to  in  all  its  technical  severity  in 
siana.4  The  use  of  the  writ  in  appealable  cases  in  that 
)  is  restricted,  as  at  common  law,  and  as  the  same  is  ex- 

.  460;  Vincent  v.  County  of  Umatilla,  14  Or.  875;  12  P.  732;  State  r. 
th  Circuit  Judges,  37  La.  Au.  120;  State  v.  Bassett,  33  N.  J.  L.  (4  Vr.) 
Central  Pacific  R.  R.  Co.  v.  Placer  Co.,  46  Cal.  667;  Robins  v.  Martin,  44 
.  L.  368;  Berry  v.  Williams,  21  N.  J.  L.  (1  Zab.)  423;  Warner  v.  Porter, 
ugl.  (Mich.)  358;  Ex  parte  Vermilyea,  6  Cow.  (N.  Y.)  555;  Eades  v.  Dun- 
Minor,  (Ala.)  389.  Rendering  judgment  for  a  demand  which  was  not 
when  the  action  was  commenced  is  error,  not  excess  of  jurisdiction,  within 
•ule  that  certiorari  does  not  lie  to  correct  error  in  a  judgment  which  the 
t  below  had  jurisdiction  to  render.  Monreal  v.  Bush,  46  Cal.  81.  When, 
le  exercise  of  its  appellate  jurisdiction  over  city  courts,  the  district  court 
its  oral  proof  oyer  an  objection  that  written  proof  only  is  competent,  cer- 
iri  will  not  lie  to  review  the  ruling.  State  v.  Rightor,  9  So.  114 ;  43  La. 
380.  Setting  aside  defaults  and  vacating  judgments  not  reviewable  on 
iorari,  Gibson  v.  Superior  Court,  24  P.  721 ;  85  Cal.  216.  See  also  Reagan 
Justice's  Court,  75  Cal.  253;  17  P.  195;  Ryan  v.  Superior  Court,  (Cal.)  18 
398 ;  Van  Renselaer  ».  Whitney,  12  Mich.  449. 

State  v.  Perrault,  (La.)  6  So.  18;  41  La.  An.  179  ;  Lapan  v.  County 
amissioners,  65  Me.  160.  Held,  that  the  hearing  of  a  motion  to  dismiss  an 
eal  from  justice's  court  is  within  the  jurisdiction  of  the  superior  court,  and, 
ugh  erroneously  granted,  a  writ  of  review  will  not  lie.  Beatty,  C.  J.,  and 
erson,  J.,  dissenting.  Carlson  v.  Superior  Court,  11  P.  788,  70  Cal.  628, 
rruled.  Buckley  v.  Superior  Court  of  Fresno  County,  (Cal.)  31  P.  8. 
2  People  v.  Turner,  1  Cal.  152.  See  also  Randall,  Petitioner,  11  Allen, 
iss.)  472.  See  Sumner  t>.  County  Commissioners,  37  Me.  112. 
»  See  supra*  §1890. 

*  State  v.  Recorder,  16  La.  An.  164;  State  v.  Skinner,  83  La.  An,  255,  378. 
vol.  ii.— 60 
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pounded  in  most  of  the  other  states,  to  jurisdictional  questions ; 
and  the  supreme  court,  in  the  exercise  of  its  supervisory  juris- 
diction, cannot  entertain  a  complaint  against  an  inferior  tribu- 
nal which  had  unquestioned  jurisdiction  ratione  materia  of  the 
cause,  when  it  appears  that  the  proceedings  were  regular,  in 
accordance  with  law  and  practice.1 

§  1918.  Remedy  by  Appeal  as  a  Bar  —  General  Suggestions.  —  It 
has  been  seen  that  certiorari  will  not  be  allowed  to  take  the  place 
of  other  or  ordinary  remedies.  It  is  essential  to  the  harmony 
and  consistency  of  every  judicial  system  that  each  wrong  or  in- 
justice, whether  resulting  from  acts  of  individuals  or  courts, 
shall  have  its  specific,  adequate,  and  distinct  remedy.  There- 
fore it  may  be  stated  as  a  general  principle,  — which,  however, 
as  will  be  seen,  is  not  by  any  means  uniformly  adhered  to,  — 
that  certiorari  does  not  issue  for  the  rectification  of  any  judicial 
wrongs  or  usurpations  which  may  be  reached  by  other  methods 
provided  for  by  law.  This  rule  is  subject  to  the  qualification 
that  such  other  means  of  redress,  in  order  to  constitute  a  bar, 
should  be  adequate  to  meet  the  necessities  of  the  case.  Thus 
the  right  of  appeal,  while  it  is  generally  held  an  adequate  means 
of  redressing  mere  errors  committed  in  the  exercise  of  jurisdic- 
tion, may  be  inadequate  to  redress  or  prevent  a  wrong  committed 
in  the  absence  or  excess  of  jurisdiction.2 

§  1919.  Same  — Principles  applied.  —  In  support  of  the  general 
rule  that  certiorari  cannot  be  made  to  serve  the  office  of  an  appeal, 
the  authorities  are  numerous,  and,  with  the  exceptions  to  be  pres- 
ently noticed,  are  harmonious.8   Nor  is  the  rule  altered  by  the  fact 

1  State  p.  Le  Blanc,  (La.)  8  So.  441;  42  La  An.  1190.  See  also  State  v. 
Orleans  Appeals  Judges,  36  La.  An.  481;  State  p.  Ellis,  (La.)  9  So.  639; 
Gaither  v.  Watkins,  66  Md.  576;  8  A.  464. 

2  Memphis  &  C.  R.  Co.  p.  Brannum,  (Ala.)  11  So.  468. 

s  Pettigrew  p.  Washington  County,  43  Ark.  33 ;  Hickey  p.  Matthews,  43 
Ark.  341;  Ex  parte  Pearce,  44  Ark.  509;  Morrison  p.  Emsley,  53  Mich.  564; 
Wyatt  p.  Burr,  25  Ark.  476;  Payne  p.  McCabe,  37  Ark.*318;  Waddle  p. 
Dumas,  18  Ala.  412;  Harris  p.  Barber,  9  S.  Ct.  314;  129  U.  S.  366;  Poe  r. 
Marion  Machine  Works,  24  W.  Va.  517;  Meeka  p.  Windon,  10  W.  Va.  180; 
Saunders  p.  Sioux  City  Nursery  &  Seed  Co.,  (Utah)  24  P.  532 ;  Edgerton  p. 
Green  Cove  Springs,  18  Fla.  528;  Keys  p.  Marin  Co.,  42  Cal.  256,  followed. 
Reynolds  p.  Superior  Court  of  Los  Angeles  County,  28  P.  121;  64  Cal.  372; 
McCue  p.  Superior  Court  of  Marin  Co.,  71  Cal.  545;  12  P.  615;  In  re  Mc- 
Connell,  74  Cal.  217;  15  P.  746;  Newman  p.  San  Francisco  Superior  Court, 
62  Cal.  545 ;  Witkowski  t\  Skalowski,  46  Ga.  41 ;  Peacock  p.  Leonard,  8  Ner. 
84,  157,  247;  Bernstein  p.  Clark,  87  Ga.  148;  18  S.  E.  336;  Johnson  v 
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party  entitled  to  an  appeal  has  allowed  the  time  for  tak- 
to  elapse  without  availing  himself  of  his  right,  or  that  the 
e  was  the  result  of  mistake,  accident,  misfortune,  or  fraud, 
•  of  the  court  or  of  the  opposite  party.1  But  in  Alabama 
ield  that  when  a  cause  is  removed  from  a  justice's  court  by 
rari,  it  should  not  be  dismissed,  because  the  right  of  appeal 
ot  lost  when  the  certiorari  was  sued  out,2  while  in  Georgia 
eneral  rule  applies,  and  where  the  appeal  lies  not  to  a 
r  court,  but  from  the  decision  of  an  inferior  court  to  a  jury, 
t  must  be  had  to  a  jury  trial  before  applying  for  certiorari.3 
same  rule  applies  if  certiorari  would  otherwise  be  a  proper 
1  y,  where  the  party  has  elected  to  take  an  appeal  which  is 
b  time  of  the  application  still  pending  and  undisposed  of.4 
.920.  other  Original  Remedy.  —  The  adequate  remedy  which 
bar  certiorari  may  be  either  appeal,  writ  of  error,  or  some 

nings,  87  Ga.  148;  13  S.  E.  819;  Davis  v.  Horn,  4  Greene,  (Iowa)  94; 
re  v.  Hempstead,  21  Iowa,  33 ;  Cedar  Rapids,  Iowa  Falls,  etc.,  Ry.  Co.  v. 
an,  64  Iowa,  694;  Ransom  v.  Cummins,  66  Iowa,  137;  Garvin  v.  Gorman, 

W.  525;  63  Mich.  221 ;  State  v.  Coco,  (La)  7  So.  620;  Farrell  v.  Taylor; 
ch.  113;  Hayes  v.  First  Judicial  District  Court,  (Mont.)  28  P.  259 ;  Logue 
trk,  62  N.  H.  184;  People  v.  Moore,  1  N.  Y.  S.  405;  People  t>.  Sleight, 
>mp.  &  C.  (N.  Y.)  167 ;  2  Hun,  632;  Summers  v.  Harrington,  14  Or.  480; 

300;  Ramsey  v.  Pettingill,  14  Or.  207;  12  P.  439;  Kearns  v.  Follansby, 
\  596;  16  P.  478;  Broback  v.  Huff,  11  Or.  395;  Ducheneau  v.  House,  10 
7  ;  4  Utah,  363.     Not  granted  where  appeal  pending,  State  v.  King,  (La.) 

398;  42  La.  An.  1191.  Certiorari  to  review  certiorari  —  A  proceeding 
rtiorari  is  not  a  direct  proceeding  to  reverse,  but  is  an  appeal  to  the 
-intending  control  of  the  court,  and  unless  there  was  a  want  of  jurisdic- 
:>n,  or  an  excess  in  its  exercise,  by  the  court  below,  the  supreme  court  will 

the  party  to  his  remedy  by  appeal.  Baxter  v.  Brooks,  29  Ark.  173. 
ial  order  after  judgment,  appealable,  cannot  be  reviewed  on  certiorari. 
>nic  Illyric  Mut  Benev.  Ass'n  v.  Superior  Court  of  Santa  Clara  Co.,  65 
500;  4  P.  500.  See  also  Fall  v.  Moore,  48  N.  W.  404  ;  45  Minn.  515. 
Kimble  t».  San  Francisco  Superior  Court,  66  Cal.  136;  In  re  Stuttmeister, 
ttmeister  v.  Superior  Court)  12  P.  270;  71  Cal.  322;  Smith  r.  Parker,  25 

518;  Broback  v.  Huff,  11  Or.  395;  4  P.  1130.  See  Martin  v.  Plowman, 
sates,  (Pa.)  251. 

Washington  v.  Parker,  60  Ala.  447. 

Shirley  v.  Rounsaville,  78  Ga.  708;  3  S.  E.  660;  Wynne  v.  Darden,  80 
730:  6*S.  E.  470.     See  Thompson  v.  Dodd,  10  S.  E.  739;  84  Ga.  264. 

In  re  Henriques,  (N.  M.)  21  P.  80;  People  t>.  Dennison,  28  Hun,  (N.  Y.) 
;  Hall's  Appeal,  56  Pa.  St.  238.  Error,  and  not  certiorari,  is  the  proper 
edy  to  bring  up  for  review  an  order  of  the  circuit  court  in  dismissing,  on 
ion,  for  want  of  jurisdiction,  a  writ  of  certiorari  from  that  court  to  a  cir- 

court  commissioner  for  the  review  of  proceedings  under  the  statute  to 
>ver  possession  of  land.     Robens  v.  Videto,  33  Mich.  240. 
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original  process  or  action  instituted  and  prosecuted  in  a  court  of 
original  jurisdiction.  Thus  it  was  held  that  certiorari  did  not 
lie  to  review  the  action  of  a  circuit  judge  in  appointing  himself 
referee  in  a  cause  pending  before  him,  but  mandamus  would  lie 
to  compel  a  new  appointment. 1  But  when,  in  a  proceeding  to 
condemn  land,  a  district  court  makes  an  order  which  it  has  no 
jurisdiction  to  make  in  relation  to  the  use  of  the  property  sought 
to  be  condemned,  and  there  is  no  appeal  from  the  order,  certi- 
orari is  the  proper  remedy  to  annul  the  order  before  the  damages 
it  authorizes  have  been  sustained.  The  fact  that  trespass  under 
such  order  may  be  enjoined  in  equity,  does  not  prevent  it  from 
being  reviewed  on  certiorari ;  for  the  mere  fact  that  the  order  is 
void  will  not  alone  authorize  an  injunction.2  But  where  plain- 
tiff, who  had  paid  certain  assessments  charged  against  him, 
brought  an  action  to  recover  the  money  paid,  claiming  that  said 
assessments  were  void  on  account  of  certain  irregularities,  it  was 
held  that,  having  thus  elected  to  rely  upon  another  remedy,  he 
was  not  entitled  to  a  writ  of  certiorari.8  Nor  will  certiorari  be 
allowed  a  party  who,  by  his  own  negligence,  fails  to  avail  him- 
self of  the  proper  remedy  in  apt  time.4 

§  1921.  Absence  of  Other  Means  of  obtaining  Review  further  con- 
sidered —  Effect  of  Writ  in  such  Cases.  —  As  a  general  rule,  when 
no  mode  is  provided  by  statute  for  the  exercise  by  higher  courts 
of  the  superintending  control  which  they  have  over  inferior 
courts,  or  of  their  appellate  jurisdiction  from  the  orders  and 
judgments  of  such  courts,  certiorari  lies  to  correct  irregularities 
in  their  proceedings.6    And  though  a  statute  declares  that  no 

1  Woodin  v.  Phoenix,  41  Mich.  655.  See  Ishpeming  v.  Maroney,  49  Mich. 
226 ;  Erie  Preserving  Co.  v.  Witherspoon,  49  Mich.  377. 

8  California  Pac.  R.  R.  Co.  *.  Central  Pac.  R.  R.  Co.,  47  Cal.  528. 

•  Mathias  v.  Mason,  66  Mich.  524;  33  N.  W.  412. 

4  Til  ton  v.  Larimer  County  Agricultural,  etc.  Assoc.,  6  Col.  288. 

•  Ex  parte  Couch,  14  Ark.  337 ;  Derton  r.  Boyd,  21  Ark.  264 ;  Camden  r. 
Bloch,  65  Ala.  236;  Ex  parte  Boy n ton,  44  Ala.  261;  Appling  v.  Bailey,  44 
Ala.  333;  Rogers  r.  Bennett,  78  Ga.  707;  3  S.  E.  660;  Perkins  r.  Lapeer 
County,  1  Mich.  504 ;  Territory  v.  Valdez,  1  New  Mex.  533 ;  Faribault  r. 
Hulett,  10  Minn.  30;  People  v.  Stedman,  10  N.  Y.  S.  787;  57  Hun.  280: 
Welch  v.  Van  Auken,  (Mich.)  43  N.  W.  371 ;  76  Mich.  464;  State  v.  Webber, 
(Minn.)  37  N.  W.  949;  People  r.  Walsh,  67  How.  (N.  Y.)  Pr.  482.  A  writ 
of  certiorari  lies  under  Miss.  Code,  1871,  §  1336,  to  remove  to  the  circuit  court 
a  case  under  the  agricultural  lien  law,  (Acts  1876,  p.  109)  decided  by  a  justice 
of  the  peace.    Burrows  o.  Sanders,  57  Miss.  211. 
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shall  be  allowed  from  an  inferior  tribunal,  but  that  its 
>ns  shall  be  final,  yet  the  supreme  court  may  review  those 
ms  on  certiorari.1  But  as  to  the  effect  of  allowing  the 
-  in  other  words,  as  to  the  matters  which  will  be  reviewed 
rrected, —  there  are  differences  in  the  statutes  and  practices 
:erent  states.      At  common  law  the  court  granting  the  writ 

only  quash  for  absence  or  excess  of  jurisdiction,  and  affirm 
ippeared  that  the  inferior  court  had  proceeded  within  its 
iction.2 

)22.  Equitable  Considerations.  —  Though  certiorari  is  a  legal 
y,  yet,  as  has  been  stated,  an  application  for  the  writ  is 
ised  to  the  discretion  of  the  court,  and  in  deciding  upon  it, 
ble  considerations  usually  prevail.  In  a  few  states,  as 
resently  appear,  its  use  is  by  no  means  confined  to  cases  in 

the  law  has  failed  to  provide  for  review  by  appeal  or  writ 
or,  but  is  generally  extended  to  those  wherein  the  right  of 
I  has  been  lost  to  a  party  without  his  fault.8  Such  cases 
ceptional,  however,  and  some  good  reason  must  usually  be 
l  why  the  ordinary  method  was  not  resorted  to.4  The  court 
*  granted  a  new  trial  without  notice  to  plaintiff,  certiorari 
roper  remedy,  and  appeal  would  be  ineffectual,  as  plaintiff, 
g  no  notice  of  the  motion  for  a  new  trial,  was  not  present, 
3uld  not  except.6    But  absence  from  the  county,  and  igno- 

of  the  rendition  of  judgment  by  a  justice  of  the  peace 
at  a  plaintiff,  upon  a  note  lodged  with  the  justice  for  col- 
n,  are  not  alone  sufficient  excuse  for  not  taking  appeal  in 
rdinary  way,  and  do  not  authorize  the  allowance  of  a  writ 
rtiorari.6 

923.  Same  —  Mistake  —  Aootdent  —  Mistake  or  accident,  not 
ioned  by  the  default  or  negligence  of  the  party  or  his  attor- 

'urfree  v.  Leeper,  1  Overt.  (Tenn.)  1;  Ex  parte  Roe,  T.  U.  P.  Charlt. 

8;  Reardon  v.  Guy,  2  Hayw.  (N.  C.)245;  Philadelphia  County  v.  Spring 

i,  6  Serg.  &  R.  (Pa.)  524;  Commissioners  v.  Robb,  Wright, "(Ohio)  48; 

;  Canal,  etc.  Co.  v.  Mitchell,  31  N.  J.  L.  99. 

3e  infra,  Chap.  LXIX. 

eene  v.  White,  136  Mass.  23;  Cook  ».  Hoyt,  13  111.  144,  holding  that 

nice  is  not  attributable  to  a  defendant  who  could  not  take  an  appeal  in 

without  omitting  a  paramount  duty  to  others. 

food  v.  Myrick,  9  Minn.  149. 

allanan  v.  Lewis,  (Iowa)  44  N.  W.  892.     See  also  Aycock  v.  Williams, 

c.  392. 

ushman  v.  Rice,  2  111.  (1  Scam.)  405. 
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ney,  whereby  he  is  prevented  from  taking  or  perfecting  his  ap- 
peal, has  in  the  exceptional  states  been  held  good  ground  for 
granting  certiorari  to  bring  up  the  record  for  review.  Thus 
where  a  petition  for  certiorari  sets  out  that  the  petitioner  was 
detained  at  home  by  violent  sickness  when  his  cause  came  up  in 
the  county  court  for  trial,  and  afterwards  during  the  whole  of  the 
term,  and  that  after  judgment  his  counsel  prayed  and  obtained 
an  appeal  to  the  supreme  court,  upon  condition  of  his  giving 
security  for  the  appeal,  which  he  failed  to  do  by  reason  of  his 
detention  at  home,  it  was  held  that  these  facts  were  sufficient  to 
rebut  the  idea  of  his  having  abandoned  his  right  to  appeal,  and 
entitled  him  to  certiorari.1  And  where,  in  a  prosecution  for 
bastardy,  the  justice  on  the  day  of  trial,  against  the  protest  of 
prosecutrix,  changed  the  place  of  trial  to  another  township, 
where,  on  account  of  the  distance,  the  stormy  weather,  and  the 
poverty  of  prosecutrix,  she  was  unable  to  attend,  and  in  her 
absence  the  justice  dismissed  the  case,  and  she  notified  the  jus- 
tice in  due  time  of  her  appeal  to  the  superior  court,  and  he 
agreed  to  send  the  papers  to  said  court,  which  he  neglected  to 
do,  it  was  held  that  an  application  based  on  these  facts,  for  a 
writ  of  certiorari,  was  properly  allowed,  without  any  averment  of 
merits  in  the  application. a  So  under  a  statute  relating  to  the  grant- 
ing of  certiorari  to  review  a  judgment  of  a  justice  of  the  peace, 
after  the  time  for  taking  an  appeal  has  expired,  and  providing 
that  the  application  must  show  that  the  judgment  was  erroneous 
and  was  not  entered  through  the  negligence  of  defendant,  it  was 
held  that  when,  pending  a  suit  in  the  county  court  against  a 
defendant  that  understood  English  imperfectly,  she  was  ap- 
proached by  an  officer,  when  about  to  take  a  train,  who  read  to 
her  a  summons  in  a  justice's  court  in  an  action  to  recover  on  the 
same  demand,  the  import  of  which  she  did  not  comprehend,  and 
she  wrote  to  her  attorneys,  who  replied  that  her  cause  was  con- 
tinued, and  the  second  summons  was  not  necessary,  the  writ 
should  issue.8    But  it  is  no  ground  for  certiorari  in  lieu  of  an 

1  Sharpe  v.  McElwee,  8  Jones,  (N.  C.)  L.  115.  See  also  Napier  v.  Person, 
7  Yerg.  (Tenn.)  300.  See  also  North  Carolina  R.  R.  Co.  v.  Vinson,  8  Jones, 
(N.  C.)  L.  119.     Compare  Buis  v.  Arnold,  8  Jones,  (N.  C.)  L.  233. 

*  State  v.  Warren,  100  N.  C.  489 ;  5  S.  E.  662.  The  showing  was  held 
sufficient  in  Cole  v.  Atkinson,  6  111.  App.  353;  Trice  r.  Yarborough,  4  Ired. 
(N.  C.)  11 ;  McConnell  v.  Caldwell,  6  Jones,  (N.  C.)  L.  469. 

8  Heep  v.  Burr,  34  111.  App.  70. 
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,1  that  petitioner  was  informed  by  his  attorney  that  the  case 
ompromised,  and  that  the  judgment  against  him  was  to  be 
sed,  and  that  it  was  not  released. l  And  where  an  appellant 
j  to  the  clerk  to  do  what  he  ought  to  do  himself,  and  it  is 
[one,  he  will  not  be  relieved  by  certiorari.2  Nor  is  it  any 
id  for  certiorari  that  the  petitioner  believed  his  case  to  be 
>r  trial  before  the  justice  of  the  peace  a  week  later  than  the 
actually  set,  and  that  he  discovered  his  mistake  too  late  to 
il.8  Nor  is  a  party  entitled  to  the  writ  of  certiorari  on 
ids  discovered  since  the  trial,  which,  by  reasonable  dili- 
3,  should  have  been  known  and  availed  of  at  the  trial.4 
will  be  found  that  all  the  foregoing  cases  were  decided  in 
s  having  statutory  provisions  to  be  presently  noticed,5  with- 
svrhich  the  proper  remedy  is  injunction  to  prevent  the  en- 
ment  of  the  judgment  pending  a  direct  proceeding  to  set  it 
3  and  for  a  new  trial.6 

1924.  Appeal  prevented  by  Fraud  or  Want  of  Mental  Capacity, 
er  the  same  or  similar  statutory  provisions,  certiorari  has 
held  the  proper  remedy  where,  by  fraud  of  the  opposite 
y,  or  misrepresentation  of  the  judge  trying  the  case,  or  on 
unt  of  the  want  of  legal  or  mental  capacity  of  the  party,  an 
al  was  prevented.  Accordingly,  the  writ  was  ordered, 
re  it  appeared  that  the  conversations  and  correspondence 
reen  the  parties,  as  to  extending  the  time  to  perfect  an  ap- 
,  reasonably  had  the  effect  of  misleading  the  petitioner,  and 
re  there  was  no  material  conflict  in  the  statements  contained 
tieir  affidavits.7    And  where  a  justice  of  the  peace  informed 

Stocking  v.  Knight,  19  111.  App.  501.  Compare  White  v.  Frye,  7  111. 
Urn.)  65. 

State  ».  Williams,  2  Hawks,  (N.  C.)  160. 

Cox  v.  Kent,  9  Baxter,  (Tenn  )  492.    Not  sufficient  diligence  to  show 
"  petitioner  lived  too  far  in  the  country,  and  could  not  be  notified  in  time 
e  result  of  the  trial."     Wallerath  v.  Kapp,  31  Tex.  359. 
Brinkley  v.  Burney,  5  Coldw.  (Tenn.)  101. 
Infra,  §  1933. 
Supra,  §  132,  133. 

Parker  v.  Wilmington  &  Weldon  R.  R.  Co.,  84  N.  C.  118.  See  also  Wal- 
v.  Pearson,  83  N.  C.  309 ;  Wiley  v.  Lineberry,  88  N.  C.  68.  A  certiorari 
not  be  granted  where  an  alleged  oral  agreement  between  counsel  to  await 
decision  of  a  certain  other  case  is  denied.  In  such  case  an  allegation  that 
petitioner  was  misled  by  a  conversation  between  his  counsel  and  the  coun- 
)f  his  adversary  does  not  bring  the  case  within  N.  C.  Code,  §  133.  Hutchi- 
v.  Rumfelt,  83  N.  C.  441.     Writ  grauted  where  there  was  au  agreement 
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a  plaintiff,  against  whom  he  had  rendered  a  judgment  for  costs, 
that  he  need  not  appeal,  and  that  he  could  sue  again  before  a 
justice  of  the  peace,  it  was  held  that  this  was  a  sufficient  reason 
why  the  plaintiff  did  not  appeal  within  the  time  required  by  law, 
and  that  it  laid  a  proper  foundation  for  a  writ  of  certiorari.1 
So,  under  a  statute  authorizing  certiorari  to  correct  erroneous 
proceedings,  it  is  the  proper  remedy  to  set  aside,  at  the  instance 
of  an  heir,  a  sale  of  decedent's  land  to  satisfy  a  debt,  where  it 
appears  that  the  proceedings  were  entirely  irregular;  that  peti- 
tioner was  a  young  child  at  the  time  of  sale;  that  the  adminis- 
trator, who  was  also  petitioner's  guardian,  was  an  imbecile; 
that  petitioner  was  not  apprised  by  the  record  that  a  time  had 
been  fixed  for  the  sale,  and  so  could  not  take  the  proper  steps  for 
appeal;  that  the  land  was  partly  deceased's  homestead,  and  was 
worth  far  more  than  was  paid,  and  that  the  purchaser  would  not 
suffer  by  a  revocation  of  the  sale,  as  he  had  paid  no  money,  and 
had  not  yet  received  a  deed.2  And  it  may  be  stated  generally 
that  under  such  statutes  as  exist  in  North  Carolina,  Tennessee, 
Illinois,  New  Jersey,  Texas,  and  possibly  one  or  two  other  states, 
when  an  appeal  is  allowable,  yet,  if  the  opportunity  for  taking 
it,  or  the  means  of  prosecuting  it  be  lost,  by  the  neglect  of  an 
officer,  the  contrivance  of  the  opposite  party,  or  improper  con- 
duct of  the  inferior  court,  certiorari  will  be  granted,  without 
reference  to  the  merits  of  the  case.8  But  a  party  cannot  have 
certiorari  when  his  failure  to  appeal  was  the  result  of  his  own 
negligence  or  of  the  unfaithfulness  of  his  agent.4 

by  counsel  for  opposite  party  not  to  proceed,  notwithstanding  which  judgment 
was  taken  without  notice  in  time  to  appeal.  To  same  effect  Small  v.  Bischel- 
berger,  7  Col.  563;  Kern  v.  Davis,  7  111.  App.  407.  Writ  denied  where  the 
agreement  to  waive  the  Code  rule  of  making  up  the  case  was  oral  and  is 
denied.     Scroggs  v.  Alexander,  88  N.  C.  64. 

1  Chappell  v,  Jones,  8  Humph.  (Tenn.)  107.  See  also  Pierce  v.  Wade,  19 
111.  App.  185;  Darling  i>.  Neill,  15  Tex.  104. 

2  Burgett  v.  Apperson,  (Ark.)  12  S.  W.  559  ;  52  Ark.  213. 

8  See  Perkins  r.  Hadley,  4  Hayw.  (Tenn.)  143;  Chambers  v.  Smith,  1 
Hayw.  (N.  C.)  366  ;  Kearney  v.  Jackson,  1  Yerg.  (Tenn.)  294;  Mera  v.  Scales, 
2  Hawks,  (N.  C.)  364;  Collins  ?\  Nail,  3  Dev.  (N.  C.)  L.  224.  But  see 
Brickell  v.  Bass,  1  Hayw.  (N.  C.)  137.  Refusing  an  appeal,  when  rightly 
claimed,  is  sufficient  ground  for  a  certiorari.  Anon.  1  Hayw.  (N.  C.)  302;  Ex 
parte  George,  T.  U.  P.  Charlt.  (Ga.)  93;  Street  v.  Clark,  ITayl.  (N.  C.)  15. 

*  Baker  v.  Halstead.  Busb.  (N.  C.)  L.  41 ;  Betts  v.  Franklin,  4  Dev.  &  B. 
(N.  C.)  L.  465.  Where  defendants  in  replevin  do  not  appear,  relying  upon 
the  assurance  of  the  constable,  to  whom  they  give  up  the  property,  that  they 
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925.  Remedy  by  Proper  Motion  or  Objection  in  Lower  Court 
•e  it  appears,  by  the  return  to  the  writ  of  certiorari,  that 
lferior  tribunal  or  officer  was  without  jurisdiction,  it  is  im- 
rial  whether  the  relator  raised  the  objection  in  the  proceed- 
nder  review  or  not  l  But  if,  under  the  practice  of  the  state 
3  the  matter  arises,  other  than  jurisdictional  questions  may 
amined  on  certiorari,  the  same  rule  applies  as  upon  appeal ; 
n  order  that  the  petitioner  may  avail  himself  of  errors  and 
ularities  committed  by  the  lower  court,  it  must  appear  that 
iterposed  proper  objection  in  due  time,  or  resorted  to  the 
*r  motion  or  proceeding  to  have  the  error  or  irregularity  cor- 
d  in  the  lower  court.  Accordingly,  on  certiorari  removing 
se  from  a  justice's  court  to  the  common  pleas,  in  New  York, 
s  held  that  no  objection  could  be  urged  in  reversal  of  the 
nent,  that  was  not  taken  in  the  court  below.2  So  where  a 
shee  has  transferred  to  the  circuit  court,  by  certiorari,  a 
)  before  a  justice  of  the  peace,  in  which  he  appeared,  and 
Littcd  to  answer  to  the  justice,  making  no  objection  to  the 
tvit  made  to  procure  the  garnishment  issued,  or  to  the  sum- 
i,  and  in  which  a  judgment  was  rendered  against  him  upon 
Ldmission  of  indebtedness,  he  cannot  object  to  the  affidavit 
immons.8  And  under  a  code  provision  that,  when  either 
r  to  a  cause  in  a  justice's  court  shall  be  dissatisfied  with 
lecision  or  judgment  therein,  he  may  apply  for  and  obtain 
it  of  certiorari  by  petition  to  the  superior  court,  in  which 
ion  he  shall  plainly  and  distinctly  state  the  errors  com- 
ied  of,  it  was  held  that  the  fact  that  some  of  the  jurors  sit- 

do  nothing  further,  and  that  he  will  have  the  suit  dismissed,  there  is  not 
diligence  as  entitles  them  to  certiorari  to  the  county  court,  under  Gen.  St 

1883,  §  1995.     Austin  v.  Bush,  11  Colo.  198 ;  17  P.  501. 
People  v.  Robertson,  26  How.  (N.  Y.)  Pr.  90.    Held  properly  granted, 
ugh  party  might  have  prevented  such  judgment  by  a  proper  defence  to 
omplaint.  ■  Barnard  v.  Fitch.  7  Mete.  (Mass.)  605. 
Potter  v.  Deyo,  19  Wend.  (N.  Y.)  361;  Jack  v.  Watson,  Ga.  Dec.  Part  I. 

See  also  Butts  t>.  French,  42  N.  J.  L.  397;  Cousins  v.  Cowing,  23  Pick, 
s.)  208;  Baltimore,  etc.  Co.  v.  Northern,  etc.  Railway  Co.,  15  Md.  193; 
•s  v.  Peters,  8  Cush.  (Mass.)  529.  Plea  in  abatement  and  not  certiorari 
ir  remedy  for  misnomer  of  defendant.  Hermann  r.  Butler,  59  111.  225. 
est  of  judge  to  be  shown  below  and  made  available  as  objection  on  appeal 
pit  of  error  and  not  by  certiorari.     Baldwin  v.  Calkins,  10  Wend*  (N.  Y.) 

Gould  v.  Meyer,  36  Ala.  565. 
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suit  against  a  foreign  corporation,  of  which  a  justice  has  no 
jurisdiction,  is  reviewable  either  by  certiorari  or  by  appeal ;  and 
the  dismissal  of  an  appeal,  because  the  papers  are  not  sent  up  by 
the  justice,  does  not  bar  the  remedy  by  certiorari. l  But  a  con- 
trary view  prevails  under  the  statutes  of  South  Dakota2  and 
Alabama,8  while  in  Michigan  it  was  held  that  certiorari  would 
lie.  Certiorari  will  lie  to  review  proceedings  to  condemn  land 
when  void  for  want  of  jurisdiction,  though  it  should  not  be 
favored  where  any  other  remedy  is  adequate.4 

It  has  frequently  been  held  that  certiorari  will  lie  to  review 
the  action  of  a  justice  in  rendering  judgment  upon  a  claim  of 
which  he  had  no  jurisdiction.6  And  a  proceeding  so  informal 
that  it  does  not  apprise  a  defendant  whether  it  is  an  action  of 
debt  in  a  justice's  court,  or  an  information,  is  reviewable  by 
certiorari.6 

§  1929.  Defeot  of  Jurisdiction  of  the  Person.  —  The  sounder  doc- 
trine would  appear  to  be  that  since  a  proceeding  had  without 
notice  to  a  party  affected  by  it  is  void  as  to  him,  the  more  appro- 
priate course  would  be  to  await  its  attempted  enforcement,  and 
then  enjoin  it,  or  to  take  it  up  on  writ  of  error.7  But  the  great 
preponderance  of  authority  may  be  said  to  have  established  the 
contrary  doctrine,  to  the  effect  that  certiorari  lies  if  notice  is  not 
given  to  parties  before  adjudicating  upon  their  rights.8    Thus  in 

1  Wheeler  &  Wilson  Manuf 'g  Co.  v.  Cartv,  (N.  J.)  21  A.  851. 
a  Sioux  Falls  Nat.  Bank  v.  McKee,  (S.  D.)  50  N.  W.  1057. 
8  Alabama  6.  S.  R.  Co.  v.  Christian,  (Ala.)  1  So.  121. 
4  punlap  v.  Toledo,  Ann  Arbor,  etc.  Ry.  Co.,  46  Mich.  190. 

6  Marble  v.  Laney,  41  Ga.  624;  Mc Cardie  o.  Fogarty,  41  Ga.  626.  See 
infra,  §  1934.  The  proceedings  of  a  justice  in  an  action  for  a  trespass  done  to 
real  estate  were  reversed,  because  it  did  not  appear  from  the  record  that  the 
estate  was  situated  within  the  county;  Pennell  v.  Foster,  1  Browne,  (Pa.)  355; 
also  where  a  judgment  is  rendered  by  a  justice  in  trespass  quare  clausum  in 
plaintiff's  favor,  and  it  appeared  that  the  title  was  involved,  State  v.  Stanger, 
(Hillman  v.  Stanger)  49  N.  J.  Law,  191. 

•  State  v.  Beverly,  43  N.  J.  L.  139;  Mowery  p.  City  of  Camden,  49  N.  J. 
Law,  106;  6  A.  438.  Where  the  record  stated  the  cause  of  action  to  have  been 
"  a  contract,'9  but  it  did  not  appear  what  was  the  nature  of  the  contract,  the 
proceedings  were  reversed.  Mulvary  r.  Miller,  1  Browne,  (Pa.)  339;  same 
principle,  Houghton  v.  Strong,  Col.  &  C.  (N.  Y.)  Cas.  302. 

7  See  Wadsworth  v.  Sibley,  38  Wis.  484;  also  Tucker's  Petition,  27  N.  H. 
(7  Fost.)  405.  That  where  defendant  is  personally  served,  the  judgment  is  not 
rendered  "  in  his  absence  "  within  Mass.  Gen.  St.  c.  146,  21,  giving  the  right 
of  review,  see  Matthewson  v.  Moulton.  135  Mass.  122. 

6  Commissioners  v.  Claw,  15  Johns.  (N\  Y.)  537 ;  Ex  parte  Bearing,  8  Me. 
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b  against  partners,  a  judgment  against  "said  defendants," 

only  one  has  been  summoned,  should  be  set  aside  on 
>rari,  unless  the  record  shows  that  the  one  not  summoned 

non-resident,  or  could  not  be  found. l  And  it  may  be  stated 
ally  that  where  the  record  of  proceedings  before  a  trial 
;e  fails  to  show  on  its  face  that  the  party  against  whom 
nent  was  rendered  was  served  with  process,  such  party  is 
led  to  a  writ  of  certiorari  from  the  circuit  court.2 
930.  Exoess  of  Jurisdiction.  —  The  general  rule  is  that  errors 
sumption  of  jurisdiction  are  properly  correctable  on  certio-» 

but  where  errors  arise  in  conclusions  of  law  in  deciding  a 
upon  its  merits,  they  can  only  be  corrected  on  appeal  where 
aw  allows  it,  unless  the  party  is  prevented  from  appealing 
lavoidable  circumstances.8  Nor  can  matters  of  mere  detail 
e  order  or  mode  of  proceeding,  not  violating  any  rule  of  law 
e  prejudice  of  the  party,  and  matters  which  are  clearly  sub- 
id  to  the  judgment  or  discretion  of  the  inferior  tribunal, 
l  the  evidence  presents  a  case  for  its  exercise,  be  reviewed 
-rtiorari.4  A  proper  case  for  granting  the  writ  on  account 
:cess  of  jurisdiction  is  presented  where  execution  is  issued 

forthcoming  bond  illegally  returned  as  forfeited  by  the 
ff  or  constable  ;6  where  a  court  extends  the  time  for  filing  a 
ling  beyond  the  statutory  limit,  greatly  to  the  prejudice  of 
>pposite  party ; 6  and  where  a  justice  of  the  peace  has  ren- 

eenl.)  137;  Commonwealth  v.  Sheldon,  3  Mass.  188;  Commonwealth  v, 
,  2  Mass.  170;  Commonwealth  v.  Peters,  3  Mass.  220;  Commonwealth  p. 
bs,  2  Mass.  489;  Commonwealth  v.  Cambridge,  4  Mass.  627;  Miliken 
ber,  21  Cal.  166:  Le  Grand  v.  Fairall,  (Iowa)  53  N.  W.  115.  On  peti- 
or  review  of  an  action  brought  against  defendant  during  his  absence 
the  state,  and  of  which  he  had  no  notice,  he  may  show  that  an  attorney 
'  who  appeared  for  him,  and  consented  to  a  judgment  by  default,  did  so 
ut  his  knowledge  or  authority.     McNamara  p.  Carr,  84  Me.  299;  24  A. 

?abler  v.  Bryant,  62  Miss.  850. 

itate  v.  Cohen,  13  S.  C.  198.  A  common  law  certiorari,  to  a  justice  of 
ace,  will  lie  to  review  a  case  commenced  by  attachment,  where  no  per- 
se r  vice  is  bad  and  no  appearance  entered,  and  where  the  defendants  had 
bice  of  the  proceedings,  until  after  the  statutory  remedy  was  gone;  With- 
i  r.  South  worth,  26  Mich.  881. 

Journey  v.  Payne,  28  Ark.  87;  see  Snyder  v.  Wilson,  65  Mich.  386;  82 
.  642. 

'eople  v.  Police  Commissioners,  13  N.  Y.  Supreme  Ct  229. 
'obb  v.  Thompson,  6  So.  373;  87  Ala.  381. 

iibson  c.  Superior  Court,  24  P.  152;  83  Cal.  648;  Baker  v.  Superior 
,  71  Cal.  583 ;  12  P.  685. 
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dered  judgment  against  the  plaintiff  instead  of  against  the  de- 
fendant, in  default  of  an  answer.1  But  under  a  statute  limiting 
review  on  certiorari  to  "  the  final  decision  and  determination  of 
any  district  court  upon  any  suit  where  the  debt,  demand,  or 
damage  in  controversy  exceeds  the  sum  or  value  "  of  two  hundred 
dollars,  certiorari  does  not  lie  to  review  a  judgment  upon  a 
claim  reduced  by  credits  below  the  prescribed  sum.2 

§  1931.  Refusal  to  entertain  Jurisdiction.  —  It  has  been  held 
that  certiorari  lies  where  a  court  vested  with  jurisdiction  of  an 
action  or  proceeding  refuses  to  take  cognizance  of  it,  and  dis- 
misses it,  though  mandamus  to  compel  a  hearing  and  final  de- 
termination would  appear  the  more  appropriate  remedy  in  such 
cases.  Thus  certiorari  was  held  properly  granted  to  review  the 
decision  of  a  police  justice  dismissing  a  complaint  made  by  a 
wife  against  her  husband  for  abandonment;8  to  correct  an  erro- 
neous dismissal  by  a  superior  court  of  an  appeal  from  a  justice 
of  the  peace.4  And  where  the  judgment  of  a  justice  of  the  peace 
is  not  docketed  as  required  by  statute,  the  plaintiff  may,  on  cer- 
tiorari, claim  judgment  of  the  supreme  court  as  to  the  validity 
of  the  docketing  without  waiting  until  his  lands  are  sold  under 
it.6  But  where  an  inferior  court  has  a  right  to  dismiss  an  ap- 
peal to  it  for  want  of  prosecution,  the  dismissal,  resting  in  dis- 
cretion, cannot  be  reviewed  on  certiorari.6 

§  1932.  Judgment  of  Acquittal  not  reviewable.  —  A  judgment  of 
acquittal  of  one  charged  with  a  criminal  offence  can  no  more  be 
reviewed  on  certiorari  than  upon  appeal,  and  a  municipal  corpo- 
ration cannot  have  a  writ  of  certiorari  to  revise  a  judgment  ren- 
dered upon  the  acquittal  of  one  accused  of  violating  one  of  its 
ordinances ; 7  nor  is  an  order  refusing  a  petition  for  the  punish- 
ment of  a  sheriff  for  contempt  in  omitting  the  performance  of 
his  duty  reviewable  by  the  supreme  court  on  certiorari.8    And 

1  Union  County  v.  Slocum,  16  Or.  237:  17  P.  876. 

8  Quimby  v.  Hopping,  19  A.  123;  52  N.  J.  Law,  117. 

8  People  v.  Walsh,  33  Hun,  (N.  Y.)  345.  Appeal  will  not  He  from  an  order 
refusing  to  strike  off  the  forfeiture  of  a  recognizance  and  bail,  the  remedy  being 
only  by  certiorari ;  Commonwealth  p.  Bird,  (Pa.  Sup.)  22  A.  877. 

*  Hall  v.  Superior  Court,  71  Cal.  550;  2  P.  672;  see  also  Garret  t>.  Parry- 
man,  2  Overt.  (Tenn.)  108;  Snover  v.  Tinsman,  38  N.  J.  L.  210. 

«  Roller  v.  Roller,  46  N.  J.  L.  511. 

0  Alexander  v.  San  Francisco  Municipal  Court,  66  Cal.  387;  see  also  Morly 
v.  Elkins,  37  Cal.  454  ;  Alexander  v.  Municipal  Court,  66  Cal.  387;  5  P.  675. 

7  Cranston  v.  Augusta.  61  Ga.  572. 

8  Schwab  v.  Coots,  44  Mich.  463. 
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3  a  court-martial  found  a  party  guilty  of  the  specification, 
lot  guilty  of  the  charge,  it  was  held  that  this  was  equi- 
it  to  an  acquittal,-  and  hence  a  writ  of  certiorari  would 
ie.1 

033.     Extended  Use  of   Remedy  in    Particular    States.  —  An 

iition  of  the  results  of  all  the  legislation  and  adjudications 
ch  and  all  the  states  on  this  subject  will  not  be  attempted, 
he  peculiarities  of  some  of  them  will  be  noticed.  Having 
uncled  these  in  the  light  of  liberalized  common  law  princi- 

any  new  features  introduced  by  statute  or  practice  in  other 
s  may  be  easily  understood  and  given  effect.  In  several 
s,  while,  according  to  the  theories  given  expression  by  the 
ts,  it  is  not  the  policy  under  the  statutory  provisions,  liberal 
gh  they  are,  to  give  certiorari  the  full  effect  of  a  method  of 
jw  of  final  decisions  of  inferior  tribunals  concurrent  with 
al,  yet  in  applying  such  statutes,  such  seems  to  be  the  vir- 

result  In  this  connection,  it  again  becomes  necessary  to 
•  to  the  rule  of  the  common  law,  that  writs  of  certiorari  re- 
3d  only  the  record,  or  proceedings  in  the  nature  of  a  record, 
n  officer  or  court  of  limited  jurisdiction,  and  the  court  de- 
i  only  as  to  the  jurisdiction,  and  the  regularity  of  the  pro- 
ings.  But  under  the  statutes  of  several  states,  certiorari  is 
.ved  under  various  circumstances  as  a  substitute  for  appeal, 

when  so  allowed,  it  gives  power  to  examine  and  correct 
neous  decisions  of  all  material  questions  of  law.2    In  North 

State  v.  Plume,  44  N.  J.  L.  862. 

Morewood  o.  Holliseter,  6  N.  Y.  (2  Seld.)  309 ;  Greenwood  t>.  Boyd  &  Bax- 
urniture  Factory,  (Ga.)  13  S  E.  128;  86  Ga.  582;  People  v.  Humphreys, 
arb.  (N.  Y.)  521  ;  Pulling  v.  People,  8  Barb.  (N.  Y.)  384;  Britt  v.  Patter- 
9  Ired.  (N.  C.)L.  197  ;  Hartefield  v.  Jones,  4  Jones,  (N.  C.)  L.  309;  Hooks 
wis,  16  Tex.  551.  Error  in  not  admitting  evidence,  Dewey  v.  Greene,  4 
(X.  Y.)  93;  defect  in  affidavit  for  process  brings  the  case  to  the  circuit 
;  for  a  trial  de  novo  on  its  merits,  and  presents  for  determination,  not  the 
ity  of  the  justice's  judgment,  but  the  original  liability,  Boyers  v.  Webb,  1 
(Tenn.)  696.  Code  Civil  Proc.  N.  Y.  §  2140,  authorizes  a  review,  on  cer- 
ri,  of  the  question  "  whether,  in  making  the  determination,  any  rule  of 
effecting  the  rights  of  the  parties  thereto  has  been  violated  to  the  prejudice 
e  relator."  Held,  that  the  admission  of  incompetent  evidence  does  not 
te  the  determination,  if  there  was  any  competent  evidence  given  in  support 
1  the  facts  necessary  to  be  proved.  People  v.  Court  of  Sessions,  45  Hun, 
Nor  does  it  lie  to  review  determination  upon  matters  submitted  to  dis- 
on,  or  which  are  legislative  in  their  character,  or  concerning  which  deci- 
is  not  final ;  and  it  can  only  issue  upon  the  application  of  a  person  aggrieved. 
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Carolina  and  Tennessee,  in  addition  to  its  uses,  where  no  appeal 
is  allowed  by  law,  it  is  a  substitute  for  an  appeal,  when,  for  any 
reason  satisfactory  to  the  court,  an  appeal  has  been  prevented 
without  the  default  or  negligence  of  the  petitioner.1  But  to 
authorize  the  removal  of  a  judgment  rendered  by  a  justice  of  the 
peace  to  the  circuit  court  by  certiorari,  in  these  states,  the  peti- 
tion must  show  that  injustice  has  been  done  the  petitioner  by 
the  judgment  of  the  justice.  The  petition  must  show  why  the 
party  did  not  exercise  his  right  of  appeal,  and  it  must  be  applied 
for,  so  as  to  be  returnable  to  the  term  of  the  circuit  court  to 
which  an  appeal,  if  taken,  would  have  been  returnable  unless 
cogent  and  satisfactory  reasons  are  shown  why  it  was  not  so  re- 
turned.3 There  are,  however,  in  North  Carolina,  the  following 
exceptions  to  the  rule  that  appeals  will  be  dismissed  on  motion 
of  the  appellee,  if  not  perfected  according  to  law:  (1)  Where 
the  record  shows  a  written  agreement  of  counsel  waiving  the 
lapse  of  time;  (2)  Where  the  alleged  agreement  is  oral  and 
disputed,  and  such  waiver  can  be  shown  by  the  affidavit  of  the 
appellee  rejecting  that  of  the  appellant.  So  upon  petition  for 
certiorari,  where  it  appears  from  the  affidavit  of  the  party  resist- 
ing it  that  there  was  an  oral  agreement  to  waive  the  "Code 
time,"  the  writ  will  be  granted.8 

People  v.  Board  of  Comm'rs  of  the  Land-Office,  99  N.  Y.  648 ;  1  N.  E.  764.  But 
on  certiorari  to  a  justice  of  the  peace,  the  county  court  of  New  York  has  the 
right  to  look  into  the  evidence  before  the  justice,  and  if  there  appears  to  be  a 
total  want  of  evidence  to  support  the  judgment,  it  will  be  reversed.  Bort  r. 
Smith,  5  Barb.  (N.  Y.)  283.  Compare  Mullins  t\  People,  24  N.  Y.  339;  23 
How.  Pr.  289;  Edde  t>.  Cowan,  1  Sneed,  (Tenn.)  290. 

1  Reardon  v.  Guy,  2  Hayw.  (N.  C.)  245;  Swain  v.  Fentress,  4  Dev.  (N.  C.) 
601;  Burt  v.  Davidson,  5  Humph.  (Tenn.)  425;  Dougan  ».  Arnold,  4  Dev. 
(N.  C.)  99;  Skinner  v.  Maxwell,  67  N.  C.  257.  In  Tennessee  the  writ  of 
certiorari  is  generally  resorted  to  instead  of  the  writ  of  audita  querela,  which  is 
not  in  common  use  in  that  state.  Linebaugh  v.  Rinker,  Peck,  (Tenn.)  363; 
Barnes  v,  Robinson,  4  Yerg.  (Tenn.)  186;  see  also  Elders  r.  Johnstone,  Peck, 
(Tenn.)  204. 

2  Johnson  v.  Deberry,  10  Humph.  (Tenn.)  439 ;  Copeland  v.  Cox,  5  Heisk. 
(Tenn.)  171;  Beck  v.  Knabb,  1  Overt.  (Tenn.)  59,  60;  Newman  v.  Rodgers.  9 
Humph.  (Tenn.)  120;  M'Millan  v.  Smith,  2  Law  Repos.  (N.  C.)  78;  Rule  p. 
Council,  8  Jones,  (N.  C.)  L.  83 ;  Norman  ».  Snow,  94  N.  C.  431 ;  see  also  Dun- 
lap  v.  Toledo,  Ann  Arbor,  etc.  Ry.  Co.,  46  Mich.  190;  Appeal  of  Moore,  (Pa  ) 
5  A.  621. 

•  Walton  v.  Pearson,  82  N.  C.  464 ;  see  Sever  v.  McLaughlin,  82  N.  C.  332; 
Hutchinson  i>.  Ram  felt,  82  N.  C.  425;  Graves  t>.  Hines,  (N.  C.)  11  S.  E.  362; 
106  N.  C.  823 ;  Smith  i>.  O'Brien,  146  Mass.  294 ;  15  N.  E.  645. 
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e  special  statutes  found  not  only  in  the  last  two  mentioned, 
ilso  in  other  states,  have  been  frequently  construed  by  the 
s,  and  no  benefit  would  result  from  further  consideration  in 
connection.1 

The  results  of  decisions  are  epitomized  below  for  convenience  of  the 
si  on,  in  individual  states.  Michigan.  —  Under  a  statute  providing  that 
laments  rendered  by  a  justice  of  the  peace,  whether  issue  was  joined  or 
lay  be  removed  into  the  circuit  or  district  court  by  either  party,  by  writ  of 
an,  it  was  held  that,  where  a  justice  had  committed  an  error,  which  was 
tntial  and  affected  the  merits  of  the  case,  the  plaintiff  was  entitled  to  the 
although  a  better  remedy  would  have  been  a  special  appeal  to  the  circuit, 
r  v.  Conkling,  67  Mich  244 ;  34  N.  W.  560;  see  Peterson  v.  Fowler,  43  N. 
;  76  Mich.  258.  Garnishment  proceedings  may  be  brought  up  from  before 
ice  on  a  writ  of  certiorari  sued  out  by  defendant  in  the  principal  case,  if  the 
's  rights  are  cut  off  without  his  haviug  an  opportunity  for  a  hearing;  Wil- 
Bartholomew,  45  Mich.  41.  But  a  justice's  judgment  on  the  merits  should 
3  reversed  on  certiorari,  for  the  admission  or  rejection  of  evidence,  unless 
irly  appears  that  the  party  against  whom  the  judgment  was  given  was 
d  by  such  ruling;  Whaley  v.  Gale,  48  Mich.  193;  and  certiorari  from  the 
me  court  does  not  lie  to  remove  an  action  from  a  justice's  court,  where  per- 
service  was  had,  and  defendant  appeared  on  the  return  day,  but  did  not 
x  at  the  trial  or  appeal;  White  v.  Boyce,  (Mich.)  50  N.  W.  302;  Id.  308. 
ichusetts.  —  Pub.  St.  c.  187,  §  22,  provides  that,  "  if  a  judgment  is  ren- 
in a  civil  action,  either  by  the  supreme  judicial  court  or  superior  court, 
ipreme  judicial  court,  except  when  a  review  is  prosecuted  as  of  right, 
on  petition,  grant  a  review  on  such  terms  as  it  deems  reasonable."  But 
iperior  court  has  no  power  to  grant  a  writ  of  review  to  set  aside  a  judg- 
obtained  in  an  action  in  the  trial  of  which  no  error  of  law  or  fact  oc- 

I,  for  the  sole  purpose  of  striking  out  the  name  of  plaintiff  in  the  original 
i,  and  substituting  therefor  the  name  of  another  person,  who,  if  he  pre- 

would  hold  the  money  recovered  in  his  own  right,  and  not  for  the  benefit 
e  original  plaintiff.  Winch  v.  Hosmer,  122  Mass.  438,  distinguished. 
ngs  v.  Massachusetts  Ben.  Ass'n,  (Mass.)  30  N.  £.  367.  North  Carolina.  — 
s  held  proper  ground  for  granting  certiorari  as  substitute  for  appeal  after 
me  for  taking  and  perfecting  the  latter  had  elapsed :  Where  the  papers  In 
ise  were  sent  to  the  judge  to  be  returned  after  term  with  his  judgment, 
he  party,  though  repeatedly  inquiring  of  the  clerk  if  they  had  been  re- 
el, was  not  informed,  and  so  lost  his  right  of  appeal  (Roulhac  v.  Miller, 

C.  190;  see  also  Seay  v.  Yarborough,  94  N.  C.  291;  Nicholls  v.  Dun- 
(N.  C.)  5  S.  £.  409) ;  where,  without  appellant's  fault,  the  judge  failed  to 
;irae  and  place  to  settle  the  appeal,  Hodges  v.  Lassiter,  94  N.  C.  294;  where 
ffidavits  in  support  of  the  application  showed  loss  of  papers,  diligence  In 
lg  case,  prosecuting  appeal,  etc.,  Briggs  r.  Jervis.  98  N.  C.  454;  4  S.  £. 
where  the  omission  to  perfect  his  appeal  was  occasioned  by  the  failure  of 
re  vailing  party  to  have  the  judgment  properly  prepared  and  entered  of  rec- 
>yme  v.  Broughton,  84  N.  C.  114.  Writ  held  properly  refused  where  failure 
-feet  appeal  was  occasioned  by  non-payment  of  clerk's  fees  for  making  out 
nript,  Andrews  v.  Wishnant,  83  N.  C.  446.  Nor  does  ignorance  or  careless- 
>f  appellant  or  his  attorney  concerning  the  legal  requirements  of  the  under- 
g  afford  any  ground  for  ordering  certiorari  in  lieu  of  an  appeal,  Turner  v. 

II,  93  X.  C.  341.     But  where  the  county  court  ordered  a  condemnation  of 

OL.  II.  —  51 
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§  1934.    To  Justices  of  the  Peace. — Justices  of  the  peace,  and 
other  inferior  magistrates,  in  so  far  as  they  are  given  jurisdic- 

land  for  the  site  of  a  public  mill  under  the  Act  of  Assembly,  (Rev.  St.  ch.  74,  §  2) 
and  refused  an  appeal  from  that  order  to  the  party  owning  the  land,  —  Held  that 
a  certiorari  lay  to  the  supreme  court,  Brooks  v.  Morgan,  5  lred.  (N.  C.)L.  481. 
The  same  reasons  which  excuse  the  failure  to  perfect  an  appeal,  so  as  to  entitle 
a  party  to  certiorari,  apply  to  the  failure  to  file  an  appeal  bond  within  the 
ten  days  required  by  Code  Civil  Proc.  N.  C.  §§  549,  550.  Graves  v.  Hines, 
106  N.  C.  323 ;  11  S.  E.  362 ;  see  Bowen  p.  Fox,  98  N.  C.  396;  5  S.  E.  437; 
C  has  tain  p.  Chastain,  87  N.  C.  283.  That  certiorari  does  not  lie  as  a  substitute 
for  an  appeal  from  an  interlocutory  order  of  a  superior  court,  see  State  p.  Geor- 
gia Co.,  (N.  C.)  13  S.  E.  861 ;  Street  v.  Clark,  1  Tayl.  (N.  C.)  15.  Tennessee.— 
Sufficient  excuse  for  not  appealing,  that  petitioner  was  unable  to  give  the 
security  required  by  law,  Snapp  p..  Thomas,  5  Lea,  (Tenn.)  503;  Hale  p.  Lao- 
drum,  2  Humph.  (Tenn.)  32.  Compare  Moss  p.  Collins,  3  Humph.  (Tenn.) 
148.  Party  held  entitled  to  a  writ  of  certiorari,  where  be  failed  to  give  an  ap- 
peal bond  within  the  two  days  prescribed  by  statute,  in  consequence  of  a  remark 
of  the  justice  of  the  peace  before  whom  the  case  was  tried,  that  it  could  be 
done  at  a  later  period,  Evans  v.  Evans,  4  Coldw.  (Tenn.)  600;  Smith  p.  White, 
5  Humph.  (Tenn.)  46 ;  see  also  Allen  p.  Prim,  2  Swan,  (Tenn.)  337.  Writ 
refused  because  no  sufficient  reason  for  not  appealing  assigned,  Lanier  r. 
Sullivan,  1  Head,  (Tenn.)  440;  Porter  p.  Wheaton,  5  Yerg.  (Tenn.)  108; 
O'Sullivan  p.  Larry,  2  Head,  (Tenn.)  54  ;  McMurry  v.  Milan,  2  Swan,  (Tenn.) 
J76.  Texas.  «—  An  order  of  the  probate  court  may  be  revised  by  the  district 
court  on  certiorari,  the  cause  being  there  tried  de  novo,  as  if  it  had  been  brought 
up  by  appeal ;  Moore  v.  Hardison,  10  Tex.  467 ;  see  Carroll  r.  Gilbert,  (Tex. 
App.)  17  S.  W.  1086.  Writ  granted  on  account  of  fraud  in  obtaining  judg- 
ment, Weihl  p.  Davy,  6  Tex.  168.  To  entitle  a  party  to  a  certiorari  to  the 
county  court,  it  is  not  necessary  that  he  should  assign  any  excuse  for  not  taking 
an  appeal,  Ray  v.  Parsons,  14  Tex.  370.  But  the  defendant,  in  a  judgment  ob- 
tained before  a  justice  of  the  peace,  cannot  have  a  certiorari  to  the  district 
court  for  the  revision  of  the  judgment,  or  a  new  trial  thereon,  for  matters  which 
might  have  been  urged  in  defence,  unless  he  can  show  a  good  excuse  for  not 
urging  them,  Haley  p.  Villeneuvre,  11  Tex.  617;  Peabody  p.  Buentillo.  18  Tex. 
313  ;  see  also  White  v.  Casey,  25  Tex.  552;  Ahrens  v.  Giesecke,  9  Tex.  432; 
McNeill  v.  Hallmark,  28  Tex.  157;  McDonald  p.  Cross,  16  Tex.  562;  Hill  p. 
Faison,  27  Tex.  428.  Generally.  —  Certiorari  has  been  held  not  to  be  the  proper 
remedy:  To  bring  up  proceedings  of  a  justice,  under  the  Maryland  Act  of 
1793,  ch.  43,  against  tenants  holding  over,  Lenox  p.  Arguelles,  4  C ranch,  (C.  Ct.) 
477;  to  remove  a  justice's  judgment,  upon  matters  that  occur  after  the  judg- 
ment is  rendered,  Wheelock  v.  Wright,  4  Stew.  &  P.  (Ala.)  163;  to  bring  up 
proceedings  under  the  Revised  Statutes  of  New  York,  respecting  encroach- 
ments on  highways,  Pugsley  p.  Anderson,  3  Wend.  (N.  Y.)  468;  Pearsall  p. 
Commissioners,  17  Wend.  (N.  Y.)  15  ;  to  revise  an  order  of  the  common  pleas, 
distributing  fees  between  an  outgoing  and  in-coming  sheriff,  under  the  statute 
of  Ohio,  unless  a  strong  case  of  abuse  is  shown,  Avery  v.  Ruffin,  4  Ohio,  423; 
and  its  refusal  to  set  aside  the  levy  of  an  execution  on  property  alleged  to  be 
exempted  from  execution,  Bliss  p.  Enslow,  3  Ohio,  260;  in  a  case  of  forcible 
entry  and  detainer,  Holmead  p.  Smith,  5  Cranch,  (C.  Ct.)  343.  And  see 
United  States  r.  Browning,  5  Cranch,  (C.  Ct.)  500 ;  United  States  p.  Dona- 
hoe,  5  Cranch,  (C.  Ct.)  474. 
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:o  try  causes  between  litigants,  and  render  final  judgments, 
egarded  as  statutory  tribunals,  since  they  possess  no  such 
rs  at  common  law ;  and  the  most  frequent  employment  of  the 
of  certiorari  is  to  such  tribunals.  At  common  law  it  only 
d  to  them  for  the  purpose  of  determining  whether  in  a  given 
they  had  exceeded  their  jurisdiction ;  and  such  is  still  the 
•al  rule,  notwithstanding  that,  as  was  shown  in  the  last 
ding  section, in  a  few  states  it  performs  the  full  office  of  an 
\l.  The  common  law  and  prevailing  rule,  briefly  stated,  is 
the  judgment  of  a  justice  of  the  peace,  however  irregular, 
not  be  reversed  on  a  common  law  certiorari,  if  he  had  juris- 
on  to  render  it.1  At  common  law  a  neglect  by  a  justice  to 
re  security  for  costs  is  not  jurisdictional,  and  cannot  be 
led  by  certiorari;2  nor  refusal  of  a  justice  to  receive  de- 
bit's plea  after  submission  of. the  case  by  the  plaintiff;3  nor 
[ecision  of  a  justice  of  the  peace  in  refusing  the  defendant 
j  to  withdraw  a  demurrer,  and  to  plead  de  novo  after  judg- 
;  against  him.4  But  when  the  transcript  of  the  record  of  a 
ce  contains  nothing  in  the  form  of  a  judgment,  but  only  the 
tion  that  he  gave  one,  the  proceedings  are  a  nullity,  and  a 
orari  to  reverse  them  may  be  sued  out  even  at  common  law.6 
if  the  justices  taking  the  examination  of  a  debtor  in  Maine 
ive  the  creditor  of  his  rights  by  preventing  or  restraining 
an  examination  as  he  is  entitled  to  make,  a  writ  of  cer- 
iri  will  be  granted,  on  the  petition  of  the  creditor.6  So 
:e  proceedings  are  pending  before  a  justice  for  the  summary 
>val  of  a  tenant,  under  the  New  Jersey  statute,  "  concerning 
lords  and  tenants,"  a  writ  of  certiorari  to  remove  the  pro- 
ings  to  the  supreme  court  may  be  allowed  and  issued  before 

Lewis  t?.  Larson,  45  Wis.  353 ;  see  also  Coombs  v.  Dunlap,  19  Wis.  591 ; 
n  c.  Coogan,  12  Rich.  (S.  C.)  44  ;  Taylor  v.  Gay,  20  Ga.  77;  Alpers  v. 
nor  Court,  (Cal.)  4  P.  504 ;  Hall  v.  State,  12  Gill  &  J.  (Md.)  329 ;  Tiffany 
lbert,  4  Barb.  (N.  Y.)  320;  Gregg  v.  ffinson,  9  Port.  (Ala.)  631 ;  West 
illiamson,  1  Swan,  (Tenn.)  277. 
Taylor  ».  Wilkinson,  22  Wis.  40. 

Tallmadge  o.  Potter,  12  Wis.  317.    A  justice  of  the  supreme  court  of  the 
ict  of  Columbia  cannot  grant  a  writ  of  certiorari  on  a  judgment  rendered 
justice  of  the  peace  upon  the  verdict  of  a  jury  in  a  civil  suit  before  him. 
ttosh  v.  Johnson,  3  McArthur,  (D.  C.)  586. 
Miller  v.  Bush,  21  Wend.  (N.  Y.)  651. 
Camp  v.  Price,  1  Hempst  174. 
Little  v.  Cochran,  24  Me.  509. 
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the  trial.  *  Nor  does  paying  a  judgment  rendered  by  a  justice  of 
the  peace  prevent  the  issuing  of  certiorari  to  reverse  it,  or  super- 
sede one  already  issued.2 

In  the  absence  of  an  act  of  the  legislature  authorizing  it,  a 
judgment  of  a  justice  of  the  peace  cannot  in  any  way  be  removed 
to  the  circuit  court  for  read  judication.8  Consequently,  certiorari 
will  lie  to  review  proceedings  had  before  a  justice  of  the  peace, 
when  a  transcript  of  the  justice's  proceedings  has  been  filed  in 
the  circuit  court,  and  execution  issued  from  such  court,  since 
the  proceeding  in  the  circuit  court  is  a  special  one,  not  accord- 
ing to  the  course  of  the  common  law.4 

§  1935.  In  Probate  Matters.  —  Certiorari  has  been  frequently 
employed  in  the  absence  of  other  means  to  review  the  decrees  of 
probate  and  orphans'  courts.6  Thus  where  a  petition  of  admin- 
istrators claiming  distribution  as  the  representatives  of  a  dis- 
tributee was  dismissed,  and  the  final  settlement  in  the  orphans' 
court  was  made  with  other  parties,  the  proper  mode  to  revise 
the  proceedings  rejecting  the  claim  was  held  to  be  by  certiorari.6 
So  a  distributee  is  entitled  to  certiorari,  in  North  Carolina,  to 
revise  an  allowance  of  a  year's  provisions  made  to  a  widow.7 
But  where  proceedings  under  a  rule  taken  against  a  tutor  to 
compel  him  to  pay  over  a  claim  of  a  minor,  liquidated  by  judg- 
ment, were  within  the  jurisdiction  of  the  court  entertaining 
them,  and  were  regular,  they  will  not  be  reviewed  on  certiorari.8 

1  Morris  Canal,  etc.  Co.  t?.  Mitchell,  31  N.  J.  L.  99. 
f  Clark  v.  Ostrander,  1  Cow.  (N.  Y.)  437. 

*  Sawyer  v.  Crawford,  9  Ark.  32.  See  Alexander  v.  Bate  man,  Cam.  &  N. 
(N.  C  )  20;  Boren  v.  Welty,  4  Mo.  250. 

*  Wedel  v.  Green,  70  Mich.  642;  38  N.  W.  638.  In  Illinois,  a  cause  can  be 
removed  from  a  justice  by  certiorari  only  where  an  appeal  would  lie.  There- 
fore, where  the  decision  of  a  judge  is  made  final,  the  cause  cannot  be  carried 
up  by  certiorari.     Yunt  v.  Brown,  2  111.  (1  Scam.)  264. 

*  See  Bradford  v.  Richardson,  8  Har.  &  M.  (Md.)  348;  Vanpelt  r.  Yeghte, 
14  N.  J.  L.  (2  Green)  207 ;  Ex  parte  Caig,  T.  U.  P.  Charlt.  (Ga.)  159. 

*  Graham  v.  Abercrombie,  8  Ala.  552;  Fowler  i\  Trewitt,  10  Ala.  622. 

7  Perry  v.  Perry,  2  Tayl.  (N.  C.)  184.  Contra,  Ennis  v.  Ennis,  110  III  78. 
Reasons  for  not  appearing  to  settle  accounts  and  to  entitle  administrator  to 
certiorari  held  sufficient.    Newson  v.  Crisman,  9  Tex.  113. 

*  State  v.  King,  (La.)  8  So.  398;  42  La.  An.  1191.  Where  the  court  em 
in  not  re-examining  the  witnesses  on  the  probate  of  a  will,  such  error  will  be 
remediable  by  appeal,  and  not  by  writ  of  certiorari.  Petty  p.  Ducker,  (Ark.) 
11  S.  W.  2;  51  Ark.  281.  Writ  will  not  lie  from  the  supreme  to  a  probate 
court  for  the  purpose  of  reviewing  an  order  granting  a  creditor  of  an  estate 
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ill  certiorari  lie  to  a  decree  of  the  orphans'  court  upon  the 

of  administration.1  Nor  where  an  administrator's  first 
account  is  settled,  can  an  order  that  such  account  should 
rin  gone  into,  in  connection  with  the  second  annual  account 

administrator,  be  reviewed  on  certiorari,  as  it  involves  no 
Lon  of  jurisdiction  of  the  lower  court.2 
936.  In  Criminal  Cases.  —  There  is  some  diversity  in  the 
ory  provisions,  as  well  as  in  the  views  of  courts,  as  to  the 
t  to  which  certiorari  may  properly  be  resorted  to  in  crimi- 
ises.     In  Ohio  a  certiorari  will  not  lie  in  a  criminal  case,8 

in  Tennessee  such  cases  may  be  removed  from  a  justice  of 
>ace  into  the  circuit  court  by  this  writ,  and  it  is  good  ground 
ich  removal  that  a  fair  trial  cannot  be  had  before  the  jus- 
So  in  Michigan  it  was  held  that  on  a  trial  for  murder, 
rror  of  the  court  in  ordering  the  officers  to  exclude  from 
ourt-room  all  except  "respectable  citizens,"  was  properly 
;ht  to  the  supreme  court  by  certiorari  rather  than  by  bill  of 
>tions.6  In  Pennsylvania  a  defendant  in  a  criminal  case 
)t  take  out  a  writ  of  certiorari,  except  by  special  allowance 
e  supreme  court,  or  a  judge  thereof,  or  by  consent  of  the 
aey-general ;  but  such  writ  may  be  sued  out  by  the  district 
ney  in  behalf  of  the  commonwealth  without  such  allowance 
asent6  But  proceedings  on  a  warrant  for  arrest  under  the 
sylvania  Act  of  1842,  for  a  fraudulent  debt,  can  be  reviewed 
3rtiorari  when  based  on  matters  of  law  apparent  on  the 

r  time  wherein  to  present  his  claims.  State  v.  Hennepin  County  Probate 
,  28  Minn.  381,  overruling  Mass.  Mut.  Life  Ins.  Co.  v.  Elliot,  24  Minn. 

lolmes  v.  Morris,  16  N.  J.  L.  (1  Harr.)  526. 

lirschfeld  v.  Superior  Court  Tulare  Co.,  (Cal.)  8  P.  273. 

Vinn  v.  State,  10  Ohio,  345. 

Lendrick  v.  State,  Cooke,  (Tenn.)  474;  Nance  ».  Hicks,  1  Head,  (Tenn.) 

>eople  v.  Murray,  (Mich.)  50  N.  W.  995.  See  People  v.  Etter,  72  Mich. 
10  N.  W.  241. 

Commonwealth  v.  Capp,  48  Pa.  St  53.  See  State  v.  Judges,  etc.,  3  Har. 
(Md.)  115;  also  State  v.  Hunt,  1  N.  J.  L.  (Coxe)  287.  Where  the  count 
)  substituted  indictment,  upon  which  the  accused  is  acquitted,  charges 
recise  offence  set  forth  in  the  information,  the  case  is  at  an  end,  and  the 
onwealth  cannot,  by  certiorari,  bring  up  alleged  errors  of  the  trial  court 
npelling  the  prosecution  to  elect  upon  which  counts  of  the  original  indict- 
it  would  proceed,  and  in  quashing  such  indictment.  Commonwealth  v. 
ann,  (Pa.)  14  A.  329. 
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record.1  In  Wisconsin  the  general  common  law  rule,  by  which 
the  writ  is  restricted  to  jurisdictional  questions,  prevails.2  In 
New  York,  since  a  recent  amendment  of  the  Code  of  Criminal 
Procedure,  so  as  to  abolish  writs  of  error  and  of  certiorari  in 
special  proceedings  of  a  criminal  nature,  as  well  as  ill  criminal 
actions,  certiorari  will  not  lie  to  review  the  action  of  a  commit- 
ting magistrate,  and  the  only  remedy  is  by  appeal.8  The  pro- 
vision of  the  Indiana  Civil  Code  relating  to  review  is  not  to  be 
construed  to  apply  to  criminal  cases,  the  criminal  code  making 
its  own  provisions.4  In  Alabama  the  writ  of  certiorari  is  the 
appropriate  writ  where  a  statute  creating  an  inferior  criminal 
court  has  provided  no  means  of  reviewing  its  judgments.6  In 
other  states  general  principles  apply  as  in  civil  cases,  except 
where  special  provision  is  made.6  The  general  rule  applies  that 
a  statutory  method  of  review  by  appeal  is  a  bar  to  certiorari, 
except  for  defect  or  excess  of  jurisdiction.7 

§  1937.  In  Contempt  Cases.  —  Usually  there  is  no  right  of 
appeal  from  a  judgment  for  contempt,  and  no  stay  of  proceedings 
to  be  had.  If  the  power  to  commit  or  fine  for  contempt  is  exer- 
cised tyrannically,  the  case  may  generally  be  remedied  by  habeas 
corpus  or  by  certiorari.8  But  proceedings  in  cases  of  contempt 
can  never  be  set  aside  and  annulled  in  a  proceeding  for  certio- 
rari, unless  the  court  was  without  jurisdiction  to  make  the  order 
disobeyed.9 

§  1938.  In  Habeas  Corpus  Cases.  —  Under  statutes  allowing 
appeals  from  final  determinations  of  courts  and  judges  in  habeas 

1  Grieb  v.  Kuttner,  (Pa.)  19  A.  1040;  26  W.  N.  C.  323. 

*  Chittenden  v.  State,  41  Wis.  285.  See  Owens  v.  State,  27  Wis.  456,  under 
a  statute. 

*  People  v.  Murray,  (Sup.)  16  N.  Y.  S.  325. 

*  Frazier  v.  State,  106  Ind.  562.    See  Hurt  v.  State,  26  Ind.  100. 

5  John  r.  State,  1  Ala.  95.  To  same  effect  State  v.  Jacobs,  Busb.  (N.  C.) 
L.  218.    See  State  v.  Washington,  2  Murph.  (N.  C.)  100. 

0  See  Cousins  v.  Cowing,  23  Pick.  (Mass.)  208;  Gleason  t\  Sloper,  24  Pick. 
(Mass.)  181;  Handlin  v.  State,  16  N.  J.  L.  (1  Harr.)  96;  Ex  parte  Harbour, 
39  Ark.  126;  Ex  parte  George,  T.  U.  P.  Charlt.  (Ga.)  80;  State  v.  Noonan,  24 
Minn.  124. 

7  See  Territory  v.  Dunbar,  25  P.  473,  1  Ariz.  510;  State  v.  Lowery,  (N.  J.) 
8  A.  513;  State  v.  Second  District  Court,  16  Nev.  76. 

*  Tyler  v.  Connolly,  65  Cal  28;  2  P.  414.  See  also  State  v.  District  Court, 
(Minn.)  42  N.  W.  598;  41  Minn.  42;  Ex  parte  Biggs,  64  N.  C.  202. 

*  State  v.  Monroe,  (La.)  6  So.  539 ;  41  La.  An.  314.  See  also  State  i>. 
Orleans  Criminal  Judge,  32  La.  An.  1222;  People  v.  New  York,  29  Barb. 
(N.  Y.)  622. 
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j,  certiorari  does  not  lie,  parties  aggrieved  being  left  to 
3  the  method  of  obtaining  review  provided  by  such  stat- 
But  in  North  Carolina  the  statutes  nowhere  provide  for 
peal ;  and  where  the  judge,  on  a  return  of  a  writ  of  habeas 
3,  declines  to  hear  any  evidence  in  behalf  of  the  petitioner 
ig  bail,  because  he  has  been  indicted  for  murder,  the 
oae  court  will  grant  the  writ  of  certiorari  to  review  his 
i  under  a  constitutional  provision  conferring  on  it  power  to 
any  remedial  writ  necessary  to  general  supervision  and 
A  over  the  proceedings  of  the  inferior  courts.2 
939.  In  Attachment  Cases.  —  Proceedings  without  notice 
•  foreign  attachment  process,  and  a  levy  of  execution  issued 
on,  may  be  re-examined  and  corrected  on  certiorari.8  A 
ent  view  formerly  prevailed  in  Pennsylvania;4  but  under 
t  passed  in  1869,  all  attachment  proceedings  become  purely 
tory,  and  are  therefore  reviewable  by  certiorari,  and  not  by 
of  error.6 


B.  As  an  Auxiliary  Remedy. 


.  General  Rules. 

.  Purposes    for  which    it  will    be 

granted. 
.  Identification  of  Omitted  Part. 
.  Transcript  cannot  be  amended  in 

Higher  Court. 
.  Diligence  required — Proper  Time 

for  Motion  or  Suggestion. 


§  1945.  How  obtained  —  Practice  herein. 

1946.  Subsequent  Writs  for  Same  Pur- 

pose. 

1947.  What  considered  upon  Application 

—  Court's  Discretion. 

1948.  In  Habeas  Corpus  Cases. 


State  v.  Buckbam,  29  Minn.  462.    See  also  People  v.  Tucker,  8  N.  Y.  S. 

A  certiorari  does  not  lie  to  review  proceedings  in  a  habeas  corpus  case, 

after  a  final  determination  of  the  case;  it  does  not  He  upon  an  order 

litting  defendant  for  a  false  return.     Husterd's  Case,  17  Abb.  (N.  Y.)  Pr. 

State  v.  Herndon,  (N.  C.)  12  S.  E.  268;  107  N  C.  934.  Jurisdiction  to 
•  certiorari  in  habeas  corpus  cases  vested  exclusively  in  supreme  court  in 
ima.  Ex  parte  Montgomery  City  Council,  64  Ala.  463 ;  Ex  parte  Croom, 
la.  561. 

Dougan  w.  Srnold,  4  Dev.  (N.  C.)  L.  99;  8.  p.  Conard  p.  Conard,  17 
L  (2  Harr.)  154;  Allen  p.  Williams,  1  Havw.  (N.  C.)  17;  Branson  p. 
n,  13  N.J.  L.  (1  Green)  250  ;  Wilson*.  Ray,  T.  U.  P.  Charlt.  (Ga.)  109  ; 
ned  v.  Duval,  3  Johns.  (N.  Y.)  Cas.  141 ;  Ayres  p.  Bartler,  14  N.  J.  L. 
een)  330;  Hartshorn  p.  Wilson,  2  Ohio,  27;  Fryar  v.  Blackmore,  2  Hayw. 
].)  374. 

Walker  p.  Gibbe,  1  Yeates,  (Pa.)  255. 
Parks  v.  Watts,  112  Pa.  St.  4;  Wetherall  v.  Shupe,  109  Pa.  St.  389;  2  A. 
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§  1940.  General  Roles.  —  The  writ  of  certiorari  has  other  im- 
portant employment  than  as  a  means  of  preventing  usurpation  of 
jurisdiction,  and  obtaining  correction  of  errors.  It  is  frequently 
used  in  aid  of  appeal  and  writ  of  error,  and  sometimes  as  aux- 
iliary to  other  extraordinary  remedies.  Where  the  record  of  an 
inferior  court  is  brought,  in  due  course  of  law,  by  appeal  or  writ 
of  error,  before  a  superior  court,  and  there  is  a  manifest  defect, 
or  a  suggestion  of  diminution,  certiorari  will  be  awarded,  as 
auxiliary,process,  directing  a  return  of  a  full  and  complete  tran- 
script and  other  papers.1  But  diminution  is  not  to  be  presumed ; 
it  must  be  shown  before  the  writ  will  be  granted,2  and  the  record 
must  be  certified.8  Certiorari  will  lie  as  well  where  an  ex- 
cess of  matter  in  the  record  is  suggested,  as  where  a  diminution 
is  alleged.4  But  it  will  not  be  granted  to  supply  a  defect  in  the 
transcript,  where  it  is  apparent  that  it  cannot  affect  the  decision 
of  the  case.6 

§  1941.  Purposes  for  which  it  will  be  granted.  —  The  general 
purpose  of  an  auxiliary  certiorari  is  to  insure  the  perfection, 
correction,  and  completion  of  a  transcript  shown  to  be  defective 
in  a  material  respect  Thus  omissions  of  material  matter  in 
the  record  of  a  trial  for  murder  will  be  supplied  by  certiorari, 
and  the  superior  court  has  power  to  order  such  corrections  as  are 

1  State  v.  Collins,  3  Dey.  (N.  C.)  L.  1 17 ;  Commonwealth  v.  New  Milford, 
4  Mass.  447;  Stewart  v.  Ingle,  9  Wheat.  526;  State  v.  Reid,  1  Dev.  &  B. 
(N.  C.)  L.  382;  Gregory  r.  Slaughter,  19  Ind.  342;  Thatcher  p.  Miller,  11 
Mass.  414;  Reid  v.  De  Wolfe,  Wright,  (Ohio)  418;  Browne  v.  Osborne,  1  Blackf. 
(Ind.)  32;  Commonwealth  v.  Roby,  12  Pick.  (Mass.)  490;  Field  ».  Milton,  3 
Cranch,  514 ;  Scott  v.  Hall,  2  Munf.  (Va.)  229 ;  Sayre  t;.  Blanchard,  5  N.  J.  L. 
(2  South.)  551;  Andrews  v.  Bosworth,  3  Mass.  223;  Sweet  t>.  Overseers,  3 
Johns.  (N.  Y.)  23;  Fowler  v.  Lindsey,  3  Dall.  413;  Burr  ».  Waterman,  2  Cow. 
(N.  Y.)  38,  note;  Thorp  v.  Ross,  5  N.  J.  L.  (2  South.)  720;  Brackett  v.  State, 
2  Tyler,  (Vt.)  152. 

2  Mullary  v.  Caskaden,  Minor,  (Ala.)  20.  Where  no  diminution  is  shown, 
but  a  record  of  a  forcible  entry  before  a  justice  is  entered,  according  to  the 
truth  of  the  case,  a  certiorari  ought  not  to  be  awarded.  Walters  r.  Rogers,  9 
Ala.  634. 

8  James  v.  Carmick,  Minor,  (Ala.)  20. 

4  Harris  v.  Planters  Bank,  13  Miss.  (4  Smed.  &  M.)  701.  Where  it  appears, 
from  the  declaration,  that  an  inferior  court  must  render  judgment  simply  by 
an  inspection  of  its  own  records,  it  is  proper  on  appeal  to  bring  them  up  by  a 
certiorari,  in  order  that  they  may  receive  the  construction  of  the  appellate 
court.     Parsons  p.  Davis,  3  Cal.  421. 

*  Willis  v.  Chambers,  8  Tex.  150.  See  also  State  r.  Shelton,  3  Stew.  (Ala.) 
843. 
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isary  to  make  the  record  truthful.1  So  an  appellant  is  en- 
L  to  have  incorporated  in  the  case  settled  on  appeal  assign- 
s  of  error  in  the  instructions  given  and  refused,  made  by 
in  stating  his  case,  and  certiorari  will  issue  to  compel  that 

done.2  And  the  action  of  the  trial  judge  in  entering  the 
room,  and  giving  instructions,  without  the  presence  of  coun- 
may  properly  be  brought  before  the  appellate  court  by  cer- 
ri  in  aid  of  the  writ  of  error.8  Where  the  clerk  has  omitted 
iter  an  appeal  taken  on  the  record,  certiorari  will  lie  from 
mpreme  court  to  the  chancery  court,  to  bring  up  the  case,4 
certiorari  was  awarded  in  order  that  an  amendment  might 
ertified,  which  had  been  made   after  the  transcript  was 

up.6 

icessary  papers  accidentally  omitted  from  a  record  on  appeal 
be  supplied  by  certiorari,  although  resulting  from  an  agree- 
b  of  parties  to  avoid  making  the  record  too  bulky;6  and  it 

be  awarded  to  the  lower  court  to  send  up  certain  papers 
^ed  to  have  been  considered  upon  a  motion  in  arrest  of  judg- 
fc,  even  if  the  papers  were  improperly  considered.7  But  cer- 
iri  will  not  be  allowed,  to  bring  up  a  copy  of  the  original 

if  the  record  shows  that  such  bill  was  not  considered  in 
lissing  the  cross-bill.8  Nor  can  the  rules  of  a  trial  court  be 
ced  by  the  supreme  court,  unless  made  part  of  the  record  by 
ecial  order  or  a  bill  of  exceptions ;  and  where  not  so  made 

of  the  record,  certiorari  will  not  issue  to  the  clerk  to  certify 
a  to  the  appellate  court.9 

State  17.  Randall,  87  N.  C.  571.  A  rule  will  be  granted  to  take  back  the 
*d  and  return,  for  the  purpose  of  having  the  caption  to  the  indictment  so 
conform  it  to  the  fact.  State  v.  Jones,  9  N.  J.  L.  (4  Hals.)  2. 
Loweu.  Elliott,  (N.  C.)  12  S.  E.  383;  107  N.  C.  718.  In  the  absence  of 
snce  to  show  the  applicability  of  a  charge  excepted  to,  the  court  will  order 
orari  to  supply  the  lack.  State  v.  Kennedy,  89  N.  C.  589. 
Fox  v.  Peninsular  White  Lead  &  Color  Works,  (Mich  )  48  N.  W.  203; 
lich.  676. 

Kearney  v.  Jackson,  1  Yerg.  (Tenn.)  294. 
Chinn's  Petition,  2  T.  B.  Mon.  (Ky.)  371. 

Wood's  Succession,  30  La.   An.  Part  II.  1002.     See  United  States  v. 

ms,  9  Wall.  661;  Hooper  v.  Royster,  1  Munf.  (Va.)  119;  Las  Animas 

nty  Coram'rs  v.  Bond,  3  Col.  222,  granted  where  the  appeal  bond  is  not 

up  by  the  clerk.     Steele  v.  Harris,  2  Law  Repos.  (N.  C.)  636 ;  Perkins  t>. 

Hey,  4  Hayw.  (Tenn.)  145;  Chambers  ».  Smith,  1  Hayw.  (N.  C.)  366. 

Sedgwick  v  Dawkins,  17  Fla.  555. 

Western  Union  Tel.  Co.  v.  Pacific,  etc.  Tel.  Co.,  49  111.  90. 
Rout*.  Ninde,  111  Ind.  597;  13  N.  E.  107. 
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§  1942.  Identification  of  Omitted  Part.  —  Certiorari  will  not  be 
awarded  for  a  paper  referred  to  in  a  bill  of  exceptions*  if  it  is 
not  sufficiently  identified.1  Where  two  transcripts  are  sent, 
contradictory  to  each  other,  and  the  parties  do  not  agree  which 
is  correct,  the  court  will  direct  the  proper  officer  to  attend  with 
the  original  record.2 

This  writ  can  never  be  employed  to  supply  what  in  fact  has 
never  existed  as  part  of  the  case.  Upon  certiorari,  the  failure 
of  the  lower  court  to  make  up  a  proper  record  cannot  be  inquired 
into,  the  proper  remedy  for  such  failure  being  by  mandamus.8 
It  is  only  where  the  judge  has  inadvertently  failed  to  state  some- 
thing that  should  appear  in  the  case  that  certiorari  will  be 
granted ;  not  where,  when  he  settled  the  case  on  appeal,  his  atten- 
tion was  called  to  it.4  And  upon  allegation  of  diminution  in 
return  to  a  writ  of  certiorari,  where  a  state  of  the  case  is  not 
agreed  upon,  a  rule  must  be  taken  upon  the  court  below  to  cer- 
tify what  facts  were  found,  and  not  what  the  evidence  was.6 

§  1943.  Transcript  cannot  be  amended  in  Higher  Court.  — 
Either  the  first  transcript  or  the  one  obtained  by  means  of  the 
certiorari  must  be  relied  on;  one  cannot  be  amended  by  the 
other.6    Amendments  can  only  be  made  in  the  court  below.7 

1  Looney  v.  Bush,  Minor,  (Ala.)  413. 

2  State  v.  Reid,  1  Dev.  &  B.  (N.  C.)  L.  383.  But  where  the  clerk  of  the 
superior  court  of  Georgia,  since  the  Act  of  February,  1850,  sent  up  to  the 
supreme  court  the  original  bill  of  exceptions  instead  of  a  copy,  —  Held,  that 
the  matter  could  not  be  aided  by  suggesting  a  diminution  of  the  record,  and 
the  motion  for  certiorari  was  refused,  and  the  writ  of  error  dismissed.  O'Neal 
v.  O'Neal,  8  Ga.  439. 

•  Blair  v.  Sennott,  134  111.  78;  24  N.  £.  969. 

«  Currie  v.  Clark,  90  N.  C.  17;  Cheek  v.  Watson,  90  N.  C.  21.  See  also 
State  v.  Gay,  94  N.  C.  821.  Certiorari  to  correct  a  mistake  stated  on  appeal 
will  not  be  granted  unless  it  is  probable  that  the  judge  below  would  make  the 
desired  correction,  or  unless  it  is  apparent  that  there  was  a  mistake.  Ware  r. 
Nisbet,  92  N.  C.  202. 

5  State  v.  Overseer  of  the  Poor,  (N.  J.)  19  A.  787. 

*  Lownsberry  v.  Bullard,  Minor,  (Ala.)  315.  That' a  transcript  of  the  rec- 
ord of  a  circuit  court,  which  is  not  certified  under  the  seal  of  the  court,  is  a 
nullity,  and  a  writ  of  certiorari  cannot  be  granted  in  such  case,  but  the  cause 
must  be  stricken  from  the  docket,  see  Cowhick  v.  Gunn,  3  III.  (2  Scam.)  417. 
Where  an  appeal  has  not  been  duly  entered,  and  consequently  is  not  pending, 
the  record  cannot  be  brought  up  by  certiorari.    Roddy's  Appeal,  90  Pa.  St.  9. 

7  Townsend  v.  Jeffries,  24  Ala.  329.  Where  there  is  a  strong  presumption, 
from  the  facts  appearing  in  the  record,  that  the  clerk  of  the  inferior  court 
committed  an  error  in  copying  a  paper,  the  court  of  appeals  will,  sua  sponte, 
award  a  certiorari  to  the  clerk  for  amendment.  Franklin  Academy  r.  Hall, 
16  B.  Mon.  (Ky.)  472. 
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:ordingly,  where  a  case  is  removed  from  a  justice  of  the  peace 
he  circuit  court  by  certiorari,  the  transcript  cannot  be  amended 
n  motion,  on  affidavit,  showing  the  neglect  of  the  justice  to 
3rd  fully  the  matters  occurring  on  the  trial.1  The  correct 
ctice  in  such  case  is  to  move  for  a  rule  to  make  certain  amend- 
its  shown  to  be  material,  and  if  he  fails,  then  to  show  cause; 

if  the  cause  shown  is  insufficient,  a  mandamus  should  be 
irded.2 

1944.  Diligence  required  —  Proper  Time  for  Motion  or  Sag- 
;ion.  —  A  party  seeking  certiorari  in  the  appellate  court  to 
feet  the  transcript  must  be  diligent,  and  make  application  in 
per  time.  And  where  an  appellant  relies  upon  the  clerk  to 
d  up  the  transcript,  and  the  clerk  makes  an  ineffectual  at- 
tpt  to  do  so,  the  appellant  will  not  be  relieved  by  certiorari 
ess  the  attempt  is  such  that  if  made  by  the  party  himself,  it 
ild  have  been  deemed  a  substantial  compliance  with  what  the 

requires  of  him.8  For  the  purpose  of  sustaining  a  judgment, 
tiorari  will  be  granted,  on  motion,  to  bring  up  a  full  record, 
n  after  argument  or  errors  assigned ;  otherwise  for  the  pur- 
e  of  reversing  a  judgment.4  Thus  where  the  refusal  of  the 
rt  to  instruct  the  jury  that  there  was  no  evidence  to  prove 
serial  facts  is  assigned  as  error,  and  the  judge  who  settled 

case  on  appeal  states  that  there  was  evidence  of  such  facts, 
which  it  is  alleged  the  jury  acted,  but  by  inadvertence  he 
tted  to  set  it  out  in  the  case,  and  that  he  can  and  will  do  so 
r,  if  opportunity  is  offered,  a  motion  for  certiorari  to  bring  up 

missing  evidence  will  be  granted,  though  it  is  made  after 
ument  in  the  supreme  court,  but  before  the  case  has  been 
sidered.6 

Perryman  v.  Burgster,  6  Port.  (Ala.)  99. 

Perryman  v.  Burgster,  6  Port.  (Ala.)  99. 

Hester  v.  Hester,  4  Dev.  &  B.  (N.  C.)  L.  311.  To  nearly  same  effect, 
ten  v.  Clark,  1  I  red.  (N.  C.)  L.  353.  In  North  Carolina,  where  an  appeal 
i  a  superior  to  a  supreme  court  has  not  been  filed  in  proper  time,  a  certiorari 

not  be  granted,  unless  it  is  applied  for  at  the  term  when  the  appeal  should 
a  been  filed.  Staples  v.  Mooring,  4  Ired.  (N.  C.)  L.  215.  Compare  Crafts 
tockton,  8  Yerg.  (Tenn.)  164. 

Judson  v.  Eslava,  Minor,  (Ala.)  71;  Brown  v.  Torver,  Minor,  (Ala.)  370  ; 
)onald  v.  Gayle,  Minor,  (Ala.)  98.    See  Quigley  v.  Campbell,  12  Ala.  58. 

Boyer  v.  Teague,  106  N.  C.  571 ;  11  S.  E.  330.  For  proper  practice  for 
ititig  certiorari  in  connection  with  motion  in  appellate  court  to  dismiss,  see 
>  Bank  v.  SimoLton,  2  Tex.  531. 


1596  REVIEW  OR   CERTIORARI.  [PART  IL 

§  1945.  How  obtained  —  Practice  herein.  —  Certiorari  is  some- 
times awarded  by  courts  ex  officio  for  their  own  satisfaction,  to 
enable  them  to  affirm,  but  never  with  a  view  of  supplying  matter 
to  enable  them  to  reverse  a  judgment;  nor  is  it  ever  done  by  the 
court  of  its  own  volition,  unless  the  diminution  appears  from  the 
transcript  itself.1  Where  not  issued  by  the  court  of  its  own 
motion,  it  does  not  issue  as  a  matter  of  right,  on  mere  sugges- 
tion of  defects  in  the  record,  but  the  application  must  be  sup- 
ported by  evidence  of  defects.2  And  where  the  record  below  is 
defective,  the  proper  course  is  to  move  for  a  stay  of  proceedings 
until  the  record  of  the  court  below  is  corrected,  and  then  to  bring 
up  that  record  by  certiorari.8  Nor  will  certiorari  lie  to  remove 
a  record  which  has  been  lost  from  the  files  until  the  loss  has  been 
supplied  in  the  court  below.4 

An  appeal  in  the  United  States  circuit  court  of  appeals  —  the 
clerk  of  the  court  below  being  the  custodian  of  the  record  — 
is  to  determine,  in  the  absence  of  agreement  of  counsel,  what 
evidence  shall  be  included  in  the  transcript  following  the  note  of 
evidence  made  under  the  rule  of  the  court,  and  if  any  omissions 
are  found,  relief  can  be  had  by  certiorari  for  diminution  of  the 
record,  as  provided  by  court  rule.6 

§  1946.  Subsequent  Writs  for  Same  Purpose.  —  Several  writs 
of  certiorari  may  be  issued  in  one  case  where  this  is  necessary  in 
order  to  bring  up  the  entire  record.6     Accordingly,  after  one 

1  The  Auditor  v.  Woodruff,  2  Ark.  73.  See  also  Jones  v.  State,  14  Ark. 
170;  Porter  v.  Garrett,  1  Greene,  (Iowa)  368;  State  v.  Butte,  91  N.  C.  524; 
Blanton  v.  Breckenridge,  6  Litt.  (Ky.)  25;  Barnes  t>.  Williams,  3  Bibb, 
(Ky.)  150;  Boyle  v.  Connelly,  2  Bibb,  (Ky.)  7.  Nor  will  it  be  granted  on 
motion  of  the  defendant  in  error,  after  error  joined,  nor  permit  him  to  with- 
draw his  joinder.  Cousin  v.  Taylor,  4  Ark.  55.  That  they  will  not  exercise 
this  authority  to  bring  up  new  matter  for  the  purpose  of  reversing  a  judgment 
which  is  apparently  correct,  see  Williams  v.  Haggerty,  4  T.  B.  Mon.  (Ky.)  42. 
See  also  Freeman  v.  Oldham,  4  T.  B.  Mon.  (Ky.)  420;  Earle  v.  Byrd,  14  Ark. 
400. 

*  State  i».  Orrick,  (Mo.  Sup.)  17  S.  W.  176.  Certiorari  may  be  made  re- 
turnable instanter,  when  it  is  practicable  to  supply  diminution  immediately; 
and  on  the  return  thereof,  the  cause  may  be  heard  at  the  same  term.  Lane  v. 
Kirkman,  Minor,  (Ala.)  411.  See  also  Brown  t>.  Torver,  Minor,  (Ala.)  372, 
373. 

»  Den  v.  Carr,  4  Dev.  (N.  C.)  L.  575. 

*  Clements  v.  Hahn,  1  Col.  T.  490. 

6  Blanks  v.  Klein,  (Cir.  Ct.  App.)  49  F.  1. 

*  Matter  of  Woodbine  Street,  17  Abb.  (N.  Y.)  Pr.  112. 
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certiorari  had  been  directed  to  a  court  below  to  send  up 
complete  record,  and  the  one  transcript  still  seemed  to 
irt  to  be  defective,  a  second  writ  was  sent  down  for  the 
urpose. * 

17.  What  considered  upon  Application  —  Court's  Discretion. 
£gestion  of  diminution,  the  materiality  of  the  alleged 
will  not  usually  be  inquired  into.2  It  is  discretionary 
be  court  to  award  a  certiorari  or  not,  on  the  suggestion 
iminution  of  the  record,  and  the  decision  is  therefore  not 
able.8  Accordingly,  it  was  held  that  a  refusal  to  award 
»ari  to  a  justice  of  the  peace  to  send  up  the  original  papers, 
er  with  the  statement  required,  on  appeal  to  the  circuit 
was  not  ground  for  reversal,  when  it  appeared  from  the 
record  that  awarding  the  writ  would  not  have  affected  the 
,  the  appeal  bond  being  sufficiently  formal  to  give  jurisdic- 
md  it  not  being  stated  that  the  original  papers  would  show 
arture  in  the  circuit  court,  and  no  other  reason  was  shown 
he  writ  should  have  been  granted.4 

948.  In  Habeas  Corpus  Cases.  —  The  writ  is  frequently 
od  in  aid  of  habeas  corpus  proceedings,  and  when  a  proper 
lictional  question  is  presented  for  granting  the  writ  of 
is  corpus  by  the  Supreme  Court  of  the  United  States,  the 
is  usually  accompanied  by  a  writ  of  certiorari  to  bring  up 
ecord  of  the  inferior  court.6  Nor  is  its  use  in  that  connec- 
confined  to  the  Federal  judiciary.  Habeas  corpus  and  cer- 
ri  were  held  properly  issued  to  remove  the  prisoner,  and  the 
•d  of  her  conviction  and  sentence  by  a  county  court  of  North 
Una  in  the  case  of  a  slave  convicted  and  sentenced  to  be 
utcd  for  an  offence  not  capital,  and  the  sentence  was  re- 
}d,  and  the  prisoner  remanded  to  the  county  court "  to  receive 

State  v.  Monroe,  S  Ired.  (N.  C.)  L.  258.  Compare  Skinner  v.  Badham, 
.  C.  14. 

Las  Animas  County  Comm're  v.  Bond,  3  Col.  222. 
Carter  v.  Douglass,  2  Ala.  499. 

South  &  North  Ala.  R.  R.  Co.  v.  Pilgreen,  62  Ala.  305. 
Ex  parte  Lange,  18  Wall.  (U.  S.)  163;  Ex  parte  Siebold,  100  U.  S.  371; 
mrte  Curtis,  106  U.  S.  371;  Ex  parte  Carll.  106  U.  S.  521;  Ex  parte  Vir- 
*,  100  U.  S.  339 ;  Ex  parte  Wells,  18  How.  (U.  S.)  307 ;  Ex  parte  Metxger, 
ow.  (U.  S.)  176;  Ex  parte  Watkins,  3  Pet.  (U.  S.)  193;  8.  c.  7  Pet.  (U.  S.) 
;  Ex  parte  Kaine,  14  How.  (U.  S.)  103;  Ex  parte  Boll  man,  4  Cranch. 
S.)  75. 
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such  judgment  as  the  laws  and  constitution  of  the  state  will  war- 
rant. " *  And  in  Minnesota  a  prisoner  bound  over  and  committed 
by  a  justice  of  the  peace,  who  sues  out  a  writ  of  habeas  corpus 
from  the  supreme  court,  may  have  certiorari  as  ancillary  thereto 
to  bring  up  the  testimony  received  by  the  justice  of  the  peace.1 
But  it  has  been  held  that  certiorari  may  be  authorized  by  statute 
as  a  substitute  for  habeas  corpus.  Thus  under  a  section  of  the 
New  York  Code  of  Civil  Procedure,  which  provides  that  where 
it  appears  from  a  petition  for  habeas  corpus  that  the  offence  for 
which  petitioner  is  detained  is  not  bailable,  certiorari  instead  of 
habeas  corpus  was  held  properly  to  issue,  as  if  specially  applied 
for,  and  to  authorize  certiorari  to  try  the  legality  of  a  commit- 
ment for  contempt  in  failing  to  pay  money  under  an  order  of 
court.8  And  on  certiorari  to  review  proceedings  on  a  warrant 
for  arrest  under  a  Pennsylvania  statute  for  a  fraudulent  debt, 
the  writ  of  certiorari  is  not  merely  ancillary  to  a  writ  of  habeas 
corpus.4 

II.    TO   QuA8I-JlTDICIAL  TRIBUNAL8. 
A.  Principles  Governing  the  Jurisdiction. 


1949.  General  Common  Law  Principles. 

1950.  Statutory  Extensions  of  the  Rem- 

edy. 

1951.  Lies  only  where  Injustice  or  Injury 

would  otherwise  result. 

1952.  Mere  Informalities  no  Ground. 

1953.  Mere  Matters  of  Procedure  not 

reviewed. 

1954.  Not  granted  as  to  Ministerial,  Ex- 

ecutive, or  Legislative  Duties. 

1955.  The  Exercise  of  Discretion  not  re- 

viewed. 

1956.  Same — Public  Improvements. 


§  1957.  Same  —  Boards  of  Taxation. 

1958.  Lies  for  Action  already  taken,  not 

for  Nou-action. 

1959.  Diligence  in  seeking  Belief. 

1960.  Premature  Application. 

1961.  Court's  Discretion  in  granting  and 

refusing. 

1962.  Conflict  with  Other  Remedies— 

Mandamus  —  Quo  Warranto. 

1963.  Appeal. 

1964.  Suit  in  Equity. 

1965.  Want  of  Notice  as  a  Ground. 


§  1949.  General  Common  Law  Principles.  —  Certiorari  is  the 
appropriate  remedy  by  which  courts  vested  with  superintending 
control  and  supervision  over  tribunals  established  by  statute  re- 
view such  proceedings  and  acts  of  the  latter  as  are  of  a  judicial 
nature,  for  the  purpose  of  determining  whether  they  have  kept 

1  State  v.  Sue,  Cam.  &  N.  (N.  C.)  54. 

*  Re  Snell,  31  Minn.  110. 

*  In  re  Hess,  1  N.  Y.  S.  811. 

*  Grieb  v.  Kuttner,  (Pa.)  19  A.  1040 ;  26  W.  N.  C.  828. 
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or  exceeded,  the  powers  conferred  upon  them  by  law. 
ice  of  a  common  law  certiorari,  unaffected  by  any  statute, 
instance,  a  certiorari  to  review  proceedings  of  a  municipal 
ition,  —  is  not  to  review  erroneous  legal  decisions,  but  to 
)ccedings  aside  for*  an  entire  want  or  excess  of  jurisdic- 

By  imperceptible  degrees,  however,  the  courts  of  most  of 
/tes  have,  even  without  statutory  provisions,  come  to  em- 
le  remedy  more  freely  than  was  allowable  according  to  the 
letter  of  this  common  law  rule,  and  to  give  it  virtually 
feet  of  a  writ  of  error.2  But  unless,  as  is  sometimes  the 
±  is  otherwise  provided  by  statute,  it  does  not  lie  to  exam- 
to  decisions  of  fact,  based  upon  evidence,  except  such  as 
rs  upon  the  face  of  the  record,  and  then  only  to  the  extent 
termining  jurisdictional  questions,  or  whether  there  was 
/idence  whatever  to  support  the  conclusion  under  review.8 
it  was  held  that  where,  on  the  appointment  of  surveyors  of 
rays,  the  court  of  common  pleas  determined  that  due  proof 
rertising  the  application  was  made,  the  supreme  court  had 
>wer,  on  certiorari,  to  inquire  into  the  sufficiency  of  the 
,4  And  since  petitions  for  writs  of  certiorari  are  addressed 
5  discretion  of  the  court,  it  has  been  the  uniform  practice  to 
3  to  grant  such  writs,  when  sufficient  appears  to  show  that 
ribunal  whose  proceeding  was  under  review  had  jurisdiction 


>eople  v.  City  of  Rochester,  21  Barb.  (N.  T.)  656 ;  Longfellow  v.  Quimby, 
>.  196;  see  also  People  v.  Overseers  of  Barton,  6  How.  (N.  Y.)  Pr.  25; 

v.  Mayor,  etc.  of  New  York,  25  Wend.  (N.  Y.)  157,  182.  Certiorari  will 
e  to  review  an  alleged  unlawful  and  fraudulent  sale  of  a  schoolhouse  by 
f  the  school-district  officers.  State  v.  Kemen,  61  Wis.  494.  But  it  lies 
view  the  proceedings  of  a  drain  commissioner  who  has  acted  without 
liction.  Null  v.  Zierle,  52  Mich.  540.  That  certiorari  will  not  lie  to  set 
the  proceedings  of  a  board  of  supervisors  in  allowing  an  illegal  claim 
st  the  county,  see  Andrews  v.  Pratt,  44  Cal.  309.  Compare  People  v. 
rvisora,  51  N.  Y.  442. 

Columbia,  etc.  Bridge  Co.  v.  Geisse,  35  N.  J.  L.  558 ;  see  People  v.  £1 
do  County,  8  Cal.  58. 

See  Hannibal,  etc.  R.  R.  Co.  v.  State  Board  of  Equalization,  64  Mo. 294; 
Ion  v.  County  Commissioners,  2  Allen,  (Mass.)  463.  Dismissal  of  an 
r  by  the  police  commissioners,  on  the  ground  that  he  was  so  intoxicated 

be  unfit  for  duty,  cannot  be  disturbed  on  certiorari,  where,  upon  the  whole 
mce,  a  jury  might  very  well  have  come  to  the  conclusion  that  relator  was 
cicated.    People  v.  Mac  Lean,  11  N.  Y.  S.  811 ;  58  Hun,  604. 

State  v.  Smith,  21  N.  J.  L.  (1  Zab.)  91 ;  People  v.  Robb,  10  N.  Y.  S.  867; 
iiui,  588. 
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of  the  subject-matter  on  which  they  had  acted,  and  that  substan- 
tial justice  had  been  done,  though  their  records  failed  to  show 
that  their  proceedings  had  been,  in  all  respects,  technically  cor- 
rect.1 But  where  the  law  has  made  no  other  provision  for  re- 
viewing the  acts  of  such  a  tribunal,  certiorari  lies  in  a  proper 
case,  notwithstanding  a  statute  making  its  decision  final.2 

§  1950.  Statutory  Extensions  of  the  Remedy.  —  Under  a  statute 
giving  the  supreme  court  power  to  review  by  certiorari  "  the  de- 
termination of  a  body  or  officer"  in  cases  inter  alia,  in  which 
the  question  arises  "  whether,  in  making  the  determination,  any 
rule  of  law  affecting  the  rights  of  the  parties  thereto  has  been 
violated  to  the  prejudice  of  the  relator,"  certiorari  will  issue  to 
review  the  proceedings  of  commissioners  where  they  have  awarded 
a  grant  of  land  under  water  to  a  person  not  entitled  thereto.8 
On  the  other  hand,  where  a  statute  provides  that  where  com- 
plaints to  a  board  of  equalization  are  based  on  excessive  values 
the  board  shall  have  the  right  to  summon  witnesses,  the  sum- 
moning of  witnesses  is  not  a  matter  of  right  to  a  complainant, 
and  the  board,  in  refusing  to  summon  witnesses,  is  not  "  acting 
illegally,"  or  "  exceeding  its  jurisdiction  "  within  the  terms  of 
another  statute  granting  certiorari  when  an  inferior  tribunal  or 
board  thus  abuses  its  power,  nor  is  petitioner  entitled  to  the  writ 
to  have  the  decision  reviewed  on  the  merits,  as  such  right  exists 
only  where  the  writ  lies  as  a  substitute  for  appeal  or  writ  of  error, 
or,  possibly,  instead  of  audita  querela.* 

§  1951.  Lies  only  where  Injustioe  or  Injury  would  otherwise 
result  —  When  a  petition  for  a  writ  of  certiorari  is  founded  upon 
some  informality  or  irregularity  in  the  forms  of  the  proceeding 
sought  to  be  vacated,  and  no  injustice  has  been  done,  courts,  in 
the  exercise  of  their  discretion,  will  refuse  to  grant  the  writ5 
But  where  county  commissioners  have  rendered  a  judgment  in  a 
case  in  which  they  have  no  jurisdiction,  a  writ  of  certiorari  will 
be  granted  without  going  into  the  question  whether  any  injustice 
has  been  done.6 


1  West  Bath,  Petitioners,  36  Me.  74. 
a  State  v.  Graham,  60  Wis.  395. 

•  People  r.  Jones,  112  N.  Y.  597;  20  N.  E.  577. 

4  Tomlinson  v.  Board  of  Equalization,  88  Tenn.  1 ;  12  S.  W.  414. 

*  Lyman  v.  Burlington,  22  Vt.  131. 

6  Bangor  v.  County  Commissioners,  30  Me.  270. 
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he  absence  of  any  showing  of  substantial  injury  therefrom, 
location  of  a  highway  by  the  county  commissioners  is  not 
nd  for  a  writ  of  certiorari. 1  Nor  will  certiorari  issue  to 
r  the  finding  of  a  commissioner  on  an  objection  to  a  small 
i  in  the  allowance  of  costs.2  But  persons  against  whom 
linance,  as,  for  example,  an  ordinance  regulating  the  sale 
oxicating  liquors,  has  been  enforced  by  requiring  them  by 
ts  of  prosecution  to  conform  thereto,  are  entitled  to  a  writ 
tiorari  to  determine  whether  the  ordinance  is  valid,  although 
have  not  been  convicted  under  the  ordinance.8 
952.  Mere  Informalities  no  around.  —  The  writ  will  not  be 
ed  on  account  of  defects  of  form  merely.4  Thus  where  an 
cation  to  county  commissioners  to  lay  out  a  town  way,  on 
efusal  of  selectmen  to  lay  out  the  same,  did  not  allege  that 
"  unreasonably  "  neglected  and  refused  to  do  so ;   but  the 

appeared  and  were  heard  without  any  objection  to  the 

sion,  and  the  commissioners  stated,  in  their  adjudication, 

the  selectmen  "  unreasonably  "  refused  to  lay  out  the  road, 

is  held  that  the  error  was  merely  one  of  form,  and  no  ground 

issuing  a  certiorari.6     So  in  a  case  involving  the  locating 

opening  a  road,  it  was  held  that  the  writ  would  not  lie  be- 

e  the  owners  of  land  over  which  the  road  prayed  for  passed, 

i  not  named  in  their  return,  nor  said  to  be  unknown,  those 

r  being  named  who  claimed  damages ;  nor  because  the  report 

he  committee  appointed  to  estimate  damages  was  signed  by 

only,  the  third  being  present,  and  not  dissenting;  nor  be- 

*e  a  part  only  of  the  road  petitioned  for,  and  not  the  whole, 

accepted;  nor  because  the  damages  sustained  by  certain 
jons  were  paid  by  others,  thus  obtaining  their  releases ;  nor 
ause  the  road  established  was  within  the  limits  of  a  town.6 

Granville  r.  County  Commissioners,  97  Mass.  1 93.  He  who  asks  for  it 
t  show  that  substantial  injustice  has  been  done,  and  that  it  will  be 
edied  by  granting  the  writ.  Hancock  v.  Town  of  Worcester,  62  V 1. 106 ; 
\.  1041. 

1  Antiau  v.  Nadeau,  53  Mich.  460. 
1  State  r.  Washington,  44  N.  J.  L.  605. 
1  Ex  parte  Miller,  4  Mass.  565 ;  see  also  Ex  parte  Baring,  S  Me.  (8  Greenl.) 

;  Matter  of  Highway,  3  N.  J.  L.  (2  Pen.)  1026. 
1  Monterey  ».  Berkshire,  7  Cush.  (Mass.)  394. 

8  Vassal  borough,  Petitioners,  19  Me.  338 ;  see  Minot  v.  County  Commis- 
iers,  28  Me.  121.  A  certiorari  will  not  be  granted  to  commissioners  of  high- 
ps,  for  a  neglect  to  take  the  required  oath.    People  v.  Covert,  1  Hill,  (N.  Y.) 

vol.  ii.— 62 
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§  1953.  Mere  Matters  of  Prooedure  not  reviewed.  —  Merc  mat- 
ters of  practice  and  forms  of  procedure  before  statutory  tribu- 
nals, like  the  same  matters  in  ordinary  courts,  being  considered 
largely  matters  of  discretion,  will  not  be  reviewed  or  interfered 
with  on  certiorari  where  not  enforced  harshly,  or  so  as  to  work 
injustice.  Thus  the  writ  was  refused  to  bring  up  the  proceed- 
ings of  county  commissioners,  because  the  record  did  not  show 
how,  or  by  whom,  notice  to  the  parties  interested  was  given.1 
And  it  was  held  that  the  refusal  of  a  bankrupt  commissioner  to 
hear  a  motion  opposing  the  discharge  of  a  bankrupt,  because  the 
mover  had  come  ten  minutes  after  the  time  appointed,  could  not 
be  reviewed  on  certiorari.3 

§  1954.  Not  granted  as  to  Ministerial,  Executive,  or  Legislative 
Duties.  —  This  writ  is  still  restricted,  as  formerly,  to  matters  of 
a  judicial  or  quasi  judicial  nature;  and  though  it  is  difficult  to 
give  a  general  rule  of  distinction  between  these  and  ministerial 
acts,  yet  the  general  principle  is  well  settled,  and  uniformly 
conceded,  that  as  to  errors  committed  in  the  performance  of  the 
former,  certiorari  is  not  the  proper  remedy.  First,  as  to  minis- 
terial duties,  the  rule  is  that  they  cannot  be  reviewed  on  cer- 
tiorari, but  only  acts  of  a  judicial  nature,  whether  they  be  those 
of  a  court,  or  of  a  board  of  municipal  officers.8  Thus  the  action 
of  a  board  of  supervisors  in  rejecting  a  bid  for  county  printing 
is  not  judicial  in  its  nature,  and  therefore  cannot  be  reviewed  by 
certiorari.4  Nor  will  it  lie  to  correct  or  remedy  the  conduct  of 
canvassers  of  elections,  their  duty  being  ministerial,  and  not 
judicial  ;6  nor  to  a  collector  of  taxes  to  examine  his  right  to  pro- 
ceed upon  process  under  which  he  is  acting.6  So  where  a  statute 
providing  for  elections  respecting  fence  and  stock  laws  in  and 
for  a  single  militia  district,  makes  no  provision  for  a  counter 
petition,  or  for  any  contest  or  hearing  before  the  ordinary,  the 
ordinary's  action  upon  such  a  petition  is  ministerial,  and  cer- 
tiorari will  not  lie  to  correct  any  error  or  mistake  in  his  con- 

1  Vassalborough,  Petitioners,  19  Me.  338.     See  also  Inhabitants  of  Monson 
v.  County  Commissioners,  84  Me.  90;  24  A.  672. 
fl  Ex  parte  Hagaman,  2  Hill,  (N.  Y.)  415. 

•  Robinson  v.  Supervisors,  16  Cal.  208;  People  v.  Mayor  of  New  York, 
6  Barb.  (N.  Y.)  43. 

•  Townsend  v.  Copeland,  56  Cal.  612. 

•  People  v.  Van  Slyck,  4  Cow.  (N.  Y.)  297. 

•  People  v.  Supervisors  of  Queens,  1  Hill,  (N.  Y.)  195. 
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Secondly,  the  executive  acts  of  the  governors  of  states, 
:  the  principal  officers  of  municipalities,  cannot  be  reviewed 
et  aside  by  this  remedy,  since  to  allow  it  would  be  an  un-, 
ntable  interference  of  the  judicial  with  the  executive  de- 
tents of  government.  Accordingly,  it  was  held  that  it 
L  not  be  granted  by  a  single  judge  sitting  at  special  term  to 
jv  the  action  of  the  governor,  as  commander-in-chief,  in 
nding  a  company  of  the  militia  under  the  provisions  of  the 
York  Military  Code.2  In  the  third  place,  as  to  powers  of 
lation  delegated  to  municipal  councils,  boards,  and  com- 
ons,  it  is  well  settled  that  after  having  been  exercised 
n  the  scope  of  legal  authority,  however  unadvisedly,  it  is 
id  the  power  of  the  courts,  in  the  absence  of  statutes  con- 
tig  the  power,  to  set  aside  the  ordinances  and  orders  so  made, 
3  prevent  their  enforcement  by  certiorari  or  otherwise.8 
•rdingly,  it  was  held  that  the  action  of  a  board  of  education, 
lopting  a  series  of  readers  for  the  public  schools,  in  lieu  of  a 
s  previously  used,  was  an  exercise  of  legislative  and  not  of 
jial  power,  and  not  reviewable  on  certiorari.4  The  same 
lusion  was  reached  with  reference  to  the  action  of  a  board 
ounty  commissioners,  in  dividing  a  town,  and  organizing  a 

one  out  of  a  part  of  its  territory;6  an  order  of  a  board  of 
th,  adjudging  a  certain  business  to  be  a  nuisance ; 8  an  order 

board  of  supervisors  creating  a  swamp-land  district;7  the 
on  of  the  county  board  of  supervisors  in  borrowing  money, 

Meadows  v.  Taylor,  86  Ga.  804 ;  13  S,  E.  155. 

People  v.  Hill,  13  N.  Y.  S.  186. 

See  generally  People  v.  St.  Lawrence  County  Supervisors,  25  Hun,  (N.  T.) 

Re  Wilson,  32  Minn.  145;  Spring  Valley  Water-Works  r.  Bryant,  52  Cal. 

Iske  v.  Newton,  54  Iowa,  586.  But  in  New  Jersey  the  validity  of  acts 
mnicipal  corporations  and  special  tribunals  may  be  tested  by  certiorari, 
ther  such  acts  are  judicial  or  legislative.  Camden  ?\  Malford,  26  N.  J.  L. 
hitch.)  49;  see  State  v.  Jersey  City,  26  N.  J.  L.  (2  Dutch.)  445. 

People  v.  Oakland  Board  of  Education,  54  Cal.  375. 

Moode  v.  Board  of  County  Commissioners,  43  Minn.  312;  45  N.  W.  435. 
istlieb  v.  Board  of  County  Commissioners,  41  Minn.  142 ;  42  N.  W.  030 ; 
nont  v.  County  Commissioners,  39  Minn.  385 ;  40  N.  W.  359. 
»  People  v.  Board  of  Health,  88  Barb.  (N.  Y.)  344;  12  Abb.  Pr.  88;  20 
w.  Pr.  458. 

'  Williams  v.  Sacramento  County  Supervisors,  65  Cal.  160.  That  the 
ion  of  a  county  board  of  supervisors  in  creating  the  office  of  an  assistant 
•k  of  the  board,  and  in  raising  the  salaries  of  other  clerks,  can  be  reviewed 
certiorari.    See  Robinson  v.  Supervisors,  16  Cal.  208. 
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and  issuing  county  bonds  therefor  for  the  purpose  of  improving 
highways  in  a  town  under  a  statute.1  And  it  has  been  held  hi 
New  York  that  certiorari  is  not  a  proper  remedy  to  review  the 
legislation  of  a  board  which  has,  in  legislating  as  complained  of, 
exceeded  its  powers ; 2  but  a  contrary  view  seems  to  prevail  in 
Illinois,  where  it  is  held  that  the  statutes  having  made  no  pro* 
vision  for  appeal  from  the  action  of  school  trustees  in  creating 
new  districts  or  consolidating  old  ones,  certiorari  lies  to  review 
the  same  whenever  it  appears  upon  the  face  of  the  proceedings 
to  have  been  illegal.8  The  better  view  is,  that  attempted  legis- 
lation beyond  statutory  authority  is  a  nullity,  and  its  attempted 
enforcement  may  be  redressed  by  action  of  trespass ;  or  if  that  is 
an  inadequate  remedy,  it  may  be  enjoined.4  There  is  no  doubt, 
however,  but  that  certiorari  in  such  cases  may  be  authorized  by 
statute.6 

§  1955.  The  Exercise  of  Discretion  not  reviewed.  —  The  legal 
principle  that  the  discretion  which  the  law  has  intrusted  to 
officers  to  be  exercised  in  the  performance  of  their  duties,  can- 
not be  controlled  by  the  courts,  applies  when  it  is  sought  to 
review  and  set  aside  discretionary  acts  through  the  instrumen- 
tality of  the  writ  of  certiorari.  Accordingly,  since  the  mayor 
and  aldermen  of  a  city  do  not  act  judicially  in  appointing  a 
member  of  the  police  force,  but  necessarily  exercise  a  discre- 
tionary power,  certiorari  will  not  lie  to  correct  their  action.6 
But  a  somewhat  different  rule  applies  to  proceedings  for  the 
removal  of  an  officer,  removable  only  for  established  cause  and 
not  at  the  pleasure  of  the  appointing  power.  Thus  certiorari 
lies  from  a  circuit  court  to  review  the  proceedings  of  a  township 
board  in  removing  the  assessor  of  a  school  district.7    And  a  pro- 

1  People  v.  Board  of  Supervisors  Queens  County,  (N.  Y.  A  pp.)  30  N.  E.  488. 

2  People  v.  Board  of  Health,  etc.,  33  Barb.  (N.  Y.)  344. 

8  Miller  v.  School  Trustees,  88  111.  26;  see  also  Potter  v.  School  Trustees, 
10  111.  App.  343. 

4  Supra,  §  688  et  seq. 

*  See  State  v.  Forest  County,  74  Wis.  610 ;  43  N.  W.  551. 

•  Attorney-General  v.  City  of  Northampton,  (Mass.)  10  N.  E  450.     The 

proposition  that  the  writ  of  certiorari  is  not  the  appropriate  means  for  testing 

the  validity  of  a  mere  appointment  to  a  public  office,  stated,  and  cases  cited  in 

its  support.   30  Amer.  &  Eng.  Corp.  Cas.  293,  note.    Exercise  of  discretionary 

power  of  comptroller  in  revising  tax  not  reviewed.   People  v.  Campbell,  (Sup.) 

19  N.  Y.  S.  652. 

7  Merrick  v.  Arbela  Township  Board,  41  Mich.  631. 
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ing  under  the  New  York  City  charter  to  remove  a  city  officer, 
%  judicial,  is  subject  to  review  by  certiorari  issued  by  the 
3ine  court1 

L956.  Same  —  Public  Improvements.  —  Municipal  bodies  and 
>rs  are  uniformly  conceded  very  liberal  discretionary  powers 
respect  to  the  advisability  of,  and  method  of,  making  public 
ovements,  as  well  as  in  the  matter  of  contracting  for  them, 
xercise  of  which,  when  within  the  scope  of  legal  authority, 
)t  subject  to  review  on  certiorari.  Thus  it  was  held  that 
questions,  how  far  the  public  good,  or  the  necessity  of  indi- 
ils,  may  require  a  road,  or  how  many  persons  live  upon  the 
,  or  whether  the  road  is  laid  out  to  accommodate  the  land  of 
person  only,  are  all  matters  of  fact,  to  be  decided  exclusively 
le  commissioners  and  the  county  court.2  In  another  case, 
the  action  of  a  board  of  park  commissioners  in  consenting 
id  contracting  for  the  construction  of  a  bridge  is  not  the  ex- 
e  of  a  judicial  function,  and  cannot  be  reviewed  by  a  corn- 
law  certiorari.8 

L957.  Same  —  Boards  of  Taxation.  —  And  while  the  writ  is 
y  granted,  as  will  be  presently  seen,  to  review  and  quash 
llegal  excess  of  boards  of  taxation,  yet  in  the  apportionment, 
;sment,  and  adjustment  of  taxes,  there  are  many  matters 
h,  though  calling  for  the  exercise  of  discretion,  are  not  of  a 
rial  nature,  and  will  be  left  undisturbed  by  the  courts.  Thus 
loard  of  assessors  of  New  York  City,  being  by  the  charter 
i  the  exclusive  judge,  subject  to  review  by  the  board  of  re- 
n,  of  the  property  supposed  to  be  benefited  and  proposed  to 
ssessed  for  street  improvements,  the  extent  of  such  benefit 
their  determination  of  such  question  cannot  be  reviewed 
certiorari  except  for  errors  of  law.4  On  like  principles,  it 
held  that  the  action  of  the  auditor-general  of  Michigan,  in 
*ing  back  to  a  county  certain  taxes  in  his  settlement  with 

3eople  v.  Nichols,  79  N.  Y.  582.     Compare  People  v.  Purroy,  (Super.  N. 

9  N.  Y.  S.  713.  approving  People  v.  Board  of  Fire  Comm'rs,  100  N.  Y. 

N.  E.  613. 

^aine  v.  Leicester,  22  Vt  44;   see  also  Bobbins  v.  Lexington,  8  Cush. 

i.)  292;  New  Marlborough  v.  County  Comm'rs,  9  Mete.  (Mass)  423. 

People  v.  New  York  Park  Commissioners,  97  N.  Y.  37.  * 

Reversing  58  Hun,  76;  People  v.  Gilon.  126  N.  Y.  127;  27  N.  E.  282; 

15.   Same  principle  State  v.  State  Board  of  Assessment  and  Equalization, 

.)  53  N.  W.  192. 
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the  county,  being  the  exercise  of  an  official  discretion  belonging 
to  the  executive  department  of  the  state  government,  wag  not 
subject  to  judicial  review,  and  could  not,  therefore,  be  examined 
upon  certiorari.1 

§  1958.  Lies  for  Aotion  already  taken,  not  for  Non-action. — 
Where  an  officer  or  an  official  body  is  charged  with  a  legal  duty, 
and  upon  proper  application  refuses  to  act,  mandamus  and  not 
certiorari  is  the  proper  remedy  for  the  party  aggrieved,  the  proper 
function  of  the  latter  remedy  being  confined  to  a  review  of  action 
already  ta^en,  rather  than  for  non-action.  Accordingly,  where 
the  court  of  county  commissioners  refuses  to  grant  a  petition  to 
lay  out  and  establish  a  private  road,  on  the  ground  that  the  law 
authorizing  such  action  is  unconstitutional,  certiorari  does  not 
lie  to  review  such  proceedings,  and  make  such  orders  as  should 
have  been  made  originally.2  Nor  does  certiorari  lie  to  review 
the  sentence  of  the  commissioners'  court  refusing  to  establish  a 
private  road.8  But  owing  principally  to  the  peculiar  provisions 
of  the  New  York  statute  governing  certiorari,  it  is  held  that  the 
action  of  the  board  of  health  of  New  York  City,  in  refusing  to 
listen  to  an  application  to  make  entry  of  alleged  births,  or  to 
listen  to  testimony  offered  in  respect  thereto,  may  be  reviewed 
by  certiorari,  and  the  duty  of  the  board  is  the  same  respecting 
births  occurring  before  the  passage  of  the  act  creating  the  board, 
as  to  those  occurring  afterwards.4 

§  1959.  Diligence  in  seeking  Relief.  —  The  general  principles  of 
estoppel  and  laches  apply  in  these  cases,  and  a  party  seeking 
relief  must  not  wait  until  others  not  parties  would  be  injured  by 
granting  the  writ.  Thus  certiorari  to  review  an  ordinance  direct- 
ing a  local  improvement  must  be  applied  for  immediately,  it  being 
refused  if  the  applicants  have  suffered  such  delay  that  the  assess- 


1  Midland  County  v.  Audi  tor- General,  27  Mich.  165.  That  certiorari  to  the 
supervisors  of  a  county,  to  remove  the  assessments  for  county  charges,  will  not 
be  sustained;  see  People  v.  Supervisors,  etc.,  15  Wend.  (N.  Y.)  108. 

9  Steele  v.  Madison  County,  83  Ala.  304 ;  8  So.  761. 

•  Brooks  v.  Kirby,  19  Ala.  72. 

4  Re  Lauterjung,  48  N.  Y.  Super.  Ct  308.  See  also  People  ©.  Board  of 
Auditors  of  Hannibal,  (Sup.)  20  N.  Y.  S.  165,  holding  that  where  the  board 
of  auditors  of  a  town  reject  a  claim  as  presented,  on  the  ground  of  insufficiency 
of  proof  as  to  its  nature,  extent,  and  value,  but  allowed  claimant  a  smaller 
amount,  the  partial  rejection  of  the  claim  is  a  final  determination  of  the  matter 
on  its  merits,  which  the  claimant  may  have  reviewed  by  a  writ  of  certiorari. 
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has  been  made  and  partly  collected  and  paid  over.1  Nor 
ertiorari  issue  to  a  city  council  to  review  a  special  assess- 
where  the  assessment  roll  has  passed  into  the  hands  of  a 
terial  officer  who  is  without  power  to  correct  errors  in  it2 
le  same  principle,  it  was  held  that  certiorari  to  remove 
adings  of  the  common  council  of  New  York,  relative  to 
s,  would  not  be  granted  after  great  delay  and  heavy  expenses 
red.8  And  certiorari  to  review  proceedings  where  a  new 
1  district  has  been  created  out  of  old  districts,  must  be 
3d  for  before  the  district  has  been  organized  and  assumed 
met  ions  of  a  corporation;  after  that  time  the  proper  course 
bake  measures  to  try  the  legality  of  its  corporate  existence 

0  warranto,  or  other  direct  proceeding  against  the  alleged 
ration  or  its  officers.4  But  under  a  statute  providing  that 
ourt  may  affirm,  modify,  or  reverse  executive  acts  after 
are  fully  performed,  an  assignment  that  the  powers  and 
ions  of  the  board  to  which  the  writ  was  issued  have  ceased 
;hout  avail.5  And  a  statute  providing  that  certiorari  shall 
tay  the  proceedings  of  the  assessors  or  other  officers  to 
i  the  assessment  roll  has  been  delivered,  does  not  prevent 
iew  by  certiorari  of  the  action  of  assessors  as  to  the  expense 
,ving  a  public  street,  though  the  assessments  have  been 
mitted  to  the  board  of  correction  and  revision.6 

.960.  Premature  Application.  —  The  object  of  a  writ  of  cer- 
ri  being  to  annul,  and  not  to  restrain,  the  court  in  such 
eding  will  not  take  cognizance  of  things  in  fieri  ;  as,  for 
nee,  a  resolution  pending  in  the  board  of  supervisors  to  ap- 
;  appraisers,  there   being  other  adequate  remedy.7     And 

latter  of  Tompkins  Square,  17  Abb.  (N.  Y.)  Pr.  324,  note.  Certiorari 
lot  lie  to  review  proceedings  of  tax  commissioners  after  the  assessment 
lave  been  delivered  to  the  board  of  supervisors,  and  when  it  is  to  be  pre- 

1  that  the  tax  objected  to  has  been  paid.  People  v.  Commissioners,  etc., 
rb.  494. 

^eople  v.  Dunkirk  Common  Council,  38  Hun,  (N.  Y.)  7. 
Elmendorf  v.  Mayor,  etc.  of  New  York,  25  Wend.  (N.  Y.)  693. 
fractional  School  District  No.  1  t>.   School   Inspectors  of  Owosso,  27 
3. 

Champion  v.  Board  of  County  Commissioners,  5  Dak.  416 ;  41  N.  W.  739. 
People  v.  Gilon,  11  N.  Y.  S.  512;  58  Hun,  603. 

Lamb  v.  Schottler,  54  Cal.  319.  Road  cases.  —  Road  from  Selin's  Grove, 
g.  &  R.  (Pa  )  419;  Smith  v.  Commissioners,  1  Stew.  (Ala.)  183;  Matter 
>ad,8N.J.  L.  (3  Hals.)  139. 
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Wisconsin  the  earlier  common  law  rule  that  the  writ  lies  for  ei- 
cess  of  jurisdiction,  notwithstanding  the  remedy  by  appeal,  is 
still  applied  to  cases  before  statutory  tribunals  with  like  force 
and  effect  as  to  proceedings  in  courts  proper.  Thus  it  was  held 
that  certiorari  will  lie  to  prevent  municipal  authorities  from 
levying  unauthorized  assessments,  notwithstanding  the  city  char- 
ter gives  a  remedy  by  appeal.1 

§  1964.  Suit  in  Equity.  —  While  a  suit  is  pending  in  equity, 
certiorari  will  not  be  allowed  for  the  same  matter  by  a  court 
of  co-ordinate  jurisdiction.2  But  an  injunction  from  chancery  to 
prevent  commissioners  from  proceeding  in  a  matter  before  them, 
does  not  deprive  the  party  of  his  remedy  by  certiorari  in  the 
supreme  court.8 

§  1965.  Want  of  Notice  as  a  Ground.  —  Since  proper  notice  to 
a  party  to  be  affected  by  proceedings  is  essential  to  jurisdiction, 
certiorari  usually  lies  if  such  proceedings  are  had  without  such 
notice.  Thus  certiorari  is  the  proper  remedy  to  review  an  as- 
sessment of  taxes  made  against  one  who,  for  want  of  notice,  had 
not  applied  to  the  commissioners  of  appeal.4  So  if  proper  notice 
of  the  proceedings  in  relation  to  an  assessment  for  damage  is  not 
given,  the  party  injured  by  want  of  notice  should  bring  the 
record  before  the  circuit  court  by  certiorari.6  But  in  New  York, 
where  a  board  of  health,  which  is  authorized  to  order  the  sup- 
pression of  a  nuisance  after  giving  a  reasonable  notice  to  the 
person  against  whom  tbe  maintenance  of  the  nuisance  is  alleged, 
has  made  such  an  order  without  notice,  certiorari  will  lie,  under  a 

of  error  or  appeal,  nor,  in  the  judgment  of  the  court,  any  other  adequate 
remedy.  Pol.  Code,  c.  21,  §  46,  gives  an  appeal  from  all  decisions  of  the  board 
of  county  commissioners  on  matters  properly  before  them.  Held,  that  the  ac- 
tion of  the  board  in  calling  an  election  under  the  local  option  law  is  not  such 
judicial  action  that  an  appeal  will  lie,  but  certiorari  is  the  proper  remedy. 
Champion  v.  Board  of  County  Commissioners,  41  N.  W.  739 ;  5  Dak.  416. 
Const.  Tenn.  Art.  6,  §  10,  providing  that  the  judges  of  inferior  courts  may 
issue  writs  of  certiorari  on  sufficient  cause,  does  not  give  a  right  to  the  writ  as 
a  substitute  for  an  appeal  from  the  decision  of  the  board  of  equalization,  from 
which  no  appeal  lies,  but  only  as  a  substitute  for  appeals  of  which  tbe  peti- 
tioner is  wrongfully  deprived.  Tomlinson  v.  Board  of  Equalization,  88  Tenn. 
1;  12  S.  W.  414. 

i  Vaughn  v.  City  of  Ashland,  (Wis.)  37  N.  W.  809. 

fl  Stuart  v.  Hall,  2  Overt.  (Tenn.)  179. 

•  Kingsland  v.  Gould,  6NJ.L(1  Halst.)  161. 

•  State  v.  Nunn,  39  N.  J.  L.  422. 

•  Ottawa  v.  Chicago,  etc.  R.  R.  Co,,  25  111.  43. 
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ite,  preserving  the  writ  of  certiorari  as  it  existed  at  common 
except  where  expressly  taken  away  by  statute. l  But  where 
ies  interested  in  the  alteration  of  a  street  or  highway  had 
al  notice  of  the  proceedings,  and  attended,  and  were  heard 
erning  them,  and  have  acquiesced  in  them  for  many  years, 
rit  of  certiorari  to  remove  those  proceedings  will  not  be 
Lted  merely  because  it  does  not  appear  that  they  had  the 
ial  notice  prescribed  by  law,  nor  because  one  of  them  was 
compos,  and  had  no  guardian.2 

B.  Principles  applied. 


6.  Proceedings  pertaining  to  Streets 

and  Highways. 

7.  Proceedings  pertaining  to  Taxa- 

tion. 

8.  Same— Under  New  York  Statutes. 

9.  In  Matters  pertaining  to  Elections. 

0.  Pertaining  to  Issuance  of  Licenses 

and  Permits. 

1.  Issue  of  Evidences  of  Public  In- 

debtedness. 

2.  In  Condemnation  Proceedings. 


§  1973.  Pertaining  to  Proceedings  by  City 
Councils  and  Other  Municipal 
Bodies. 

1974.  Proceedings  of  Special  Statutory 

Commissions. 

1975.  Proceedings    of     Commissioners 

judicially  appointed. 

1976.  Proceedings  of  Courts  in  the  Exer- 

cise of  Special  Statutory  Juris- 
diction. 


1966.  Proceedings  pertaining  to  Streets  and  Highways.  —  An 
ortant  use  of  the  remedy  is  reviewing  proceedings  pertaining 
he  opening,  vacating,  and  condemning  the  right  of  way  for 
ets  and  highways,  and  making  compensation  for  land  taken 
the  purpose.     And  it  has  been  frequently  held  that  certiorari 

not  a  writ  of  error  is  the  proper  process  to  remove  the  pro- 
lings  of  the  court  of  sessions,  county  commissioners,  etc.,  in 
ing  out  highways,  and  other  proceedings  respecting  highways 

turnpike  roads.8    Irregularities,   apparent  on  the  face  of 


People  v.  Board  of  Health  of  Town  of  Seneca  Falls,  12  N.  Y.  S.  561 ; 
lun,  595;  compare  People  v.  Board  of  Health,  etc.,  33  Barb.  (N.  Y.)  344. 

Hancock  v.  Boston,  1  Mete.  (Mass.)  122;  see  also  Holden  p.  County  Com- 
lioners,  7  Mete.  (Mass.)  561 . 

Commonwealth  v.  Coombs,  2  Mass.  489 ;  Burrows  v.  Vandevier,  3  Ohio, 
;  Thompson  v.  Multnomah  County,  2  Oreg.  34;  S temblor.  Hewling,  2  Ohio 
>*28;  Schuylkill  Falls  Road,  2  Bin n.  (Pa.)  250;  White's  Case,  2  Overt, 
in.)  109;  Baldwin  v.  Bangor,  36  Me.  518;  Old  Colony  R.  Co.  v.  City  of 
I  River,  147  Mass.  455, 18  N.  £.  425;  Commonwealth  t>.  Hall,  8  Pick.  (Mass.) 
;  Matter  of  Highway,  3  N.  J.  L.  (2  Pen.)  1038;  Deitrick  v.  Bishop  Town- 
)  Highway  Commissioners,  6  111.  App.  70;  Trainer  u.  Lawrence,  36  111.  A  pp. 
Commonwealth  v.  West  Boston  Bridge,  13  Pick.  (Mass.)  195;  Commissioners 
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proceedings  respecting  roads,  can  usually  be  corrected  in  no  way 
but  by  certiorari,  if  such  proceedings  are  within  the  jurisdiction 
of  those  who  direct  them.1  Thus  it  was  allowed  where  the 
action  of  the  commissioner  of  highways  in  laying  out  a  road 
under  a  statute  is  claimed  to  be  illegal  on  the  ground  that  the 
act  is  unconstitutional ; a  where  only  four  surveyors  had  signed 
the  return  upon  which  action  was  taken,  the  signatures  of  six 
being  required;3  where  county  commissioners,  having  located  a 
highway  upon  a  petition,  closed  their  proceedings  upon  such 
petition  earlier  than  was  by  law  allowed.4  But  where  the  dis- 
allowance of  a  road  rests  in  the  discretion  of  the  court  of  quarter 
sessions,  and  depends  on  facts  which  cannot  appear  in  a  court  of 
error,  the  propriety  of  the  disallowance  will  not  be  reviewed  in 
the  supreme  court  on  certiorari.6  So  where  one  aggrieved  by 
the  action  of  highway  commissioners,  in  the  matter  of  laying 
out  a  road  on  a  town  line,  appeals  to  the  township  board,  and 
there  is  no  showing  of  peculiar  and  exceptional  circumstances, 
the  court  will  not  order  a  writ  of  certiorari  to  review  the 
proceedings.6 

§  1967.  Proceedings  pertaining  to  Taxation.  —  To  authorize  cer- 
tiorari to  review  and  quash  the  proceedings  of  tribunals  charged 
with  duties  pertaining  to  taxation,  there  must  be  some  irregu- 
larity fatally  affecting  their  legality.  It  does  not  lie  on  account 
of  mistake  or  mere  error  of  judgment.  Nor  can  an  error  in  the 
amount  of  an  assessment  or  tax  laid  by  the  proper  authority, 
when  there  is  no  error  in  the  principle  of  apportionment,  be  cor- 
rected by  certiorari;  otherwise  if  the  assessment  be  made  on 

of  Roads  t>.  Thompson,  15  Ala.  134;  Lawton  v.  Commissioners,  2  Cai.  (X.  Y.) 
179;  Adams  v.  Newane,  8  Vt.  271 ;  Commonwealth  p.  Cambridge,  7  Mass.  158; 
Cowan's  Case,  1  Overt.  (Tenn.)  811 ;  Lyman  0.  Burlington,  22  Vt.  131.  So, 
of  the  proceedings  of  the  mayor  and  aldermen  of  Boston,  in  laying  out  and 
altering  streets,  Parks  v.  City  of  Boston,  8  Pick.  (Mass.)  218. 

1  Goodwin  v.  Hallowell,  12  Me.  (3  Fairf.)  271. 

■  People  v.  Mosier,  8  N.  Y.  S.  621 ;  56  Hun,  64. 

8  Griscom  v.  Gilmore,  15  N".  J.  L.  (8  Green)  475. 

4  Inhabitants  of  Windham,  Petitioners,  32  Me.  452. 

5  Fretz's  Appeal,  15  Pa  St.  397.  Certiorari  does  not  lie  to  quash  pro- 
ceedings of  county  commissioners  in  laying  out  a  road,  for  an  omission  to 
include  an  under- pass  for  cattle,  awarded  to  a  land-owner  by  the  selectmen. 
Bethel  v.  Oxford  County,  60  Me.  535. 

6  Burt  v.  Highway  Commissioners,  82  Mich.  100.  Compare  Lewiston  p. 
Lincoln,  30  Me.  19. 
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ieous  principles.1  The  writ  was  held  to  lie  where  county 
nissioners  ordered  the  abatement  of  a  tax,  but  had  no  pris- 
on, because  the  petition  was  defective,2  also  where  the  board 
[iialization  assessed  the  personal  property,  not  within  the 
,  of  a  person  who  had  ceased  to  be  a  resident  of  the  state.8 

L968.  Same  — Under  New  York  Statutes.  —  In  New  York  the 
:s  are  by  statute  given  jurisdiction  to  review  on  certiorari, 
3nly  questions  of  jurisdiction,  but  errors  of  law  and  fact  in 
in  cases.  Thus  the  writ  will  lie  to  correct  an  erroneous  as- 
nent  of  taxes  on  the  franchise  of  a  corporation  doing  busi- 

in  the  state  of  New  York  in  case  of  a  refusal  of  the  state 
>troller  to  adjust  the  same  under  a  statute  providing  that  the 
»n  of  the  comptroller  on  application  to  him  by  any  corpora- 
for  revision  and  re-settlement  of  accounts  may  be  revised, 

on  the  law  and  the  facts,  on  certiorari  by  the  supreme  court, 
e  instance  either  of  the  taxpayer,  or  of  the  attorney-general 
ehalf  of  the  people.4    And  where  assessors  make  no  objec- 

L«e  Roy  v.  Mayor,  etc.  of  New  York,  20  Johns.  (N.  Y.)  430;  Baldwin  v. 
ns,  10  Wend.  (N.  Y.)  167;  Bouton  ».  Brooklyn,  2  Wend.  (N.  Y.)  395; 
*  v.  Hampden,  19  Pick.  (Mass.)  298.  Certiorari,  not  mandamus,  is  the 
r  mode  of  reviewing  the  decision  of  the  board  of  assessors.  People  v. 
,9  N.  Y.  S.  212.  Certiorari  is  the  proper  remedy  against  a  distress 
int  illegally  issued  to  collect  taxes,  or  a  penalty  for  failing  to  pay  taxes. 
s  v.  Loague,  6  Coldw.  (Tenn.)  421.  The  superior  court  cannot  review, 
rtiorari,  the  action  of   a  county  board  of  supervisors   in    vacating  an 

previously  made  by  the  board,  directing   a  supplemental  assessment 

made  in  a  swamp-land  reclamation  district.  In  such  case  the  power 
ised  by  the  board  is  not  a  judicial  power.  Bixler  v.  Sacramento  County 
•visors,  59  Cal.  698. 

Fairfield  v.  Commissioners  of  Somerset,  66  Me.  385. 
Keniey  v.  City  Council  of  Burlington,  80  Iowa,  470;  45  N.  W.  899.  Cer- 
•i  will  lie  to  review  an  assessment  made  by  commissioners  under  the 
in  Act,  on  the  ground  that  relator  is  exempt  by  statute  from  any  as- 
tent.  State  r.  City  of  Elizabeth,  (N.  J.)  13  A.  5.  See  Smith  v.  Powell, 
wa,  215,  holding  that  certiorari  is  a  proper  remedy  where  the  board  of 
tors  of  a  district  township  direct  their  secretary  not  to  certify  for  col- 
n  a  tax  voted  by  the  electors  of  the  district.     But  under  §  3216,  Code 

providing  for  certiorari,  where  an  inferior  tribunal,  board,  or  officer, 

ising  judicial  functions,  has  exceeded  its  jurisdiction,  or  is  acting  ille- 

,  the  writ  will  not  lie  to  correct  the  decision  of  the  city  council  of  Des 

ps,  acting  within  its  jurisdiction  as  a  board  of  equalization,  nnder  §  829, 

Towa,  in  corruptly  reducing  the  assessment  upon  certain  property,  the 

on  which  the  city,  under  an  existing  contract,  was  bound  to  pay; 
action  being  an  exercise  of  the  discretion  confided  to  it.  County  of 
v.  City  of  Des  Moines,  (Iowa)  30  N.  W.  614. 

People  v.  Wemple,  (Sup.)  15  N.  Y.  S.  711 ;  Id.  718;  6.  c.  29  N.  E.  812. 
Iso  Same  v.  Same,  18  N.  Y.  S.  511 ;  People  v.  Hillhouse,  1  Lans.  (N.  Y.)  87. 
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tion  to  the  sufficiency  of  an  affidavit  presented  by  an  applicant 
for  a  reduction,  the  application  will  be  deemed  sufficient  to 
authorize  certiorari  to  review  the  assessment  if  any  application 
is  necessary.1  But  certiorari  is  held  not  the  proper  remedy 
where  the  persons  making  the  assessment  were  not  legally 
authorized  to  do  so;  for  in  such  a  case  there  has  been  no  assess- 
ment at  all.2 

§  1969.  In  Matters  pertaining  to  Elections.  —  Under  a  statute 
extending  the  remedy  by  certiorari  to  proceedings  before  a  county 
court,  etc.,  or  other  inferior  tribunal,  after  judgment  or  final 
order,  except  where  the  circuit  court  has  authority  to  review  it 
in  some  other  manner,  the  rulings  of  the  commissioners  of  a 
county,  sitting  as  a  board  of  canvassers,  after  an  election,  to 
ascertain  the  result  thereof  in  the  county,  are  subject  to  review 
by  the  circuit  court  on  writ  of  certiorari.8  So  where  township 
trustees,  in  pursuance  of  a  petition  signed  by  one  third  of  the 
resident  taxpayers  of  the  township,  call  an  election,  to  deter- 
mine whether  a  tax  shall  be  imposed  to  aid  in  the  construction 
of  a  railroad,  the  action  of  the  trustees  is  ^tom'-judicial,  and 
may  be  reviewed  on  certiorari.4  And  under  the  South  Dakota 
statutes,  an  affidavit  of  the  attorney-general  of  the  state,  alle- 
ging that  the  board  of  county  commissioners  of  an  organized 
county  has  unlawfully  established  voting  precincts,  and  ap- 
pointed judges  of  election  and  places  for  holding  elections  in 
territory  outside  of  and  beyond  the  limits  of  its  county,  to  wit* 
in  unorganized  counties  attached  to  such  organized  county  "  for 
judicial  purposes,"  and  that  such  acts  are  in  violation  of  the 
election  laws  of  the  state,  and  an  unlawful  interference  with  the 
elective  franchise  of  the  state,  and  an  injury  to  the  rights  and 
elective  franchise  of  all  the  citizens  of  the  state,  gives  to  the 
supreme  court  jurisdiction  to  issue  a  writ  of  certiorari  to  review 
the  proceedings  of  such  board  in  respect  to  the  acts  complained 
of.6    But  in  an  application  for  a  writ  of  certiorari  to  the  county 

i  People  t>.  Christie,  115  N.  Y.  168;  21  N.  E.  1024. 
■  People  v.  Parker,  (tf.  Y.)  22  N.  E.  752. 

*  Alderson  v.  Commissioners,  81  W.  Va.  633;  8  S.  E.  274.  The  functions 
of  the  writ  of  certiorari  in  contested  election  cases  in  Pennsylvania,  ex- 
amined.    Election  Cases,  65  Pa.  St.  20. 

4  Jordan  v.  Hayne,  36  Iowa,  9. 

•  State  o.  Board  of  County  Commissioners,  (S.  D.)  46  N.  W.  1127.  See 
Const.  S.  D.  Art  5,  §§  2, 8. 
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t  to  review  an  order  directing  an  election  for  a  change  of 
county  seat,  where  it  was  shown  that  the  court  acquired 
idiction  of  the  subject-matter,  the  writ  was  refused,  not- 
standing  minor  errors  in  the  proceedings.1 

1970.  Pertaining  to  Issuanoe  of  Uoenses  and  Permits.  —  Where 
Dower  of  granting  and  revoking  licenses  is  vested  in  a  muni- 
[  body  or  a  judicial  officer,  certiorari  does  not  lie  to  review 
>r  its  action  upon  an  application,  so  long  as  such  action  is 
ned  to  exercising  discretion  and  deciding  questions  of  fact.2 
is  the  action  of  a  board  of  excise,  acting  within  its  legal 
ority  in  revoking  a  license,  reviewable  upon  certiorari.8  And 
unction  of  the  writ  to  review  the  action  of  a  common  coun- 
ri  revoking  a  license  is  to  inquire  whether  such  proceeding 
according  to  law,  and  not  whether  the  license  had  been  so 
tted  as  to  justify  a  revocation.  Evidence  of  violation  dehors 
return  is  inadmissible.4  In  Minnesota  it  is  held  that  the 
ting  of  a  license  by  a  village  council  to  sell  intoxicating 
>rs  is  not  an  act  of  a  judicial  character  for  which  a  writ  of 
orari  will  be  granted.6  In  North  Carolina,  on  the  other  hand, 
)  being  no  appeal  from  the  proceedings  of  a  board  of  county 
nissioners  in  granting  a  license  to  sell  liquor,  a  writ  of  cer- 
ri  lies  to  the  superior  court  of  the  county  to  review  such  pro- 
ngs, and  the  order  granting  such  writ  is  not  appealable.6 

it  is  generally  held  that  where  a  municipal  authority  is 
ively  required  by  statute  to  grant  a  license  to  an  individual 

the  compliance  by  the  latter  with  prescribed  conditions, 
mch  authority  arbitrarily  refuses,  after  compliance  with  all 
egal  requirements,  the  proceeding  is  subject  to  review  and 

ummerrow  v.  Johnson.  (Ark.)  19  S.  W.  114. 

Commissioners  v.  Kane,  2  Jones  (N.  C.)  L.  288 ;  State  v.  Busby,  4  N.  J.  L. 
On  certiorari  to  review  the  action  of  license  commissioners  in  revok- 
saloon  license,  the  question  is  not  whether  the  commissioners  found 
f,  but  whether  they  were  authorized,  as  a  matter  of  law,  to  make 
nference.  Rodden  r.  License  Commissioners  of  Providence,  (R.  I.)  21 
!0.  That  review  by  certiorari  of  the  action  of  the  board  of  supervisors, 
tnting  a  ferry  license,  can  be  had  only  for  excess  or  want  of  jurisdic- 
iee  Henshaw  v.  Supervisors,  19  Cal.  150;  see  Murray  v.  Mariposa,  23  Cal. 
lealey  t>.  Dean,  68  Ga.  514. 

>eop'e  i\  Flushing  Excise  Board,  24  Hun,  (N.  Y.)  195. 
>shkosh  Common  Council  v.  State,  59  Wis  425. 
lolden  t\  Village  Council  of  Lamberton,  (Minn.)  84  N.  W.886. 
'own  of  Hillsboro  v.  Smith,  (N.  C.)  14  S.  E.  072. 
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correction  by  courts  having  superintending  control.  Thug  it  was 
held  that  an  applicant  for  hawker's  and  pedler's  license,  who  is 
refused  unless  he  will  pay  an  excessive  and  illegal  fee  imposed 
by  ordinance,  is  entitled  to  certiorari  to  review  it.1  And  the 
writ  lies  to  review  proceedings  of  the  town  council  and  license 
commissioners  granting  a  license  to  sell  intoxicating  liquors 
under  the  Rhode  Island  statutes,  where  it  is  claimed  that  the 
number  of  land-owners  required  by  the  act  have  objected  to  the 
license,  and  that  the  required  notice  of  the  application  was  not 
given.2  On  like  principle  the  writ  was  held  to  lie  on  a  petition 
which  alleged  that  petitioner's  liquor  license  was  revoked  by  the 
board  of  license  commissioners  without  informing  him  of  the 
nature  of  the  accusation,  or  hearing  any  witnesses  against  him, 
the  statute  providing  that,  before  the  revocation  of  a  liquor 
license,  "  he  may  be  summoned  before  .  .  .  the  commissioners, 
when  he  and  the  witnesses  for  or  against  him  may  be  heard. "  3 
§  1971.    Issue  of  Evidenoes  of  Fublio  Indebtedness.  —  Within  the 

provision  of  statutes  conferring  authority,  the  action  of  a  county 
court  in  subscribing  to  railroad  stock,  and  issuing  bonds  for  pay- 
ment thereof,  is  a  discretionary,  and  not  a  judicial  proceeding, 
and  therefore  not  the  subject  of  review  by  writ  of  certiorari  from 
the  appellate  court.4  But  the  remedy  may  be  resorted  to,  to 
review  the  question  of  whether  or  not  a  county  court,  or  board 
of  supervisors,  has  exceeded  or  kept  within  its  legal  authority  in 
the  issue  of  bonds  and  other  public  securities ;  and  it  was  held 
that  certiorari  lies  to  review  the  power  of  the  board  of  super- 
visors of  a  county  to  pass  an  act  for  the  improvement  of  streets 
and  highways  in  a  town,  and  directing  an  issue  of  bonds  for  the 
purpose  of  defraying  the  expenses  thereof,  at  common  law,  and 
that  the  office  of  the  writ  in  that  respect  has  not  been  taken  away 
by  any  statutory  enactment  in  the  state  of  New  York.6 

§  1972.  In  Condemnation  Proceedings.  —  As  to  the  scope  and 
effect  of  certiorari  pertaining  to  the  taking  and  injuring  private 

1  State  v.  City  of  Orange,  (N.  J.)  13  A.  240;  see  also  State  v.  Heege,  37  Mo. 
App.  338. 

*  Dexter  v.  Town  Council  of  Cumberland,  (R.  I.)  21  A.  347. 

8  Dei ? nan  p.  Board  of  License  Commissioners,  16  R.  I.  727 ;  19  A.  332. 

*  Matter  of  Saline  County,  45  Mo.  52. 

*  People  v.  Board  of  Supervisors  Queen's  County,  (Sup.)  16  N.  T.  S.  705. 
Compare  People  &  Corwin  t>.  Walter,  4  Thomp.  &  C.  (N.  Y.)  638;  Ayres  r. 
Lawrence,  63  Barb.  (N.  Y.)  454. 
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y  in  the  exercise  of  eminent  domain,  no  definite  rule  is 
)le  from  the  few  decisions  on  the  subject  In  one  case  it 
Ld  that  the  only  question  raised  by  a  writ  of  certiorari  to 
nmissioners,  appointed  to  assess  damages  occasioned  by 
Uging  of  a  ditch  through  private  property  for  the  purpose 
ning  swamp  lands,  is  the  legality  of  the  assessment ; 1  in 
r  that  excessive  damages  is  good  ground  for  granting  the 
)  bring  up  proceedings  of  commissioners  in  assessing 
?s  against  a  railroad  company.2  Owing  to  the  superior 
-  of  the  remedy  by  injunction  in  such  cases,  certiorari  is 
l  resorted  to. 

73.  Pertaining  to  Proceedings  by  City  Councils  and  Other 
pal  Bodies.  —  By  far  the  greater  portion  of  the  authority  of 
uncils  is  legislative,  to  review  the  exercise  of  which,  as 
en  shown,  certiorari  does  not  lie.  But  where,  as  is  some- 
the  case,  such  bodies  have  imposed  upon  them  duties  of  a 
il  nature,  it  lies  for  non  compliance  with  legal  require- 
therein.8  Thus  the  act  of  a  municipal  corporation  in  con- 
g  an  assessment  for  grading  an  avenue  is  an  exercise  of 
il  authority,  and  the  proceedings  are  therefore  subject  to 
aoved  into  the  supreme  court  for  review  by  the  common 
:it  of  certiorari.4  And  certiorari  lies  to  quash  proceedings 
ectmen,  void  for  want  of  a  legal  acceptance  by  the  town, 
rers  conditionally  conferred  by  an  enabling  statute.6  Also 
iew  an  order  of  a  drainage  district  enlarging  its  bounda- 
riiere  no  appeal  lies  from  such  order,  and  the  error  corn- 
el of  appears  on  the  face  of  the  record.6  It  is  also  held 
mayor  and  city  council  act  in  the  character  of  an  inferior 

jople  v.  Rearing,  27  N.  Y.  306. 

x  parte  New  Jersey  R.  R.f  16  N.  J.  L.  (1  Harr.)  393.  A  writ  of  certiorari 
•t  lie  to  tho  supreme  court  to  amend  the  verdict  of  a  jury  summoned 
ss  the  damages  sustained  by  the  taking  of  land  to  construct  a  levee 
Miss.  Acts,  1865,  P.  62.  Allen  v.  Levee  Commissioners,  57  Miss.  163. 
je  Ex  parte  Roe,  T.  U.  P.  Charlt.  (Ga.)  31 ;  see  also  Whitney  v.  Board 
igates,  14  Cal.  479.  Certiorari  lies  to  correct  an  error  in  proceedings 
the  statute  whereby  a  town  may  be  compelled  to  support  one  having 
eraent  therein.  Londonderry  v.  Babbitt,  54  Vt.  455. 
aople  v.  Mayor,  etc.  of  Brooklyn,  9  Barb.  (N.  Y.)  535.  Compare  Dixon 
innati,  14  Ohio,  240.  Held,  to  lie  to  remove  the  proceedings  of  the 
and  aldermen  of  Boston  in  laying  out  and  altering  streets.  Han- 
Boston,  1  Mete.  (Mass.)  122;  Stone  v.  Boston,  1  Mete.  (Mass.)  220. 
ocke  v.  Lexington,  122  Mass.  290. 

•rainage  Commissioners  r.  Griffin,  134  I1L  330;  25  N.  E.  995. 
du  ii.— 53 


* 
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CHAPTER  LXVH. 

PARTIES. 
1 1977.  General  Role.  I  $  1985.  Same  —In  Particular  Cases— Mu- 


1978.  Plaintiff's  Interest. 

1979.  Same — Private  Citizens  and  Ad- 

joining Land-owners. 

1980.  Same — Taxpayers   and   Private 

Citizens. 

1981.  Public  Officer  as  Plaintiff. 

1982.  State  as  Plaintiff. 

1983.  Relation  of  Plaintiffs  to  Proceed- 

ings to  be  reviewed. 

1984.  Defendants. 


nicipal  Corporations. 

1986.  Same  —  Taxation  Proceedings. 

1987.  Same —  Termination  of  Term  of 

Office. 

1988.  Defendant's  Interest   in  Original 

Proceedings. 

1989.  Joinder  of  Parties  Plaintiff. 

1990.  Joinder  of  Defendants. 

1991.  New  Parties. 


§  1977.  General  Rule.  —  A  party  beneficially  interested  in  the 
proceeding  sought  to  be  reviewed,  and  whose  interests  would  be 
materially  affected  by  allowing  it  to  stand,  or  having  it  set  aside 
or  altered,  is  a  proper  and  generally  a  necessary  party  to  a  cer- 
tiorari proceeding,  whether  a  party  of  record  in  such  proceeding 
or  not.  The  true  test  as  to  the  right  of  review  is,  was  the  per- 
son seeking  to  review  a  party,  in  form  or  substance,  to  the  pro- 
ceeding sought  to  be  reviewed,  so  as  to  be  concluded  by  the  de- 
termination thereon?  If  not,  although  his  rights  may  have  been 
infringed  by  an  improper  execution  of  the  process,  he  cannot 
bring  up  the  matter  for  review. l  And  when  the  affidavit  for  a 
writ  of  review  of  an  order  of  the  board  of  supervisors  granting 
the  right  to  use  a  highway  for  a  railroad  alleged  that  affiant,  in 
common  with  others  living  along  the  highway,  would  be  damaged 
by  the  maintenance  of  such  railroad,  it  was  held  that  the  appli- 
cation was  not  made  by  "the  party  beneficially  interested,"  as 
required  by  the  Code  of  Civil  Procedure.2 

§  1978.  Plaintiffs  Interest.  —  Certiorari  to  review  proceedings 
to  remove  an  encroachment  upon  an  asserted  highway  will  not 

1  Starkweather  v.  Seeley,  45  Barb.  (N.  Y.)  164. 

*  Ashe  v.  Board  of  Supervisors,  (Cal.)  16  P.  783.  To  same  effect  Hammond  v. 
County  Commissioners  Worcester  County,  (Mass.)28  N.  £.  902,  following  Davis 
v.  Commissioners,  153  Mass.  218. 
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ismissed  on  the  ground  that  the  plaintiff  in  the  writ  does 
ippear  by  the  record  technically  and  formally  as  an  original 
yy  when  it  is  apparent  he  has  rights  which  were  affected  by 
)roceedings,  and  that  he  was  treated  and  recognized  through- 
as  a  substantial  party.1  So  certiorari  lies  from  the  circuit 
t  to  the  county  court,  at  the  suit  of  the  heir,  to  bring  up  the 
eedings  of  the  county  court  in  the  matter  of  an  order  of  sale 
>al  estate  for  the  payment  of  the  debts  of  the  intestate.  The 
,  while  not  required  to  be  made  a  party  to  the  proceedings 
sale,  has  such  an  interest  as  entitles  him  to  this  writ,  upon 
er  case  made,  in  the  discretion  of  the  circuit  court.2  And  the 
rintendent  of  an  insane  asylum,  being  liable  to  suit  for  false 
-isonment  in  case  the  order  under  which  an  insane  person  is 
ined  is  void,  has  sufficient  interest  in  habeas  corpus  proceed- 
by  which  such  person  is  released,  to  sue  out  a  writ  of  cer- 
tri  to  review  them.8  But  the  judgment  of  the  lower  court 
sertiorari  will  not  be  disturbed  when  the  record  shows  no 
:est  on  the  part  of  the  petitioners.4  Accordingly,  a  proprie- 
)f  a  newspaper  has  no  such  interest  in  the  selection  of  the 
ial  papers  by  the  county  supervisors  as  to  maintain  certiorari 
jview  their  proceedings  in  making  the  selection.6  Nor  will 
orari  lie  for  the  purpose  of  having  the  discharge  of  an  in- 
3nt  debtor  vacated,  at  the  suit  of  a  person  who  is  not  a  credi- 
and  has  no  right  which  can  be  in  any  way  affected  by  the 
1  vent's  discharge.6  Nor  is  the  widow,  who  is  a  residuary 
tee,  a  party  in  interest,  who  may  obtain  the  review  of  an 
)n  by  the  administrator  cum  testamento  annexe  against  an 
red  debtor  of  the  estate,  under  a  statute  providing  that  such 
new  may  be  obtained  on  petition  by  a  party  in  interest,  who 
not  a  party  to  the  record  in  an  action.7    On  like  principle 


Campari  0.  Button,  33  Mich.  525;  State  0.  Goldstucker,  40  Wis.  124. 

Deans  v.  Wilcoxon,  18  Fla.  531. 

Palmer  ».  Circuit  Judge  of  Kalamazoo  County,  83  Mich.  528 ;  47  N.  W. 

Perkins  0.  Hoi  man,  43  Ark.  219;  Davis  v.  Horn,  4  Greene,  (Iowa)  94; 
e  v.  Williams,  (Mich.)  52  N.  W.  629. 
Iowa  News  Co.  ».  Harris,  62  Iowa,  501. 
People  v.  Stryker,  24  Barb.  (N.  Y.)  649. 

Johnson  v.  Johnson,  81  Me.  202;  16  A.  661 ;  see  Hewitt  v.  Jndge  of  Pro- 

67  Mich.  1 ;  34  N.  W.  248.   A  stranger  to  a  judgment  or  decree  of  the 

ms'  court  of  Alabama  cannot  carry  it  to  the  circuit  court  by  certiorari. 
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§  1983.  Relation  of  Plaintiffs  to  Proceedings  to  be  reviewed.  — 
While,  as  has  been  stated,  it  is  not  necessary  that  the  plaintiff 
be  an  actual  party  to  proceedings  to  be  reviewed,  if  substantially 
interested  therein,  yet  a  party  who  has  no  interest  in  the  subject* 
matter  of  the  summary  proceedings  authorized,  in  certain  cases, 
by  statute,  cannot  sue  out  a  certiorari  to  remove  them.1  But 
an  incorporated  town,  which  has  the  right  to  grant  licenses,  is 
aggrieved  by  an  order  of  the  board  of  police,  granting  a  license, 
and  therefore  is  a  proper  party  plaintiff,2  and  an  intervener  is  a 
party  to  a  suit,  and  is  entitled  to  a  writ  of  review,  equally  with 
the  original  parties  to  the  suit.8 

§  1984.  Defendants.  —  As  a  general  rule,  a  writ  of  certiorari 
should  be  directed  to  the  person  or  body  having  legal  custody  of 
the  record  to  be  certified.4  But  it  was  held  that  where  a  judge, 
sitting  at  chambers,  has  erroneously  issued  and  directed  an  order 
to  be  filed,  as  of  a  special  term,  a  certiorari  properly  issues  to  the 
judge  acting  as  an  officer  out  of  court,  and  not  to  the  court  of 
which  he  is  a  justice.5     And  under  a  statute  providing  that 

1  Colden  v.  Botts,  12  Wend.  (N.  Y.)  234 ;  see  Starkweather  v.  Seeley,  45 
Barb.  (N.  Y.)  164.  Where  a  tenant  had  been  ousted  from  his  possession  by 
proceeding  for  forcible  entry  and  detainer,  although  it  appeared  that  the 
proceeding  was  most  unjust,  yet  a  writ  of  certiorari  was  refused  to  the 
landlord  of  the  ejected  tenant,  as  he  had  not  been  a  party  to  the  previous 
proceedings.     Stevens  v.  Smith,  8  Ired.  (N.  C.)  L.  88. 

8  Deberry  v.  Holly  Springs,  35  Miss.  385  ;  see  also  Deberry  p.  Holly  Springs, 
35  Miss.  385. 

8  Gold  Hunter  Min  &  Smelt.  Co.  v.  Hoi  Jem  an,  (Idaho)  27  P.  413. 

4  State  v.  New  Brunswick  Street,  etc.  Commissioners,  42  N.J.  L.  510; 
Lambert  v.  People,  7  Cow.  (N.  Y.)  103 ;  State  v.  Howell,  24  N.  J.  L.  (4  Zab.) 
519.  There  is  no  such  officer  as  foreman  of  a  jury  authorized  to  represent 
the  panel  of  jurors,  and  to  act  for  them.  People  v.  Highway  Commissioners, 
30  N.  Y.  72.  If  a  writ  of  certiorari  to  remove  an  indictment  iu  the  quarter 
sessions  is  directed  to  the  judges  of  the  common  pleas,  and  is  returned  by 
them,  the  mistake  is  fatal.  Commonwealth  v.  Franklin,  4  Dall.  316 ;  see  also 
State  v.  Osborne,  (N.J.)  16  A.  156.  A  certiorari  sued  out  for  the  purpose 
of  reviewing  the  decision  of  the  township  board,  on  an  appeal  from  the 
commissioners  of  highways,  should  be  directed  to  the  township  board,  and 
not  to  the  commissioners.  Goodrich  c.  Commissioners,  etc.  of  Lima,  1  Mich. 
385.  Such  rule  may  be  served  on  the  clerk  below,  in  vacation,  and  he  may 
make  return  immediately,  though  it  be  directed  to  the  court.  Lambert  v. 
People,  7  Cow.  (N*.  Y.)  103.  A  writ  of  certiorari  to  the  district  court  may 
be  directed  to  the  judge  of  that  court,  where  there  is  but  one.  State  r. 
Webber,  (Minn.)  37  N.  W.  949.  The  tribunal  to  which  the  writ,  if  granted, 
will  be  addressed,  is  to  be  considered  the  adverse  party,  as  to  the  notice, 
etc.     Worcester,  etc.  R.  R.  o.  R.  R.  Commissioners,  118  Mass.  561. 

6  People  v.  Kelly,  35  Barb.  (N.  Y.)  444.   Under  Code  Civil  Proc.  Cal.  §  1070, 
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removed  from  the  probate  to  the  district  court  by  cer- 
ahall  be  tried  de  novo,  the  proceedings  in  the  district 
•e  not  collateral,  and  the  decision  in  the  probate  court 
reviewed  without  that  court  having  an  opportunity  to  cor- 
errors.1  But  while  the  officer  or  tribunal  having  custody 
2cord  is  often  made  a  party  defendant,  it  is  not  to  be  under- 
at  he  or  it  is  always  or  even  generally  a  necessary  party.  ' 
ere  certiorari  is  prosecuted  in  aid  of  an  ejectment  suit, 
sent  owner  should  be  a  party  to  it ;  otherwise  he  cannot 
d  by  the  adjudication.2  And  certiorari  in  aid  of  habeas 
should  be  directed  to  the  officer  having  the  prisoner  in . 
,  and  not  to  the  judge.8 

5.    Same  —  In  Particular  Cases  —  Municipal  Corporations.  — 

to  a  committee  of  the  court  of  sessions,  who  altered  a 
road,  was  held  to  be  insufficient  in  case  of  a  certiorari  to 
lie  proceedings;  the  county  and  the  town  in  which  the 
is  situated  should  have  been  made  parties.4  So  certiorari 
g  up  records  in  the  legal  custody  of  the  town  clerk  is 
y  directed  to  the  town  by  its  corporate  name.6    And  it 

y  that  the  writ  of  certiorari  must  be  directed  to  the  tribunal,  officer, 
n  having  the  custody  of  the  record  or  proceeding  to  be  certified,  the 
E  a  magistrate  in  issuing  a  search  warrant  cannot  be  reviewed  on 
i  directed  to  him,  after  he  has  returned  all  papers  and  proceedings 
>re  him  to  the  proper  superior  court.  Quan  Chick  v.  Coffey,  75  CaL 
P.  427. 

ch  v.  Broad,  (Tex.)  6  S.  W.  751. 

ischauer  v.  West  Hoboken,  39  N.  J.  L.  421.  Tn  New  Jersey  it  has 
d  that  a  certiorari  in  a  road  case  should  be  entitled  as  against  the  ap- 
and  not  as  against  the  court.  State  v.  Stout,  33  N.  J.  L.  (4  Vr.) 
that  where  the  purpose  of  a  writ  of  certiorari  is  obviously  to  test  the 
an  office  or  franchise  within  New  Jersey,  in  proceedings  to  which  a 
;  is  not  made  a  party,  the  writ  will  be  dismissed.  State  v.  Chosen 
lers  of  Camden  Co.,  (N.  J.)  1  A.  515.  A  petition  for  mandamus  to 
;,  to  allow  an  appeal  from  his  judgment  on  a  jury  verdict,  cannot 
ined  as  a  proceeding  by  certiorari,  the  justice  only,  and  not  the  real 
X)  the  action,  having  been  made  defendant.  Woodford  v.  Hull,  31 
470;  7  8.  E.  450. 

>ple  v.  New  York,  29  Barb.  (N.  Y.)  822. 

nmon wealth  v.  Peters,  3  Mass.  220.  Where  a  certiorari  is  directed 
urors,  the  commissioners  of  highways  cannot  become  parties  by  ap- 
voluntarily  and  defending  their  proceedings  as  commissioners.  People 
way  Commissioners,  30  N.  Y.  72. 

>te  v.  Harrison,  46  N.  J.  L.  79;  see  also  State  v.  Browning,  28  N.  J.  L. 
i.)  556.    Compare  Bogert  t>.  Mayor,  etc.  of  New  York,  7  Cow.  (N.  Y.) 
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was  held  that  the  common  council  of  Fond  du  Lac,  being  a  per- 
manent body,  which  has  legal  control  of  all  its  records,  and 
appoints  the  city  clerk,  a  certiorari  to  bring  up  the  acts  and  pro- 
ceedings of  that  body  touching  the  laying  out  of  a  new  street 
properly  runs  to  it,  and  not  to  the  city  clerk. l  But  in  a  writ  of 
certiorari,  directed  to  the  township  boards  of  two  townships,  the 
return  must  be  made  to  the  writ  by  the  board  in  whose  hands 
the  record  called  for  remains,  and  the  boards,  whose  action  is  to 
be  reviewed,  are  the  proper  parties  defendant2 

§  1986.  Same  —  Taxation  Proceedings.  —  A  writ  of  certiorari  to 
review  an  alleged  erroneous  tax  assessment  is  properly  addressed 
to  the  collector  of  the  township,  he  at  the  time  having  in  his 
possession  the  duplicate,  as  well  as  the  warrant  for  the  collection 
of  the  taxes.8  But  where  the  sale  of  land  for  taxes  is  required 
to  be  made  by  the  township  committee,  and  the  proceedings  for 
the  sale  are  made  a  township  record,  the  writ  of  certiorari  is 
properly  directed  to  the  township  in  its  corporate  name.4 

§  1987.  Same  —  Termination  of  Term  of  Office.  —  In  the  absence 
of  statutes  on  the  subject,  certiorari  may  issue  to  one  who  was 
formerly  in  office,  to  bring  up  his  official  proceedings  for  review, 
although  his  term  of  office  expired  before  the  time  of  making  the 
application  for  the  writ.6  But  under  a  statute  providing  that 
the  writ  of  certiorari  may  be  directed  to  the  inferior  court,  tribu- 
nal, board,  or  officer,  or  to  any  other  person  "having  the  custody 
of  the  records  or  proceedings  to  be  certified, "  the  writ  cannot  be 
directed  to  an  ex-official  after  he  has  parted  with  the  record 
sought  to  be  reviewed.6 

§  1988.  Defendant's  Interest  in  Original  Proceedings.  —  On  judg- 
ment being  rendered  against  several  defendants,  one  only  of 
whom  appears,  the  others  may  have  certiorari,  but  should,  upon 

1  State  v.  Fond  du  Lac,  42  Wis.  287 ;  see  also  Roberts  p.  CottrellYille,  24 
Mich.  182.  A  return  by  the  clerk  of  the  circuit  court  of  the  United  States, 
to  which  a  certiorari  is  directed,  is  sufficient;  it  is  not  necessary  that  it 
should  be  made  by  the  judge.  Stewart  v.  Ingle,  9  Wheat  526;  same  princi- 
ple, Lambert  v.  People,  7  Cow.  (N.  Y.)  103. 

9  Crawford  v.  Township  Boards,  22  Mich.  405. 

8  State  v.  Sherrer,  (N.  J.)  10  A.  286.  For  requisites  of  return  by  assessor, 
see  People  p.  Carter,  5  N.  Y.  S.  507 ;  52  Hun,  458. 

•  Woodbridge  v.  State,  43  N.  J.  L.  262. 

•  People  v.  Peabody,  6  Abb.  (N.  Y.)  Pr.  228;  15  How.  Pr.  47a 

•  In  re  Evingson,  (N.  D.)  49  N.  W.  733. 


•XVII.]  PAKTIES.  1627 

urn,  take  a  rule  on  him  who  appeared,  to  show  cause  why 
ay  not  prosecute  the  writ  without  him.1  And  where  an 
of  annexation  to  a  town  is  granted  upon  petition  of 
fluers,  and  certiorari  is  brought  to  annul  the  order,  such 
i,  or  the  agent  selected  by  them  to  prosecute  the  an* 
)n,  must  be  made  parties  to  the  proceeding.2  But  upon 
ari,  judgment  may  be  entered  against  a  party  to  the 
il  judgment  who  did  not  join  in  the  bond  to  obtain  the 
£  certiorari.8 

89.    Joinder  of  Parties  Plaintiff.  —  This  writ  may  be  issued 

instance  of  one  or  more  of  any  number  of  persons  affected 

proceeding  below.     If  two  or  more  are  jointly  bound  by 

ler  or  judgment  below,  they  must  all  unite,  and  prosecute 

-  (unless  they  proceed  severally  by  summons  and  sever- 

and  the  court  must  then  affirm  or  reverse  the  whole  matter. 

the  order  or  other  proceeding  affects  persons  severally, 

>t  jointly,  they  must  have  separate  writs,  trials,  and  judg-. 

4     But  an  objection  to  an  improper  joinder  of  relators  in 

*ari  should  be  made  by  motion  to  strike  out  the  improper 

and  not  by  motion  to  quash.5 

)90.  joinder  of  Defendants.  —  When  a  case  is  made  for  issu- 
writ  of  certiorari,  it  will  be  directed  to  all  persons  whose 
.  is  necessary  to  enable  the  court  to  determine  the  regular- 
validity  of  the  proceedings  of  the  officer  or  tribunal  sought 
reviewed.6    But  if  a  writ  of  certiorari  be  directed  to  the 


rest  v.  Richards,  16  N.  J.  L.  (1  Harr.)  455. 
ack  v.  Town  of  Brinkley,  (Ark.)  15  S.  W.  1030. 

obson  v.  Dickson,  8  Ala.  252.  Garnishees.  —  A  petition  for  a  certiorari 
be  filed  as  an  answer  to  a  garnishment  on  a  judgment ;  and  the 
on  the  bond  given  on  the  transfer  of  garnishment  proceedings  be- 
justice  of  the  peace  to  the  circuit  court,  by  certiorari,  cannot  become 
to  the  cause.  Gould  t\  Meyer,  36  Ala.  565 ;  flee  Indiana,  I.  &  I.  R.  Co. 
Joy,  23  111.  App.  143. 

[orris  Canal  v.  State,  14  N.  J.  L.  (2  Green)  411 ;  see  also  Montgomery 
nolds,  14  N.  J.  L.  (2  Green)  283;  Cox  v.  Haynes,  3  N.  J.  L.  (2  Pen.) 
Ballinger  r.  Sherron,  14  N.  J.  L.  (2  Green)  144;  s.  p.  in  New  York, 
v.  Trustees  of  Rochester,  6  Wend.  (N.  T.)  564;  People  v.  Rensselaer, 
11  Wend.  (N.  T.)  174.  One  party  to  a  joint  judgment  against  twocan- 
ke  up  his  case  to  a  superior  court  by  certiorari.  Otey  t>.  Rogers,  4  Ired. 
)  L.  534. 

'eople  v.  Cheetham,  45  Hun,  6. 
'eople  v.  Hill,  65  Barb.  (N.  Y.)  171. 
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proper  party,  and  also  to  an  improper  party,  it  may  be  quashed 
as  to  the  latter,  and  retained  as  to  the  former.1 

§  1991.  New  Parties.  —  After  a  record  has  been  removed  to  the 
supreme  court  by  certiorari,  a  second  writ  may  issue  to  bring  in 
new  parties,  and  judgment  previously  rendered  as  to  those  then 
in  court  is  no  bar  to  an  adjudication  between  the  new  parties.2 

1  State  v.  New  Brunswick  Street,  etc.  Commissioners,  42  N.  J.  L.  510 ; 
Champion  v.  Board  of  County  Commissioners,  41  N.  W.  739  ;  5  Dak.  416. 

'  Citizens'  Gas-Light  Co.  v.  State,  44  N.  J.  L.  648.  Compare  People  v.  Os- 
wego Co.,  2  Thomp.  &  C.  (K.  Y.)  431. 
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L  Thb  Petition  or  Application. 
II.  Thb  Writ  or  Summons. 
IIL  Answer  or  Return. 


L  The  Petition  or  Application. 


eneral  Requirements  of  Petition, 
hould    state  bat  one  Cause  of 

Action, 
illegations    of    Error   most   be 

specific 


§  1995.  Petition    for,  as    Substitute   for 
Appeal. 

1996.  Verification— Affidavits. 

1997.  Amendments. 

1998.  Objections  to   Sufficiency— How 

taken. 


92.  General  Requirements  of  Petition.  —  With  respect  to  the 
jments  of  the  first  pleading,  in  a  certiorari  proceeding, 
>r,  under  the  practice  of  the  particular  state  where  the 
f  is  sought,  it  assumes  the  form  of  a  petition,  affidavit,  or 
lint,  much  will  depend  on  whether  the  object  of  the  writ 
est  the  jurisdiction,  or  to  review  and  correct  the  errors  of 
ferior  court  or  tribunal.  There  is  great  diversity  in  the 
)ry  provisions  of  different  states,  both  as  to  procedure  and 
>  for  which  the  writ  lies,  all  of  which,  together  with  the 
uction  given  such  statutes  by  the  courts,  must  be  con- 
d  in  applying  any  general  rules  which  may  be  stated  on 
lbject  It  is  to  be  borne  in  mind,  however,  that  the  rules 
)d  pleading  at  common  law  constitute  the  basis  of  all  sys- 
Where  the  writ  is  sought  for  the  common  law  object  of 
y  inquiring  into  the  jurisdiction,  the  principal  require- 
of  the  petition  will  be  that  it  present  a  correct  transcript 
3  record  of  the  inferior  court,  but  it  should  also  allege  the 
3nce  or  non-existence  of  any  jurisdictional  facts  necessary 
ike  out  a  prima  facte  case,  and  where  the  petition  for  a  writ 
view  neither  shows  nor  alleges  want  or  excessive  exercise 
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of  jurisdiction,  the  writ  will  be  denied,1  as  well  as  where  it 
shows  on  its  face  that  the  court  below  had  jurisdiction.2  The 
nature  of  the  subject  admits  of  no  more  definite  general  rule 
than  this.  A  statement  of  the  error,  as  the  ground  of  complaint 
and  cause  of  action,  is  required  in  a  petition  for  review  by  the 
essential  rules  of  common  law  pleading,  for  the  ascertainment  of 
the  precise  point  in  controversy,  and  the  production  of  distinct 
issues  of  law  and  fact;  and  on  a  sufficient  petition  the  question 
is,  whether  there  is  an  error  correctible  by  the  superintending 
power,  and  not  whether  it  is  correctible  by  any  particular  form 
of  writ.8  The  petition  should  allege  that  the  errors  complained 
of  appear  by  the  record  of  the  proceedings.4  And  under  a  statute 
requiring  a  petition  for  certiorari  to  set  forth  plainly  and  dis- 
tinctly the  errors  complained  of,  a  petition  alleging  that  the  jus- 
tice granted  leave  of  absence  to  petitioner's  attorneys  and  while 
they  were  absent  rendered  judgment  against  petitioner,  but  set- 
ting forth  no  ground  of  error,  is  fatally  defective.6    But  a  peti- 

1  Brandon  v.  Superior  Court,  (Cal.)  11  P.  128 ;  see  also  Bradley  t*.  Superior 
Court  of  Alameda  Co.,  (Cal.)  8  P.  617 ;  Cunningham  v.  Santa  Cruz  County  Su- 
perior Court,  60  Cal.  576 ;  Johnson  v.  San  Francisco  Superior  Court,  60  Cal. 
578;  W rattan  v.  Wilson,  22  Cal.  465.  In  the  last  case  it  was  held  that  on  an 
application  for  certiorari  to  review  proceedings  before  a  county  court  upon  the 
ground  that  the  court  had  exceeded  its  jurisdiction,  the  affidavit  failing  to  show 
the  amount  of  judgment  rendered,  the  application  will  be  dismissed.  But  in 
Champion  v.  Board  of  County  Commissioners,  (Dak.)  41  N.  W.  739;  5  Dak. 
416,  it  was  held  that  where  the  affidavit  for  the  writ  alleged  that  the  action  of 
county  commissioners  in  calling  an  election  was  illegal,  a  motion  to  dismiss 
the  writ  on  the  ground  that  it  did  not  appear  .that  the  commissioners  exceeded 
their  powers,  and  that  the  facts  alleged  had  no  tendency  to  establish  such  fact, 
should  be  denied,  as  that  was  the  question  the  court  was  asked  to  try. 

9  Hines  t>.  Roadhouse,  (Cal.)  7  P.  887. 

•  See  Boody  t>.  Watsou,  64  N.  H.  162;  9  A.  794.  A  petition  for  certiorari 
to  bring  up  a  judgment,  etc.,  by  reason  of  the  loss  of  the  execution, — dis- 
missed, for  failure  to  state  that  the  execution  was  returned  to  the  office  of  the 
justice,  or  that  the  loss  was  brought  about  through  no  default  of  the  petitioner. 
Knox  v.  Carter,  11  Heisk.  (Tenn.)  12.  But  a  writ  will  not  be  dismissed  on  the 
ground  that  the  facts  set  forth  in  the  petition  therefor  are  insufficient,  if  the 
judge  who  ordered  the  writ  to  be  issued  deemed  those  facts  sufficient.  Casey 
v.  Briant,  1  Stew.  &  P.  (Ala.)  51. 

4  Emery  v.  Brann,  67  Me.  39;  Rose  v.  Ellsworth,  49  Me.  417.  An  affidavit 
on  certiorari,  asking  a  review  of  rulings,  should  present  them  as  they  actually 
occurred,  as  in  a  bill  of  exceptions ;  it  should  not  combine  in  one  recital  a 
series  of  detached  rulings  on  points  that  were  not  connectedly  presented. 
Knapp  v.  Gamsby,  47  Mich.  375. 

5  Western  &  A.  R.  R.  v.  Jackson,  81  Ga.  478;  8  S.  E.209;  see  also  Cotton 
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p  certiorari,  which  clearly  states  the  grounds  of  the 
nt,  should  not  be  quashed,  because  it  also  sets  out  other 
j  not  material  to  the  questions  involved.1 
proceeding  on  certiorari  a  transcript  of  the  record  should 
bited  with  the  petition,  and  where  a  writ  was  issued  and 
d,  and  it  did  not  appear  that  the  record  quashed  on  cer- 
was  before  the  court,  it  was  held  that  it  was  error  to 
t.2  Another  rule  of  general  application  is  that  the  peti- 
ust  show  that  the  unlawful  action  of  the  inferior  court  or 
il  has  resulted  or  will  result  injuriously  to  individual 
3  But  there  is  a  distinction  taken  between  the  requisites 
ipplication  of  a  defendant,  and  one  made  on  behalf  of  the 
n  a  criminal  case.  Thus  it  was  held  that,  in  the  case  of 
>lication  by  a  defendant  for  a  writ  of  certiorari  to  certify 
ictment  from  the  oyer  to  the  supreme  court,  there  must  be 
I  cause  shown  for  granting  the  writ,  but,  that  where 
b  has  been  granted  on  the  application  of  the  state,  the 
is  for  allowance  need  not  appear;  they  will  be  presumed 

.St.* 

)93.    Should  state  but  one  Cause  of  Action The  objection 

(lore  than  one  cause  of  action  has  been  improperly  joined 
3  same  petition,  lies  to  these,  as  to  other  petitions  or  com- 
s,  in  proper  cases.  Accordingly,  it  was  held  that  two  dis- 
final  orders  or  decrees  of  the  commissioners'  court,  one 
lishing  a  road,  and  the  other  granting  a  license  to  keep  a 
could  not  be  taken  in  the  circuit  court  by  one  writ  of  cer- 
i,  although  the  ferry  was  a  part  of  the  road.6 

amon,  4  Tex.  83.  All  record  evidence  relied  upon  should  be  brought 
the  court  as  exhibits  in  the  shape  of  certified  or  authenticated  copies, 
->t  by  mere  recitals  of  its  existence.  Hewitt  v.  Judge  of  Probate,  67  Mich. 
N.  W.  243.  Sufficiency  of  petition  by  garnishee  in  the  matter  of  assign- 
ror,  see  McNerney  o.  Newberry,  37  111.  91. 
'eople  v.  McComber,  7  N.  Y.  S.  71. 
lornor  r.  O'Shields,  33  Ark.  117. 

>ee  Ex  parte  Watts,  1  New  Mex.  541 ;  Bodman  v.  Harris,  20  Tex.  31 ; 
ng  v.  Commissioners,  32  W.  Va.  637;  9  S.  E.  867 ;  Riley  v.  Runkle,  29 
92;  City  of  Lowell  v.  County  Commissioners,  146  Mass.  403;  16  N.  £.  8  ; 
pion  v.  Board  of  County  Commissioners,  5  Dak.  416 ;  41  N.  W.  739. 
State  v.  New  Jersey  Jockey  Club,  (N.  J.)  19  A.  976.  No  assignment  of 
i  is  necessary ;  the  court  decide  on  inspection  of  the  record  only.  Com- 
r-ealth  v.  Sheldon,  3  Mass.  188. 

>eswell  v.  Commissioners'  Court  of  Greene  County,  24  Ala.  282;  Davis 
lhoun,  24  Ala.  437.    To  same  effect,  Dickinson  v.  Van  Wormer,  89  Mich. 
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§  1994.  Allegations  of  Error  most  be  specific.  —  But  it  was  stated 
in  a  former  chapter,  that  the  remedy  had  been  extended  in  recent 
times  to  the  correction  of  other  forms  of  error  than  excess  of 
jurisdiction.  Many  illustrations  are  furnished  by  the  decisions 
of  the  degree  of  particularity  required  in  allegations  of  error, 
and  in  setting  forth  the  proceedings  in  which  they  occurred.1 
Statements  of  conclusions  of  law  are  bad  pleading  in  these,  as 
in  other  cases.  Thus  where  the  petition  states  that  the  peti- 
tioner appeared  after  the  time  he  was  required  by  law  to  do  so, 
and  was  informed  by  a  clerk  of  the  justice  that  no  judgment  had 
been  rendered,  and  this  statement  is  followed  by  an  allegation 
that  the  judgment  was  afterwards  rendered,  this  allegation  is 
but  a  conclusion  of  the  party  based  upon  such  information,  and 
is  not  sufficient  to  show  that  the  judgment  before  the  justice  was 
not  the  result  of  his  own  negligence.2  Where  the  ground  of  the 
application  was  trial  by  a  justice  in  a  wrong  district,  it  was  held 
that  the  petition  for  the  writ  must  state  such  facts  as  will  enable 
the  court  to  see  that  the  case  was  tried  in  the  wrong  district. 
A  statement  that  the  trial  was  had  without  the  civil  district  of 
both  the  plaintiff  and  defendant  was  not  sufficient.8  An  appli- 
cation for  a  writ  of  certiorari  must  show  a  prima  facie  case  of 
merits,  and  that  the  party  seeking  relief  has  been  guilty  of  no 
laches  in  seeking  the  remedy.4 

1  See  Chambers  v.  Lewis,  9  Iowa,  583;  Inge  v.  Benson,  15  Tex.  315 ;  Fowler 
v.  Detroit,  etc.  Railway,  7  Mich.  79 ;  Perry  v.  Lovett,  24  Tex.  359 ;  State  v. 
Davey,  39  La.  An. 992;  3  So.  181 ;  Hankins  t>.  Hankins,  2  Hall,  (N.  Y.)  425; 
Welch  v.  Bagg.  12  Mich.  41.  Where,  upon  a  petition  for  certiorari  and  super- 
sedeas, a  denial  of  liability  is  in  the  nature  of  a  plea  non  est  factum,  it  must 
have  such  certainty,  as,  if  false,  to  support  an  indictment  for  perjury.  1873, 
Wade  v.  Pratt,  12  Heisk.  (Tenn.)  231.  Sufficiency  of  petition  by  foreign 
corporation,  see  People  v.  Wemple,  15  N.  Y.  S.  446. 

a  First  Nat.  Bank  v.  Beresford,  78  111.  391.  Upon  an  application  for  a 
writ  of  review  of  a  judgment  of  the  superior  court  of  California,  dismissing  an 
appeal  taken  on  both  law  and  facts  from  a  justice's  court,  where  no  statement 
of  the  case  on  appeal  has  been  made  and  filed  as  provided  by  Code  Civil  Proc. 
Cal,  §  975,  the  application  will  be  denied  on  the  ground  that  the  petition  does 
not  set  forth  sufficient  facts.     Simon  v.  Superior  Court,  (Cal.)  13  P.  474. 

8  O'Sullivan  v.  Larry,  2  Head,  (Tenn.)  54.  In  a  petition  for  a  writ  of  re- 
view, the  petitioner  alleged,  as  cause  therefor,  that  the  judge  of  the  superior 
court  had  rendered  judgment  against  him,  when  neither  he  nor  his  counsel 
was,  present,  in  excess  of  its  jurisdiction,  and  contrary  to  the  rule  of  court  re- 
garding the  notice  to  be  given  when  the  court  calendar  will  be  taken  up.  Held, 
that  the  petition  was  insufficient.   Merrick  t>.  Superior  Court,  (Cal.)  15  P.  47. 

4  March  v.  Thomas,  63  N.  C.  249;  Mason  v.  Hammons,  7  Coldw.  (Tenn.) 
132. 
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5.  Petition  for,  aa  Substitute  for  Appeal  —  By  the  common 
ctice  certiorari  brings  up  nothing  but  the  record,  and 
;h  errors  can  be  corrected  as  are  apparent  on  its  face.1 
iere,  as  in  several  states,  certiorari  is  given  the  full 
id  effect  of  an  appeal,  the  petition  may  set  out  not  only 
►f  law,  but  erroneous  conclusions  of  fact ;  and  in  most  of 
ates  the  writ  gives  the  party  the  benefit  of  a  new  trial  in 
her  court.  This  being  the  case,  the  petition  is  often 
ious,  assuming  the  form  and  dimensions  of  a  transcript, 
y  of  the  record  proper  but  of  the  evidence  and  all  the 
and  proceedings  in  the  case.  In  Texas  especially,  a  peti- 
%  certiorari  to  a  justice's  court  must  purport  to  set  out  all 
ience  received  in  the  justice's  court;2  and  in  some  other 
the  same  rules  are  applied  to  a  petition  for  a  certiorari  as 
3tion  for  a  new  trial.  There  is  this  difference,  however, 
Texas,  no  appeal  eo  nomine  is  allowed  from  the  decision 
stice  of  the  peace,  and  of  course  no  reason  for  not  appeal- 
ed be  alleged,  while  in  the  other  states  where  this  ex- 
employment  has  been  given  to  the  writ,  it  should  not  be 
d  to  remove  the  proceedings  when  the  petition  does  not 
i  reason  why  the  petitioner  did  not  appeal  from  the  judg- 
of  the  justice.8    The  petition  must  also  show  merits;  in 

re  Chestnut  Street,  118  Pa.   St.  503;    12   A.  585;   supra,  §1891; 
2018  et  $eq. 

llf,  C.  &  8.  F.  Ry.  Co.  v.  Odom,  (Tex.)  16  S.  W.  541 ;  Hagood  v.  Grimes, 
.  15;  Oldham  t>.  Sparks,  28  Tex.  425.  Bat  it  will  still  be  entertained 
pears  in  the  allegations  in  it,  and  from  the  transcript,  that  the  judgment 
cessarily  wrong.  Jones  v.  Nold,  22  Tex.  379.  A  petition  for  certiorari 
itice's  court  need  not  set  out  verbatim  the  testimony  of  each  witness,  nor 
Let  contents  of  written  documents,  but  it  is  sufficient  if  it  states  the  sub- 
of  the  testimony,  and  alleges  that  no  other  evidence  was  before  the  court. 
v.  Miller,  (Tex.)  16  S.  W.  655.  Where  certiorari  is  prayed  on  the  ground 
>e  justice  had  no  jurisdiction  of  defendant,  the  petition  is  properly  dis- 
.  when  it  fails  to  aver  that  there  was  any  attempt  to  establish  by  evidence 
ta  to  the  jurisdiction.  Spinks  v.  Matthews,  80  Tex.  873;  15  S.  W.  1101. 
itition  must  state  the  amount  of  the  judgment,  what  it  was  for,  that  it 
ndered,  and  against  whom.  Boyd  v.  Clark,  21  Tex.  426. 
bright  v.  Gray,  20  Ala.  363;  Heep  v.  Burr,  34  111.  App.  70;  Waverly  v. 
er,  88  111.  579;  Adair  v.  Davis,  3  Humph.  (Tenn.)  137 ;  Angelly  v.  Donoho, 
nph.(Tenn.)  145;  Rogers  v.  Wheaton,  13  S.  W.  689 ;  88  Tenn.  665;  Mel- 
Edwards,  6  Heisk.  (Tenn.)  250;  Cox  v.  Pruett,  (N.  C.)  13  S.  E.  917.  A 
m  for  certiorari  to  compel  a  justice  to  send  a  record  to  the  circuit  court, 
peal,  having  been  perfected  by  taking  the  pauper  oath,  need  not  state  that 

'OL.IL  — 64 
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other  words,  that  injustice  has  resulted  to  the  petitioner  by  the 
proceedings  below ; l  and  where  the  papers  in  a  proceeding  for 
certiorari  and  supersedeas,  in  lieu  of  an  appeal,  fail  to  show  a 
substantial  denial  of  the  justice  of  the  judgment,  no  sufficient 
reason,  moreover,  being  shown  for  not  appealing,  the  proceeding 
should  be  dismissed.2 

§  1996.  Verification  —  Affidavit*. — In  the  absence  of  a  statutory 
requirement,  the  petition  need  not  be  sworn  to  for  errors  appear- 
ing of  record ; 8  but  such  requirement  is  found  in  the  statutes  of 
most  or  all  of  the  states.4  But  after  a  petition  for  a  certiorari 
and  the  answer  thereto  have  been  filed,  it  is  immaterial  whether 
the  affidavit  on  which  the  certiorari  was  granted  is  sufficient  or 
not.5  Where  the  statute  provides  that  the  affidavit  of  the  appli- 
cant for  certiorari  shall  state  that,  in  the  affiant's  "  belief,  there 
is  reasonable  cause  for  granting,  etc.,"  an  affidavit,  that  in  said 
affiant's  "opinion  there  is  reasonable  ground,  etc.,"  is  suffi- 

it  is  the  first  application  for  the  writ.  McGhee  v.  Grady,  12  Lea,  (Tenn.)  89. 
This  rule  holds  good  in  Texas  in  all  cases  where  certiorari  is  sought  to  other 
than  justices1  courts ;  see  McKensie  v.  Pitner,  19  Tex.  135 ;  Clay  r.  Clay,  7  Tex. 
250. 

1  Darmstaedter  r.  Armour,  17  111.  App.  285;  Henderson  v.  Lackey,  2  Overt. 
(Tenn.)  110 ;  King  v.  Williams,  7  Heisk.  (Tenn.) 803;  Brigman  v.  Jervis,  8Ired. 
(N.  C)  L.  451;  Jones  v.  Nold,  22  Tex.  379;  Clark  r.  Hutton,  28  Tex.  128; 
Robinson  v.  Lakey,  19  Tex.  139 .  Huntsman  v.  J  arris,  17  Tex.  161.  Same 
principle.  Johnson  v.  Lane,  12  Tex.  179;  Givens  v.  Blocker,  23  Tex.  633;  see 
Clifford  v.  Waldrop,  23  111.  336 ;  Davis  v.  Randall,  26 I1L  243 ;  Harrison  e>.  Chipp, 
25  111.  575.  Where  a  written  agreement  is  set  up  as  a  ground  on  which  to 
claim  a  writ  of  certiorari,  it  should  be  set  out,  that  the  court  may  judge  of  its 
effect  and  construction,  and  of  its  conformity  with  the  allegations.  Martin  r. 
Nix,  19  Tex.  93. 

8  Harris  v.  Gleghorn,  12  Lea,  (Tenn.)  381. 

*  Bogert  v.  Mavor,  etc.  of  New  York,  7  Cow.  (N.  Y.)  158;  People  v.  Onon- 
daga C.  P.,  8  Wend.  (N.  Y.)  509;  Williams  t;.  Quin,  7  Cow.  (N.  Y.)  539;  see 
Ware  v.  Cravan,  30  Ga.  37 ;  Penny  ».  Harrison,  14  N.  J.  L.  (2  Green)  24. 

4  See  Waterman  v.  Raymond,  40  111.  63;  Outlaw  v.  Christy,  43  Ga.  269; 
Gager  v.  Chippewa  County  Supervisors,  47  Mich.  167.  After  an  affidavit  to 
obtain  a  writ  of  certiorari  has  been  once  indorsed  with  an  allowance  of  the  writ 
and  filed  with  the  clerk,  as  required  by  How.  St.  Mich.  §§  7033,7037,  and  the 
writ  has  been  issued,  the  same  affidavit  cannot  serve  as  the  basis  for  a  second 
writ  of  certiorari  in  the  same  case.  Sherwood  0.  Allegan,  80  Mich.  270 ;  45 
N.  W.  134.  It  is  sufficient  if  a  petition  for  certiorari  is  properly  verified  as  to 
one  of  several  relators.  People  v.  Cheetham,  45  Hun,  6.  Requisites  of  an  affi- 
davit for  a  writ  of  certiorari,  considered.     Pitts  v.  State,  59  Ga.  764. 

*  Taylor  0.  Gay,  20  Ga.  77 ;  see  Rollinson  v.  Hope,  18  Tex.  446. 
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1  and  such  affidavit  may  usually  be  made  by  the  agent  or 
ey  of  the  petitioner.8 

)97.  Amendments.  —  Amendments  to  a  petition  for  cer- 
i  should  be  granted  with  caution ;  but  when  leave  to  amend 
een  granted,  and  the  amended  petition  has  been  filed,  the 
should  not,  on  a  motion  to  dismiss,  confine  its  considera- 
o  the  original  petition.8  As  a  general  rule,  the  petition 
cannot  be  so  amended  as  to  cure  defects  in  it,  or  to  supply 
ions,  although  cases  may  arise  in  which  it  might  be  proper 
3  plaintiff  in  the  certiorari  to  represent  to  the  court  some 
ot  embraced  therein.4  But  the  allowance  of  amendments 
sidings  is  a  matter  of  discretion, and  cannot  be  reviewed  on 
rari.6 
)98.    Objections  to  Sufficiency  —  How  taken.  —  Though    the 

ce  differs,  usually  where  the  grounds  of  error  alleged  in  the 
at  for  certiorari  are  palpably  insufficient,  and  do  not  show 
before  the  lower  court,  the  writ  may  be  dismissed  on 
a  before  the  hearing  of  the  case.*  ,  But  under  the  Alabama 
a  writ  of  certiorari  granted  by  the  judge  of  probate,  re- 

ly  v.  Sonthwell,  3  Wis.  657.  An  affidavit  to  a  petition  for  certiorari 
>y  petitioner's  agent  to  the  effect  that  "  the  allegations  are  true  and  cor- 
the  best  of  his  knowledge  and  belief,"  is  insufficient,  as  such  affidavit 
iow  that  the  party  making  it  has  knowledge  of  the  facts.  Spinks  v.  Mat- 
80  Tex.  373;  15  S.  W.  1101. 

;e  McAlpin  p.  Finch,  18  Tex.  831.    Affidavit  by  treasurer  of  corporation; 
neer  Co-operative  Co.  v.  Eagle  &  Phoenix  Manuf.  Co.,  67  6a.  38. 
eel  v.  West,  7  Humph.  (Tenn.)  709. 

unter  v.  Jar  vis,  25  Tex.  581;  Morris  v  Rhodes,  25  Tex.  625;  Oldham 
k,s,  28  Tex.  425;  Davis  v.  Randall,  26  111.  243;  Cunningham*.  La  Crosse, 
cket  Co.,  10  Minn.  299;  Western  v.  A.  R.  R.  Co.,  81  Ga.  478. 
etchum  v.  San  Joaqnin  County  Superior  Court,  65  Cal.  494. 
e  Elliott  t>.  Mitchell,  3  Iowa,  237 ;  White  v.  Frye,  7  111.  (2  Gilm.)  65. 
>jection  that  the  return  to  a  writ  of  certiorari  sets  up  matters  dehors  the 
if  valid  under  existing  laws,  should  be  raised  by  motion  to  strike,  and 
>t  be  considered  on  demurrer.  Vance  v.  City  of  Little  Rock,  30  Ark. 
Upon  a  motion  to  dismiss  a  petition  for  a  certiorari  the  statements  in 
ition  must  be  taken  as  true,  unless  contradicted  by  the  record.  Wilson 
e,  7  Coldw.  (Tenn.)  153;  Wilson  i>.  Moss,  7  Heisk.  (Tenn)  417.  In 
rork  the  objection  that  certiorari  was  not  granted  within  four  month* 
he  determination  sought  to  be  reviewed  became  final,  as  required  by 
Mvil  Proc.  §  2125,  must  be  taken  by  motion  to  dismiss,  and  not  by  an- 
ince  the  Code  requires  no  defence  to  the  issuance  of  the  writ,  but  sim- 
at  the  proceedings  be  returned.  People  v.  MacLean,  19  N.  Y.  S.  56. 
;e  in  Tennessee  stated  with  reference  to  proper  time  for  motion  to  dismiss. 
v.  Johnson,  3  Sneed,  (Tenn.)  326-;  Hodge  *  Dillon,  Cooke,  (Tenn.)  287; 
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turnable  to  the  circuit  court,  on  a  judgment  in  forcible  entry 
and  unlawful  detainer  rendered  by  a  justice  of  the  peace,  removes 
the  cause  into  the  circuit  court  for  a  trial  de  novo,  and  that  court 
will  not  afterwards  entertain  a  motion  to  dismiss  on  account  of 
defects  in  the  petition  for  the  writ ; 1  and  the  same  rule  applies 
where  the  writ  is  granted  to  remove  a  cause  from  a  justice's 
court  into  the  circuit  court2 


II.   The  Writ. 


§  1999.  General  Requirements. 

2000.  Authentication. 

2001.  To  Whom  directed. 


§  2002.  Effect  of. 

2003.  Quashing  the  Writ. 

2004.  Amending  Writ. 


§  1999.  General  Requirements.  —  The  writ  of  certiorari  is  itself 
simply  the  means  by  which  the  case  is  removed  to  the  higher 
court.  It  may  be  dispensed  with  by  the  parties  without  affect- 
ing the  jurisdiction  of  the  court.8  A  writ  of  certiorari  appris- 
ing the  party  that  he  is  required  to  return  the  record  in  the  cause 
is  sufficient,  though  it  contain  no  express  mandate  to  that  effect.4 
But  if  part  only  of  the  proceedings  below  be  directed  to  be  certi- 
fied, the  writ  will  be  quashed.6 

§  2000.  Authentication-  —  No  writ  of  certiorari  is  valid  if 
lacking  the  seal  of  the  court  from  which  it  purports  to  be  issued, 
and  if  unattested  according  to  law;6  and  a  common  law  cer- 
tiorari, when  served,  should  be  accompanied  with  a  certified 
copy  of  the  order  of  allowance,  or  a  certificate  of  the  clerk  that 
the  writ  was  duly  allowed.7  It  is  also  necessary  that  the  record 
should  show  that  the  writ  was  issued.8 

Uhles  v.  Nolen,  2  Coldw.  (Tenn.)  529;  Nance  r.  Hicks,  1  Head,  (Tenn.)  824. 
It  seems  that  in  California  a  demurrer  lies  to  au  insufficient  petition.  Carpen- 
ter i7.  Superior  Court,  77  Cal.  291 ;  19  P.  500.  The  provision  of  N.  Y.  Code, 
§  964,  that  an  issue  of  law  arises  only  upon  a  demurrer,  does  not  apply  to  pro* 
ceedings  by  certiorari.    People  v.  Nichols,  18  Hun,  (N.  Y.)  530. 

1  Wright  i;.  Hurt,  (Ala  )  9  So.  386 ;  see  also  Wright  t>.  Gray,  20  Ala.  363. 

2  Van  Eppes  v.  Smith,  21  Ala.  317. 

8  Hatter  o.  Eastland,  22  Ala.  688.  There  is  no  such  writ  as  an  alias  certio- 
rari.    Slaght  v.  Robbins,  13  N.  J.  L.  (L.  GTeen)  340. 

4  Witt  t>.  Henze,  58  Wis.  244.  It  is  not  indispensable  that  the  clerk  should 
indorse  the  writ  "  filed  "  at  such  a  date.     Harlon  v.  Rosser,  28  Ga.  219. 

5  Commonwealth  v.  New  Milford,  4  Mass.  446. 
•  Frisbee  t».  Timanus,  12  Fla.  537. 

7  Mott  o.  Commissioners,  19  Wend.  640. 

8  Marshall  v.  Ramsauer,  30  Ark.  532. 
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01.  To  'Whom  directed.  —  The  question  of  proper  parties 
ant  lias  been  already  considered;1  but  the  writ  is  not 
arily,  and  in  all  cases,  served  upon  the  real  defendant. 
lV,  where  a  court  of  record  or  the  judge  thereof,  in  his 
l  capacity,  is  the  defendant,  it  may  be  addressed  to  and 
upon  the  clerk.2    And  an  improper  address,  as  to  an 

individually  instead  of  officially,8  as  well  as  lack  of  ser- 
is  cured  by  making  return  or  entering  appearance. 
)02.  Effeot  of.  —  The  effect  of  the  writ  of  certiorari  is  to 
up  the  records  and  proceedings  in  the  lower  court.  *  It 
>perates  as  a  supersedeas  to  further  proceedings  on  the 
[  which  it  brings  up  to  review ; 6  but  it  does  not  revoke  a 
lent  executed  or  in  process  of  execution.7     Nor  can  the 

of  this  writ  be  extended  by  a  special  order  of  the  judge  of 
iperior  court.8    The  suing  out  of  certiorari  to  remove  a  jus- 

\ipra,  §  1984  et  seq. 

ie  Derton  v.  Boyd,  21  Ark.  264;  Barrett  v.  Jackson,  38  6a.  181. 
Wilson  v.  Gifford,  41  Mich.  417;  50  N.  W.  392. 
emey  o.  City  Council  of  Burlington,  80  Iowa,  470;  45  N.  W.  899. 
ogers  v.  Clinton  Co.,  60  Mo.  101. 

ingsland  v.  Gould,  6  N.  J.  L.  (1  Hals.)  161 ;  Mairs  v.  Sparks,  5  N.  J.  L 
ith.)  513;  s.  p.  elsewhere,  Case  v.  Shepard,  2  Johns.  (N.  Y.)  Cas.  27; 
ler  v.  Murray,  4  Yeates,  (Pa.)  560.  An  order  made  by  the  court  allow- 
b  writ  that  it  shall  not  be  deemed  to  operate  as  a  stay,  does  not  alter  or 
j  the  operation  of  it  in  that  respect,  especially  if  such  order  is  made  after 
it  is  allowed  and  served.  Conover's  Case,  5  Abb.  (N.  Y.)  Pr.  182;  26 
429.  A  certiorari  to  a  subordinate  tribunal  operates  as  a  stay  of  proceed- 
ora  the  time  of  service,  unless  the  order  or  judgment  complained  of  has 
begun  to  be  executed.  Patchin  v.  Mayor,  etc.  of  Brooklyn,  13  Wend. 
.)  664. 

1x  parte  Sanders,  4  Cow.  (N.  Y.)  544,  holding  that  where  three  judges  of 
mmon  pleas  laid  out  a  road,  and,  on  petition  to  discontinue  it,  discontinued 
;  of  it  only,  a  certiorari  issued  to  revise  the  order  to  discontinue  did  not  sus- 
proceedings  as  to  that  part  of  the  road  which  was  not  discontinued.  See 
Veber  v.  Stagray,  75  Mich.  32  ;  42  N.  W.  665;  compare  Shaw's  Estate,  9 
(Pa.)  347,  where  it  was  held  that  a  certiorari  from  the  supreme  court  pre- 
the  orphans'  court  from  proceeding  with  an  attachment.  See  also  Anon. 
11.  214;  Steward  v.  Martin,  1  Yeates,  (Pa .)  49;  Peacock  v.  Leonard,  8 
157;  Conover  ».  Devlin,  26  Barb.  (N.  Y.)  429.  The  practice  under  the 
upon  a  petition  for  certiorari,  —  considered,  as  to  fixing  the  venue  for 
e  proceedings,  as  to  staying  proceedings,  and  as  to  motions  to  quash.  Peo- 
.  Cooper,  57  How.  (N.  Y.)  Pr.  463 ;  see  also  People  v,  Peabody,  5  Abb. 
f.)  Pr.  194;  26  Barb.  437. 

Mayor,  etc.  of  Macon  v.  Shaw,  14  Ga.  162 ;  Taylor  v.  Gay,  20  Ga.  77. 
i  certiorari,  an  injunction  being  declared  a  nullity,  the  order  condemning 
lefendant  for  contempt  for  violating  the  injunction  also  becomes  a  nullity 
e  same  time.     State  v.  Civil  District  Judge,  34  La.  An.  471. 
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tice's  judgment  may  be  pleaded  to  an  action  of  debt  on  such 
judgment,  though  not  sued  out  until  after  the  commencement  of 
such  action.1  And  one  who,  through  no  neglect  of  his  own,  has 
failed  to  appeal  or  apply  for  certiorari  in  apt  time,  may,  on  peti- 
tion for  certiorari,  as  a  substitute  for  appeal,  and  on  notice  to 
the  adverse  party,  have  a  stay  of  execution  until  a  hearing.1 

In  criminal  cases  it  is  always  correct  to  insert  a  special  clause 
in  a  writ  of  certiorari  to  the  court  providing  that  it  shall  operate 
as  a  supersedeas,  and  if  necessary,  to  also  direct  a  special  writ  of 
supersedeas  to  the  sheriff  to  delay  execution  until  the  case  is 
heard  and  determined.8  But  certiorari  to  review  the  resolution 
of  a  city  council  making  an  appointment  under  a  special  law 
which  is  held  to  be  unconstitutional,  will  not  stay  another  elec- 
tion to  the  same  office  under  the  charter.4 

§  2003.  Quashing  the  Writ  —  If,  on  the  return  of  the  writ, 
matters  are  shown  to  the  court  which,  although  not  reviewable 
by  the  writ,  would  have  induced  the  court  to  refuse  it,  had  they 
been  shown  when  the  writ  was  applied  for,  it  will  be  quashed.6 


1  Wemple  v.  Johnson,  13  Wend.  (N.  T.)  515 ;  same  principle,  Launitz  *. 
Dixon,  5  Sandf.  (N.  Y.)  249.  The  removal  of  a  cause  from  before  a  justice  to 
a  superior  court  by  certiorari  is  effected  when  the  writ  is  executed  and  returned, 
and  is  not  postponed  by  a  failure  of  the  justice  to  file  the  papers  in  the  case. 
Uhles  v.  Nolen,  2  Coldw.  (Tenn.)  520.  After  certiorari  to  remove  the  judg- 
ment and  proceedings  of  a  justice  of  the  peace  is  presented  to  him,  any  further 
proceeding  in  the  matter  by  him  is  a  contempt  of  the  court  allowing  the  writ. 
1876.     McQuade  v.  Emmons,  38  N.  J.  L.  397. 

*  Sanders  v.  Norris,  82  N.  C.  4. 

8  John  v.  State,  1  Ala.  95.  For  effect  of  writ  from  Federal  court  in  re- 
venue case,  see  State  v.  Circuit  Judge,  33  Wis.  127.  A  revocation  of  the 
license  of  a  retail  liquor  dealer  under  Revised  St,  Wis.  §§  1558,  1559,  which 
provide  that  such  license  may  be  revoked  for  certain  offences  by  the  village 
board,  extinguishes  the  license;  and  certiorari  taken  to  such  action  is  no  bar 
to  a  prosecution  for  sales  made  either  during  the  pendency  of  the  writ,  or  of  an 
appeal  from  a  judgment  affirming  the  action  of  the  board.  Neuman  v.  State, 
76  Wis.  112;  45  N.  W.  30. 

*  State  v.  Simon,  (N.  J.)  22  A.  120. 

6  State  v.  Woodward.  9  N.  J.  L.  (4  Hals.)  21;  Haines  ».  Campion,  18  N. 
J.  L.  (3  Harr.)  49;  State  v.  Ten  Eyck,  18  N.  J.  L.  (8  Harr.)  373;  Ellet  r. 
Moore,  6  Tex.  243 ;  Leech  v.  Irwing,  3  Miss.  (2  How.)  887.  On  motion  to 
quash  a  writ  of  certiorari,  the  allegations  of  the  writ  are  taken  to  be  true. 
Small  v.  Bischelberger,  7  Col.  563.  Where  the  return  to  a  writ  of  certiorari 
shows  that  it  was  never  allowed,  a  judgment  dismissing  it  will  be  affirmed 
without  considering  whether  plaintiff  therein  would  have  been  entitled  to  amend 
it,  or  whether  he  could  bring  error  on  the  refusal  to  allow  an  ameudineut 
Young  v.  Kelsey,  46  Mich.  414. 
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ugly,  certiorari  that  was  issued  to  the  court  of  common 
return  proceedings  had  before  that  court  was  quashed, 
its  jurisdiction,  in  the  matter  of  those  proceedings  and 
rd  thereof,  had  been  transferred  by  statute  to  another 
-1     And  a  writ  of  certiorari  will  be  dismissed  when  it 

by  the  return  thereof  that,  on  the  relation  of  the  same 
mong  others,  the  subject-matter  of  the  suit  has  been  heard 
idged  by  the  supreme  court,  on  certiorari,  and  judgment 
1  against  such  party.2 

i  are  various  grounds  appearing  upon  the  face  of  such 
pon  which  a  motion  to  quash  may  be  based.  Thus  it 
i  that  unless  the  name  of  the  person  who  sues  out  the 
stated,  either  on  the  back  of  the  writ  or  in  the  rule  for 
y  it,  it  will  be  quashed.8  So  certiorari  to  remove  a  road 
ich  did  not  set  out  the  termini  of  the  road  was  quashed.4 
iignments  in  the  motion  to  vacate  the  writ  that  "the 
:  and  writ  wholly  fail  to  show  on  their  face  any  case  in 
such  writ  ought  to  issue,"  and  "the  writ  is  in  other 
\  informal,  defective,  and  insufficient, "  should  be  disre- 
as  too  indefinite.6  Nor  is  the  incorrectness  or  incom- 
es of  a  justice's  return  a  cause  for  quashing  certiorari ;  it 

amended  and  completed  by  a  new  return  ordered  on 
bion  of  the  plaintiff.6 

i raon  wealth  v.  Winthrop,  10  Mass.  177. 

e  v.  Water  Commissioners,  30  N.  J.  L.  247 ;  State  v.  Jersey  City,  80 
250. 

dington  v.  Stanton,  7  N.  J.  L.  (2  Hals.)  84;  e.  p.  State  t>.  Cook,  32 
347.     But  the  writ  will  not  be  quashed  merely  because  the  state  is 
•ly  indorsed  as  plaintiff.     State  v.  Hanford,  11  N.  J.  L.  (6  Hals.)  71; 
State  v.  Giberson,  14  N.  J.  L.  (2  Green)  388. 
e  Road  in  Nantmill,  4  Yeates,  (Pa.)  433. 

mpion't;.  Board  of  County  Comm'rs,  5  Dak.  416;  41  N.  W.  739. 
ley  v.  Sargent,  2  N.  J.  L.  (1  Pen.)  141 ;  State  v.  Kirby,  5  N.  J.  L. 
.)  835;  see  also  Schuyler  p.  Warner,  1  Cow.  (N.  Y.)  59.  Compare 
.  Champion,  108  111.  137,  holding  that  a  writ  of  certiorari  is  properly 
when  the  proceedings  sought  to  be  reviewed  are  incomplete,  and  but 
>art  of  the  record  is  before  the  court.  Sufficient  ground  for  dismissal.  — 
ssued  for  want  of  affidavit  previously  filed  with  clerk,  People  v.  Judges 
Circuit  Court,  2  Dougl.  (Mich.)  116 ;  because  granted  after  time  fixed 
)ixon  v.  Cam thers,  9  Yerg.  (Tenn .)  30 :  because  assignments  of  error  not 
>  clerk  in  time,  Brown  v.  Peterson,  38  N.  J.  L.  189;  that  only  one  bond  is 
id  one  writ  issues  to  carry  up  two  cases,  Smith  v.  Hearne,  2  Stew.  &  P. 
1 ;  that  costs  have  not  been  paid  and  tiond  filed  within  time  required, 
Arnold,  64  6a.  599 ;  failure  of  the  plaintiff  to  move  for  the  issue  of  the 
miable  at  the  next  term,  Derton  v.  Boyd,  21  Ark.  264 ;  because  it  did 
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§  2004.    Amending  Writ.  —  In  most  matters  of  mere  formal  de- 
fect the  writ  may  be  amended  at  any  time  before  judgment  sus- 

not  appear  from  the  justice's  return  that  there  has  been  a  final  judgment,  Kirk 
v.  Graham,  14  Tex.  316.  An  order  in  a  writ  of  certiorari  staying  proceedings 
under  the  revocation  of  a  license  by  the  village  board  may  be  vacated  by  the 
judge  granting  the  writ.  Neumau  v.  State,  76  Wis.  112;  45  N.  W.  30.  On 
certiorari  to  a  justice  of  the  peace  in  a  landlord  and  tenant  proceeding  where 
the  relation  is  denied,  the  writ  will  be  quashed  where  the  complaint  shows  facts 
which  will  create  the  relation  of  landlord  and  tenant,  as  the  evidence  cannot  be 
considered  on  certiorari.  Barber  v.  Harris,  6  Mackey,  586.  The  writ  will  be 
dismissed  if  the  plaintiff  does  not  pursue  it  by  calling  on  the  court  below  to 
complete  the  return.  Vuorhies  v.  Kerns,  3  N.  J.  L.  (2  Pen.)  966.  Or  if  it  is  not 
prosecuted  with  due  diligence.  Bell  v.  Overseers,  14  N.  J.  L.  (2  Green)  131 ; 
Anon.  16  N.  J.  L.  (1  Harr.)  394.  *  In  Indiana,  Bannister  v.  Allen,  1  Black f. 
( Ind.)  414.  Insufficient  grounds.  —  That  the  penalty  of  the  bond  is  less  than  the 
amount  prescribed  by  the  order  of  the  judge  by  whom  the  writ  was  granted, 
McClellan  v  Allison,  19  Ala.  671 ;  that  the  judge's  certificate  says  nothing 
about  the  boud  if  the  same  be  properly  executed  and  incorporated  in  the  record, 
Kelly  v.  Jackson,  67  Ga.  274 ;  on  account  of  a  defect  in  the  bond,  unless  the 
appellant  fails  or  refuses,  when  required,  to  make  a  good  one,  Davis  v.  Calhoun, 
21  Ala.  445 ;  because  after  service  of  the  writ  on  commissioners  they  have  de- 
livered the  assessment  rails  to  the  supervisors,  People  v.  Commissioner  of  Taxes, 
etc.  in  New  York,  46  How.  (N.  Y.)  Pr.  227;  because  an  indictment  was  in  the 
court  of  sessions,  when  the  writ  was  allowed,  if  it  were  in  the  former  court 
when  the  writ  was  served,  People  v.  Jewett,  3  Wend.  (N.  Y.)  314;  because  the 
party  to  the  proceeding  in  probate  court  was  dead  when  the  writ  was  issued, 
Commonwealth  v.  M'Allister,  1  Watts,  (Pa.)  307;  that  the  court  had  ordered 
the,8ame  to  issue  at  a  previous  term,  when,  by  the  carelessness  of  the  opposite 
counsel,  the  petition  had  been  mislaid,  and  the  issuing  of  the  writ  so  prevented, 
Hopkins  v.  Suddeth,  18  Ga.  518.  Where  a  certiorari  was  granted  by  the  judge 
of  another  circuit  than  that  in  which  the  case  was  pending,  upon  a  petition 
which  did  not  show  that  the  judge  of  the  latter  was  absent,  such  latter  judge 
properly  overruled  a  motion  to  dismiss  the  writ  on  that  ground,  at  the  same 
time  certifying  that  he  had  in  fact  been  absent.  Prescott  v.  Carter,  76  Ga.  103. 
When  a  motion  to  dismiss  a  certiorari  is  not  signed  by  counsel,  but  has  been 
recognized  and  acted  upon  by  the  court,  aud  no  objection  has  been  taken  to  it 
because  it  was  not  signed,  no  objection  made  afterwards  to  it,  On  this  ground, 
is  tenable.  Flanagan  v.  Smith,  21  Tex.  493.  Defective  service.  — The  proper 
remedy  of  a  party  defectively  served  with  a  writ  of  certiorari  is  by  a  motion  to 
supersede  the  writ.  When  there  has  been  no  voluntary  return  thereto  by  the 
party  addressed,  so  the  writ  is  not  before  the  court,  a  motion  to  quash  would  be 
irregular.  1874,  State  v.  Fond  du  Lac,  35  Wis.  87.  Time  of  motion.  —  A  motion 
to  dismiss  for  want  of  a  sufficient  certiorari  bond  must  be  made  at  the  return 
term,  Payne  v.  Martin,  1  Stew.  (Ala.)  407;  motion  to  dismiss,  on  the  first  day 
of  the  term,  for  want  of  a  return,  is  premature,  Hill  v.  Young,  3  Mo.  337.  Too 
late  after  defendant  has  appeared  and  pleaded,  Fitzpatrick  r.  Ray,  12  Miss. 
(4  Smed.  &  M.)  645 ;  or  matter  has  been  submitted  to  court,  Caledonia  Com- 
pany v.  Trustees  of  Hoosick  Falls,  7  Wend.  (N.  Y  )  508,  665;  Chappell  ». 
Jones,  8  Humph.  (Tenn.)  107.  See  Spencer  v.  Gill,  23  Ga.  8;  compare  Handle 
v.  Williams,  18  Ark.  380. 
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an  order  to  quash.  Thus  where  the  seal  attached  to 
,ri  is  not  the  seal  of  the  court  out  of  which  the  writ  is- 
l  amendment  by  affixing  the  right  seal  may  be  allowed.1 
orari  to  review  a  justice's  judgment,  stating  a  judgment 

the  wrong  party,  may  be  amended.2  Leave  was  given  to 
i  writ  of  certiorari  by  correcting  the  statement  of  the  form 
tction  below  from  "  trespass  "  to  "  debt ; "  8  also,  where  a 
J3  intervened  between  its  teste  and  return,4  and  by  insert- 

teste  day.6  So  where,  in  certiorari  from  the  superior 
o  a  justice's  court  in  a  forcible  entry  and  detainer  pro- 
,  everything  was  done  except  obtaining  the  previous  man- 

the  court  for  the  writ,  it  was  held  that  the  certiorari 
>e  amended  on  motion  by  adding  it.6 

III.   The  Answer  or  Return. 


eneral  Requisites, 
ime— WhereGranting  has  Effect 
of  Writ  of  Error  or  Appeal, 
ecord  as  Part  of  Return. 
ame  Subject. 

ecord  to  be  transmitted  without 
Addition,  Diminution,  or  Alter- 
ation, 
onclusireneas  of  Return. 


§2011.  A  mending' Return. 

2012.  Compelling  Return  to  be  made. 

2013.  Returns  by  Justices  of  the  Peace 

—  Conclusiveness. 

2014.  Duty  of  Justice  herein. 

2015.  Same  —  Presumptions. 

2016.  Return  by  Statutory  Tribunal 

2017.  Same  —  Presumptions. 


)5.  General  Requisites.  —  In  certiorari  there  is  no  formal 
g  on  the  part  of  defendant.  The  return  takes  the  place 
aswer  in  an  ordinary  action,  and  is  sometimes  designated 
u  The  only  office  which  the  common  law  writ  of  cer- 
performs  is  to  have  certified  the  record  of  a  proceeding 
i  inferior  to  a  superior  tribunal,  and  it  is  the  duty  of  the 
4  body  to  whom  it  is  directed  to  transmit  a  complete 
ipt  of  the  record,  properly  certified,  to  the  court  awarding 
t  without  any  statement  of  facts  dehors  the  record.7    The 

pie  v.  Steuben  C.  P.,  5  Wend.  (N.  Y.)  103. 

i  v.  Silsbie,  1  Cow.  (N.  Y.)  582. 

ip  v.  Palmer,  Col.  &  C.  (N.  Y.)  Cas.  302 ;  1  Cai.  486. 

*am  v.  Morris,  2  Wend.  (N.  Y.)  259;  Jackson  v.  Crane,   1  Cow. 

18. 

lk  v.  Fulton,  1  Cow.  (N.  Y.)  41. 
Donald  v.  Cousins,  23  Ga.  227. 
amissioners  o.  Supervisors,  27  111.  140. 
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return  must,  in  itself,  contain  a  complete  history  of  the  proceed- 
ings ;  it  must  not  refer  to  and  adopt  the  affidavit  on  which  the 
certiorari  was  granted.1  No  more  of  the  facts  need  be  returned 
than  are  necessary  to  determine  upon  the  point  of  jurisdiction,  or 
other  question  of  law  arising  in  the  course  of  the  proceedings.1 
Certiorari  to  a  court  of  sessions,  and  to  a  justice  of  the  peace, 
sometimes  requires  that  the  proceedings  and  evidence  be  returned ; 
but  this  is  not  a  common  law  requirement8 

§  2006.    Same  —  Where   Granting  haa  Effect  of  Writ  of  Error  or 

Appeal  —  Under  the  liberal  provisions  of  some  states,  as  has  been 
frequently  stated,  the  remedy  is  extended  to  bringing  up  the  case 
for  new  trial  upon  a  proper  showing.  Where  such  is  the  case  the 
record,  the  proceedings  in  the  nature  of  a  record,  the  rulingB  of 
the  inferior  tribunal  upon  the  admission  or  rejection  of  testimony, 

1  Mann  v.  Swift,  3  Cow.  (N.  Y.)  61 ;  Chase  v.  Board  of  Aldermen  of  Spring- 
field, 119  Mass.  556;,  compare  Jackson  v.  People,  9  Mich.  111.  The  return  to 
a  writ  of  certiorari  commanding  a  board  of  police  commissioners  to  certify  all 
their  acts  in  the  removal  of  a  police  officer  must  contain  a  statement,  in  effect, 
that  all  such  acts  are  therein  returned,  failing  which  a  further  return  mast  he 
directed.     People  v.  MacLean,  (Super.  N.  Y.)  19  N.  Y.  S.  548. 

2  Rathburn  v.  Sawyer,  15  Wend.  (N.  Y.)  451 ;  s.  p.  People  v.  Mayor,  etc. 
2  Hill,  (N.  Y.)  9;  People  v.  Van  Alstyne,  32  Barb.  (N.  Y.)  181;  People  p. 
Goodwin,  5  N.  Y.  (1  Seld.)  568;  People  v.  Lawrence,  32  Barb.  (N.  Y.)  177; 
People  v.  Overseers,  etc.,  15  Barb.  (N.  Y )  286.  Should  state  facts,  and  not  mat- 
ters which  respondents  deem  will  occur;  Fairbanks  v.  Fitchburg,  132  Mass.  42. 
As  to  sufficiency  of  return  by  highway  commissioners,  see  State  v.  Commis- 
sioners of  Washoe,  12  Nev.  17 ;  by  board  of  supervisors  to  petition  by  sheriff 
for  rejecting  account  for  board  of  prisoners,  People  v.  Board  Sup'rs  Clinton 
County,  (Sup.)  20  N.  Y.  S.  273.  Where  a  board  of  supervisors  refuses  to 
make  a  return  to  a  writ  of  certiorari  until  the  fees  for  preparing  the  same  are 
paid,  it  should  state  the  amount  of  fees  demanded,  as  measured  by  Code  Civil 
Proc.  §  2135.     People  v.  Board  Sup'rs  Fulton  County,  (Sup.)  20  N.  Y.  S.280. 

Action  for  False  Return.  —  In  an  action  for  an  alleged  false  return  to 
a  certiorari  issued  to  review  the  proceedings  of  a  highway  commissioner,  a 
judgment  for  plaintiffs  will  be  reversed,  where  it  appears  that  the  portion  ob- 
jected to  was  intended  as  a  statement  by  defendant  of  his  holding  as  a  commis- 
sioner, and  not  as  an  independent  assertion  of  a  fact,  and,  further,  where  the 
return  seems  to  indicate  that  the  statement  did  not  originate  in  it,  but  was 
contained  in  defendant's  certificate  of  the  proceedings  made  at  the  time  the 
matter  was  before  him.     Beardslee  v.  Dolge,  (Sup.)  20  N.  Y.  S.  161. 

«  See  Nicholls  v.  Williams,  8  Cow  (N.  Y.)  13;  Wilson  *.  Fenner,  3  Johns. 
(N.  Y.)  439 ;  Sweet  ».  Overseers,  3  Johns.  (N.  Y.)23;  Brookhaven  ».  Southold, 
2  Cow.  (N.  Y.)  575;  Dodge  t>.  Coddington,  3  Johns.  (N.  Y.)  146.  Elsewhere, 
see  Kizer  ».  Downey,  1  Harr.  (Del.)  530 ;  Ward  t>.  Lewis,  1  Stew.  (Ala.)  26; 
Managers,  etc.  v.  Zinck,  1  Ashm.  (Pa.)  64;  but  see  Starr  v.  Trustees  of 
Rochester,  6  Wend.  (N.  Y.)  564. 
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uctions  given  to  the  jury  and  refused,  with  the  exceptions 
3gether  with  so  much  of  the  evidence  as  may  be  proper 

the  bearings  of  such  rulings  and  instructions,  and  the 
e  to  the  petitioner,  may  be  brought  before  the  court  in 
rn  to  certiorari  for  examination  and  review.1    The  prin- 

in  some  cases,  extended  by  analogy  to  cases  of  certiorari 
tory  tribunals.     Thus  it  was  held  that  where,  upon  cer- 

the  question  was,  whether  county  supervisors  were 
ed  to  submit  the  question  of  relocation  of  a  county  seat 
3,  it  was  error  for  the  court  simply  to  rely  upon  a  state* 

the  supervisors  made  in  their  return,  that  the  names  of 
>ters,  properly  counted  upon  the  petition,  exceeded  in 
those  upon  the  remonstrance,  and  that  the  court  should 
imined  evidence  submitted  with  the  statement,  and  thereby 
ned  the  truth  or  falsity  of  the  statement.2 
7.  Reoord  aa  Part  of  Return.  —  In  order  to  a  review  of  any 
i  raised  on  a  petition  for  certiorari,  the  question  must  be 
id  by  the  record  of  the  inferior  tribunal.8  And  a  clerk 
irt  to  whom  certiorari  has  been  directed  should  make  a 
that  "  in  obedience  to  that  writ  he  has  sent  the  annexed 
'  and  this  should  be  made  under  his  hand  and  seal  of 

The  record  or  proceedings  are  returned,  or  at  least  con-* 

as  returned,  in  answer  to  certiorari  issued  by  a  superior 
iferior  tribunal,  although  the  return  itself  states  that  a 
ily  has  been  sent  up ;  and,  under  the  statute,  where,  the 
trying  a  forcible  entry  and  detainer,  sends  up  the  origi* 
>ers  with  a  transcript  of  the  proceedings,  all  duly  certi- 
l6  circuit  court  should  require  the  appellant  to  assign 
without  awarding  an  alias  certiorari  to  bring  up  copies  of 

nesota,  etc.  R.  R.  Co.  v  MoNamara,  13  Minn.  508;  Dryden  v.  Swin- 
)  VV.  Va.  89.  A  general  exception  to  the  legality  of  the  magistrate's 
t  is  not  to  be  sustained  merely  because  the  return  to  the  certiorari 
no  evidence,  the  case,  as  to  matters  of  evidence,  being  one  for  appeal. 
&  A.  R.  Co.  v.  Pitts,  79  Ga.  582  ;  4  S.  £.  921.  Although  a  part  of 
may  not  be  responsive  to  the  writ,  it  will  not,  necessarily,  be  stricken 
ire  it  simply  shows  upon  what  evidence  the  board  proceeded,  and  in 
inner  it  reached  the  result  upon  which  was  based  the  order  objected  to. 
Miller,  60  Iowa,  243. 
ne  v.  Miller,  00  Iowa,  243. 

te  v.  Powers,  68  Mo.  320.    See  Matter  of  Eightieth  Street,  16  Abb 
Pr.  169. 
te  v.  Martin,  2  Ired.  (N.  C.)  L.  101. 
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the  original  papers. 1  But  it  is  not  necessary  that  the  transcript 
should  be  affixed  to  the  writ  of  certiorari  (although  it  is  most 
proper  it  should  be  so),  provided  enough  appears  to  show  the 
court  into  which  it  is  certified  that  it  is  in  truth  the  proper 
transcript2  When,  however,  a  writ  of  certiorari  identifies  the 
documents  to  be  returned,  the  respondent  must  return  them, 
even  though  no  affidavit  is  appended  to  the  writ.8 

§  2008.  Same  Subject  —  The  question  of  what  goes  to  make 
up  the  record  which  must  be  returned  on  certiorari,  depends 
upon  the  purpose  for  which  the  writ  lies  in  the  particular  case, 
or  within  the  particular  jurisdiction,  and  the  nature  of  the  com- 
mand of  the  writ.  On  service  of  common  law  certiorari,  the 
inferior  tribunal  must  transmit  a  full  transcript  of  all  the  pro- 
ceedings to  the  court  awarding  the  writ.4    Such  transcript  should 

1  Bell  v.  Killcrease,  11  Ala.  685.  The  original  papers  in  an  action  before 
a  justice  are  not  to  be  sent  up  in  answer  to  a  writ  of  certiorari.  Barfield  p. 
McCombs,  (Ga.)  15  S.  £.  666.  Assessment  roll.  —  The  fact  that  the  as- 
sessments rolls  were  in  possession  of  the  tax  collector  when  the  writ  of  cer- 
tiorari, for  their  correction,  was  issued  to  the  village  trustees,  is  immaterial,  as 
Acts  N.  Y.  1880,  c.  269,  does  not  require  the  original  assessment  rolls  to  be  re- 
turned in  answer  to  the  writ;  affirming  in  part  and  reversing  in  part,  10 
N.  Y.  S.  295.  People  o.  Adams,  (N.  Y.)  26  N.  E.  746;  125  N.  Y.  471.  A 
copy  or  transcript  of  the  record  is  regarded  as  the  record  itself.  Nichoils  t>. 
State,  5N.JL  (2  South.)  542;  State  t\  Gastin,  5  N.  J.  L.  (2  South.)  746. 
Compare  Wolfe  v.  Horton,  3  Cai.  (N.  Y.)  86. 

1  State  v.  Carroll,  5  Ired.  (N.  C.)  L.  139. 

•  Whistler  v.  Lenawee  County  Drain  Comm'rs,  39  Mich.  803.  For  the 
purposes  of  a  hearing  on  certiorari,  as  to  the  propriety  of  proceedings  in  the 
alteration  of  the  boundaries  of  a  school  district,  the  original  certificate  of  such 
proceedings,  and  not  a  copy,  being  the  record  thereof  made  by  the  county 
clerk,  should  be  produced  at  the  hearing.  State  v.  Browning,  28  N.  J.  L.  (4 
Dutch.)  556. 

4  McManus  v.  McDonough,  4  111.  App.  180;  State  v.  Gibbons,  4  N.  J.  L. 
(1  South.)  40.  The  clerk  can  only  return  a  transcript  of  such  documents, 
orders,  etc.,  as  remained  of  record  or  on  file  in  his  office.  Central  Pacific  K.  R. 
Co.  v.  Board  of  Equalization,  34  Cal.  852.  He  should  not  include  matter 
which  is  neither  part  of  the  record  nor  of  the  proceedings  before  the  inferior 
tribunal,  such  as  affidavits  presented  to  him  of  such  tribunal  after  the  issuance 
of  the  writ,  or  his  certificate  based  thereon.  State  t>.  Board  of  Equalization, 
7  Nev.  83.  But  when  a  judgment  is  amended  nunc  pro  tunc,  pending  an  ap- 
peal, the  amendment  is  properly  included  in  the  return  to  a  certiorari  after- 
wards granted.  Drake  t>.  Johnston,  50  Ala.  1.  A  certiorari  issued  under  2 
Rpv.  Stat.  736,  §  27,  —  which  requires  the  district  attorney  to  sue  out  the  writ 
when  judgments  shall  have  been  stayed  upon  any  indictment,  —  brings  up  the 
indictmeut  as  well  as  the  exceptions.  People  v.  Mounais,  17  Abb.  (X.  Y.) 
Pr.  845 
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tie  complaint  and  the  proceedings  had  thereon,  and  no 
3f  fact  or  any  ruling  made  in  the  admission  of  evidence 
nsidered.1  But  where  the  common  law  writ  is  granted 
ze  of  the  peace,  in  case  of  a  summary  conviction  for  a 
offence,  it  brings  up,  not  only  questions  affecting  the 
on  of  the  magistrate,  but  whether  there  was  sufficient 
to  warrant  a  conviction  of  the  party  accused ;  and  in 

the  evidence  must  appear  on  the  face  of  the  record,  or 
iction  will  be  quashed.2  So  under  the  laws  of  New 
tich  entitle  relator  before  removal  from  office  to  be  in- 
>f  the  cause,  and  to  an  opportunity  for  explanation, 
1  certiorari  to  review  the  proceedings  by  which  relator 
oved  from  the  office  of  clerk  of  markets,  the  return  re- 
a  communication  sent  to  a  relator  calling  his  attention 
s  charges  made  against  him,  it  was  held  an  order  should 
}d  directing  a  copy  of  the  communication  to  be  added  to 
n.8  But  where  the  return  to  a  writ  of  certiorari  directed 
rict  court,  and  requiring  it  to  send  up  a  judgment  in  a 
re  the  debt  or  demand  in  controversy  exceeded  two  hun- 
lars,  showed  certain  exceptions  taken  in  the  trial  below, 
ed  by  the  judge,  and  it  was  alleged  that  other  exceptions 
3re  not  returned,  and  motion  was  made  for  a  rule  requir- 
judge  to  seal  and  return  such  omitted  exceptions  set 
rbatim,  it  was  held  that  the  motion  must  be  denied,  the 

of  the  Supreme  Court  upon  the  writ  of  certiorari  not 
ng  a  rule  requiring  an  inferior  court,  whose  adjudication 
it  to  be  reviewed,  to  return  any  specific  matter,  nor  a 
ipelling  a  judge  to  seal  an  exception.4  Nor  where  a  writ 
orari  issues  to  the  probate  court,  requiring  it  to  certify 
lence  in  condemnation  proceedings  before  it,  "so  far  as 
sary  to  present  the  questions  of  law  arising  on  any  point 
1  in  the  affidavit "  for  the  writ,  is  it  necessary  that  the 

x>n  v.  City  of  La  Grande,  (Or.)  22  P.  Ill;  17  Or.  577;  People  v. 
s  Commissioners,  30  N.  Y.  72 ;  opinion  of  court  no  part  of  record, 
;r  Dublin,  etc.  Road,  94  Pa.  St.  126.  A  justice's  return  of  what  he 
officially  "  must  determine  the  result  of  a  certiorari.  Alt  v.  Lalone, 
302. 

lijo  v.  County  of  Bernalillo,  8  N.  M.  207 ;  7  P.  19.    See  also  St.  Paul 
n,  16  Minn.  102. 

pie  v.  Myers,  8  N.  Y.  S.  555 ;  55  Hun,  608. 
len  v.  Gartner,  (N.  J.)  18  A.  691. 
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stenographer's  notes  of  the  testimony  should  be  included  in  the 
return,  nor  can  they  be  used  to  impeach  it,  especially  if  they  are 
hot  official.1 

§  2009.  Reoord  to  be  transmitted  without  Addition,  Diminution, 
or  Alteration.  —  In  making  transcript  of  a  record  called  for  by 
certiorari,  the  duty  of  the  clerk  is  to  copy  it  as  it  appears  on  file, 
without  assuming  to  make  amendments.2  Nor  will  the  court 
allow  the  transcript  of  a  record  filed  on  certiorari  to  be  with- 
drawn for  the  purpose  of  amendment.8  And  when  a  writ  of  cer- 
tiorari under  the  statute  is  awarded  to  a  justice  to  review  his 
judgment,  the  justice  must  certify  and  send  the  record  as  the 
writ  finds  it ;  nor  can  he,  after  the  writ  reaches  him,  make  con- 
templated or  intended  certificates  of  facts  and  bills  of  exceptions 
parts  of  such  record.4  But  the  rule  does  not  prevent  the  per- 
forming of  official  acts  required  to  properly  authenticate  the 
record,  nor  the  supplying  of  matters  which  have  been  inadver- 
tently omitted.  Accordingly,  on  certiorari  to  review  proceed- 
ings opening  a  street,  and  condemning  property  therefor,  where 
the  transcript  shows  orders  of  publication  published  in  certain 
papers,  it  may  be  amended  by  filing  as  part  thereof  a  certificate 
showing  that  the  city  printing  was  duly  awarded  to  those 
papers.6 

§  2010.  Conclusiveness  of  Return.  —  A  return  to  certiorari  can- 
not be  contradicted  by  an  assignment  of  errors,  nor  can  a  fact 
distinctly  and  totally  unconnected  with  the  record  be  specially 
assigned,  showing  a  want  of  jurisdiction,  in  the  tribunal  to 
which  the  certiorari  is  sent.6  And  when  a  return  is  made  to 
certiorari  requiring  all  proceedings  sent  up,  the  presumption  is 
that  the  return  is  full,  and  the  burden  will  lie  on  defendants  to 
supply  any  diminution  which  they  may  allege  in  the  return.7 

1  Traverse  City,  K.  &  G.  R.  Co.  t>.  Seymour,  82  Mich.  878;  45  N.  W.  826. 

9  Stroud  v.  State,  65  Ala.  77.  Where  an  application  for  a  writ  of  certiorari 
is  made  in  due  form,  and  an  interpolation  of  the  record  is  alleged,  the  prac- 
tice is  to  grant  the  writ  without  regard  to  the  materiality  of  the  grounds  on 
which  it  is  asked.   Reed  v  Currey,  40  111.  73;  Schirmer  v.  People,  40  1U.  66. 

«  Rivard  v.  Walker,  40  111.  120 

*  Bee  v.  Seaman,  (W.  Va.)  15  S.  E.  178. 

*  State  v.  City  of  Kansas,  89  Mo.  84;  14  S.  W.  515. 

*  Haines  t>.  Judges  of  Westchester,  20  Wend.  (N.  T.)  625. 

T  State  v.  Jersey  City,  44  N.  J.  L.  186 ;  Matthews  a.  Otsego  County  Super* 
visors,  48  Mich.  587;  People  v.  Board  Sup'rs  Clinton  County,  (Sup.)  19 
N.  Y.  S.  642.     A  defect  in  the  prayer  of  a  petition  for  a  certiorari  should 


cviil]         petition,  whit,  and  betukn.  1647 

other  hand,  where  the  affidavits  on  which  a  petition  for 
is  based  state  facts  different  from  those  in  the  record, 
er  will  prevail,  and  the  affidavit  will  not  be  received  to 
ict,  add  to,  or  amend  the  same,  which  can  be  done  only 
pplication  to  the  court  below  to  correct  the  record.1    Nor 

return  of  a  justice  of  the  peace,  after  his  term  has  ex- 
)  a  writ  of  certiorari,  be  used  to  contradict  the  return  of 
>rd  by  his  successor.2 

same  presumptions  exist  with  respect  to  the  record  re- 
on  certiorari  to  statutory  tribunals,  as  in  the  case  of 

Accordingly,  the  return  of  county  commissioners,  cer- 
the  facts  proved  before  them  and  their  rulings,  in  answer 
ition  for  a  writ  of  certiorari,  is  conclusive  as  to  all  facts 
their  jurisdiction  passed  upon  by  them ;  and  if,  instead 
.  return,  they  file  an  answer  raising  issues  of  fact,  the 
mnot  render  judgment  upon  such  disputed  facts.8  On  the 
rinciple,  in  certiorari  to  review  an  assessment  on  lands 
;d  by  the  repair  of  a  ditch,  the  mere  allegation  in  the 
1  that  some  of  the  work  was  ordered,  not  by  the  county 
>f  supervisors  but  by  an  individual  member,  does  not  show 
was  done  without  authority,  as  he  may  have  been  an  officer 
it  of  the  board,  expressly  or  impliedly  authorized  by  the 
:o  direct  the  work.4  But  where  a  statute  relating  to  cer- 
to  review  the  determination  of  assessors  provides  no  mode 

eemed  ground  for  reversing,  on  appeal,  the  decree  made  allowing  the 

any  presumption  can  be  indulged  in  aid  of  the  proceedings  below,  by 

le  decree  can  be  sustained.    Election  Cases,  65  Pa.  St.  20. 

fmann  v.  Superior  Court,  21  P.  862;  79  Cal.  475.     See  also  Sayers 

ior  Court,  84  Cal.  642;   24  P.  296;    State  r.  Riley,  43  La.  An.  177; 

18;  Schroder  v.  Crary,  11  Iowa,  555;    Simpson  v.  McBride,  78  Ga. 

nder  Code  Civil  Proc.  N.  Y.  §  2138,  when  the  return  to  a  writ  of  cer- 

i  silent  in  respect  to  the  averments  of  the  petition,  those  averments 

i  taken  to  be  true.     People  v.  City  of  Brooklyn,  106  N.  Y.  676;  13 

2.     And  if,  upon  the  hearing,  it  shall  appear  necessary  for  the  proper 

on  of  the  matter,  testimony  may  be  taken ;  the  return  to  the  writ  is 

luaive.    People  v.  Carter,  5  N.  Y.  S.  507 ;  52  Hun,  458;  under  Gantt's 

j.  §§  1196,  1197,  the  return  of  a  justice  of  the  peace  to  a  certiorari  is 

elusive.     Hickey  v.  Matthews,  43  Ark.  841. 

re  Evingson,  (N.  D.)  49  N.  W.  733. 

svksbury  ».  Commissioners  of  Middlesex,  117  Mass.  56S.    See  also  Ha- 

ksex  County  Comm'rs,  (Mass.)  29  N.  £.  1083. 

omans  v.  Riddle,  (Iowa)  50  N.  W.  886.    As  to  proper  time  for  filing 

a  contradicting  return,  see  People  v,  Wemp4e,  15  N.  Y  &  446. 
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this  branch  of  the  subject,  it  may  not  be  amiss  to  give  it  a  more 
particular  notice.  And  preliminarily  it  may  be  stated,  that  in 
reviewing  the  judgment  of  a  justice's  court  upon  a  common  law 
writ  of  certiorari,  the  record  imports  verity,  even  upon  matters 
going  to  the  jurisdiction,  notwithstanding  contrary  statements 
in  the  justice's  return.1  Accordingly  it  was  held  that  where 
the  return  of  a  justice  purports  to  show  all  the  questions  asked 
of  defendant  on  the  trial,  affidavits  of  jurors  in  the  case  cannot 
be  heard  to  vary  or  alter  the  return.2  And  where  the  return  of 
a  justice  to  the  writ  of  certiorari  shows  no  fact  authorizing  the 
issue  of  a  summons  returnable  in  less  time  than  provided  in  the 
statute,  prir^ia  facie,  it  was  issued  without  authority.8  So  where 
the  record  showed  that  the  justice  adjourned  the  case  to  a  cer- 
tain time  at  his  office,  and  that  at  the  time  specified  he  called 
said  case,  but  did  not  state  where  it  was  called,  it  was  held  that 
it  must  be  presumed  that  he  called  it  at  his  office ;  and  upon  a 
common  law  certiorari  the  contrary  cannot  be  shown  by  his  re- 
turn, or  by  any  evidence  outside  of  the  record.4 

A  justice's  return  setting  out  testimony  in  detail  should  be 
understood  as  stating  the  whole  of  the  evidence  in  conformity 
with  the  requirement  of  the  statute,  without  an  express  aver- 
ment to  that  effect,  unless  the  contrary  distinctly  appears.6  If 
the  facts  are  not  correctly  stated,  relator  should  apply  for  a 
further  return ;  he  cannot  correct  it  by  affidavit  or  assignment  of 
errors.6  But  as  to  facts  and  occurrences  not  required* by  the 
statute  to  be  entered  on  the  docket,  a  somewhat  different  rule 
applies,  and  the  return  must  be  taken  to  be  true,  although  con- 
tradicted bv  entries  on  his  docket.7 

§  2014.  Duty  of  Justice  herein.  —  On  a  petition  for  certiorari 
to  a  justice  of  the  peace,  based  upon  the  ground  that  he  has 

1  Cassidy  t;.  Millerick,  52  Wis.  379.    See  Schroder  t?.  Crary,  11  Iowa,  555. 

a  Peterson  v.  Ringelberg,  42  N.  W.  1080;  76  Mich.  107.  That  the  return 
of  a  justice  cannot  be  contradicted  by  the  oath  of  bystanders,  see  Prall  e. 
Waldron,  2  N.  J.  L.  (1  Pen  )  145. 

»  Allen  v.  Stone,  9  Barb.  (N.  Y.)  60. 

4  Cassidy  v.  Millerick,  52  Wis.  379. 

6  Orcutt  p.  Cahill,  24  N.  Y.  578.     See  Post  v.  Black,  5  Den.  (N.  Y.)  66. 

•  People  v.  Powers,  19  Abb.  (N.  Y.)  Pr.  99.  Warren  v.  Wilson,  63  Ga.  372. 
The  Georgia  practice  as  to  traversing  a  magistrate's  return  on  certiorari,  con- 
sidered. Hirt  v.  Linton,  59  Ga.  881 ;  Star  Glass  Co.  v.  Longley,  64  Ga.  576. 
See  also  Gervais  v.  Powers,  1  Minn.  45. 

7  Weaver  p.  Lammon,  28  N.  W.  905 ;  62  Mich.  366. 
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unjustly  on  the  merits,  all  the  evidence  which  was  before 
u Id  be  reported,  with  an  allegation  that  wrong  has  been 
nt  in  a  case  where  this  was  evidently  the  intention  of 
illant,  though  without  a  distinct  allegation  that  he  has 

all  the  evidence,  if  the  evidence  reported  shows  the 
3  of  the  judgment,  it  will  be  reversed.1  And  upon  com- 
n  certiorari  for  the  removal  of  a  summary  conviction 

magistrate,  the  magistrate  must  insert  the  evidence  in 
rd  of  the  conviction  itself.2  But  it  was  held  that  in  cer- 
under  the  Pennsylvania  statute  to  recover  possession  of 
s  for  non-payment  of  rent,  it  was  sufficient  if  the  tran- 
f  the  magistrate's  record  discloses  the  facts  necessary  to 
usdiction.  It  was  necessary  that  all  the  facts  should  be 
i  in  detail.8  It  is  not  sufficient,  however,  for  the  justice 
n  to  a  writ  of  certiorari,  that  the  defendant  in  certiorari, 
itisfied  that  the  judgment  was  erroneous,  has  discharged 
e  and  paid  costs ;  he  must  return  all  the  proceedings  had 
himself.4  And  a  transcript  returned  to  certiorari  should 
received  as  such  unless  certified  by  the  justice,  and  re- 
with  the  writ.6 

.5.  Same  —  Presumptions.  —  The  court  will  not  draw  any 
ions  against  the  correctness  of  a  justice's  return,  unless 
ne  be  clearly  contradictory  in  its  statements,  but  will 
indulge  in  reasonable  presumptions  to  sustain  its  truth- 
Hips  v.  Parr,  19  Tex.  91.  If,  in  the  return  to  a  certiorari,  the  justice 
e  cause  of  action  to  be  on  account,  it  is  sufficient,  without  setting  forth 
unt  Hearn  v.  Ralf ,  2  Hair.  (Del.)  6 ;  Thompson  p.  Pearce,  8  Harr. 
)7.  A  memorandum  of  evidence  annexed  by  a  justice  of  the  peace  to 
jrs  as  his  answer  to  a  certiorari,  —  Held,  to  be  insufficient,  yet  not  a 
or  dismissal  of  the  certiorari.  The  justice  should  have  been  ordered 
i  answer  in  conformity  to  the  law.  Wells  v.  Flowers,  41  6a.  327. 
llins  v.  People,  24  N.  Y.  399.  The  magistrate  to  whom  the  common 
iorari  is  issued,  to  remove  proceedings  before  him,  under  the  statute 
og  disorderly  persons,  (1  Rev.  Stat.  638)  should  in  his  return  set  out  in 
)a,  all  the  proceedings  before  him.    Bennac  v.  People,  4  Barb.  (N.  Y.) 

iwell  o.  Perkins,  93  Pa.  St.  255. 

ii\  v.  Barber,  3  Wis.  297.     The  return  on  the  writ  to  the  justice  may 

r  show  whether  security  for  costs  was  filed  in  actions  by  non-residents. 

i  v.  Isbell,  44  Mich.  130. 

rryman  v.  Burgster,  6  Port  (Ala.)  99.    The  return  to  a  writ  of  certiorari 

3e  signed  by  all  the  magistrates  who  preside  at  the  trial.    Marchman  v. 

5  Ga.  25.    But  see  Ball  v.  Van  Ho u ten,  4  N.  J.  L.  (1  South.)  32. 
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fulness.  And  where  to  common  law  certiorari  from  the  circuit 
court  a  justice  of  the  peace  made  return  of  two  distinct  docket 
records  of  the  case,  both  signed  by  his  predecessor  (who  rendered 
the  judgment),  and  properly  certified,  one  of  which  was  full  in 
its  entries  to  show  jurisdiction,  it  was  held  that,  in  the  absence 
of  anything  in  the  return  to  prove  the  contrary,  it  must  be  pre- 
sumed that  both  records  were  kept  at  the  same  time,  and  an 

i 

affidavit  subsequently  filed  in  the  circuit  court,  to  show  that  the 
fuller  record  was  not  made  at  the  time  by  the  justice,  could  not 
be  considered.1 

§  2016,  Return  by  Statutory  Tribunal.  —  The  duties  of  the  mem- 
bers of  boards,  commissions,  and  other  statutory  tribunals,  with 
respect  to  making  return  or  answer  to  certiorari,  are  very  similar 
to  those  of  justices  of  the  peace  in  similar  cases.  For  instance, 
on  certiorari  to  review  the  proceedings  of  county  commissioners, 
on  an  appeal  from  an  assessment,  it  is  essential  for  the  commis- 
sioners to  return  the  full  record  of  their  proceedings,  if  the  same 
is  not  attached  to  the  petition ;  and  it  is  insufficient  merely  to 
file  an  answer  setting  forth  generally  such  matters  as  they  deem 
available  as  a  defence.2  But  if  the  petition  for  the  writ  to  quash 
an  order  of  the  board  of  aldermen  of  a  city  sets  forth  the  record, 
and  alleges  extrinsic  facts,  the  respondents  may,  in  their  answer, 
controvert  such  facts,  or  allege  others  which  avoid  their  effect, 
although  the  persons  composing  the  board  at  the  time  the  order 
was  passed,  and  when  the  answer  is  made,  are  not  the  same  if 
such  facts  must  have  been  passed  upon  in  passing  the  order,  and 
are  within  the  knowledge  of  the  persons  making  the  answer.8 
And  where  a  board  of  equalization  makes  a  copy  of  its  rules  rela- 
tive to  giving  notice  to  persons  interested,  of  an  intention  to 
increase  or  reduce  an  assessment,  a  part  of  the  return  to  a  writ 
of  review,  it  is  proper  to  refuse,  on  the  motion  of  the  board,  to 
strike  the  same  from  the  return.4  Where,  however,  papers, 
proceedings,  and  affidavits i  filed  as  an  amended  return  to  a  writ 
of  certiorari  to  a  board  of  highway  commissioners,  seek  to  estab- 

1  Healy  v.  Kneeland,  48  Wis.  497. 

•  Haven  r.  Essex  County  Comm'rs,  (Mass.)  29  N.  E.  1088. 

•  Fairbanks  v.  Fitchburg,  132  Mass.  42.  The  opinions  of  counsel  in  respect 
to  questions  submitted  to  them  by  the  board  of  assessors,  in  regard  to  the  as- 
sessment, form  no  part  of  the  return  to  such  writ.  People  v.  Gilon,  56  Hun, 
641 ;  9  N.  Y.  S.  690. 

•  Hagenmeyer  v.  Board  of  Equalization,  (Cal.)  23  P.  14;  82  Cal-  214. 
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lish  matters  aliunde  the  record,  and  to  raise  an  issue  of  fact  to 
be  tried  by  the  court,  they  should  be  stricken  from  the  files.  * 

§  2017.  Same  —  Presumptions.  —  The  same  presumptions  in 
favor  of  its  truthfulness  attach  to  the  return  of  a  statutory  tribu- 
nal as  to  other  returns.  Thus  on  petition  for  certiorari  against 
a  mayor  and  board  of  aldermen  to  quash  their  proceedings  to 
construct  a  sewer  and  levy  an  assessment,  and  against  the  en- 
forcement of  the  latter,  where  the  case  is  heard  on  petition  and 
answer,  the  statements  in  defendant's  official  answer  are  to  be 
taken  as  true,  not  only  in  those  parts  which  set  out  the  record 
and  the  acts  of  the  board  within  its  jurisdiction,  which  do  not 
appear  in  the  record,  but  also  in  those  which  allege  extraneous 
facts  which  might  have  been  traversed,  and  perhaps  controlled 
by  the  fact  that  the  members  signing  it  are  not  those  who  com- 
posed the  board  when  the  proceedings  complained  of  took  place.2 

1  Commissioners  of  Highways  v.  New  by,  31  111.  App.  378.  See  also  Central 
Pacific  R.  B.  Co.  r.  Placer  County,  32  CaL  582.  Where  an  order  or  resolution 
of  the  incorporated  board  of  freeholders,  purporting  to  have  been  passed  at  an 
adjourned  meeting  thereof,  is  returned  on  certiorari,  it  is  not  necessary  to 
embody  in  such  return  all  the  facts  necessary  to  show  that  the  order  was  duly 
passed.     Freeholders  of  Hudson  County  v.  State,  24  N.  J.  L.  (4  Zab.)  718. 

*  Collins  v.  City  of  Holyoke,  (Mass.)  15  N.  £.  908.  See  also  People  v. 
Itobb,  50  Hun,  646;  9  N.  Y.  S.  831.  The  court  will  presume  that  a  meeting 
and  adjournment  were  regularly  made.  Freeholders  of  Hudson  County  v.  State, 
24  N.  J.  L.  (4  Zab.)  718. 


1654 


EEV1EW   OK  CERTIOKARI. 


[PABTIL 


CHAPTER  LXIX. 


THE   HEARING. 


§  2018.  General  View. 

2019.  Common  Law  Rule  as  to  Consider- 

ation of  Evidence. 

2020.  Conclusiveness  of  Records. 

2021.  No  Errors  will  be  considered  unless 

alleged  and  appareut  of  Record. 

2022.  Merits  not  considered. 

2023.  Same  —  Conflicting  Evidence. 

2024.  On  trial  de  novo. 

2025.  Collateral    Questions     not    con- 

sidered. 

2026.  Expediency  and  Matters  of  Dis- 

cretion not  considered. 

2027.  Objections  waived  below  cannot  be 

made  on  Certiorari. 


2028.  Effect  of  Admissions  in  Pleadings. 

2029.  When  Constitutionality   of  Laws 

determined 

2030.  Presumptions  in  favor  of  Jurisdic- 

tion and  Legality  of  Proceedings. 

2031.  Same  — Notice  to  Parties. 

2032.  Statutes  of  Particular  States. 

2033.  In  Criminal  Cases. 

2034.  In  Habeas  Corpus  Cases. 

2035.  What  considered  upon  Preliminary 

Hearing  of  Application. 

2036.  What   considered  on  Motion  to 

quash  or  dismiss. 

2037.  Same — On  Appeal  from  Order. 


§  2018.  General  View.  —  At  the  hearing  of  a  common  law  cer- 
tiorari the  only  issues  to  be  tried  are  legal ;  but  under  present 
prevailing  systems  there  are  often  preliminary  questions  of  fact 
to  be  disposed  of,  and  under  the  statutes  of  several  states  the 
granting  of  the  writ  results  in  a  trial  de  novo.  The  record,  as 
made  up  and  returned,  and  its  conclusiveness,  is  the  real  basis 
of  investigation,  every  other  matter  being  reviewed  in  some  re- 
lation to,  or  connection  with  it.  In  all  controversies  as  to  what 
other  matters  the  court  should  examine  and  allow  to  have  a  bear- 
ing upon  the  decision,  the  primary  point  at  issue  is  either  whether 
the  matter  proposed  for  consideration  is  in  fact  a  part  of  the 
record  or  proper  to  be  considered  in  view  of  what  the  record  or 
transcript,  returned  as  such,  contains.  Upon  these  questions  it 
is  matter  for  regret  that  the  statutory  provisions  and  practice, 
and  even  the  views  of  courts,  as  to  common  law  principles, 
should  so  often  and  sometimes  so  widely  differ.  The  general 
principle  herein  accepted  and  acted  upon  in  most  of  the  states  is 
this:  A  court  of  supervisory  and  controlling  jurisdiction  has 
power,  by  the  common  law,  to  review  the  proceedings  of  all  in- 
ferior tribunals,  and  to  pass  upon  their  jurisdiction  and  decisions 
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of  questions  of  law.  But  unless  a  statute  confers  the  power  of 
reviewing  determinations  of  inferior  tribunals  upon  questions  of 
fact,  such  determinations  are  conclusive,  and  cannot  be  reversed 
on  certiorari.1  In  a  few  states,  however,  the  established  rule 
restricts  the  hearing  to  the  sole  question  of  jurisdiction.  In 
such  states  courts  will  not  look  into  the  case  further  than  to 
ascertain  whether  it  is  a  case  in  which  the  inferior  tribunal, 
board,  or  officer,  from  which  it  comes,  had  jurisdiction ;  and  if 
not,  whether  there  is  any  appeal,  or  any  other  plain,  speedy,  and 
adequate  remedy.3  But  the  strictness  of  this  rule  has  been  re- 
laxed in  Wisconsin,  in  cases  of  statutory  tribunals,  and  where 
certiorari  runs  to  an  officer  (as  here,  the  superintendent  of  public 
instruction)  who  has  only  quasi- judicial  power  to  act  in  proceed- 
ings of  a  summary  character,  out  of  the  course  of  the  common 
law,  the  record  will  be  reviewed  to  ascertain  not  only  whether 
he  acted  within  his  jurisdiction,  but  whether  he  acted  strictly 
according  to  law;  but  his  decision  upon  the  merits,  or  upon  a 
mere  question  of  fact  as  to  which  there  was  evidence  to  support 
it,  will  not  be  reviewed.8 

§  2019.  Common  Law  Rule  as  to  Consideration  of  Evidence.  — 
Under  the  first  or  more  liberal  view  of  the  province  of  the  court 
upon  the  hearing,  in  addition  to  inquiring  whether  the  court  had 
jurisdiction,  the  courts  will  examine  the  evidence  also,  and  de- 
termine whether  there  was  any  competent  proof  of  the  facts 

1  Starr  v.  Trustees  of  Rochester,  6  Wend.  (N.  Y.)  564;  Clark  v.  Vanlieu, 
11  N.  J.  L.  (6  Hals.)  78;  Andrews  v.  Andrews,  14  N.  J.  L.  (2  Green)  141; 
Ex  parte  Nightingale,  11  Pick.  (Mass.)  168;  Ex  parte  Hay  ward,  10  Pick. 
(Mass.)  358;  State  v.  Senft,  2  Hill,  (N.  Y.)  369;  Williamson  v.  Caraan,  1  Gill 
&  J.  (Md.)  196;  Farley  v.  M'Intire,  13  N.  J.  L.  (1  Green)  190;  Kirkpatrick 
v.  Cason,  31  N.  J.  L.  331;  Scott  v.  Beatty,  23  N.  J.  L.  (3  Zab.)  256 ;  Union 
Canal  Co.  v.  Keiser,  19  Pa.  St.  134;  Jackson  v.  People,  9  Mich.  Ill ;  Hamilton 
v.  Harwood,  113  111.  154;  Chase  v.  Miller,  41  Pa.  St.  403.  Exceptions  to  the 
answer  of  a  magistrate  to  a  writ  of  certiorari,  founded  on  matters  not  referred 
to  in  the  petition  and  not  essential  to  the  adjudication  of  the  errors  complained 
of,  maybe  overruled  or  disregarded.   Barfield  v.  McCombs,  (Ga.)  15  S.  E.  666. 

*  Winter  v.  Fitzpatrick,  35  Cal.  269 ;  Fraser  v.  Freelon,  53  Cal.  644 ;  Owens 
v.  State,  27  Wis.  456;  Ex  parte  Madison  Turnpike  Co.,  62  Ala.  93.  Evidence 
and  special  rulings  cannot  be  reviewed  on  certiorari.  Driscoll  v.  Smith,  59 
Wis.  38.  But  an  undertaking  is  a  prerequisite  to  the  acquisition  of  jurisdic- 
tion by  the  superior  court  on  an  appeal  from  an  inferior  court,  and  the  suffi- 
ciency or  insufficiency  of  the  undertaking  is  a  matter  which  can  always  be 
inquired  into  in  a  proceeding  by  certiorari  to  test  the  question  of  jurisdiction. 
Levy  v.  Superior  Court  of  Yolo  Co.,  66  Cal.  292;  5  P.  353. 

»  State  r.  Whitford,  54  Wis.  150. 
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necessary  to  authorize  the  adjudication,  and  whether,  in  making 
it,  any  rule  of  law  affecting  the  rights  of  the  parties  has  been  vio- 
lated ; l  but  when  questions  of  fact  as  to  which  there  is  conflict- 
ing evidence,  or  mere  conflicting  inferences  may  be  drawn  from 
the  facts,  or  in  matters  of  judgment  or  discretion,  a  case  jus- 
tifying their  exercise  cannot  be  reviewed.2  But  in  Wisconsin, 
where  the  stricter  rule  has  been  adopted,  it  was  held  that  upon 
a  common  law  certiorari  the  court  can  review  those  jurisdic- 
tional questions  only  which  are  presented  by  the  docket  entries 
and  the  pleadings  in  the  cause,  and  cannot  examine  the  evidence 
to  see  whether  the  justice  has  exceeded  his  jurisdiction,  even 
though  such  evidence  has  been  returned  with  the  writ.8  And  it 
may  be  stated  as  a  general,  or  it  may  be  more  correct  to  say  a 
universal  rule,  that  no  evidence  will  be  considered  which  does 
not  constitute  part  of  the  record  sent  up,4  though  it  has  been 
held  that  in  order  to  maintain  the  purity  of  the  administration 
of  justice,  the  court  should  examine  witnesses,  on  a  certiorari 
to  a  justice  of  the  peace,  in  order  to  discover  and  prevent  fraud, 
corruption,  partiality,  or  excess  of  jurisdiction.6 

1  People  o.  Police  Commissioners,  13  N.  Y.  Supreme  Ct.  229 ;  People  v. 
Board  of  Police,  39  N.  Y.  506 ;  People  v.  Court  of  Special  Sessions,  5  Thomp. 
&  C.  (N.  Y.)  260 ;  3  Hun,  16;  Jordan  v.  Hayne,  36  Iowa,  9;  State  v.  Rightor, 
39  La.  An.  619;  2  So.  385;  Wistar  v.  Ollis,  77  Pa.  St  291;  Bellis  ».  Phillips, 
29  N.  J.  L.  (4  Dutch.)  125 ;  Paine  v.  Leicester,  22  Vt.  44.  Error  in  fact  may 
be  assigned  on  a  certiorari  to  remove  the  process  of  foreign  attachment.  That 
process  being  founded  on  the  alleged  absence  of  the  defendaut,  he  has  no  day 
in  court,  and  may  therefore  allege  and  show,  on  certiorari,  that  he  was  not 
absent.     Hartshorn  v.  Wilson,  2  Ohio,  27. 

*  People  v.  Board  of  Police,  69  N.  Y.  408.  "  The  office  of  certiorari  is  to 
review  questions  of  law,  not  of  fact ;  and,  in  examining  into  evidence,  the  ap- 
pellate court  does  not  determine  the  preponderance  of  probabilities,  but 
simply  whether  the  evidence  will  justify  the  finding  as  a  legitimate  inference 
from  the  facts  proved,  whether  that  inference  would  or  would  not  have  been 
drawn  by  the  appellate  tribunal."  Jackson  v.  People.  9  Mich.  11.  On  certi- 
orari the  court  will  not  consider  evidence  as  to  value  of  the  property  assessed 
for  taxation  except  by  way  of  appeal  from  the  decision  of  commissioners  of 
appeal.  State  v.  Pownell,  (N.  J.)  6  A.  441;  State  v.  Davis,  (N.  J.)  2  A. 
667. 

»  Callon  p.  Sternberg,  38  Wis.  539. 

4  See  Alexander  v.  Archer,  (Nev.)  24  P.  373;  Small  v.  Bischelberger,  7 
Colo.  563 ;  4  P.  1195:  Black  v.  Oblender,  (Pa.)  15  A.  70a 

•  Knight  p.  Parry,  1  Ashm.  (Pa.)  221 ;  Buckmyer  v.  Dubbs,  5  Binn.  (Pa  ) 
29.  That  the  court  in  examining  the  proceedings  of  justices  of  the  peace  will 
call  in  the  aid  of  affidavits  to  ascertain  whether  they  have  exceeded  their 
jurisdiction,  see  Burginhofen  v.  Martin,  3  Yeates,  (Pa.)  479. 
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§  2020.  Conclusiveness  of  Records.  —  An  analogous,  but  not 
identical,  rule  with  that  excluding  evidence  dehors  the  record,  is 
that  excluding  all  allegations,  affidavits,  denials,  and  extra- 
neous documents,  as  well  as  evidence  conflicting  with  the  record 
as  perfected  or  finally  agreed  upon.1  Nor  does  a  statute  requir- 
ing the  hearing  on  certiorari  to  be  upon  the  writ,  the  return, 
and  the  papers  on  which  the  writ  was  granted,  allow  the  return 
to  be  overthrown  by  the  statements  contained  in  such  papers ; 
the  papers  only  establish  facts  upon  which  the  return  is  silent;2 
nor  should  interrogatories  appended  to  the  petition  for  certiorari, 
but  not  identified  by  the  justice  in  whose  court  the  case  was 
tried,  be  considered  by  the  superior  court;8  nor  can  matters 
stated  in  the  affidavit  on  which  a  writ  of  certiorari  is  allowed, 
not  being  part  of  the  record,  be  noticed  for  the  purpose  of 
determining  either  the  regularity  or  the  validity  of  the  proceed- 
ings of  the  court  below;4  nor  will  a  record  in  another  case, 
though  embodying  similar  facts,  be  considered.4  This  rule  is 
of  general  application,  and  where,  on  certiorari,  a  justice  before 
whom  a  cause  was  tried  has  certified  as  to  the  evidence  before 
him  on  the  trial,  his  certificate  cannot  be  contradicted  by  the 
affidavits,  whether  of  bystanders  or  of  the  witnesses  themselves ; 6 
nor  on  certiorari  to  review  proceedings  in  a  justice's  court  can 
the  supreme  court  consider  fragmentary  and  disordered  sheets 

1  Runyan  v.  Dickenson,  4  Harr.  (Del.)  243;  s>  p.  Betts  v.  Warren,  5 
Harr.  (Del.)  4 ;  Ex  parte  Madison  Turnpike  Co.,  62  Ala.  93 ;  Camden  v.  Bloch, 
65  Ala.  236;  Dicus  v.  Bright,  23  Ark.  107;  Deer  v.  Sidney  Highway  Comm'rs, 
109  111.  379;  Brown  p.  Roberts,  23  111.  App.  461;  affirmed,  123  111.  631;  15 
N.  E.  30 ;  Commissioners  of  Highways  v.  Newby,  31  111.  App.  378 ;  State  v. 
New  Orleans  Judge,  36  La.  An.  977;  In  re  Pedrorena,  80  Cal.  144 ;  22  P.  71; 
Case  v.  Frey,  24  Mich.  251;  People  v.  Dains,  38  Hun,  (N.  Y.)  43;  Mendon  v. 
Worcester,  5  Allen,  (Mass.)  13;  Gaskill  t>.  Overseer  of  Poor  of  Downe,  36 
N.  J.  L.  356;  In  re  County  Bridge,  (Pa.  Sup.)  24  A.  695;  Bradford  v.  Goshen, 
57  Pa.  St.  495.  Where  the  petition  for  a  writ  of  certiorari  to  test  the  legality 
of  injunction  proceedings  alleges  that  they  were  invalid  for  want  of  notice  to 
defendant,  and  no  proof  of  such  allegation  is  offered,  and  the  return  to  the 
writ  shows  jurisdiction  of  the  injunction  suit,  the  writ  will  be  dismissed. 
Harty  v.  Kavanaugh,  81  Iowa,  756;  46  N.  W.  1070. 

8  People  t>.  French,  25  Hun,  (N.  Y.)  Ill ;  s.  c.  10  Abb.  N.  Cas.  418. 

8  Akridge  v.  Watertown  Steam  Engine  Co.,  77  Ga.  50. 

4  Starkweather  v.  Seeley,  45  Barb.  (N.  Y.)  164. 

5  In  re  Opening  of  Fifteenth  St.,  (Pa.)  4  A.  167. 

6  Pinckney  ».  Ayres,  21  N.  J.  L.  (1  Zab.)  694.  See  also  Emery  i>.  Brann, 
67  Me.  39. 
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containing  what  may  possibly  have  been  evidence  on  the  trial, 
not  certified  to  by  the  justice,  though  attached  to  his  return.1 
So  on  certiorari  to  review  the  proceedings  of  a  commissioner 
upon  a  habeas  corpus  to  inquire  into  the  cause  of  the  imprison- 
ment of  one  held  on  an  execution  from  a  justice's  court  in  an 
action  of  replevin,  the  statement  in  the  affidavit  for  the  certio- 
rari of  the  contents  of  the  justice's  docket  in  the  replevin  suit 
cannot  be  received  as  evidence  of  what  such  contents  were  un- 
less adopted  by  the  return  as  true.2  But  if  it  becomes  necessary 
on  certiorari  for  the  supreme  court  to  be  put  in  possession  of  the 
facts  in  view  of  which  the  court  below  acted,  and  which  are  not 
technically  of  record,  it  is  competent  for  the  supreme  court  to 
require  the  court  below  to  certify  such  facts  in  its  return  to  the 
writ  And  this  statement  of  facts  would  then  be  a  part  of  the 
record ; 8  and  where  the  justice  is  dead  before  return  is  made, 
the  cause  will  be  heard  on  affidavits.4 

§  2021.    No  Errors  win  be  considered  unless  alleged  and  apparent 

of  Record  is  but  a  slightly  different  form  of  expressing  the 
principle  just  stated  and  illustrated.  No  error  can  be  assigned 
on  certiorari  that  a  fact  existed  which  is  inconsistent  with  the 
record  returned ; 6  as,  for  instance,  that  a  verdict  was  taken  by 

1  State  v.  St.  Johns,  (Minn.)  50  N.  W.  200. 

2  Tomlin  ».  Fisher,  27  Mich.  524. 
•  Blair  v.  Hamilton,  32  Cal.  49. 

«  Seymour  v.  Webster,  1  Cow.  (N.  Y.)  168. 

6  State  v.  Delaware,  41  N.  J.  L.  55.  See  also  Redmond  v.  Anderson,  18 
Ark.  449;  People  t>.  Soper,  7  N.  Y.  (3  Seld.)  428;  Richards  v.  Little,  (Ga.) 
14  S.  E.  207;  Deputy  v.  Betts,  4  Harr.  (Del.)  352;  Vance  v.  Gaylor,  25  Ark. 
82;  People  v.  Mayor,  etc.  of  New  York,  2  Hill,  (N.  Y.)  9;  Commissioners  v. 
Supervisors,  27  111.  140;  Borough  v.  Quakertown,  3  Grant.  (Pa.)  Cas.  203; 
Borough  of  Darby  v.  Borough  of  Sharon  Hill,  112  Pa.  St.  66 ;  4  A.  722;  Miller 
v.  McCullough,  21  Ark.  426;  Barclay  v.  Brabston,  49  N.  J.  L.  629;  9  A.  769; 
Gervais  v.  Powers,  1  Minn.  45 ;  Curran  v.  Atkinson,  1  Ashm.  (Pa.)  51 ;  Dum- 
ber v.  Jones,  1  Ashm.  (Pa.)  215;  Haviland  v.  White,  7  How.  (N.  Y.)  Pr.  154; 
People  v.  Wheeler,  21  N.  Y.  82.  Compare  Carter  v.  Newbold,  7  How.  (X.  Y.) 
Pr.  166;  State  v.  Cauthorn,  40  Mo.  App.  94.  Compare  Whitney  v.  Board  of 
Delegates,  14  Cal.  479 ;  Cullen  v.  Lowrey,  2  Harr.  (Del.)  459.  Held  error  in 
the  superior  court  to  refuse,  on  certiorari,  to  hear  proof  that  exceptions  taken 
to  the  decision  of  the  inferior  court  had  been  interlined  and  materially 
changed  after  they  were  signed  and  certified.  Smithe  p.  Joiner,  27  Ga.  65. 
On  a  certiorari  to  remove  proceedings  for  the  assessment  of  damages  in  the 
case  of  a  canal,  etc.,  in  Pennsylvania,  the  supreme  conrt  will  not  examine  into 
exceptions  which  depend  on  depositions  taken  in  the  court  below,  relating  to 
the  assessment  of  the  damages.  Allison  v.  Delaware,  etc.  Canal  Co.,  5  Whart. 
(Pa.)  482. 
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the  crier  in  the  absence  of  the  judges. l  Nor  will  facts  improperly 
returned  be  noticed  by  the  court2  Nor  will  the  court  review 
facts  stated  in  the  return  where  they  are  founded  upon  personal 
inspection  and  individual  knowledge.8  The  grounds  presented 
and  relied  upon  in  the  petition,  unless  for  sufficient  cause  the 
same  is  amended,  and  no  others,  are  open  for  investigation.4 
And  it  necessarily  follows  that  no  specific  cause  for  reversal  can 
be  assigned  in  argument,  which  is  not  contained  in  the  specific 
reasons,  or  comprehended  in  a  general  reason  filed  in  the  cause.6 
§  2022.  Merits  not  considered.  —  Upon  certiorari  the  court  can- 
not examine  the  merits  of  the  cause,  or  consider  the  evidence 
adduced,  or  the  opinion  rendered  in  the  court  below.6    Nor  will 

1  State  o.  Delaware,  41  N.  J.  L.  55. 

*  Law  ton  v.  Commissioners,  2  Cai.  (N.  T.)  179;  Allen  v.  Horton,  7  Johns. 
(N.  Y.)  23;  People  v.  Vermilyea,  7  Cow.  (N.  Y.)  108;  Mosely  v.  Landon,  2 
Johns.  (N.  Y.)  193.  See  also  in  Pennsylvania,  Curran  v.  Atkinson,  1  Ashm. 
(Pa.)  51;  Managers,  etc.  v.  Zinck,  1  Ashm.  (Pa.)  64;  People  v.  Hannan,  56 
Hun,  469. 

*  People  v.  Dolge,  45  Hun,  310. 

4  Hollins  v.  Johnson,  3  Head,  (Tenn.)  346;  Lyles  v.  Cox,  10  Lea,  (Tenn.) 
738;  O'Leary  v.  Bolton,  50  Miss.  172;  Adams  v.  Fitzgerald,  14  Ga  36;  Barclay 
v.  Brabston,  49  N.  J.  L.  629;  9  A.  769;  In  re  Road  in  Berne  and  Penn  Tps., 
(Pa.)  17  A.  205.  The  court  have  no  power  to  grant  a  rehearing,  for  the  reason 
that  new  evidence  has  been  discovered  since  the  trial.  March  man  v.  Todd,  15 
Ga.  25.  If,  on  presenting  a  petitiou  for  a  certiorari,  errors  were  assigned, 
there  need  be  no  new  assignment  of  them  on  the  issuing  of  the  writ.  Dyer  v. 
Lowell,  33  Me.  260. 

6  Griffith  v.  West,  10  N.  J.  L.  (5  Hals.)  350.  See  also  in  Pennsylvania, 
Curran  v.  Atkinson,  1  Ashm.  (Pa.)  51;  Herrigasv.  M'Gill,  1  Ashm.  (Pa.)  152. 

*  Gibbons  v.  Sheppard,  2  Brews.  (Pa.)  1;  Jeffry  v.  Owen,  41  N.  J.  L.  260; 
Fisher  v.  Nyce,  60  Pa.  St.  107 ;  In  re  Road  in  Bethlehem  Tr.  (Pa.)  10  A.  122 ; 
Commonwealth  v.  James,  142  Pa.  St.  32;  21  A.  805;  Overseers  of  Coventry  v. 
Cummings,  2  Dall.  114;  People  v.  New  York  Canal  Board,  29  Hun,  (N.  Y.) 
159;  Sherrill  v.  Nations,  1  Ired.  (N.  C.)  L.  325 ;  Richardson  v.  Smith,  59 
N.  H.  517;  Vannoy  v.  Givens,  23  N.  J.  L.  (3  Zab.)  201 ;  State  v.  Green,  18 
N.  J.  L.  (3  Harr.)  179.  See  also  People  i>.  Van  Alstyne,  32  Barb.  (N.  Y.) 
131 ;  People  v.  Board  of  Police,  15  Abb.  (N.  Y.)  Pr.  167;  Whitney  v.  Board  of 
Delegates,  14  Cal.  479;  Derry  Overseers  v.  Brown,  13  Pa.  St.  389;  De  Roche- 
brune  v.  Southeimer,  12  Minn.  78;  People  v.  Stiner,  30  How.  (N.  Y.)  Pr. 
129;  Low  v.  Galena,  etc.  R.  R.  Co.,  18  111.  324;  Hyde  v.  Nelson,  11  Mich.  353; 
Chicago,  etc.  R.  R.  Co.  v.  Whipple,  22  111.  105;  Race  v.  Dehart,  24  N.  J.  L. 
(4  Zab.)  37;  Allyn  v.  Commissioners,  19  Wend.  (N.  Y.)  342;  People  v.  But- 
ler, 3  Park.  (N.  Y.)  Cr.  377.  The  common  pleas  have  no  power  to  direct  an 
issue  to  try  disputed  facts  arising  on  a  certiorari  to  a  judgment  of  a  justice  of 
the  peace.  Pool  v.  Morgan,  10  Watts,  (Pa.)  53.  The  .question  of  the  eligi- 
bility of  referees  will  not  be  considered  where  the  only  evidence  in  the  record 
on  that  subject  is  the  recital  of  such  eligibility  in  the  order  appointing  the 
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certiorari  to  quash  a  judgment  because  obtained  without  service 
authorize  a  trial  on  the  merits ; l  nor  will  any  question  as  to  the 
validity  of  bonds  forming  the  basis  of  the  action  below  be  tried;1 
nor  will  the  decision  of  the  probate  court  on  the  sufficiency  of 
evidence  to  justify  the  removal  of  an  administrator  be  reviewed 
on  certiorari  where  the  evidence  is  not  set  forth  in  the  petition ; 8 
nor  does  a  writ  of  certiorari  issued  on  the  allegation  of  want  of 
jurisdiction  in  a  magistrate,  or  that  he  has  transcended  his 
powers  in  taking  proceedings,  raise  the  question  of  the  merits  of 
the  case,  or  the  regularity  of  the  proceedings;4  nor  does  the  fact 
that  a  complaint  was  insufficient,  provided  there  was  a  colorable 
presentation  of  sufficient  facts,  or  that  the  summons  was  defec- 
tive, provided  defendant  was  actually  served  with  summons, 
affect  the  jurisdiction  of  the  court,  nor  will  they  be  considered 
on  certiorari.6  But  pleadings  returned  as  part  of  the  transcript 
which  show  on  their  face  that  the  action  is  barred  by  limitation, 
raise  a  question  of  law,  and  a  judgment  rendered  thereon  is  re- 
viewable on  certiorari.6 

§  2023.  Same  —  Conflicting  Evidenoe.  —  While  the  absence  of 
any  evidence  to  support  the  decision  of  the  lower  court  will  con- 
stitute fatal  error  on  certiorari,  and  will  justify  the  court  in 
quashing  or  reversing  the  judgment,  yet  if  the  transcript  con- 
taining the  evidence  contains  sufficient  evidence  to  sustain  a 
conclusion  of  fact,  notwithstanding  the  evidence  may  be  con- 
flicting, the  court's  finding  will  not  be  disturbed.7    Nor  will  the 

referees.  People  v.  Talmage,  46  Han,  603.  In  a  certiorari  the  court  will  not 
allow  the  exceptant  to  go  ipto  proof  of  want  of  consideration  or  illegality  of 
the  instrument  on  which  the  judgment  below  was  rendered.  Early  v. 
Adams,  3  Har.  (Del.)  321.  On  a  certiorari  to  proceedings  upon  a  warrant  for 
an  arrest  in  a  civil  action,  under  act  Pa.  July  12,  1842,  only  the  record  itself 
is  brought  up,  and,  as  there  is  no  provision  that  the  proceedings  or  any  part  of 
tbem  shall  be  filed  of  record,  nothing  occurring  after  the  warrant  is  issued  can 
be  reviewed.  Cooper  v.  Hart,  (Pa.)  18  A.  122;  24  W.  N.  C.  858.  The  owner- 
ship of  property  sued  for  by  a  married  woman  cannot  be  enquired  into  on 
certiorari  to  a  justice  of  the  peace,  that  being  a  matter  of  fact  for  the  deter- 
mination of  the  justice  when  the  case  was  tried.  McManaman  v.  Klock,  (Pa. 
Com.  PL)  9  Pa.  Co.  Ct.  R.  302. 

1  Ezell  0.  Holloway,  88  Tenn.  15. 

9  People  v.  Long  Island  City  Com.  Council,  78  N.  Y.  20. 

»  In  re  Henriques,  (N.  M.)  21  P.  80. 

4  Kane  v.  State,  70  Md.  646 ;  17  A.  557. 

•  St.  Louis,  I.  M.  &  S.  Ry.  Co.  t?.  State,  (Ark.)  17  S.  W.  806. 

•  Bostick  v.  Palmer,  79  Ga.  680;  4  S.  £.  319. 

T  People  ».  McClave,  15  N.  Y.  S.  221;  Noyes  v.  Hewitt,  18  Wend.  (N.  Y.) 
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court  pass  upon  the  credibility  of  witnesses. l  A  judgment  will 
not  be  reversed  on  certiorari  on  the  ground  that  the  verdict  of 
the  jury  was  against  evidence,  unless  it  appears  that  there  was  a 
total  want  of  testimony  to  sustain  the  finding;  and  it  will  be 
presumed  that  there  was  evidence  to  sustain  the  finding,  unless 
the  return  to  the  certiorari  shows  that  the  whole  of  the  testimony 
in  the  case  is  returned,  and  from  it  it  appears  that  there  was  an 
insufficiency  of  evidence.2  But  a  challenge  for  principal  cause 
is  a  part  of  the  record ;  and  this  may  be  reviewed  on  certiorari 
in  a  criminal  case,  and  on  writ  of  error  in  a  civil  case.  Other- 
wise of  a  challenge  to  the  favor.8 

§  2024.  On  Trial  de  novo. — :The  rule  above  stated  with  refer- 
ence to  considering  the  merits  and  questions  of  conflicting  evi- 
dence, has  little  or  no  application  where  the  writ  performs  the 
office  of  granting  the  party  a  new  trial.  When  certiorari  is,  as 
is  often  the  case,  a  substitute  for  an  appeal,  the  party  has  a  right 
to  a  new  trial  in  the  court  above,  both  as  to  the  law  and  the 

141 ;  Shenango.  v.  Wayne,  84  Pa.  St.  184 ;  Boston  v.  Morris,  25  N.  J.  L. 
(1  Dutch.)  173  ;  Bromley  v.  People,  7  Mich.  472;  Roberto  r.  Warren,  3  Wis. 
736;  Wood  v.  Fithian,  24  N.  J.  L.  (4  Zab.)  838;  Singer  Manuf.  Co.  c.  Cole, 
78  Ga.  353;  Linn  v.  Roberts,  15  Mich.  443;  In  re  Road  in  Bethlehem  Tp. 
(Pa.)  10  A.  122;  Bullard  v.  Hascoll,  25  Mich.  132;  Keenan  r.  Goodwin, 
(R.  I.)  24  A.  148;  Commonwealth  v.  Gillespie,  (Pa.  Sup.)  23  A.  393;  Same  v. 
Varner,  Id.  In  reviewing  by  certiorari  the  dismissal  of  an  engineer  of  a  fire 
department  for  negligence,  under  the  act  of  1885  (Supp.  Revision,  p.  518), 
the  supreme  court  will  not  weigh  the  evidence;  but,  if  a  legitimate  inference 
that  the  officer  was  negligent  can  be  deduced  from  the  testimony,  the  finding 
of  the  board  of  fire  commissioners  will  be  affirmed.  State  v.  City  of  Jersey 
City,  (N.  J.  Sup.)  23  A.  666.  Where  a  question  arises,  whether  certain 
credits  are  sufficiently  specific  to  bring  the  case  within  the  jurisdiction,  the 
court  will  not  reverse  the  judgment,  unless  the  error  is  manifest.  Pinckney 
p.  Ayres,  21  N.  J.  L.  (1  Zab.)  694.  Questions  on  the  admission  or  rejection 
of  evidence  not  reviewed.  People  r.  Hair,  29  Hun,  (N.  Y.)  125;  People  v. 
First  Judge  of  Columbia,  2  Hill,  (N.  Y.)  398.  Contra,  Dryden  ©.  Swinburne, 
20  W.  Va.  89. 

i  Carver  v.  Chapell,  70  Mich.  49;  37  N.  W.  879.  Same  principle,  People 
r.  Mac  Lean,  14  N.  Y.  S.  77.  • 

2  Gaines  v.  Bette,  2  Dougl.  (Mich.) 275.  Compare  Snow  t\  Perkins,  2  Mich. 
238;  Steele  v.  Cochran,  (Ga.)  14  S.  E.  617 ;  Hollenburgu.  Shuffert,  47  Mich. 
126.  On  a  return  to  a  certiorari  setting  forth  the  evidence  had  on  the  trial  of 
an  issue  under  the  statute  authorizing  summary  proceedings  to  recover  the 
possession  of  land,  the  court  for  the  correction  of  errors  will  look  into  the  evi- 
dence to  see  whether  it  was  sufficient  to  authorize  the  finding  of  the  jury. 
Niblo  v.  Post,  25  Wend.  (N.  Y.)  280. 

8  Ex  parte  Vermil  ve.i.  6  Cow.  (N.  Y.)  555. 
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facts.1  Under  statutes  allowing  certiorari  as  a  substitute  for 
appeal,  the  writ  of  certiorari  to  a  justice  of  the  peace  lies  after 
judgment  of  the  justice ;  and  upon  the  hearing  the  circuit  court 
will  review  such  judgment  upon  the  merits,  determining  all 
questions  arising  on  the  law  and  the  evidence,  and  will  render 
such  judgment  or  make  such  order  upon  the  whole  matter  as  law 
and  justice  may  require;  and  it  may,  in  a  proper  case,  set  the 
verdict  of  the  jury  aside,  and  award  a  new  trial,  in  which  case 
the  case  is  to  be  retained  in  the  circuit  court,  and  disposed  of  as 
if  originally  brought  therein.2  But  in  the  absence  of  such  stat- 
ute, where  a  party  removes  a  record  by  certiorari  into  the  appel- 
late court  for  the  purpose  of  reversing  a  judgment  rendered 
below  in  a  civil  cause,  it  must  appear  by  the  state  of  the  case,  by 
competent  testimony,  or  upon  the  face  of  the  return,  that  such 
judgment  was  rendered  contrary  to  law.  It  is  not  enough  to  raise 
doubts,  as  all  intendments  will  be  taken  in  favor  of  the  record.3 
§  2025.  Collateral  Questions  not  considered.  —  On  certiorari  to 
review  the  action  of  the  mayor  and  council  of  a  city  in  dismiss- 
ing a  member  of  the  police  force,  the  validity  of  the  appointment 
of  his  successor  cannot  be  considered ; 4  nor  can  the  title  of  the 
members  of  a  board  of  public  works  of  a  city  be  questioned  on  a 
certiorari  to  review  the  proceedings  of  such  board.6  On  the 
same  principle,  the  refusal  of  the  district  court  to  order  the 
sheriff  to  allow  certain  parties  to  visit  a  defendant  in  a  criminal 
case,  for  the  purpose  of  assisting  him  in  preparing  his  defence, 
will  not  be  inquired  into  on  certiorari  where  the  proceedings  are 
regular,  and  the  jurisdiction  of  the  court  is  unquestioned.6 

1  Back  v.  Knabb,  1  Overt.  (Tenn.)  58 ;  Lane  v.  Marshall,  Mart.  &  Y. 
(Tenn.)  255.  8.  p.  elsewhere,  Henry  n.  Heritage,  2  Hayw.  (N.  C.)  38; 
Boyd  v.  Woodfin,  8  Stew.  (Ala.)  357.  See  also  Weedon  v.  Clark,  (Ala.)  10 
So  307. 

3  Bee  o.  Seaman,  (W.  Va.)  15  S.  E.  173.  Such  statutes  authorize  the 
court  to  retry  the  facte  by  a  jury.  Lane  v.  Marshall,  Mart.  &  Y.  (Tenn.) 
255 ;  Natural  Gas.  Co.  v.  Healy,  33  W.  Va.  102 ;  10  S.  E.  56. 

*  State  v.  Freeh,  51  N.  J.  L.  501 ;  18  A.  354.  See  In  re  Grand  Lodge 
A.  O.  U.  W.,  (Pa.)  1  A.  582.  Where  a  judgment  of  the  county  court  is  re- 
moved by  certiorari,  there  is  no  trial  de  novo.  Carnall  v.  Crawford  County,  11 
Ark.  604. 

*  Staue  v.  City  of  Millville,  (N.  J.)  21  A.  568;  Id.  570. 

6  State  w.  Board  of  Publio  Works  of  Jersey  City,  (N.  J.)  6  A.  23.  See 
a'so  People  v.  Parker,  45  Hun,  432. 

6  State  v.  Judge  Criminal  District  Court,  42  La.  An.  1089;  8  So.  277. 
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§  2026.  Expediency  and  Matters  of  Discretion  not  considered.  — 
The  granting  of  a  new  trial  being  a  matter  of  discretion,  the 
action  of  the  trial  court  in  respect  to  it  is  not  reviewable  on  cer- 
tiorari.1 On  the  same  principle,  on  a  certiorari  to  quash  the 
proceedings  of  city  authorities  in  licensing  a  ferry,  nothing  but 
the  regularity  of  their  proceedings  is  open  to  examination ;  the 
court  cannot  review  the  decision  below  as  to  the  necessity  of  the 
ferry.2  But  the  fact  that  services  have  been  rendered  to  a  muni- 
cipal corporation,  under  a  contract  with  it  which  it  had  no  power 
to  make,  will  give  no  legal  right  to  compensation  from  it,  and 
therefore  furnishes  no  ground  for  refusing  or  dismissing  a  writ  of 
certiorari,  designed  to  test  the  legality  of  the  contract.8 

§  2027.  Objections  waived  below  cannot  be  made  on  Certiorari 
Objections  which  might  have  been  taken  advantage  of  in  the 
court  below,  but  were  not  made  or  were  expressly  waived,  are  not 
available  at  the  hearing  on  certiorari.  Thus  where,  after  a  dis- 
agreement of  the  jury  in  a  justice's  court,  the  parties  submitted 
the  case  to  the  justice  himself  on  the  same  testimony,  it  was 
held  that  they  could  not  afterwards,  on  certiorari,  complain  of 
his  previous  rulings  on  the  trial  before  thfe  jury.4  So  in  an 
action  on  a  promissory  note  before  a  justice's  court,  an  objection 
to  the  note  produced,  on  the  ground  of  variance  from  that  set 
forth  in  the  justice's  citation,  must  be  made  before  the  jus- 
tice, if  at  all,  and  if  not  then  made,  cannot  be  afterwards 
taken  in  the  district  court,  on  certiorari.6  And  when  com- 
plaint is  made  that  the  magistrate  erred  in  admitting  tes- 
timony over  certain  specified  objections,  but  the  answer  of  the 
magistrate,  which  is  neither  excepted  to  nor  traversed,  fails  to 
disclose  on  what  ground  the  testimony  was  objected  to,  or  for 
what  reason  the  same  was  ruled  in,  the  alleged  error  cannot 
be  considered.6 

1  State  v.  Hart,  44  N.  J.  L.  366. 

3  Ex  parte  Fay,  15  Pick.  (Mass.)  243.  See  also  Commonwealth  v.  Rax- 
bury,  8  Mass.  457;  Commonwealth  v.  Wes thorough,  3  Mass.  406.  s.  p.  in 
Ohio,  Willis  ».  Dun,  Wright,  (Ohio)  130. 

•  State  v.  Pater  son,  39  N.  J.  L.  489. 

4  Hollenburg  v.  Shuffert,  47  Mich.  126.  Same  principle,  Re  Robinson,  6 
Mich.  137. 

6  Huston  v.  Clute,  19  Tex.  178.  District  Court  has  no  jurisdiction  of 
items  not  claimed  before  the  justice.  Clark  v.  Snow,  24  Tex.  242.  Tn  Pet- 
tin  gal  I  v.  Nolan,  16  6a.  606,  it  was  held  that  objection  to  jurisdiction  might 
be  waived. 

8  Gartrell  v.  Linn,  (Ga.)  4  S.  E.  918. 
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§  2028.  Effect  of  Admissions  in  Pleadings.  —  Of  course,  where 
the  whole  matter  is  decided  according  to  the  record,  which  is 
conclusive,  admissions  and  denials  in  the  petition  and  return 
in  so  far  as  they  contradict  the  record  are  not  noticed.  Conse- 
quently admissions  in  the  return  are  of  much  more  importance 
than  any  that  may  be  contained  in  the  petition;  and  it  is  not 
necessary  for  a  party  who  brings  a  case  into  the  court  by  certio- 
rari, to  prdve  the  facts  stated  in  his  petition,  in  order  to  entitle 
him  to  a  trial  in  that  court,  where  the  papers  do  not  negative 
the  material  facts  stated  in  the  petition,  although  there  is  an 
absence  of  proof  of  the  facts  stated  from  the  papers. l  So  where 
the  return  admits  the  facts  stated  in  the  writ,  or  the  papers  upon 
which  it  was  granted,  or  is  silent  as  to  them,  then  such  facts 
become  important,  and  must  be  considered  upon  the  hearing.8 
But  where  an  application  to  a  supreme  court  for  a  writ  of  review 
is  made  merely  to  test  the  validity  of  the  grand  jury,  and  pre- 
sents no  real  controversy  between  the  parties  to  the  record,  the 
court  will  not  take  cognizance  of  it8 

§  2029.  When  Constitutionality  of  Laws  determined.  —  The  con- 
stitutionality  of  a  statute  which  renders  females  eligible  as 
members  of  the  board  of  school  inspectors,  will  not  be  deter- 
mined on  certiorari  to  review  the  action  of  a  board  of  school 
inspectors  in  altering  the  boundaries  of  a  district,  where  a 
majority  of  the  board,  not  counting  the  female  members,  voted  in 
favor  of  such  alteration.4  But  it  was  held  that  whether  the  pro- 
visions of  an  act  limiting  the  time  within  which  a  writ  of  cer- 
tiorari shall  be  allowed  or  granted  to  review  an  assessment 
made  under  such  act,  will  preclude  the  supreme  court,  after  the 
period  so  limited,  from  allowing  certiorari  to  determine  the  con- 
stitutionality of  the  act,  or  the  portion  of  it  under  which  the  as- 
sessment was  made,  and  the  relation  of  the  limitation  to  such 
act,  such  question  may  at  any  rate  be  disposed  of  on  the  hearing, 
if  the  facts  present  the  question.6 

1  Spivy  v.  Latham,  8  Humph.  (Tenn.)  703. 

a  People  v.  City  of  Brooklyn,  106  N.  Y.  64;  12  N.  E.  641. 

8  People  v.  Wallace,  91  Cal.  535;  27  P.  767.  The  supreme  court  will  not 
regard  a  mere  voluntary  statement  of  facts  made  between  the  parties,  for  the 
purpose  of  preparation  for  argument  on  certiorari,  as  conclusive,  until  it  is 
filed  with  the  clerk  of  the  court.  Before  that  time,  it  is  within  the  control  of 
the  parties,  and  they  may  alter  or  revoke  it  at  their  will.  State  v.  Robinson, 
38  N.  J.  L.  267. 

4  Donough  v.  Hollister,  82  Mich.  309 ;  46  N.  W.  782. 

5  State  v.  Commissioners  of  Streets,  etc.,  38  N.  J.  L.  320. 
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§  2030.  Presumptions  fs  Favor  of  Jurisdiction  and  Legality  of 
Proceedings.  —  Where  the  court  below  had  jurisdiction,  every  in- 
tendment must  be  made  to  support  the  judgment.  If  the  record 
is  incorrect,  it  must  be  corrected  by  motion  or  suggestion  to  the 
court  below ; *  and  where  the  jurisdiction  of  a  justice  evidently 
appears  on  the  face  of  the  record,  no  presumption  will  be  made 
against  the  accuracy  of  his  proceedings.2  Accordingly,  a  jus- 
tice's judgment  for  the  plaintiff  in  an  action  for  goods  sold  and 
delivered,  will  be  held  good  on  certiorari,  where  the  return 
shows  that  the  defendant  did  not  appear,  although  the  return 
does  not  state  that  the  justice  waited  one  hour  before  proceed- 
ing with  the  cause,  and  the  declaration  does  not  show  the 
venue,  a  precise  statement  of  the  cause  of  action,  and  a  formal 
promise  to  pay.8  In  another  case,  the  court  presumed  that  the 
place  where  damage  was  sustained  by  the  opening  of  a  road  was 
within  the  jurisdiction  of  the  court  below,  the  contrary  not  ap- 
pearing on  the  record.4  But  a  magistrate's  record  showing  an 
action  to  be  debt  for  money  had  and  received,  but  not  showing 
the  contract,  or  how  the  demand  arose,  is  insufficient,  and  will 
be  reversed  on  certiorari.6  This  principle  is  equally  applicable 
to  statutory  tribunals  as  to  courts,  and  upon  certiorari  to  review 
the  proceedings  of  commissioners  or  other  boards  or  officers,  the 
presumptions  are  all  in  favor  of  their  rightful  action  and  their 
proceedings,  in  a  manner  authorized  by  law.6 

§  2031.  Same— Notice  to-  Parties.  —  The  finding  of  a  state  cir- 
cuit court  that  defendant  was  a  resident  of  a  certain  county  at 

1  Roe  c.  San  Francisco  Superior  Court,  60  Cal.  93. 

*  Buckmyer  p.  Dubbs,  5  Binn.  (Pa.)  32 ;  Gibbs  r.  Alberti,  4  Yeates,  (Pa.) 
373;  State  v.  Rightor,  39  La.  An.  619;  2  So.  385;  Hatch  v.  Christmas,  68 
Mich.  84;  35  N.  W.  833.  Where  a  justice  certifies  apart  of  the  evidence  in  a 
case  decided  before  htm,  and  as  to  the  rest  says  that  "although  unable  to  recapi- 
tulate it,  yet  that  enough  was  given  to  warrant  him  in  giving  judgment  for  the 
plaintiff,"  the  court  above,  on  certiorari,  cannot  say  upon  this  return  that 
there  was  not  evidence  to  warrant  the  judgment.  Patterson  v.  Ackerman,  24 
N.  J.  L.  (4  Zab.)  535.     See  People  v.  Talrnage,  46  Hun,  603. 

•  Stafford  v.  Williams,  4  Den.  (N.  T.)  182. 

4  Baltimore  Turnpike,  5  Binn.  (Pa.)  484.  Unless  the  record  shows  that  all 
the  evidence  below  upon  a  given  point  is  laid  before  the  court,  it  cannot  on 
certiorari  decide  that  the  verdict  of  the  jury  on  that  point  was  unsupported. 
Barclay  v.  Brabaton,  49  N.  J.  L.  629;  9  A.  769. 

*  Moore  x>.  Philadelphia  &  Reading  R.  R.  Co.,  11  Phiia.  (Pa.)  348. 

•  State  t.  Manitowoc  County  Clerk,  39  Wis.  15. 
vol.  ii.  —  66 
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§  2035.  What  considered  upon  Preliminary  Hearing  of  Application. 
The  practice  Yaries,  but  courts  usually  restrict  the  inquiry  upon 
presentation  of  the  petition  to  ascertaining  whether  it,  and  what- 
ever affidavits  may  be  allowable  or  required  to  accompany  it, 
show  a  prima  facie  case  for  granting  the  writ  And  in  acting 
on  a  petition  it  is  error  for  the  judge  to  withhold  his  sanction 
because  of  any  fact  which  does  not  appear  in  the  petition,  or  to 
hear  from  the  magistrate  whose  proceedings  are  complained  of, 
any  statement  or  explanation  touching  the  case.  What  the 
magistrate  has  to  say  can  be  heard  only  through  his  return  to 
the  certiorari  after  it  has  been  granted.1  On  a  mere  petition  for 
certiorari,  the  court  should  decline  to  hear  the  case  on  its  merits, 
even  though  the  petitioner  produces  a  copy  of  the  record,  ad* 
mitted  by  the  other  side  to  be  a  true  one.  It  should  wait  for  a 
return  in  due  form  from  the  court  below.3  Nor  should  the  court 
decide  between  conflicting  affidavits  assigning  reasons  why  the 
appeal  was  not  properly  taken,  nor  consider  any  agreement  of 
counsel  not  reduced  to  writing  or  appearing  in  the  record,  as 
required  by  the  rules  of  the  court.8  Nor,  on  a  motion  in  open 
court,  can  the  party  against  whom  the  proceeding  is  had  contro- 
vert the  allegation  of  the  party  applying;  he  can  only  present 
such  questions  of  law  as  properly  arise  in  this  stage  of  the 
proceedings.4 

§  2036.  What  considered  on  Motion  to  quash  or  dismiss.  —  Ques- 
tions touching  the  merits  on  certiorari  must  be  brought  up  on 
the  hearing  of  a  cause,  and  will  not  be  considered  on  motion  to 
quash.6  But  in  states  where  certiorari  to  a  justice  of  the  peace 
results  or  may  result  in  a  new  trial,  the  final  hearing  is  not 
necessarily  restricted  to  the  showing  made  by  the  petition  and 
transcript,  if  any,  accompanying  it.  And  on  the  hearing  of  a 
motion  to  dismiss  a  petition  for  writs  of  certiorari  and  super- 

i  Scroggins  v.  State,  55  Ga.  380. 

*  Ex  parte  Dugan,  3  Wall.  134. 

«  Short  v.  Sparrow,  86  N.  €.  348 ;  2  &  E.  233. 

4  Commissioners  v.  Judges  of  Orange,  9  Wend.  (N.  Y.)  484. 

•  Maybee  v.  Miner,  44  Mich.  207;  Rowe  v.  Rowe,  28  Mich.  353.  It  is  a 
sufficient  cause  to  dismiss  a  certiorari  that  no  reason  for  reversal  is  assigned. 
Baker  v.  Moore,  3  N.  J.  L.  (2  Pen.)  961 :  HoJmes  v.  Williams,  3  N.  J.  L. 
(2  Pen.)  962.  See  Willis  v.  Dun,  Wright.  (Ohio)  130,  holding  that  where  the 
record  on  a  certiorari  from  the  common  pleas  discloses  nothing  for  the  supreme 
court  to  act  upon,  the  certiorari  will  be  dismissed. 
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sedeas  against  a  justice's  execution,  the  papers  of  the  justice  may 
be  read  to  negative  the  allegations  of  the  petition.1  When,  how- 
ever, the  writ  had  been  already  granted,  it  was  held  that  no  ex- 
trinsic evidence  should  be  heard  by  the  court,  either  by  affidavits 
or  otherwise,  to  falsify  the  statements  contained  in  the  petition. 
The  judgment  on  the  motion  must  depend  on  the  sufficiency  of 
the  facts  stated  in  the  petition,  to  authorize  the  granting  of  the 
writs.2  But  in  Vermont  the  practice  is  to  hear  the  merits  of  the 
case  upon  the  petition  for  the  writ,  and  practically  to  decide 
the  whole  case  upon  the  granting  or  refusing  of  the  writ.8  And 
in  Utah  it  is  held  that  there  is  no  error  in  permitting  the  read- 
ing of  affidavits  in  support  of  a  motion  to  quash  a  writ  of 
certiorari.4 

§2037.  Same  — On  Appeal  from  Order.  —  The  dismissal  of  a 
writ  of  certiorari  will  be  reviewed  on  appeal  only  as  to  the 
grounds  assigned  in  the  motion  for  dismissal,  and  the  question 
of  discretion  to  dismiss  will  not  be  considered  where  no  grounds 
were  assigned  in  the  order  for  dismissal,  and  the  question  of  dis- 
cretion is  not  raised  by  appellant5  And  an  appeal  from  an 
order  denying  a  motion  for  a  further  return  by  the  board  of 
assessors  to  a  writ  of  certiorari  to  review  an  assessment,  in  no 
way  involves  the  merits  of  the  controversy,  and  the  only  question 
which  will  be  considered  is  whether  the  court  was  justified  in 
denying  such  motion;6  nor  will  affidavits  made  and  sworn  to 
after  a  cause  is  transferred,  by  appeal,  to  the  supreme  court,  be 
heard  on  the  question  of  sustaining  or  dismissing  the  certiorari.7 

1  MoCorkle  v.  Brooks,  6  Heisk.  (Tenn.)  601.  See  Crawford  v.  Crain,  10 
Tex.  145 ;  Darby  v.  Davidson,  27  Tex.  432;  Jones  t>.  Nold,  22  Tex.  379. 

*  Studdurt  t».  Fowlkes,  2  Swan,  (Tenn.)  537.     See  also  Friggs  v.  Boyce, 

4  Hayw.  (Tenn.)  101.  It  is  an  irregularity  in  practice  to  receive  evidence 
dehors  the  record,  upon  a  motion  to  dismiss  a  certiorari.  O'Docherty  ». 
McGloin,  25  Tex.  67.  Otherwise  in  North  Carolina,  Dawsey  v.  Davis,  1 
Hayw.  (Tenn.)  280;  Chambers  v.  Smith,  1  Hayw.  (Tenn.)  366.  That  affi- 
davits of  disinterested  persons  may  be  received  for  this  purpose,  see  King  9. 
Rentfroe,  1  Overt.  (Tenn.)  101. 

*  Walbridge  v.  Walbridge,  46  Vt.  617. 

*  Crosby  v.  Probate  Court,  (Utah)  5  P.  552. 

*  Champion  v.  Board  of  County  Comra're,  5  Dak.  416;  41  N.  W.  739.  If  a 
certiorari  that  is  applied  for  in  open  court  is  refused,  the  petitioner  may  except 
to  the  opinion  of  the  court,  and  prosecute  an  appeal  in  the  nature  of  a  writ  of 
error.     Lawson  ».  Scott,  1  Yerg.  (Tenn.)  92.    See  also  Perdew  v.  Steadham, 

5  Tex.  274.    Compare  Wood  v.  Rich,  8  Tex.  280. 

*  People  v.  Gilon,  56  Hun,  641;  9  N.  Y.  S.  690. 
t  M'Millan  v.  Smith,  2  Law  Repos.  (N.  C.)  77. 
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§  2038.  At  Common  Law.  —  The  form  and  effect  of  the  judg- 
ment in  certiorari,  like  the  causes  for  which  it  lies,  and  the 
scope  of  inquiry  at  the  hearing,  varies  in  different  jurisdictions, 
according  as  the  remedy  is  given  a  liberal  or  a  restricted  opera- 
tion. According  to  the  ancient  common  law,  formerly  adhered 
to  in  quite  a  number  of  states,  and  even  yet  in  a  few  of  them, 
the  inquiry  being  limited  to  jurisdictional  questions  appearing 
on  the  face  of  the  record,  all  the  court  could  do  was  to  affirm  the 
validity  of  the  proceedings  or  quash  them  if  brought  before  judg- 
ment, or  if  brought  after  judgment,  reverse.1    But  in  most  of 

i  See  Hopkinton  v.  SmKh,  15  N.  H.  152;  Fore  v.  Fore,  44  Ala.  478:  Pope 
v.  Luff,  7  Hill,  (N.  Y.)  577;  Re  Bracket,  27  Hun,  (N.  Y.)605;  People  v.  Ferris, 
36  N.  Y.  218;  34  How.  Pr.  189;  Jefferson  County  t>.  Hudson,  22  Ark.  595; 
Pulaski  v.  Irvin,  4  Ark.  473  ;  Hopson  v.  Murphy,  1  Tex.  314;  Commonwealth 
v.  Blue  Hill  Turnpike,  5  Mass.  423;  Commonwealth  v.  Ellis,  11  Mass.  466; 
Melvin  v.  Bridge,  3  Mass.  306;  Sholar  v.  Smith,  3  Miss.  416.  But  part  of  the 
proceedings  may  be  affirmed,  and  part  quashed,  if  the  part  that  is  quashed  is 
independent  of,  and  unconnected  with,  the  part  that  is  affirmed.  Common- 
wealth v.  Carpenter,  3  Mass.  268;  Commonwealth  v.  West  Boston  Bridge,  13 
Pick.  (Mass.)  195;  Commonwealth  v.  Blue  Hill  Turnpike,  5  Mass.  420;  Com- 
monwealth v.  Derby,  13  Mass.  433;  Hayward  v.  Bath,  35  N.  H.  514;  Nichol 
v.  Patterson,  4  Ohio,  200;  Williams  v.  Sherman,  15  Johns.  (N.  Y.)  195;  Claf- 
lin  v.  Hubbard,  Brayt.  (Vt.)  38;  Bronson  v.  Mann,  13  Johns.  (N.  Y.)461.  Held 
to  be  a  formal  error  to  render  a  new  judgment  for  damages  and  costs,  enforce- 
able by  execution  from  the  circuit  court.  Dooley  v.  Eilbert,  47  Mich.  615; 
Dykens  v.  Munson,  2  Wis.  245.  The  writ  of  certiorari  will  only  be  made  per- 
emptory when  the  proceedings  sought  to  be  reviewed  are  absolutely  null. 
State  v.  Riley,  (La.)  8  So.  598;  43  La.  An.  177.  At  the  hearing,  the  court 
may  dismiss  the  writ  as  improvidently  granted,  or  may  refuse  the  relief  asked. 
State  v.  Hudson,  29  N.  J.  L.  (5  Dutch.)  115.     If  the  defendant  in  certiorari 
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the  states  the  use  of  the  writ  has  been  extended  to  the  review 
and  correction  of  all  illegalities  apparent  of  record;  and  the 
power  of  the  court  in  rendering  judgment  has  been  correspond- 
ingly extended,  and  the  judgment  does  not  perceptibly  differ 
from  that  rendered  at  common  law  on  writ  of  error,  the  office 
of  which  certiorari  virtually  performs. 

§  2039.  Same  —  Partiouiar  states.  —  The  Georgia  code  provides 
that  "  upon  the  hearing  of  a  writ  of  certiorari,  the  superior  court 
may  return  the  same  to  the  court  from  which  it  came  with  in- 
structions ;  and  in  all  cases  where  the  error  complained  of  is  an 
error  of  law,  which  must  finally  govern  the  case,  and  the  court 
shall  be  satisfied  there  is  no  question  of  fact  involved  which 
makes  it  necessary  to  send  the  case  back  for  a  new  hearing, 
.  .  .  it  shall  be  the  duty  of  the  said  judge  to  make  a  final  deci- 
sion. "  Under  this  provision,  it  was  held  that  when  the  case  in- 
volves both  law  and  facts,  and  there  is  no  dispute  as  to  the  facts, 
the  superior  court,  in  its  discretion,  may  make  a  final  disposition 
of  it,  or  may  remand  the  case  for  a  new  trial ; *  but  when  no  is- 

confesses  the  error  assigned,  and  consents  to  a  reversal,  and  the  plaintiff  de- 
clines to  move  for  a  reversal,  the  court  will  order  a  reversal  to  be  entered  as  on 
motion  of  the  plaintiff.  Rogers  v.  Guieren,  16  N.  J.  L.  (1  Harr.)  356.  Gantt's 
Ark.  Dig.,  §  1196,  does  not  enlarge  the  writ  of  certiorari  into  an  appeal  or  writ 
of  error  for  the  correction  of  mere  errors  in  judicial  proceedings.  The  practice 
is  still  to  affirm  or  quash  the  judgment  on  the  trial  of  the  certiorari.  St.  Louis 
Iron  Mountain,  etc.  Ry.  Co.  v.  Barnes,  35  Ark.  05.  Principle  applied  to  certi- 
orari to  justices  of  the  peace,  in  Baldwin  v.  Delavan,  2  Hill,  (N.  Y.)  125;  Berry 
v.  Lowe,  10  Mich.  9;  Wilson  v.  Albright,  2  Greene,  (Iowa)  125;  Geyger  v. 
Stoy,  1  Dall.  135;  Smith  v.  Bahr,  62  Wis.  244;  Healy  ».  Kneeland,  48  Wis. 
497 ;  compare  Martin  v.  Beck  with,  4  Wis.  219.  Held  error  to  order  a  trial  de 
noco  in  the  district  court,  on. reversing  a  judgment  of  a  justice  of  the  peace 
taken  there  by  certiorari.  Davis  v.  Curtis,  2  Greene,  (Iowa)  575.  Court 
should  affirm  or  reverse  the  judgment,  and  not  dismiss  the  writ.  Owens  v. 
State,  27  Wis.  456.  The  reversal  extends  as  far  back  as  is  necessary  to  rectify 
the  errors  committed.  Brayton  v.  Freese,  1  Ind.  121 ;  Clark  v.  Dunlap,  2  Ind. 
551.  Where,  on  certiorari,  the  circuit  court  enters  a  new  judgment  for  the 
damages  and  costs  adjudged  in  the  justice's  court,  instead  of  simply  affirming 
the  judgment  of  the  justice,  as  is  proper,  the  error  is  merely  formal,  and  does 
not  affect  its  validity.  Rodman  v.  Clark,  (Mich.)  45  N.  W.  1001.  But  where 
a  petition  for  laying  out  a  road  is  defective,  so  that  the  county  court  has  no 
jurisdiction  to  act,  but  does  act  and  lays  out  the  road,  the  circuit  court,  upon 
a  writ  of  review,  has  no  jurisdiction  to  adjudge  that  the  writ  should  be  dis- 
missed, and  said  proceedings  should  be  in  all  things  affirmed.  Woodruff  v. 
Douglas  County,  21  P.  49;  17  Or.  314. 

1  Rome  R.  Co.  v.  Ransom,  78  Ga.  705;  3  S.  E.  626;  Bush  v.  Rawlins.  80  Ga. 
583 ;  5  S.  £.  761 ;  Hallet  v.  Blain,  58  Ga.  142.    Under  the  Act  of  1850,  the 
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sues  of  fact  are  involved,  and  the  determination  of  the  case 
depends  entirely  upon  legal  questions,  it  is  the  duty  of  that  court 
to  render  a  final  judgment1  If,  however,  the  rights  of  the  parties 
depend  upon  the  determination  of  disputed  facts,  the  court  should 
not  pass  final  judgment,  but  should  remand  the  case  for  a  new 
trial.2  The  district  court  of  Iowa,  on  certiorari  to  a  justice  of 
the  peace,  may  affirm  his  judgment  or  render  a  new  one,  as  the 
right  of  the  matter  may  appear.8  In  Louisiana  it  is  only  when, 
upon  examination  of  the  record,  the  proceedings  appear  to  be 
null  and  void,  that  they  should  be  avoided,  and  the  respondent 
directed  to  try  them  anew,  in  conformity  with  the  provisions  of 
law.4  In  New  Jersey,  formerly,  on  certiorari  to  set  aside  a  judg- 
ment in  an  action  on  a  judgment,  the  original  judgment  could 
not  be  reversed  for  that  it  was  merely  erroneous ; 6  but  under  a 
later  statute,  in  the  case  of  a  mistrial  of  a  cause  below,  the 
supreme  court,  on  certiorari  thereto,  may  order  a  rehearing 
before  the  justice ; 6  and  it  may  do  this,  although  no  error  appears 

superior  court  has  no  power  to  render  a  final  judgment  on  a  certiorari  from  the 
inferior  court    Gilmer  p.  Warren,  17  Ga.  426. 

1  Greenwood  v.  Boyd  &  Baxter  Furniture  Factory,  86  Ga.  582;  13  S.  £.  128. 

8  Desvergers  v.  Kruger,  60  Ga.  100 ;  Claton  v.  Ganey,  63  Ga.  331 ;  Smith  v. 
Tade,  65  Ga.  753 ;  Sapp  v.  Adams,  65  Ga.  600 ;  Mitchell  v.  Western  &  Atlantic 
R.  R.  Co.,  66  Ga.  212 ;  Georgia  Railroad  v.  Bird,  76  Ga.  13.  Where  defend. 
ant  on  a  trial  before  a  justice  introduced  no  evidence,  and  a  material  part 
of  the  evidence  for  plaintiff  was  not  admissible  because  it  was  parol,  the  court 
having  erroneously  excluded  a  writing  which  was  indispensable  to  a  recovery 
by  plaintiff,  the  superior  court,  in  sustaining  a  certiorari,  ought  not  to  render 
a  final  judgment,  but  should  send  the  case  back  for  a  new  trial,  there 
being  no  presumption  that  the  illegal  evidence  was  not  objected  to.  Bar* 
field  v.  McCombs,  (Ga.)  15  S.  E.  666.  While  a  traverse  of  the  answer 
stands  undisposed  of,  it  is  error  for  the  court  to  hear  a  certiorari  upon  its 
merits,  and  render  a  final  judgment  dismissing  the  writ  and  affirming  the 
judgment  of  the  magistrate,  whose  answer,  as  to  certain  matters  of  fact,  is 
alleged  to  be  false.  Phillips  v.  City  of  Atlanta,  78  Ga.  773;  3  S  £  431.  Re- 
mand with  instructions.  —  The  omission  of  the  court,  on  sustaining  a  certiorari 
to  a  justice  and  remanding  for  new  trial,  to  give  instructions  to  the  justice,  is 
not  reversible  error.  Holliday  *.  Poole,  77  Ga.  159.  Code  Ga.  §  4067,  providing 
that  the  judge,  on  certiorari  from  a  justice's  court,  "  may  return  the  same  to 
the  court  from  which  it  came  with  instructions,"  means  that  he  may,  if  be  has 
any  instructions  to  give,  and  not  that  he  must  in  all  oases.  Akridge  v.  Water- 
town  Steam  Engine  Co.,  77  Ga.  50. 

•  Wrigh*  v.  Phillips,  2  Greene,  (Iowa)  191. 

«  State  v.  Koenig,  39  La.  An.  776 ;  2  So.  559. 

•  Bordine  v.  Service.  16  N.  J.  L.  (1  Harr.)  47. 
6  State  v.  Berry,  42  S.  J.  L.  60. 
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in  the  proceedings,  if  a  plain  case  of  surprise  and  merits  is 
shown  on  affidavits.1  In  West  Virginia,  in  all  cases  of  certio- 
rari, when  used  as  an  appellate  proceeding,  the  superior  court 
has  a  right  to  affirm  the  judgment  of  the  inferior  court,  or  to  set 
aside  and  annul  it,  and  enter  up  such  judgment  as  the  inferior 
court  ought  to  have  entered,  or  remand  the  cause  to  it  as  in  a 
case  brought  up  on  writ  of  error.2  In  New  York,  although  the 
relator  in  certiorari  has  made  more  assignments  of  error  than 
the  facts  warrant,  or  some  improper  parties  are  made  defendants, 
the  court  may  quash  or  correct  such  part  of  the  proceedings 
sought  to  be  reviewed  as  is  illegal,  and  affirm  such  as  is  legal, 
provided  one  is  independent  of  the  other,  and  may,  in  the  exer- 
cise of  a  sound  discretion,  review  the  proceedings  to  be  brought 
up  by  the  writ,  or  give  judgment  quashing  the  writ.8  This  rule 
has  frequently  been  applied  in  tax  cases  under  a  special  statute.4 
§  2040.  On  Trial  de  novo.  —  In  certain  states,  as  has  been  stated 
under  various  heads,  the  writ  performs  the  office  of  an  appeal 
from  the  inferior  court.  The  judgment  in  such  cases  is  governed 
by  the  same  legal  principles  as  apply  to  judgment  on  appeal,  and 
all  technical  omissions  or  defects  in  the  proceedings  before  the 
lower  court  will  be  disregarded,  and  judgment  will  be  entered 
on  the  merits ; 6  nor  can  the  court  remand  the  cause,  with  a  pro* 
cedendo,  to  the  court  below.6  But  where  further  proceedings 
outside  the  record  before  it  are  necessary  the  court  cannot  retain 
and  try  the  cause,  but  must  remand  to  the  inferior  tribunal  for 
such  proceedings.7 

1  Patterson  v.  Ackerman,  24  N.  J.  L.  (4  Zab.)  535. 

•  Dryden  v.  Swinburne,  15  W.  Va.  234. 

•  People  v.-  Westchester  County,  57  Barb.  (N.  T.)  877;  8  Abb.  Pr.  N.  s 
277;  see  also  Freeman  v.  Ogden,  40  N.  Y.  105;  People  v.  French,  (N.  Y.)  23 
N.  E.  1061;  119  N.Y.  502. 

4  See  supra,  §  1950.  Where  the  property  of  a  railroad  company  in  a  certain 
town  has  been  assessed  at  nearly  its  full  value,  and  the  other  property  of  the 
town  at  not  more  than  40  per  cent,  of  its  value,  the  court  will  order  a  ratable 
reduction  of  the  assessment  of  the  railroad  property.  People  v.  Zoeller,  (N.  Y. 
Sup.)  15  N.  Y.  S.  684;  see  State  v.  State  Board  of  Assessors,  (N.  J.  Sup.)  22  A. 
1085;  compare  People  t>.  Reddy,  43  Barb.  (tf.  Y.)  539. 

6  Gray  v.  Willcox,  56  Mich.  58;  see  also  Alderson  t;.  Commissioners,  32 
W.  Va.  454;  9  S.  E.  863;  Searl  r.  Richey,  5  Ind.  199;  Gayle  v.  Turner,  Minor, 
(Ala.)  204;  see  3  Stew.  (Ala.)  357;  compare  Mahan  v.  Lester,  20  Ala. 
162. 

•  Weigand  t>.  Malatesta,  6  Coldw.  (Tenn.)  362. 

7  Alderson  v.  Commissioners,  32  W.  Va.  454 ;  9  S.  E.  863. 
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§  2041.  in  Criminal  Cases.  —  Where  the  record  in  a  criminal 
case  is  brought  up  on  certiorari,  the  practice  with  respect  to  the 
judgment  varies.  The  practice  in  New  Jersey  in  cases  of  con- 
viction for  misdemeanor  before  a  justice,  and  affirmance  thereof, 
is  to  remit  the  judgment  back  to  the  justice  for  execution.1  But 
in  New  York,  when  an  indictment  is  brought  into  the  supreme 
court  by  certiorari,  and  tried  at  the  circuit,  it  is  proper  for  the 
supreme  court,  at  general  term,  to  pronounce  judgment  in  the 
case,  upon  the  return  of  the  postea,  or  record  of  the  proceedings 
at  the  circuit.2 

§  2042.  Orders  relating  to  final  Process  in  Lower  Court.  —  The 
court  having  cognizance  of  the  certiorari,  especially  if  it  pos- 
sesses general  appellate  jurisdiction,  may  make  all  orders  con- 
cerning further  proceedings  in  the  lower  court  which  are 
necessary  to  preserve  the  rights  of  the  parties ; 8  and  a  writ  of 
restitution  may  issue  in  a  proper  case  to  complete  the  exercise 
of  appellate  jurisdiction.4  Accordingly,  on  the  reversal  of  a 
judgment  on  certiorari,  if  it  appears  by  the  record,  or  otherwise, 
that  the  amount  recovered  by  the  judgment  has  been  raised,  the 
supreme  court  will,  upon  notice  given,  order  a  writ  of  restitution, 
the  amount  for  which  it  shall  issue  being  settled  by  the  court  by 
an  assignment  signed  by  one  of  the  judges,  which  amount  should 
be  the  amount  raised,  including  execution  fees  and  costs,  with 
interest  from  the  day  of  payment;  and  where  the  judgment  is 
reversed  in  part  and  affirmed  in  part,  the  restitution  will  be  for 
the  amount  raised  beyond  the  amount  adjudged  due  on  affirmance, 
and  the  execution  fees  with  interest.6 

§  2043.  The  Procedendo.  —  The  order  by  which,  upon  a  dis- 
missal, or  other  decision  adverse  to  the  petitioner,  the  court 
below  is  directed  to  proceed,  is  called  the  procedendo.  This  is 
the  counterpart  of  a  supersedeas,  and  is  not  usually  necessary 
unless  a  supersedeas  has  been  previously  granted.  Where,  how- 
ever, the  writ  of  certiorari  is  dismissed  on  motion,  because  of 
failure  to  prosecute  on  the  part  of  the  plaintiff,  such  dismissal 

i  State  v.  Britton,  47  N.  J.  L.  251. 

*  Cancemi  v.  People,  16  N.  Y.  501;  7  Abb.  Pr.  271;  see  Baker  v.  United 
States,  1  Minn.  207. 

*  See  supra,  §  2038 ;  also  next  section. 
4  Peacock  v.  I^eonard,  8  Npv.  247. 

*  Arrowsmith  t>.  Vanarsdale,  21  N.  J.  L.  (1  Zab.)  471. 
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does  not,  ipso  facto,  revive  a  judgment  rendered  in  his  favor  in 
the  court  below.1 

Where  the  writ  of  certiorari  is  resorted  to  merely  for  the  pur- 
pose of  correcting  an  abuse  of  an  execution  issued  by  a  justice  of 
the  peace,  it  is  in  the  nature  of  an  audita  querela;  and  if  the 
petition  be  dismissed,  the  court  should  award  a  procedendo  to 
the  justice  in  whose  office  is  the  judgment,  as  the  judgment  in 
such  case  remains  in  full  force,  not  being  affected  in  any  way  by 
the  certiorari.3  So  upon  certiorari  to  the  common  pleas  court 
to  set  aside  a  nonsuit  which  was  improperly  ordered,  the  case 
was  remanded  with  directions  to  proceed  de  novo  in  the  trial  of 
the  cause.8  And  where  a  county  trustee,  charged  with  the  duty 
of  collecting  taxes,  notwithstanding  the  proceeding,  issues 
against  a  corporation  a  distress  warrant,  or  its  equivalent,  for 
the  collection  of  the  taxes,  the  company  may  take  the  case  into 
the  circuit  court  by  writs  of  certiorari  and  supersedeas,  and  the 
judgment  of  the  supreme  court  sustaining  the  assessment,  but 
quashing  the  warrant,  would  be  final,  requiring  no  remand  of 
the  case,  and  only  a  procedendo  to  the  chairman  of  the  county  to 
make  the  re-valuation.4  But  on  certiorari  to  the  judge  of  an  in- 
ferior court,  who  has  refused  to  hear  any  evidence  on  behalf  of 
the  petitioner  on  return  of  a  writ  of  habeas  corpus,  sued  out  for 
the  purpose  of  admitting  him  to  bail,  because  he  had  been  in- 


1  Miller  v.  Holtz,  23  Tex.  138.  A  writ  of  certiorari  removed  to  the  supreme 
court  an  order  of  the  common  pleas  appointing  surveyors  to  vacate  a  public 
road,  and  a  supersedeas  commanded  the  surveyors  to  desist  from  taking  further 
proceedings  until  the  further  order  of  the  supreme  court.  Upon  consideration 
the  certiorari  was  dismissed,  but  no  remittitur  was  ordered,  nor  was  the  super- 
sedeas  discharged.  Held,  that  the  common  pleas  could  not  order  the  surveyors 
to  meet  and  proceed  under  the  original  order,  and  the  return  of  the  surveyors 
thereon  would  be  invalid.  State  v.  Adams,  (N.  J.  Sup.)  24  A.  482.  A  certi- 
orari for  the  review  of  a  decree  of  the  court  of  quarter  sessions,  dividing  a 
borough  into  wards,  without  a  special  order  of  supersedeas,  did  not  so  suspend 
the  operation  of  the  decree  as  to  prevent  the  electors,  who  were  parties  to  the 
proceeding,  holding  a  general  election.  Commonwealth  v.  Kistler,  (Pa.  Sup.) 
24  A.  216. 

3  Jones  v.  Williams,  2  Swan,  (Tenn.)  105 ;  see  also  Mallett  v.  Hutchinson, 
1  Head,  (Tenn.)  558;  Kincaid  v.  Morris,  10  Yerg.  (Tenn.)  252. 

8  Plotts  p.  Rosebury,  28  N.  J.  L.  (4  Dutch.)  146.  If  there  is  not  the  neces- 
sary affidavit  to  support  a  certiorari,  it  will  be  suspended,  and  a  procedendo 
will  issue  to  the  court  below.  Kehr  v.  Gantier,  T.  U.  P.  Charlt.  (Ga.)  279 ; 
compare  Hunter  v.  Hunter,  T.  U.  P.  Charlt.  (Ga.)  303. 

«  Shelby  County  r.  Mississippi  &  T.  K  Co.,  16  Lea,  401 ;  1  S.  W.  32. 
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dieted  for  murder,  where  the  supreme  court  reverses  the  judg- 
ment and  remands  the  proceedings,  no  procedendo  will  issue  to 
any  particular  judge,  but  the  petitioner  may  exercise  his  statu- 
tory right  to  apply  de  novo  to  any  judge  authorized  to  grant  the 
writ  of  habeas  corpus. l 

§  2044.  Modifying  Judgment  in  Lower  Court.  —  Independently 
of  the  legal  principles  stated  in  the  preceding  sections,  courts 
have  and  exercise,  on  proper  occasions,  considerable  latitude  of 
discretion  in  rendering  judgment  on  certiorari,  and  may  grant 
partial  relief;  in  short,  adapt  the  judgment  to  meet  any  peculiar 
or  extraordinary  circumstances  which  the  case  presents.  Thus 
where  the  lower  court  had  granted  an  extension  of  time  to  an- 
swer, beyond  the  period  allowed  by  the  code,  it  was  held  that  the 
supreme  court  might,  on  certiorari,  modify  the  order  complained 
of,  without  passing  upon  the  question  whether  it  was  void  or 
simply  voidable.2  In  the  exercise  of  a  similar  discretionary 
power  where,  on  common  law  certiorari  in  an  attachment,  it 
appears  that  the  proceedings  of  the  inferior  court  are  correct  as 
to  the  personal  judgment  against  the  defendant,  but  erroneous 
as  to  the  adjudication  of  a  lien  for  the  amount  on  the  property, 
it  being  beyond  the  jurisdiction,  that  part  of  the  judgment  giving 
the  lien  Bhould  be  quashed,  as  well  as  that  awarding  costs,  and 
the  rest  affirmed.8  So  where  a  justice  of  the  peace  renders  judg- 
ment in  favor  of  a  defendant  for  a  sum  adjudged  to  be  due  him 
from  the  plaintiff,  and  for  costs,  in  a  case  where  the  judgment 
should  have  been  generally  for  the  defendant  with  costs,  the 
common  pleas  should  reverse  the  erroneous  part,  and  affirm  the 
judgment  as  to  the  residue.4  And  as  a  general  rule,  on  certio- 
rari, the  court  will  not  reverse  a  judgment  for  error  in  taxing 
costs,  but  will  correct  the  record  in  this  respect6 

§  2045.  Costs.  —  On  common  law  certiorari,  neither  party  re- 
covers costs  against  the  other.6    But  the  adjudication  of  costs, 

1  State  v.  Herndon,  107  N.  C.  934;  12  S.  E.  268. 

»  Baker  t>.  Superior  Court,  71  Cal.  583 ;  12  P.  085. 

•  Shafer  v.  Hogne,  70  Wig.  392 ;  35  N.  W.  928. 

4  Kast  v.  Kathern.  3  Den.  (N.  Y.)  344  ;  see  generally  Miller  v.  Sparks,  4 
Co!.  303;  Hoppie  v.  Best,  4  Col.  555;  Hotchkiss  v.  Chevallier,  12  Tex.  224; 
Childs  v.  Crawford,  8  Ala.  731 ;  Walker  t>.  McDonald,  5  Minn.  455. 

6  Marshall  u.  Burton,  5  Harr.  (Del.)  295.  But  after  dismissing  a  certiorari, 
the' court  cannot  proceed  to  give  judgment  on  the  merits,  Wcoton  v.  Manning, 
11  Tex.  327. 

«  Baldwin  v.  Wheaton,  12  Wend.  (N.  Y.)  382 ;  People  ».  Heath,  20  How. 
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where  not  regulated  by  statute,  is  to  a  great  extent  discretion- 
ary.1 But  costs  cannot  be  allowed  against  county  commissioners 
if  they  do  not  oppose  the  proceedings.2  Nor  on  grounds  of  pub- 
lic policy  can  costs  be  taxed  against  a  municipal  corporation  in 
a  case  where  proceedings  were  had  before  a  mayor's  court  for 
violation  of  an  ordinance,  and  removed  by  certiorari  into  the  cir- 
cuit court,  and  there  quashed;  and  the  question  is  properly 
raised  by  an  exception  noted  only  in  the  judgment  entry.8  And 
where  a  statute  provides  that  "  coats  shall  not  be  allowed  against 
assessors  or  other  officers,  whose  proceedings  may  be  reviewed 
under  this  act,  unless  it  shall  appear  to  the  court  that  they  acted 
with  gross  negligence,  in  bad  faith,  or  with  malice,"  where  it 
did  not  appear  that  assessors,  in  making  up  the  assessment  roll, 
had  acted  otherwise  than  in  good  faith,  it  was  held  that  costs  on 
review  could  not  be  taxed  against  them.4  Nor  can  referees  be 
charged  with  the  costs  of  certiorari  issued  to  them  to  review 
their  decision.6    Nor  where  a  party  has  to  resort  to  certiorari  in 

(N.  Y.)  Pr.  308;  Wheeler  v.  Roberts,  7  Cow.  (N.  Y.)  536;  Low  ».  Rogers,  8 
Johns.  (N.  Y.)  321 ;  Caldwell  o.  Kelly,  35  Barb.(N.  Y.)444 ;  13  Abb.  Pr.  405. 
8.  p.  elsewhere,  Commonwealth  v.  Ellis,  11  Mass.  465;  State  v.  Leavitt,  3 
N.  H.  44.  Where  proceedings  are  quashed  because  the  court  below  had  no 
Jurisdiction,  no  judgment  for  costs  can  legally  be  rendered;  and  if  such  judg- 
ment is  rendered,  it  will  be  quashed  on  certiorari,  Nichol  v.  Patterson,  4  Ohio, 
200. 

i  See  People  v.  Fuller,  40  How.  (N.  Y.)  Pr.  85;  Hurlbut  t>.  Wilcox,  19  Wis. 
410;  Healy  r.  Kneel  and,  48  Wis.  497. 

*  Stetson  v.  Penobscot  County  Comm'rs,  72  Me.  17. 

9  Camden  v.  Bloch,  65  Ala.  236.  The  court,  in  sustaining  a  certiorari 
brought  to  reverse  a  judgment  of  the  recorder  of  a  city,  imposing  a  fine  for  a 
violation  of  an  ordinance,  may  enter  judgment  against  the  city  for  costs.  Macon 
v.  Hoge,  71  Ga.  606.  On  sustaining  a  certiorari  against  road  commissioners, 
there  being  no  allegation  of  conniption,  or  of  acting  with  a  design  to  oppress, 
costs  are  not  recoverable.  Nun  nelly  v.  Road  Commissioners,  Dudley,  (Ga.) 
102.  Where,  on  certiorari  to  review  water  rates,  the  return  and  proofs  do  not 
show  that  there  was  a  demand  and  refusal  by  the  board  of  public  works  to  re- 
mit unlawful  assessments  before  the  writ  issued,  no  costs  will  be  allowed  the 
prosecutors,  State  v.  Jersey  City,  45  N.  J.  L.  256.  But  when  a  court-martial 
imposed  a  judgment  on  one  over  whom  it  acquired  no  jurisdiction,  and  who 
obtained  in  the  supreme  court,  upon  certiorari,  a  reversal  of  the  proceedings,  it 
was  held  that  he  became  personally  liable  for  costs,  and  might  be  committed 
for  contempt  in  not  paying  them  after  demand,  Re  Leary,  30  Han,  (N.  Y.)  394. 

4  People  o.  McComber,  7  N.  Y.  S.  71. 

*  People  u.  Sherman,  15  Hun,  (N.  Y. )  575.  The  pendency  of  a  certiorari 
to  review  the  decision  of  referees  upon  an  appeal  in  highway  proceedings  does 
not  suspend  the  right  of  the  referees  to  enforce  payment  of  their  fees.  Collect- 
ing the  fees  is  not  executing  the  order.  Disoway  v.  Winant,  1  Abb.  (N.  Y.) 
App.  Dec.  508. 
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order  to  correct  the  errors  of  an  inferior  judicatory,  will  the  con- 
sent of  the  other  party  before  the  superior  court,  to  make  the 
correction,  authorize  the  dismissal  of  the  certiorari,  and  a  judg- 
ment for  costs  against  the  applicant  therefor.1  There  is  nothing 
peculiar  in  the  law  governing  costs  in  certiorari  between  private 
parties,  and  usually  they  should  be  taxed,  and  allowed  as  in 
other  actions  at  law,  being  governed,  however,  in  most  of  the 
states,  by  statute.2  But  on  dismissal  of  certiorari  taken  by  an 
administrator,  the  judgment  for  costs  should  be  special,  to  be 
paid  in  due  course  of  administration.8 

§  2046.  statutory  Damages.  —  A  statute  providing  for  the  re- 
moval of  actions  before  justices  by  certiorari  to  the  district 
court,  and  that  "  if  the  judgment  be  affirmed  ten  per  cent  dam- 

1  Western  &  Atlantic  R.  R  Co.  r.  Greeson,  08  Ga.  180. 

*  Shelton  v.  Gower,  44  How.  (N.  Y.)  Pr.  26;  see  Griffin  v.  Mortimer,  8  Wend. 
(N.  Y.)  538 ;  Cheney  t\  Windsor,  5  Dea  (N.  Y.)  96;  Atkinson  v.  Crossland,  4 
Watts,  (Pa.)  451 ;  Seabury  v.  Bolles,  21  A.  952 ;  52  N.  J.  Law,  413 ;  Dixon  v. 
Carruthers,  9  Yerg.  (Tenn.)  30;  Williams  v.  Cosby,  2  Heisk.  (Tenn.)  644.  A 
board  of  supervisors  may  refuse  to  make  return  to  a  writ  of  certiorari  until  their 
fees  for  preparing  the  same  are  paid,  under  Code  Civil  Proe.  §  2005,  which 
provides  that  a  person  on  whom  a  writ  of  certiorari  is  served  must  make 
return  thereto  on  payment  of  the  fees  allowed  by  law  for  preparing  the  re- 
turn. People  v.  Board  Sup'rs  Fulton  County,  (Sup.)  19  N.  Y.  S.  773.  In 
forma  pauperis.  —  The  proper  practice  for  prosecuting  a  certiorari,  without  a 
supersedeas)  in  forma  pauperis,  under  Tenn.  Code,  §  3133,  explained,  Gardner  v. 
Barger,  4  Heisk.  (Term  )  668.  §  303  of  the  North  Carolina  Code  of  Procedure, 
which  requires  security  for  costs  on  appeal,  should  be  applied  to  a  certiorari  in 
the  nature  of  an  appeal.  A  petitioner  should  not  be  allowed  to  sue  out  a  certi- 
orari in  forma  pauperis,  Weber  v.  Taylor,  66  N.  C.  412.  In  habeas  corpus  case. — 
The  decision  of  a  justice  of  the  supreme  court  in  proceedings  by  habeas  corpus 
is  not  "  the  decision  of  a  court  of  inferior  jurisdiction  "  under  §§  320  and 
318  of  the  Code  of  Procedure;  and  no  costs  can  be  allowed  at  the  general  term 
upon  the  review  by  certiorari  of  such  decision.  People  v.  O'Brien,  6  Abb. 
(N.  Y.)  Pr.  n.  s.  63.  Merger  of  judgment  Mow.  —  Where  a  cause  before  a  jus- 
tice of  the  peace  is  brought  by  certiorari  to  the  circuit  court,  and  the  court 
enters  judgment  that  the  judgment  of  the  justice  be  in  all  matters  "  affirmed, 
and  stand  in  full  force  and  effect,"  and  that  plaintiff  recover  "  the  amount  of 
his  damages  and  costs  recovered  by  him  in  the  court  below,"  and  *'  have  ex- 
ecution thereof,"  the  entry  must  be  taken  together,  and  the  judgment  of  the 
circuit  court  is  the  only  judgment  to  be  enforced;  the  judgment  of  the  justice 
is  affirmed  and  merged  therein.  Peterson  v.  Ringelberg,  (Mich.)  42  N.  W 
1080;  76  Mich.  107.  Prepayment  of  clerks  fees.  —  On  a  common  law  certiorari 
to  a  township  board,  the  town  clerk  is  entitled  to  payment  of  his  fees  for 
making  a  return  to  the  writ,  under  Comp.  Laws,  §  5643,  and  is  not  obliged  to 
make  return  until  such  fees  have  been  paid,  People  v.  Township  Board,  IS 
Mich.  246. 

•  Dye  v.  Noel,  85  111.  290. 
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ages  shall  be  added,"  means  that  damages  are  to  be  so  added  in 
case  the  amount  found  due  shall  be  the  same  as  that  adjudged 
by  the  justice,  or  more.1  And  the  same  rule  applies  if  the  judg- 
ment in  the  higher  court  is  for  a  sum  equal  to  the  previous  judg- 
ment, less  an  intermediate  payment  by  the  defendant.2  But 
under  a  similar  statute  it  was  held  that  this  judgment  for  inter- 
est cannot  be  entered  in  case  of  the  dismissal  of  certiorari  and 
supersedeas  obtained  on  the  ground  that  the  judgment  had  been 
paid.8 

§  2047.  Judgment  against  Suratlea.  —  Under  statutes  requiring 
bonds  to  be  given  with  sufficient  sureties  on  taking  out  writs  of 
certiorari  on  dismissal  of  a  petition  for  certiorari  and  super- 
sedeas, wherein  the  judgment  of  a  justice  is  complained  of,  the 
proper  judgment  is  for  the  plaintiff  against  the  defendant  and 
his  surety  to  the  prosecution  bond  to  the  amount  of  the  justice's 
judgment,  together  with  the-  statutory  interest  or  damages  and 
costs.4  Nor  does  it  matter  for  what  purpose  the  certiorari  is 
sued  out.6  But  the  sureties  in  a  bond  for  certiorari  are  only 
liable  to  the  extent  of  its  penalty;  and  if  judgment  is  rendered 
against  them  for  a  larger  sum,  the  judgment  will  be  amended  on 
motion  in  the  court  below,  or  in  an  appellate  court,  at  the  costs 
of  the  plaintiff  in  error.6  And  where  certiorari  is  dismissed  for 
want  of  jurisdiction,  no  judgment  can  be  rendered  on  the  bond.7 

1  Lane  v.  Brander,  19  Tex.  160. 

•  Norton  v.  Walker,  19  Tex.  192. 

•  Kincaid  v.  Smith,  8  Yerg.  (Tenn.)  218. 

4  Allen  v.  Wood,  1  Head,  (Tenn.)  438;  see  also  Chambers  t>.  Haley,  Peck, 
(Tenn.)  159;  McLean  v.  Isbell,  44  Mich.  130;  Hudson  v.  Nalty,  55  Miss.  582; 
compare  Hud  nail  v.  M' Carta,  Minor,  (Ala.)  402;  see  Hopson  v.  Murphy,  4  Tex. 
248.  A  summary  judgment  cannot  be  rendered  against  a  surety  in  a  case  taken 
to  the  district  court  of  Iowa  by  certiorari,  Smith  v,  Bissell,  2  Greene,  (Iowa) 
879. 

•  Roddy  v.  Bacon,  8  Coldw.  (Tenn.)  253. 
6  McKeen  v.  Nelms,  9  Ala.  507. 

i  Taul  v.  Collinsworth,  2  Yerg.  (Tenn.)  580;  Turner  v.  Farley,  3  Yerg. 
(Tenn.)  300. 
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§  2048.  "When  Jurisdiction  attaches.  —  Upon  certiorari  the  case 
is  not  properly  before  the  court  for  final  adjudication  until  the 
certified  transcript  of  the  proceedings  before  the  lower  court  is 
returned.1  This  rule  is  as  applicable  to  certiorari  in  criminal 
as  in  civil  cases.  Thus  it  was  held  that  on  removing  an  indict- 
ment from  the  oyer  and  terminer  to  the  supreme  court  by  cer- 
tiorari, it  was  necessary  for  the  court  below  to  make  and  file  a 
return  to  the  writ  before  jurisdiction  was  acquired  by  the 
supreme  court.* 

§  2049.  Notice  of  Application.  —  The  practice  and  statutory 
requirements  as  to  notice  of  the  original  application  vary.  In 
North  Carolina  the  proper  course  is  to  ask  for  a  rule  to  show 
cause  why  the  writ  should  not  issue ;  and  as  a  foundation  for  the 
order,  the  court  will  require  a  petition  in  due  form.8  But  com- 
mon law  certiorari,  to  review  the  proceedings  of  a  board  of 
officers  or  inferior  tribunal,  may  be  granted  on  ex  parte  applica- 
tion.4 Where,  however,  statutory  provisions  exist  on  the  sub- 
ject of  notice,  these  cannot  be  dispensed  with.6    It  is  clear  in 

1  Dicus  v.  Bright,  23  Ark.  107. 
1      a  People  v.  McCraney,  21  How.  (N.  Y.)  Pr.  140. 

•  State  v.  Jefferson,  WN.C  309;  Cherry  v.  Slade,  2  Hawks,  (X.  C.)  402. 
That  the  writ  will  be  quashed,  if  it  is  sued  out  without  a  rule  on-  the  opposite 
party  to  show  cause,  see  Commonwealth  v.  Downing,  6  Mass.  72. 

«  Matter  of  Woodbine  Street,  17  Abb.  (N.  Y.)  Pr.  112.  Compare  People 
v.  Rochester,  21  Barb.  (N.  Y.)  656;  Albany  Water  Works  v.  Albany  Mayor's 
Court,  12  Wend.  (N.  Y.)  292.  That  notice  need  not  be  given  to  a  corporation 
that  application  is  made  for  a  certiorari  to  remove  its  by-laws,  see  State  r. 
New  Brunswick,  1  N.  J.  L.  (Coxe)  393. 

•  People  u.  Weraple,  14  N.  Y.  S.  859;  Keerans  v. Keerans,  109  N.  C.  101 ;  13 
8.  £.  895.    See  Copeland  ».  Pate,  7  Miss.  (6  How.)  275.    Held,  not  a  sufficient 
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these,  as  in  other  cases,  that  an  objection  for  want  of  notice  of  an 
application  for  a  writ  of  certiorari  is  waived  by  the  party  ap- 
pearing and  defending  the  proceedings. 1 

§  2050.  Requirements  as  to  Bonds.  —  In  the  absence  of  any 
statutes  oil  the  subject,  there  are  no  conditions  to  obtaining  a 
writ  of  certiorari  except  the  presentation  of  such  petition  as  by 
the  court  or  judge  is  deemed  sufficient  to  authorize  it  But  in  sev- 
eral states,  especially  where  the  writ  is  designed  to  perform  the 
office  of  an  appeal,  and  where  a  supersedeas  is  also  granted,  are 
now  found  statutes  requiring  the  giving  of  bonds  to  secure*  the 
opposite  party  against  loss,  damage,  or  payment  of  costs  as  a 
result  of  delay  and  insolvency  of  the  petitioner  in  case  of  final 
judgment  on  certiorari  against  the  latter.  Under  such  statutes 
unless  security  be  given,  as  in  cases  of  appeals,  certiorari  should 
not  be  granted.2    But  where  a  clerk  omits  to  take  the  bond 

compliance  with  the  requirement  to  deliver  to  the  opposing  counsel  the  original 
papers,  and  to  treat  the  delivery  as  a  substitute  for  the  notice.  Franke  v.  May, 
12  a  E.  1068;  86  Ga>  659;  Tenn.  Code,  §  3133,  requiring  notice  to  the  adverse 
party  of  an  application  forma  pauperis  for  a  certiorari  and  supersedeas  is  direc- 
tory only.  Coombs  o.  Vogeli,  7  Baxter,  (Tenn.)  271.  The  failure  to  give  the 
statutory  notice  furnishes  no  reason  for  striking  the  cause  from  the  docket. 
Carey  v.  Montgomery  Co.,  19  Ohio,  215. 

1  Smith  v.  Parker,  25  Ark.  518;  see  also  Legate  v.  Ward,  5  Coldw.  (Tenn.) 
451 ;  Pennsylvania  Co.  v.  Helderman,  69  Ind.  18.  Compare  Burton  p.  Fergu- 
son, 69  Ind.  486.  See  Granade  v.  Wood,  34  Ga.  120,  holding  that  a  defend- 
ant may  object  to  want  of  notice  required,  even  after  an  appearance  and 
argument  on  the  merits.  Notice  that  a  party  "  had  applied  for  and  had  issued  a 
certiorari  returnable  to  the  next  term  of  the  court,"  etc. —  Held,  not  to  be  notice 
of  the  sanction  of  the  writ,  within  Ga.  Code,  §  4059.  Ayer  v.  Kirkland,  65  Ga. 
303;  see  also  Price  er.  Munroe,  36  Ga.  523.  As  to  what  notice  should  contain. 
Johnson  v.  Martin,  25  Ga.  268.  Sufficiency  of  notice  to  counsel,  see  Barfield 
v.  McCombs,  (Ga.)  15  S.  £.  666;  following  Clark  v.  Mining  Co.,  29  Ga.  29. 

2  Estes  *.  Hairston,  1  Dev.  (N.  C.)  L.  356 ;  Gardner  v.  Kelly,  2  Sandf .  (N.Y.) 
632;  Overseers  of  Poor,  etc.  v.  Sutton,  32  N.  J.  L.  295;  see  Brittain  v.  Mull,  93 
N.  C.  490,  holding  that  while  ordinarily  the  supreme  court  will  not,  it  may, 
allow  certiorari  as  a  substitute  for  an  appeal  without  requiring  an  undertaking 
for  costs;  also  Cooper  v.  Madden,  6  Ala.  431,  holding  that  on  the  removal  of 
several  cases  between  the  same  parties,  by  certiorari,  from  a  justice's  to  the 
county  court  of  Alabama,  it  is  competent  for  the  court  to  direct  that  but  one 
bond  shall  be  executed.     But  where  a  petition  for  certiorari  is  sanctioned  by 
the  judge  and  filed  with  the  clerk  of  the  superior  court,  but  no  bond  as  required 
by  law  is  filed,  and  no  writ  is  issued,  it  is  too  late,  after  th$  expiation  oi  the 
time  allowed  by  law  for  obtaining  the  writ,  to  file  such  W>n^»  alv^  ^8  ^^ 
error  to  dismiss  the  case  in  the  absence  of  plaintiff's  attrv-txfcS  *  ^°  ^^y^  ^^ 
judge  has  granted  leave  of  absence  for  the  remainder  of  tV^        _  \XvWWvx^™* 
only  legal  disposition  that  could  have  been  made  of  the  ^^^    ^e^*\^^**k     " 

vol.  1 1 .  —  o !  \fcJdn 
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when  certiorari  is  obtained,  the  party  will  be  allowed  to  file  one 
in  the  court  above,  if  he  seasonably  offer  so  to  do. l  And  where 
a  bond  has  been  given,  but  not  conformably  to  the  statute,  a 
motion  to  dismiss  the  certiorari  will  not  be  granted,  for  the  bond 
is  amendable.2  It  has  been  held,  however,  that  where  a  certio- 
rari bond  is  substantially  defective,  it  cannot  be  amended,  un- 
less there  is  a  statute  provision  specially  authorizing  it3  And 
certiorari  should  be  dismissed,  if  after  loss  of  the  bond  the  party 
unreasonably  neglects  to  furnish  another  after  being  ordered  so 
to  do  by  the  court.4 

In  the  absence  of  a  statute  allowing  a  prosecution  of  the  pro- 
ceeding in  forma  pauperis,  the  want  of  a  bond  is  not  excused  by 
the  poverty  of  the  plaintiff.6  The  same  rule  applies  to  adminis- 
trators and  executors,  who  must  give  bonds  like  other  petitioners 
unless  exempted  by  statute.6 

ney  had  been  present.  Baker  v.  McDaniel.  87  Ga.  18;  13  S.  E.  130;  see  Sher- 
wood t\  Allegan,  80  Mich.  270;  45  N.  W.  134.  Where,  in  his  response  to  a 
writ  of  certiorari^  the  county  judge  returns  a  bond  given  by  the  applicant  dur- 
ing the  proceedings  in  the  case,  it  is  an  approval  by  him  of  the  bond  as  required 
by  law.  Watson  v.  State,  (Ga.)  11  S.  E.  610.  Where  a  plaintiff,  after  obtain- 
ing a  certiorari,  removed  into  another  state,  he  was  ordered  to  put  in  sureties 
for  prosecuting  the  cause,  and  for  paying  costs  if  he  should  fail  therein.  Wal- 
ler v.  Broddie,  1  Hayw.  (N.  C)  28.  See  Fox  v.  Steele,  1  Law  Repos.  (N.  C.) 
379.  The  applicant  for  a  writ  of  certiorari  must  give  bond  with  "  two  or  more 
sureties."  Mays  v.  Lewis,  4  Tex.  1.  If  not,  it  will  be  dismissed.  Cotton  v. 
Gammon,  4  Tex.  83. 

1  Rosseau  v.  Thornberry,  2  Law  Repos.  (N.  C.)  442 ;  Judges  v.  Washing- 
ton, 1  Dev.  (tf.  C.)  L.  252;  Stickney  t>.  Cox,  Phill.  (N.  C.)  L.  495.  Compare 
Love  v.  Hall,  3  Yerg.  (Tenn.)  408.  A  defeated  litigant  in  the  justice's  court 
tendered  an  appeal  bond  to  the  justice,  who  promised  to  approve  it  if  all  right. 
After  the  time  for  appeal  had  elapsed,  the  litigant  learned  that  the  justice  had 
disapproved  the  bond.  A  writ  of  certiorari  was  issued  from  the  circuit  court, 
but  the  record  on  appeal  failed  to  show  that  it  was  served,  or  that  the  papers 
were  produced.  Held,  that  it  was  error  to  dismiss  the  case,  since  process  should 
have  been  issued  to  produce  the  original  papers,  and  the  cause  delayed  to  await 
the  return  thereof.     Robertson  v.  Mhoon,  68  Miss.  712  ;  9  So.  887. 

2  Hoare  v.  Harris,  14  111.  35;  see  also  Jennings  v.  Pray,  8  Yerg.  (Tenn.)  85; 
Edmiston  v.  Edwards,  31  Tex.  172.  A  bond  for  a  certiorari  with  but  one 
surety  is  not  void;  it  may  be  amended  by  giving  an  additional  surety  in  the 
district  court.     Berry  v.  Martin,  6  Tex.  264. 

8  Perry  v.  Benner,  1  Morr.  (Iowa)  340.  Compare  Lima  ».  Pinckston,  1  Overt 
(Tenn.)  344. 

4  Johnson  v.  McKissack,  20  Tex.  160. 

6  Holmes  v.  Holloway,  21  Tex.  658.  Prerequisites  to  obtaining  the  writ  m 
forma  pauperis  in  Georgia  stated.     Farmer  v.  State,  77  Ga.  134. 

•  Reese  v.  Hamilton,  20  Tex.  668;  see  also  Ledbetter  v.  Swing,  19  Tex. 

242. 
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§  2051.     Same— Amount,  Validity,  and  Sufficiency.  —  Under  the 

statute  requiring  an  applicant  for  certiorari  to  give  bond  in  at 
least  double  the  amount  in  controversy,  a  bond  of  double  the 
amount  of  the  judgment  sought  to  be  revised  is  sufficient1 
Costs  are  not  part  of  the  "amount  in  controversy,"  with  refer- 
ence to  which  the  amount  of  the  certiorari  bond  is  determined.2 
A  bond  for  certiorari,  to  which  the  name  of  the  petitioner  ap- 
pears to  have  been  signed  by  attorney,  but  whose  authority  so  to 
sign  does  not  appear,  will  yet  be  considered,  after  approval  by 
the  proper  officer,  prima  facie,  the  deed  of  the  petitioner.8  Nor 
will  the  attestation  of  the  bond  by  a  commercial  notary,  instead 
of  by  the  magistrate,  invalidate  the  certiorari.4  The  bond  re- 
quired by  statute  upon  the  issuance  of  a  writ  of  certiorari  is 
sufficient  if,  without  describing  the  judgment,  it  refers  to  the 
petition  for  a  description,  the  judgment  therein  being  properly 
described.6  But  where  the  condition  of  a  bond  is  to  prosecute, 
etc.,  "or,  in  case  of  failure,  to  pay  all  damages  and  costs  that 
may  be  awarded  against  the  party  obtaining  "  the  writ,  the  surety 
is  not  liable  for  the  debt,  but  only  for  the  damages  and  costs  of 
prosecuting  the  certiorari.6  Nor  where  the  condition  of  the 
bond  is  merely  "to  prosecute  the  certiorari  with  effect,  or,  in 
case  he  fail,  pay  and  satisfy  whatever  judgment  the  court  may 
finally  render  against  him,"  can  any  judgment  be  rendered 
against  the  obligors  when  the  suit  is  dismissed.7 

§  2052.  Service  of  Writ  —  Service  of  the  writ  upon  the  defend- 
ant, or  waiver  of  service,  is  indispensable  to  the  jurisdiction  in 
certiorari ; 8  nor  can  service  upon  the  officer  whose  duty  it  is  to 
return  the  record  be  waived  by  the  parties.9    It  is  otherwise  as  to 

1  King  r.  Longcope,  7  Tex.  236. 

•  Davis  v.  Pinckney,  20  Tex.  340. 

•  McAlpin  v.  French,  18  Tex.  831. 
4  Hendrix  v.  Mason,  70  Ga.  523. 

6  Seeligson  v.  Wilson,  58  Tex.  369. 

•  Tipton  v.  Anderson,  8  Yerg.  (Tenn.)  222. 

7  Brown  v.  Newton,  6  Yerg.  (Tenn.)  436 ;  M'Intosh  v.  Langtree,  6  Yerg. 
(Tenn.)  317. 

8  Bunday  v.  Dunbar,  5  Minn.  444;  Houston  v.  Ward,  8  Tex.  124;  Crown- 
over  v.  Srygley,  19  Ala.  251.  If  the  common  pleas  reverse  a  judgment,  etc., 
on  certiorari,  without  notice  first  given,  a  writ  of  error  lies  to  the  supreme 
court  to  reverse  such  unwarranted  reversal.  Johnston  v  H&nna,  Wright, 
(Ohio)  138. 

•  Stemble  v.  Hewling,  2  Ohio  St.  228;  Robson  v.  Ny^    .  .rfj\B.  W-    ^  QOT" 
tiorari  is  no  supersedeas  until  served  on  the  justice  and  *  *     -aA.^>l  Vyhi\  wA 
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the  real  parties  in.  interest ;  and  where  the  party  against  whom 
the  writ  has  been  granted  files  the  statement  in  court,  and  con- 
tinues the  case,  it  is  an  admission  on  his  part  that  he  is  rightly  in 
court,  and  he  cannot  afterwards  object  to  the  certiorari.1  With- 
out statutory  direction  as  to  the  manner  of  service,  a  writ  of  cer- 
tiorari is  sufficiently  served  in  any  manner  whereby  the  persons  to 
whom  it  is  directed  are  reasonably  made  aware  of  its  require- 
ment2 But  statutory  requirements  must  be  substantially  com- 
plied with.8  If  a  writ  of  certiorari  is  not  served  on  or  before  its 
return-day,  it  loses  vitality,  and.  ceases  to  operate ;  nor  can  it  be 
revived  by  rule  of  court  taken  after  such  return-day. 4 

§  2053.  Tbne  of  Bracing,  —  Certiorari  cannot  be  heard  and  de- 
termined before  the  term  at  which  it  is  properly  made  returnable 
by  law ; 3  and  the  uniform  practice  is  to  consider  the  grounds  for 
granting  certiorari  open  for  investigation  during  the  nest  term. 
after  granting  it,  whether  it  ia  granted  within  or  out  of  the 
court.6  Nor  is  there  any  power  to  compel  a  hearing  on  it  before 
the  return-day  of  the  writ.7 

.  it  is  no  breach  of  his  recognizance  for  the  party  to  abandon  his  certiorari  be- 
fore that  time.     Biggs  v.  Rickharts,  3  Harr.  (Del.)  283. 

1  Hatter  v.  Eastland,  22  Ala,  6S8 ;  Anon.,  1  Hayw.  (N.  C.)  405.  Service  o£ 
the  written  notice  required  by  Code  Ga.  §  4059,  of  the  time  and  place  of  the 
hearing  of  a  writ  of  certiorari  made  returnable  to  the  superior  court,  is  suf- 
ficiently evidenced  by  the  admission  of  the  attorney  of  the  adverse  party,  in 
open  court,  that  he  had  been  served  with  such  notice,  such  an  admission  being 
a  proper  basis  for  that  court  to  make  an  entry  in  the  record  of  the  fact  of  ser- 
vice. McAlister  v.  State,  77  Ga.  599;  3  S.  E.  163.  To  same  effect,  Paddock 
«.  Lewis,  9  N.  Y.  S.  333;  55  Hun,  521. 

9  State  v.  Dwyer,  41  N.  J.  L.  3.  In  certiorari  brought  by  the  plaintiff  in 
an  action  in  the  superior  court,  the  superior  court  was  alone  made  respondent, 
and  service  of  the  alternative  writ  was  made  upon  the  judge  of  that  court  and 
the  defendant.  Held,  that  the  service  was  sufficient,  and  the  proper  parties  were 
before  the  court.  Baker  v.  Superior  Court,  71  Cal.  583  ;  12  P.  685.  No  copy 
of  the  affidavit  on  which  a  certiorari  issued  need  be  served  on  the  respondent 
People  r.  Perry,  16  Hun,  (N.  Y.)  461. 

8  Sparks  v.  Burgheim,  44  Ga.  167;  see  also  Anderson  c.  Montgomery,  10 
S.  E.  590;  84  Ga.  50. 

4  State  v.  Commissioners,  etc.,  37  N.  J.  L.  394. 

*  Brown  v.  Smith,  24  Ga.  418. 

•  Wiggins  v.  Robertson,  1  Overt  (Tenn.)81 ;  State  r.  Robinson,  38  N.  J.  L. 
267.  A  writ  of  certiorari  is  usually  returnable  at  the  general  term.  People  ». 
K  el  ley,  35  Barb.  (N.  Y.)  444.  But  it  is  not  improper  to  bring  ou  the  certiorari 
for  a  hearing  at  the  special  term  at  which  the  order  to  show  cause  is  made  re- 
turnable. (Reversing  s.  c.  18  Hun,  (N.  Y.)  5-30  )  People  v.  Nichols,  79  N.  Y. 
582. 

7  Ewing  v.  Thompson,  43  Pa.  St.  372;  see  also  Sawyer  v.  Wood,  18  Wend. 
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§  2054.  Continuances.  —  Ordinary  rules  governing  continu- 
ances apply  in  certiorari  cases.  Thus  it  was  held  that  since  the 
plaintiff  may  file  affidavits,  after  those  of  the  defendant  have 
been  filed,  either  to  confirm  those  on  which  the  writ  was  granted 
or  to  disprove  those  of  the  defendant,  he  was  entitled  to  a 
continuance  to  procure  such  affidavits,  if  he  showed  that  they 
could  not  be  procured  at  the  term  when  those  of  the  defendant 
were  filed.1 

§  2055.  Defaults.  —  By  legal  intendment,  a  certiorari  removes 
the  record  itself.  Accordingly,  where  a  declaration  was  filed  in 
the  common  pleas,  and  the  defendant  appeared,  it  was  held  that 
the  plaintiff,  on  removal  of  the  case  into  the  supreme  court,  might 
proceed  by  immediately  taking  a  rule  against  the  defendant  to 
plead,  and  for  want  of  a  plea  he  was  entitled  to  take  a  default.2 

§  2056.  On  Appeal. — Final  decisions  in  certiorari  are  review- 
able on  appeal  or  writ  of  error  according  to  the  law  and  practice 
of  the  court  in  the  same  manner  as  in  other  cases.8  And  a  judg- 
ment quashing  a  writ  of  certiorari  is  appealable,  where  it  is  not 
confined  to  the  simple  quashing  of  the  writ,  but  adjudicates  upon 
the  proceedings  brought  up,  and  is  rendered  on  the  ground  that 
the  allegations  of  error  are  not  sustained.  * 

(N.  Y.)  631 ;  Hochstrasser  v.  Wolgrove,  2  Hill,  (N.  Y.)  386 ;  Stevens  v.  Enders, 
13  N.  J.  L.  (1  Green)  272. 

1  Vervell  v.  Trexler,  1  Mnrph.  (N.  C.)  438 ;  see  also  Ledbetter  v.  Lofton, 
1  Murph.  (N.  C.)  184;  Vandyke  v.  Daley,  3  111.  (2  Scam.)  564. 

'  Blake  v.  Hall,  5  Cow.  (N.  Y.)  37 ;  see  also  Wolfe  v.  Horton,  3  Cai. 
(N.  Y.)  86. 

*  See  People  v.  Board  of  Assessors,  39  N.  Y.  81. 

*  People  i>.  Commissioners,  103  N.  Y.  370;  8  N.  E.  730. 
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Part  I.  of  this  Index  coven  corresponding  part  of  the  work.     The  index  to 
Part  IL  follows.    The  figures  refer  to  the  Sections. 


ABANDONMENT,  by  defendant,  of  personal  property  pending  injunction,  liability 
herein,  1120. 
of  patent  right,  effect  of  upon  remedy,  835. 

ABRIDGMENT  may  be  subject  of  copyright  entitled  to  protection,  862. 

ABUSE  of  legal  right  as  ground  for  injunction  in  favor  of  party  in  possession,  206. 

ACCESS,  obstructing,  prevented  by  injunction,  221. 

ACCIDENT,  as  original  head  of  jurisdiction  to  enjoin  judgment,  81,  88, 181. 
as  basis  of  injunction  to  protect  title,  201. 

ACCOUNTING,  as  part  of  relief  in  waste  of  timber,  264. 
in  copyright  cases  in  connection  with  injunction,  867. 

(See  Partnership,  Patents.) 

ACQUIESCENCE,  by  complainant,  as  a  bar,  26. 

of  owner  of  copyright,  in  infringement,  as  a  bar,  878. 

in  acts  of  infringement  of  patent,  effect  of,  836. 

public,  as  proof  of  title  in  patent  cases,  820. 

by  stockholder,  in  other  wrongful  acts,  no  bar,  749. 

in  acts  of  municipal  corporation,  as  bar  to  relief,  681,  682. 

in  maintenance  of  nuisance,  as  a  defence,  408. 

a  question  depending  upon  circumstances,  408. 

as  bar  to  relief  against  infringement  of  water  right,  831. 

in  taking  land  for  public  use,  as  bar  to  relief,  279,  280. 

in  expenditures  of  fund  raised  by  taxation,  as  a  bar  to  injunction,  667. 

in  construction  of  drain,  as  a  bar  to  relief,  667. 

as  bar  to  relief  against  infringement  of  franchise,  798. 

as  bar  to  relief  against  nuisance,  402. 
of  plaintiff,  effect  of  upon  question  of  dissolving  or  continuing,  1041. 
of  defendant,  as  reason  for  refusing  modifications,  1044. 
•  in  refusal  of  first  application,  as  bar  to  second,  1089. 

{See  Delay,  Knowledge,  Laches.) 

ACTIONS,  injunction  to  restrain,  86. 
basis  of  jurisdiction  to  restrain,  38. 

groundless  and  frivolous  merely,  no  ground  for  injunction  42. 
on  notes  and  bonds  when  enjoined,  66,  610.  * 

pending  foreclosure  for  same  indebtedness  enjoined,  17* 
between  landlord  and  tenant,  when  enjoined,  66.  ^  *• 


/ 
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ACTIO  NS,  —  continued, 

on  covenant  for  title,  when  enjoined,  148,  n. 

in  foreign  court,  injunction  against  parties  to,  49. 

when  enjoined  by  Federal  court,  53. 

by  bill  in  equity  to  foreclose,  not  enjoined,  64. 

complaint  to  restrain,  requisites  of,  984. 

pendency  of,  effect  of  upon  motion  to  continue  injunction,  1050. 

separate,  for  damages  on  injunction  bond,  960. 

for  damages  on  bond,  necessary  in  absence  of  statute,  960. 

on  injunction  bond,  for  wrongfully  enjoining  judgment,  951. 

on  injunction  bonds,  stage  at  which  maintainable,  957. 
for  maliciously  bringing  injunction  suit  (independent  of  bond),  963. 
enjoined  when  in  violation  of  implied  terms  of  contract,  477. 
bringing  of,  not  enjoined,  39. 

ACTS,  merely  trivial  and  vexatious,  of  partners,  no  ground  for  injunction,  689. 

ADAPTATION  of  dramatic  composition  protected,  859. 

ADJUDICATIONS,  in  favor  of  receiver,  as  a  defence,  70. 
prior,  effect  of  in  patent  cases,  810-813. 
foreign,  effect  of  in  patent  cases,  826,  n. 

ADMINISTRATION,  taking  out  letters  of,  not  enjoined,  41. 

ADMINISTRATOR,  enjoined  from  selling  real  estate  pending  contest 

validity  of  will,  584. 
on  account  of  delay  in  obtaining  order  of  sale,  575. 
from  selling  real  estate  conveyed  by  heirs,  578. 

de  bonis  nont  enjoined  from  re-selling  land  conveyed  by  administrator  in  chief,  576. 
insolvency  of,  as  ground  for  enjoining  sale  by,  158,  n. 
enjoined  from  collecting  proceeds  of  sale  of  wife's  separate  property,  548. 
injunction  against,  in  favor  of  creditor,  519. 

enjoined  from  paying  note  of  decedent  fraudulently  obtained,  538. 
enjoined  on  account  of  fraudulent  collusion  with  holders  of  claims  agsims* 

estate,  576. 
not  enjoined  from  selling  property  of  estate  on  account  of  mere  irregularities  in 

appointment,  572.    . 
may  enjoin  judgment  against  himself,  when,  680. 
protected  in  performance  of  decree,  582. 
may  enjoin  levy  of  execution  upon,  and  sale  of  legacies,  673. 
protected  from  execution,  sale  of  land  purchased  from  decedent  in  good  faith,  573. 
possession  of,  protected  by  injunction,  573. 

protected  against  execution  de  bonis  propria  when  estate  insolvent,  572. 
relief  of,  on  ground  of  newly  discovered  evidence,  135. 
may  rely  upon  defence  of  res  judicata,  when,  586. 

may  obtain  injunction  against  creditors  on  account  of  complications,  530. 
and  others  holding  fiduciary  relations,  allowed  to  answer  upon  information,  1002. 
usually  excused  from  giving  security  on  injunction  bonds,  935. 

(See  Executors,  Hjurs  at  Law.) 

ADMISSIONS  in  answer,  effect  of,  1060. 

{See  Avswbrs,  Dissolution,  Plbadivo.) 

ADVERSE  RIGHT,  gaining  by  wrongful  diversion  of  water,  prevented,  806. 

ADVERTISEMENTS,  libellous,  when  enjoined,  886,  n. 

ADVERTISING  CUT,  imitation  of,  enjoined,  911. 

ADVICE  and  assurances  of  others,  relied  upon,  no  ground  for  relief  96. 
otherwise  when  coming  from  opposite  party,  95, 


INDEX   TO   PART   I  —  INJUNCTION.  1689 

[Tim  figures  refer  to  the  Beetton*.] 

AFFIDAVITS,  what  received  in  support  of,  and  in  apposition  to  application  and 
motion,  1079. 
in  lien  of  verification  of  complaint,  999,  ft. 
of  agent  of  plaintiff,  when  admissible  in  evidence,  1012,  n* 
defective  pleading  not  aided  by,  995. 

of  third  parties,  when  cannot  be  read  on  motion  to  dissolve,  1079. 
may  be  used  to  prove  violation  of  injunction,  1127. 
charging  violation  of  injunction,  sufficiency  of,  1121. 

(See  Dissolution,  Evidence,  Proof,  Verification.) 

AGENTS,  injunction  against,  pertaining  to  trust  fund,  563. 

fraudulent  connivance  of,  as  ground  for  enjoining  transfer  by,  523. 

not  enjoined  unless  principal  made  party  defendant,  971. 

verification  of  complaint  by,  1068. 

remedy  by  action  against,  96. 

of  corporations,  service  of  injunction  order  upon,  112a. 

AGREED  CASES,  New  York  statutes  prohibiting  injunction  upon,  1020. 

AGREEMENT,  subsequent  violation  of,  as  ground  for  enjoining  foreclosure,  449. 

with  one  not  a  party,  no  ground  for  enjoining  judgment,  130. 

to  devise  lands,  breach  of  enjoined,  503. 

when  executed,  though  invalid,  a  ground  for  relief,  137. 

held  not  to  constitute  waiver  of  plaintiff's  right  under  injunction,  lilt). 

[See  Contracts,  Stipulations.) 

ALABAMA  statute  requiring  payment  into  court;  as  condition,  172. 

rule  that  statutory  remedy  by  motion  does  not  bar  injunction  against  judg- 
ment, 110. 

ALLEGATIONS,  argumentative,  insufficient,  25. 
must  be  direct,  specific,  and  positive,  25. 
of  fraud,  sufficiency  of,  988. 

required  to  be  specific,  24. 

in  obtaining  judgment,  129. 

in  obtaining  patent,  815,  n. 
form  of,  immaterial  where  not  denied,  29. 
in  suit  to  enjoin  nuisance,  requisites  of,  410. 

of  injury,  in  action  to  enjoin  county  commissioners  from  opening  Toad,  286,  n. 
of  payment  of  judgment,  sufficiency  of,  144,  n. 
of  agreement  between  attorneys,  982,  n. 
in  suit  to  set  aside  proceedings  affecting  title,  194, «. 
in  wife's  suit  to  enjoin  sale  of  separate  property  for  husband's  debts,  199. 
inconsistent,  in  suit  to  enjoin  issuance  of  bonds,  985,  n. 
in  trade-mark  case,  sufficiency  of,  982,  n. 
of  release  or  payment,  sufficiency  of,  147. 

in  suit  to  enjoin  transfer  of  corporate  securities,  sufficiency  of,  643. 
essential,  in  suit  to  enjoin  municipal  officers,  711. 

in  petition  for  injunction  against  trespass,  341. 

of  infringement  in  patent  cases,  838. 

in  complaint  to  enjoin  illegal  taxation,  658,  659. 

in  action  to  enjoin  waste,  246. 

in  action  for  maliciously  bringing  injunction,  964. 
essentials  of,  in  defence,  where  bill  of  discovery  sought,  984,  n, 

to  protect  franchise,  782. 
sufficiency  of,  in  suit  pertaining  to  trust,  558. 

of  homestead  right,  994,  n. 
not  verified,  effect  of  upon  question  of  dissolution,  1067. 
of  irrelevant  matters  not  affecting  plaintiffs  right,  1058. 

[See  Complaints,  Pleadings.) 
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ALLEY,  closing  of,  enjoined,  224,  n. 

encroachments  upon  by  erections  and  structures,  enjoined,  497. 

(See  Nuisances,  Stbbets,  and  Alleys.) 

ALMANAC,  copyright  in,  protected,  807. 

ALPHABET,  combination  of  letters  of,  may  constitute  trade-mark,  901. 

AMENDMENT,  to  pleadings,  when  and  how  admissible,  997. 
of  petition,  sufficiency  of  to  prevent  dissolution,  1058,  a. 
of  bill,  resulting  in  dissolution,  1036. 

(See  Complaints,  Pleadings.) 

ANCIENT  LIGHTS,  injunction  pertaining  to,  233,  234. 

ANSWERS,  general  rule  as  to,  1061. 

requisites  of  and  principles  governing,  1000-1007. 
must  be  specific  and  direct,  1001. 

respond  directly  and  clearly  to  all  material  allegations,  1000. 

deny  facts,  not  inferences,  1005. 
effect  of  admissions  in,  1000, 1060. ' 
matter  in,  in  aid  of  bill,  985,  n. 
sufficiency  and  effect  of,  illustrated,  1000. 
evasive,  held  not  to  warrant  dissolution  of  injunction,  1000,  a. 
general  denial  in,  as  affecting  question  of  evidence,  1001,  n. 
sufficiency  of,  to  justify  modification,  1043,  n. 
allegations  of,  entitling  defendant  to  injunction,  34. 
sufficiency  of,  for  purposes  of  dissolution,  1002,  1003. 
filing,  does  not  work  dissolution  as  on  demurrer  to  complaint,  1088. 
raising  issue  of  title  or  denying  legal  right,  effect  of,  1059. 
in  action  to  restrain  appropriation  of  water,  sufficiency  and  effect  of,  1004,  *, 
when  treated  as  affidavit  upon  motion  to  dissolve,  1079. 
exceptions  to,  how  and  when  taken  and  effect  of,  1064. 
by  part  only,  of  defendants,  effect  given  to,  1065. 

(See  Pleadings.) 

ANTICIPATORY  RIGHTS  to  procuring  patent  protected,  824. 

APPEAL,  in  injunction  cases,  1135  el  seq. 
conflict  of  decisions  herein,  1136. 
from  order  of  dissolution,  1139. 
not  effectual  to  revive  dissolved  injunction,  1139. 
from  order  modifying  or  partially  dissolving,  1140. 
lies  from  order  enjoining  organization  of  corporation,  1137. 
from  order  granting  or  refusing  injunction,  1137. 
right  of,  not  lost  by  doing  the  act  enjoined,  1146. 
from  award  for  taking,  pendency  of,  as  bar  to  injunction,  284. 
from  injunction  orders  in  Federal  courts,  rules  governing,  1138. 
effect  of  pendency  of,  upon  power  of  court,  1030, 1148. 
from  order  granting,  effect  of,  1141-1143. 
contrary  views  of  courts  as  to  effect  of,  1142. 
injunction  pending,  to  preserve  status  quo,  177, 1144. 
contempt  pending,  1131. 

suspends  right  to  sue  on  injunction  bond,  958,  969. 
what  considered  on,  1 146. 
matters  warranting  reversal  on,  1149. 
remedy  by,  as  bar  to  injunction  against  municipal  corporation,  694 

for  errors  and  irregularities,  103. 
when  not  allowable,  injunction  granted,  46. 
injunction  against  proceeding  with,  78. 

(See  Actions,  Judgments,  Remedy  at  Law.) 
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APPEARANCE,  waives  defects  in  service,  139. 

unauthorized,  of  attorney,  as  ground  for  relief  against  judgment,  161. 
of  attorney  for  opposite  party,  as  ground  for  relief,  96. 
and  defence  by  co-defendant,  as  bar  to  injunction  against  judgment,  161,  n. 

(See  Fraud,  Judgments.) 

APPLICATION,  when  injunction  granted  without,  76. 
second,  rules  governing,  1024. 
second,  may  be  granted  upon  supplemental  or  amended  bill,  1026. 

APPREHENSIONS  of  injury  must  be  based  upon  substantial  grounds,  68. 

APPROPRIATION,  to  public  use  without  compensation,  enjoined,  13,  n. 
excessive,  of  water,  distinguished  from  wrongful  diversion,  306. 
(See  Compensation,  Eminent  Domain,  Taking.) 

ARBITRATION,  pendency  of,  as  ground  for  injunction,  134,  n. 

ARBITRATORS,  improper  conduct  of,  as  ground  for  injunction,  76. 
mistakes  of,  no  ground  for  relief  under  codes,  94. 

ARTISTS,  property  of,  in  paintings  and  etchings,  protected,  883. 

ASPH  ALTUM,  removal  of,  enjoined,  361. 

ASSESSMENTS,  illegal,  enjoined  when  casting  cloud  upon  title,  726. 
illegal,  by  corporations,  enjoined,  767. 
partial  illegality  of,  as  ground  for  injunction,  646. 
imposed  by  resolution  merely,  of  city  council,  a  nullity,  690. 
excessive,  when  enjoined,  649. 

(See  Taxation,  Taxes,  Taxpayers.) 

AS8ETS,  disposal  of  otherwise  than  as  directed  by  will,  enjoined,  674. 
fraudulent  disposal  of  by  administrators  and  executors,  enjoined,  674. 
of  partnership,  injunction  to  protect,  608,  604. 
intermeddling  with  by  partner  after  dissolution,  enjoined,  606. 

(See  Administrators,  Partnership,  Heirs  at  Law.) 

ASSIGNEES,  in  bankruptcy,  title  of  protected,  6,  n. 
of  property  in  trade-mark,  protection  of,  916. 
of  contract,  injunction  to  prevent  violation  by,  472. 
of  gaming  contract,  enjoined  from  enforcing  judgment  thereon,  160. 
and  licensees  of  literary  property,  protected,  881. 

ASSIGNMENT,  of  lease,  when  enjoined,  499. 

of  shipmaster's  lien,  protected  by  injunction,  676. 
of  patent  pendente  lite,  effect  of,  834. 

{See  Creditors,  Creditors  and  Transfers,  Transfer.) 

ATTACHMENT,  of  fund  set  apart  to  pay  creditors  of  corporation,  enjoined,  647. 
by  junior  creditor,  enjoined  only  upon  equitable  ground,  664. 
vexatious,  not  alone  ground  for  injunction,  69,  n. 
priority  of  creditors  under,  protected,  72. 
by  residents  of  different  states,  injunction  herein,  631. 
in  another  state,  parties  to  enjoined,  when,  60. 

ATTORNEYS,  enjoined  from  disclosing  professional  secrete,  666. 
remedy  by  action  against,  96. 

contempt  by,  in  advising  client  to  violate  injunction,  1126. 

(See  Counsel,  Fraud,  Judgments.) 

ATTORNEY  (COUNTY)  not  restrained  by  supreme  court,  6,  ». 

ATTORNEY-GENERAL,  suit  by  to  enjoin  nuisance,  882. 

AUTHORIZATION  by  legislature  pending  injunction  and  appeal,  effect  of,  1149. 
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'AUTHORS  enjoined  from  violating  contracts  with  publishers,  872. 
AWARD,  of  medal,  when  enjoined,  927. 

former,  as  defence  to  injunction  against  taking,  289. 

of  damages,  as  bar  to  injunction  against  canal  across  railroad,  289,  n. 

AWNING,  erection  of  by  tenant,  enjoined  as  nuisance,  401. 

BANK,  enjoined  from  selling  shares  of  stock,  when,  541. 
cannot  enjoin  treasurer  from  distraining  for  tax,  627. 

BANK  COMMISSIONERS,  threatened  actions  by,  no  ground  for  injunction,  58> «. 
BANKING  not  enjoined,  though  illegal,  24,  a. 

BANKRUPTCY,  of  partner,  as  ground  for  injunction,  605, 

proceedings  in,  not  allowed  to  deprive  party  of  priority,  631. 

BANKS  of  river,  pulling  down  of,  prevented,  806. 

BAYOU,  obstruction  of,  prevented,  909. 

BEES,  keeping  and  mismanagement  of,  amounting  to  nuisance,  435. 

BILLS  OF  DISCOVERY,  neglect  to  resort  to,  as  a  bar  to  relief,  9a 

BILL  OF  EXCEPTIONS,  for  purposes  of  appeal,  1146. 
neglect  of  attorney  to  present,  as  a  bar  to  relief,  96. 

BILLS  OF  PEACE,  what  they  are  and  when  they  lie,  59. 

BOARD  OF  EDUCATION,  enjoined  from  illegally  drawing  warrant  on  school 
fund,  614. 
not  enjoined  with  reference  to  religions  exercises  in  school,  618,  n. 

BOARD  OF  EQUALIZATION,  action  of,  not  enjoined  except  for  fiwad  or  oppres- 
sion, 653. 
remedy  before,  as  bar  to  injunction,  660. 

BOARD  OF  HEALTH,  removal  of  houses  by,  when  not  enjoined,  355,  a. 

BOARD  OF  SUPERVISORS,  when  enjoined  from  disturbing  tenant  in  posses- 
sion, 500. 
not  enjoined  from  establishing  new  town  at  suit  of  private  party,  614. 

BOARD  OF  TRADE,  enjoined  from  wrongfully  expelling  member,  756 

BONDHOLDERS  may  enjoin  diversion  of  public  funds,  when,  714. 

(See  Municipal  Corporations,  Taxation.) 

BONDS,  municipal,  issue  of  enjoined,  when,  678. 

municipal  aid,  enjoined  on  ground  of  unconstitutionality  of  statute,  707. 

aid,  premature  delivery  of,  as  ground  for  relief,  705. 

containing  no  provision  concerning  payment  of  interest,  enjoined,  701. 

validity  of  in  hands  of  innocent  purchaser,  as  ground  for  enjoining  issue  of,  700. 

municipal,  consummated  delivery  of,  not  disturbed,  629. 

issue  of,  before  taking  effect  of  ordinance,  no  ground  for  injunction,  15. 

for  title,  action  on,  when  enjoined,  65. 

judgment  on,  when  enjoined,  138. 

requiring,  as  alternative  to  enjoining  trespass,  362. 

and  accounting,  instead  of  injunction  in  patent  cases,  844. 

may  be  required  as  condition  to  allowing  act  enjoined  to  be  contained,  1033. 

from  defendant,  as  condition  of  dissolution,  1066. 

giving,  considered  in  connection  with  violation  of  injunction,  1119. 

void  when  illegally  required  of  plaintiff,  937. 

(See  Municipal  Corporations,  Taxation,  Taxes.) 

BONE-BOILING  ESTABLISHMENT,  injunction  against,  as  nuisance,  418,  a. 

BOOM,  lumber,  on  navigable  stream,  injunction  against  maintenance  of,  517. 
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BOOM  COMPANY,  injunction  to  protect  rigbu  of,  706. 
BOUNDARIES,  dispute  concerning;  as  ground  far  eajoining  sale*  168. 
confusion  of,  requisites  el  bill  baaed  upon,  984L 

BOYCOTTING,  injunction  to  prevent,  9». 

BREACH  OF  CONDITIONS,  bona  fide  dispute  over,  as- ground  for  enjoining  fore- 
closure, 416. 

[See  AORXEMRWTS,  COKTKACTS,  STTPtTX^LTlOlfS.) 

BREACHES  OF  TRUST,  by  corporate  officers  and  agents,  enjoined,  750. 

(See  Administrators,  Exsoirpose,  Trusts.): 

BREWING,  not  necessarily  a  nuisance,  379. 
BRICK-BURNING,  when  enjoined  as  nuisance,  429. 
BRIDGE,  across  navigable  river,  when  regarded  as  nuisance,  420. 
when  not  enjoined  without  public  injury,  821,  il 
when  prevented  at  suit  of  riparian,  817. 

constructed  under  statutory  authority,  not  enjoined  as  nuisance,  406. 

removal  of,  when  not  enjoined,  215,  a. 

dilapidated,  as  nuisance  warranting  injunction,  783. 

across  gutter,  for  legitimate  use,  not  enjoined,  226V 
BUILDINGS,  when  erection  of  restrained,  215. 

erection  c<  not  enjoined  merely  because  prohibited  by  ordinance*  309. 
at  suit  of  private  party,  unless  nuisance  in  fact,  725. 

public,  erection  of  not  enjoined  except  in  a  clear  case,  697. 

excessive  height  of,  not  subject  for  injunction  unless  injury  irreparable,  49& 

illegal  removal  of  by  municipality,  enjoined,  730. 

destroying  and  injuring,  enjoined,  849. 

tearing  down  and  removing  by  tenant,  enjoined,  262. 

regulations  of  by  municipal  corporation,  not  interfered  with,  691. 

wooden,  requisites  of  bill  to  enjoin  erection  of  within  Are  limits,  982. 
BURDEN  OF  PROOF,  question  of  as  affecting  sufficiency  of  answer,  1003,  n. 

BURIAL  GROUNDS,  trespass  on,  enjoined,  347. 
constituting  nuisance,  enjoined,  427. 

BY-LAW,  void,  enforcement  of  enjoined,  12,  n. 

CALIFORNIA,  code  provisions,  as  to  jurisdiction  to  grant  injunction,  9,  n. 
'  statute  bearing  upon  injunction  against  actions  and  judgments,  81. 
statutory  provisions  of,  giving  right  to  use  water  for  irrigation,  303. 
statute  concerning  notice  of  application,  1016. 
code  provision  concerning  dissolution,  construction  of,  1057, 1075,  n. 
rule,  concerning  contempt  pending  appeal,  1132. 

CANAL,  construction  of,  not  enjoined  unless  injury  shown,  286. 
wrongful  diversion  of  water  from,  prevented,  306. 

(See  Diversion,  Riparian  and  Water  Rights.) 
CANAL   COMPANY,  when  entitled  to  remedy  to  protect  possession,  207. 
CANYON,  right  of  way  in,  as  subject  of  injunction,  228. 
CAPITAL  STOCK,  unauthorized  inflations  and  reductions  of,  enjoined,  765* 
CASHIER,  answer  of  as  joint  defendant,  as  affecting  motion  to  dissolve,  1066. 

CATALOGUE,   infringement  of  literary  property  right   by   publication   of,  en- 
joined, 878. 

CATCHING  BARGAINS,  actions  on  enjoined,  69. 

CATTLE- YARD,  constituting  nuisance,  489. 

CEMETERY,  establishment  of  near  residence,  enjoined,  427 
lot  in,  possession  of  protected,  203.  *  *V 
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CERTIORARI,  remedy  by,  as  bar  to  relief  against  municipal  corporation,  694-726. 
remedy  by,  as  bar  to  injunction  against  tax,  651. 
pendency  of,  no  ground  for  enjoining  collection  of  tax,  661. 
not  aided  by  injunction  pertaining  to  election,  630. 

(See  Same  Subject,  Part  II.  op  this  Ihdex.) 

CESTUIS  QUE  TRUST,  stockholders  are,  for  purpqses  of  enjoining  directors,  759. 

CHANCERY  PROCESS,  action  based  upon  execution  of,  enjoined,  47. 

CHATTEL  MORTGAGE,  rarely  the  subject  for  injunction,  465. 

t        foreclosure  of,  not  enjoined  when  legal  remedy  adequate,  45,  n. 

CHECK,  in  lieu  of  injunction  bond,  041. 

CHIMNEY,  injunction  against  erection  of,  as  constituting  waste,  245. 

CHINESE  LAUNDRY,  injunction  against,  as  nuisance,  440. 

CHURCH  PROPERTY,  trespasses  on,  enjoined  on  account  of  character  of  owner- 
ship, 357. 

CIRCULARS,  libellous,  printing  and  distributing  enjoined,  886. 

threatening  prosecution  for  infringement  of  trade-mark,  distributing  not  en- 
joined, 886,  n. 

otherwise  when  circulars  not  published  and  circulated  in  good  faith,  886,  a. 

CIRCUS,  injunction  against,  as  amounting  to  nuisance,  434. 

CITATIONS  of  authors  found  in  previous  works  when  enjoined  as  infringement  of 
copyright,  855. 

CITY  COUNCIL,  enjoined  from  exceeding  limit  of  indebtedness,  639. 

illegally  issuing  bonds,  702. 
CIVIL  LAW,  rule  of  with  respect  to  surface  water,  821. 
CLAIM,  bare,  of  title,  no  ground  for  injunction,  184. 

CLAIMS,  fraudulently  allowed  against  estate,  ground  for  enjoining  tale  of  real 
estate  to  satisfy,  576. 
what  are  and  what  are  not  allowable  against  sureties,  944,  945. 

"  CLEAN  HANDS,"  party  seeking  relief  must  show,  26. 

CLOUD  UPON  TITLE,  injunction  to  prevent,  194. 
created  by  tax  deed,  prevented,  200. 

resulting  from  illegal  assessments,  as  ground  for  injunction,  726. 
action  of  ejectment,  enjoined,  62. 
execution  sale  prevented  by  injunction,  197, 199. 
as  ground  for  enjoining  illegal  tax,  664,  665. 
not  resulting  from  tax  sale,  when,  671. 
to  mortgaged  property,  as  ground  for  relief,  459. 
as  ground  for  enjoining  sale  by  administrator,  575. 

on  execution,  165. 
as  ground  for  protecting  right  of  gas  company,  780. 
to  homestead,  prevented  by  injunction,  196. 

{See  Mortgages,* Sales,  Title.) 
COAL  MINE,  trespasses  in,  enjoined,  841. 

COLLATERALS,  given  to  secure  usurious  loan,  transfer  of  enjoined,  538,  *• 
COLLUSION,  undiscovered,  constituting  surprise,  135,  ft. 

COLOR  OF  RIGHT  OR  TITLE  must  be  shown  in  defendant  asserting  title  before 
injunction  granted,  180. 

COMMISSIONERS,  enjoined  from  enforcing  illegal  tax,  644. 
acts  of  within  scope  of  legal  authority,  not  enjoined,  611. 
motives  of  not  investigated,  when  acts  legal,  611. 
not  enjoined  as  to  judicial  and  discretionary  powers,  617-619. 

concerning  apportionment  of  stock,  767. 
not  punishable  for  contempt  pertaining  to  election,  1114. 
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COMMISSIONERS,  —  continued. 

county,  enjoined  from  appropriating  public  funds  to  aid  private  corporation,  698. 
enjoined  from  unauthorized  removal  of  county  seat,  721. 
when  and  how  enjoined  from  opening  road  through  private  lands,  686. 
may  enjoin  ultra  vires  expenditures,  685. 
of  highways,  not  enjoined  from  taking  by  proper  proceedings  unless  without 
jurisdiction,  284. 
enjoined  as  trespassers  when  proceeding  without  legal  authority,  366. 
of  streets,  enjoined  from  selling  land  for  taxes  illegally  laid,  632. 
of  immigration,  not  enjoined  from  establishing  landing  site,  611,  n. 
of  state  lands,  enjoined  from  selling  to  prejudice  of  prior  locator,  624. 
of  public  works,  mandatory  injunction  against  compelling  raising  of  flood- 
gates, 304,  n. 
COMMON  CARRIER,  breach  of  contract  by,  enjoined,  606. 

COMMON  LAW,  rule  of,  with  respect  to  Burface  water,  322. 
riparian  rights  at,  defined,  802. 
remedies  for  waste,  240. 
right  in  literary  property,  statutory  recognition  of,  879,  880. 

COMMON  RIGHT,  involving  numerous  parties,  as  ground  for  relief,  69. 

COMPENSATION,  inadequacy  of,  as  fixed  by  legislature,  no  ground  for  injunc- 
tion, 627,  n. 
agreement  for,  as  bar  to  injunction  against  taking,  396. 

COMPILATION,  copyright  in  protected,  862. 

COMPLAINT,  sufficiency  of  and  principles  governing,  982-999. 
allegations  in,  required  to  be  clear  and  specific,  982. 
sufficiency  of,  to  sustain  perpetual  injunction,  27. 

in  action  to  enjoin  judgment  for  purchase  money,  148. 

in  action  to  enjoin  enclosure  of  public  lands,  212,  n. 

not  necessarily  involved  on  application  for  temporary  relief,  1009,  n. 
for  relief  against  action  at  law,  essentials  of,  68. 
in  action  to  enjoin  gas  company  from  charging  excessive  rates,  requisites 

of,  982. 
to  enjoin  infringement  of  trade-mark,  essentials  of,  920. 
to  restrain  use  of  street,  requisites  of,  989. 
to  enjoin  judgment,  general  requisites  of,  89,  986,  n. 
by  surety  to  enjoin  judgment,  essentials  of,  986,  n. 
to  enjoin  confessed  judgment,  essentials  of,  986,  n. 
to  enjoin  diversion  of  water,  requisites  of,  991,  n. 
to  prevent  injury  from  hydraulic  mining  debris,  essentials  of,  991,  n. 
to  enjoin  infringement  of  patent,  must  be  specific,  93,  n. 
by  shareholders  in  national  bank,  discriminated  against,  990,  n. 
amended,  when  operates  to  continue  injunction  previously  obtained,  1098. 
should  not  mention  fixed  sum  as  damages  when,  14. 

[See  Allegations,  Pleadings.) 

COMPLAINANT,  in  suit  to  enjoin  corporate  officers  and  agents,  qualifications 
of,  770. 
*  relation  of,  to  contract,  as  affecting  remedy  by  injunction,  476. 
the  state  as,  922-924. 

COMPLIANCE,  method  of,  with  command  of  writ,  rests  with  defendant,  4\&. 
with  conditions  precedent  to  right  to  recover,  961. 

COMPTROLLER,  enjoined  from  acts  prejudicial  to  bondhoUiUw  a^|. 
when  execution  issued  by,  not  enjoined,  106,  n.  ^> 

COMPROMISE  JUDGMENT,  when  enforcement  of  enjoUv 
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CONDEMNATION  PROCEEDINGS,  when  enjoined,  73. 
.  entry  under,  enjoined  83  trespass,  when  void,  364. 
not  enjoined  to  public  injury,  73. 

(See  Appropriation,  Eminent  Domain,  Taking*) 

CONDITIONS,  to  granting  relief,  may  be  imposed,  1032, 1033L 
usual*  to  granting  against  judgment,  1082. 
to  granting,  for  convenience  of  defendant,  1033. 
to  granting  relief  against  transfer,  553. 
action,  77,  78, 

motion  to  dissolve,  payment  of  sum  due  as,  1066,  n. 
in  sale  of  land,  failure  of,  as  ground  for  enjoining  judgment  for  purchase 

money,  189,  n. 
failure  to  perform,  a  bar  to  injunction  for  protection  of  franchise,  706. 
to  grant  conferring  franchise,  performance  of,  788. 
to  withdrawal  and  disbursements  of  public  funds,  non-compliance  with  as  ground 

for  injunction,  712. 
to  municipal  aid,  non-compliance  with  as  ground  for  injunction,  701,  702,  706. 
implied,  non-compliance  with  as  ground  for  injunction  against  aid  bonds,  706. 
to  recovery  of  damages  for  wrongfully  bringing  injunction  suit,  compliance 

with,  961. 

CONDITIONAL  NOTE,  action  on,  when  enjoined,  65,  n. 

CONFESSED  JUDGMENT,  subject  to  ordinary  rules,  125. 
enjoined  only  upon  eqai table  grounds,  126. 
by  attorney  without  authority,  enjoined,  125. 

CONFESSION  OF  JUDGMENT,  as  condition  to  enjoining  action  at  law,  77. 

CONFIDENTIAL  RELATION,  violation  of  enjoined,  665-568. 
injunction  to  compel  due  respect  for,  565-568. 
cannot  be  invoked  to  conceal  fraud,  566. 

{See  Trust,  Trustee,  Trusts  and  Confidences.) 

CONFLICTING  CLAIMS,  as  ground  for  injunction  against  execution,  16& 
enjoining  sale  of  personalty,  167. 
under  lease  must  be  first  settled  at  law,  2L 

CONFLICT  OF  JURISDICTION  between  state  and  Federal  courts,  61. 

(See  Courts,  Federal  Courts,  Jurisdiction.) 
CONGRESS,  power  of,  to  regulate  commerce,  not  interfered  with,  778. 
acts  of,  concerning  patent  right,  806. 
on  subject  of  copyrights,  847. 

CONSENT  OF  PARTIES  no  ground  for  injunction  in  absence  of  facts  to  war- 
rant, 30. 

CONSIDERATION,  required  to  support  grant  of  exclusive  franchise,  78a 
want  or  failure  of,  as  ground  for  injunction,  65. 

enjoining  foreclosure,  450. 
illegal,  for  bonds,  as  ground  for  enjoining  sale  of  property  mortgaged  to  secure 
them,  443. 

CONSOLIDATION,  unauthorized,  of  corporations,  enjoined,  762. 

of  railroad  company,  as  ground  for  enjoining  issue  to  it  of  aid  bonds,  706. 
of  actions,  power  for,  reason  for  refusing  injunction,  60,  61. 

CONSPIRACY  to  defeat  conveyance  by  fraud  enjoined,  5,  n. 

CONSTITUTION,  violation  of,  by  taking  without  compensation,  enjoined,  273. 
prosecutions  under  statute  contrary  to,  enjoined,  71. 

CONSTITUTIONAL  LIMITATIONS,  upon  power  at  appellate  courts  to  grant 
injunction,  6. 

CONSTRUCTION  of  terms  and  conditions  in  injunction  bonds,  942. 


INDEX  TO  PART  I  —  INJUNCTION.  1697 

[The  figures  refer  to  the  flections.] 

CONTEMPT,  general  nature  and  essentials  of  proceeding  for,  1121. 

can  only  consist  in  infringement  of  spirit  as  well  as  literal  terms  of  order  or 

writ,  1105. 
duration  of  right  to  punish  for,  1129. 
extent  of  power  of  court  to  punish  for,  1096. 
liability  for,  ended  by  dissolution  of  injunction,  HSOv 
pending  appeal,  1131. 

liability  to  punishment  for,  cannot  be  evaded  by  subterfuge  or  indirection,  1110. 
order  punishing  for,  falls  with  reversal,  on  appeal,  11  SI. 
error  in  order  granting,  rto  defence  for,  1114. 
what  issues  involved  in  proceeding  for,  1128. 

punishment  for,  no  bar  to  injunction  against  obstructing  right  of  way,  223. 
proper  practice  in  proceeding  for,  slated,  1121,  n. 
proceedings  for,  review  of,  1184. 
consisting  of  continuing  to  run  ferry,  1100. 
in  running  steamboat  in  violation  of  injunction^  1106; 
setting  up  claim  amounting  to,  1107. 
in  alleging  invalidity  of  judgment,  1107. 
consisting  in  the  institution  of  legal  proceedings,  1101. 
not  committed  by  proceeding  to  judgment,  when,  1101* 
consisting  in  taking  out  execution,  1102. 
committed  by  proceeding  with  enjoined  action,  89. 
assignment  by  judgment  debtor  amounting  to,  1104, 1106,  n. 
in  collecting  debts  due  partnership,  1105,  n. 
consisting  in  the  collection  of  claims  belonging  to  receiver,  1108. 
committed  by  selling,  pledging,  etc.,  goods  of  plaintiff,  1103. 
committed  by  transferring  property,  1104. 

executing  mortgage  in  violation  of  injunction,  1133,  n. 
consisting  of  interference  with  possession,  1108. 
not  committed  by  defendant  in  protecting  property,  1119. 
protecting  property,  and  suing  to  recover  damages  to,  not  amounting  to,  1121,  n. 
consisting  in  violation  of  terms  of  order  by  plaintiff,  1112. 
passive,  how  committed,  and  liability  for,  1111. 
by  agent  of  corporation,  1125. 

superintendent  of  railroad  not  guilty  of,  when,  1109,  it. 
corporation  and  its  treasurer  guilty  of,  when,  1108,  n. 
mining  company  guilty  of,  by  discharging  debris,  1110,  n< 
obstructing  tow  path  not  amounting  to,  1113. 
not  committed  by  exercising  right  to  give  preference,  1105. 

disobeying  portion  of  injunction  modified  without  notice,  1182,  n. 

increasing  height   of    building,    pending  injunction  against,  as    obstruc- 
tion, 1131. 
proceedings  in,  not  decisive  upon  question  of  infringement  of  patent,  840. 

CONTEST,  pendency  of  in  government  land  office  in  patent  cases,  effect  of,  248. 

for  office,  injunction  pending,  effect  of,  622. 

of  election  for  removal  of  county  seat,  remedy  by,  as  bar  to  injunction,  721. 

(See  Infringement,  Patents.) 
CONTINUANCE,  of  application  largely  discretionary,  1023. 

of  hearing  of  motion  to  dissolve,  practice  herein,  1085,  1086. 
for  further  proof,  1086. 

by  defendant,  injunction  in  connection  with  under  Iowa  statute,  1023,  n. 

of  temporary  injunction  until  final  hearing  in  railroad  cases  \02ft. 

and  postponements  not  interfered  with  by  injunction,  74. 

(Set  Dissolution,  Granting,  Perpetuating,  Poa^  trail£3T^ 
CONTRACTS,  injunction  pertaining  to,  468-515. 

various  kinds  of,  considered  with  reference  to  remedy  by  *  Mfrtf**^1*^ 

doubtful  validity  of,  as  ground  for  refusing  injunction,  ^rJ^wVd^' 

vol.  ii.  —  58  ^^V 
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CONTRACTS,  —  continued. 

terms  of,  disputed  and  doubtful,  injunction  herein,  482. 

temporary  injunction  usually  granted  in  such  cases  if  threatened  injury  irrepa- 
rable, 483. 

violations  of,  not  enjoined  except  upon  equitable  grounds,  479,  480. 

breaches  of,  usually  reparable  at  law,  14. 

implied  terms  of,  violation  of  enjoined,  476,  477. 

abuse  of,  or  excessive  use  under,  enjoined,  606. 

made  for  benefit  of  third  party,  violation  of  enjoined,  602. 

for  peculiar  skill,  injunction  to  prevent  violation  of,  402. 

for  purely  physical  service,  violation  of  not  enjoined,  403. 

need  not  be  in  writing  to  warrant  relief  against  violation  of,  476. 

subject-matter  of,  as  affecting  relief  by  injunction,  469. 

terms  of  unfair,  as  reason  for  refusing  relief,  479,  n. 

cannot  be  interfered  with  by  party  having  no  interest,  606. 

relation  of  complainant  to,  as  affecting  remedy  by  injunction,  476. 

threatened  violation  of,  what  constitutes,  613. 

terms  of  divisible,  with  reference  to  restraining  trade,  490. 

to  pay  mortgage,  enforced  by  injunction,  609. 

relating  to  legal  proceedings,  enforced  by  injunction,  608. 

to  furnish  water,  gas,  etc.,  enforced  by  injunction,  604. 

securing  easement,  right  of,  violation  prevented,  286. 

affecting  real  property,  injunction  pertaining  to,  470. 

covering  subject  of  nuisance,  effect  of,  401. 

may  bar  injunction  against  private,  but  not  public  nuisance,  401. 

between  state  and  bridge  company  under  grant  of  franchise,  803. 

giving  fraudulent  preferences,  enforcement  of  enjoined,  683. 

for  sale  of  land,  injunction  herein,  602. 

ante-nuptial,  widow  entitled  to  protection  under,  28,  n. 

connected  with  copyright,  violation  of  enjoined,  871. 

between  author  and  publisher,  injunction  pertaining  to,  872. 

of  co-partnership,  terms  of  important,  600. 

appropriation  to  public  use  under,  not  enjoined,  277. 

making  of,  with  other  than  lowest  bidder,  when  enjoined,  716. 

injunction  pertaining  to  making  aud  accepting  performance  of,  by  municipal 
corporation,  716,  718. 

letting  of,  to  erect  water- works  under  ultra  vires  resolution  not  enjoined,  693. 

CONTRACTOR  for  public  improvements,  when  proper  party  defendant,  781. 

CONTRIBUTORY   INJURY  by  others,  no  bar  to  relief  against  defendant,  390. 

CONVEYANCE,  of  realty,  enjoined,  when,  626. 
to  defraud  devisee,  by  contract,  enjoined,  603. 
of  estate  held  in  trust  upon  condition,  enjoined,  661. 
defective,  by  administrators,  as  ground  for  enjoining  ejectment,  677. 
under  tax  sale,  enjoined  to  protect  title,  200,  n. 
unauthorized,  by  municipal  officers,  enjoined,  684,  n. 
fraudulent,  from  husband  to  wife,  no  ground  for  enjoining  sale,  99. 
taken  in  name  of  individual  partner,  al  ground  for  injunction,  694. 

(See  Title,  Transfer.) 
CO-OBLIGORS,  joinder  of  in  injunction  cases,  977. 

(See  Contracts,  Parties.) 
CO-PARTNERSHIP,  member  of,  not  bound  by  restrictive  covenant,  when,  489. 

(See  Partnership,  Partners.) 

COPYRIGHT,  nature  of,  how  violated,  and  basis  of  jurisdiction  pertaining  to, 
847-867. 
principles  applied  in  injunction  pertaining  to,  868-876. 
injunction  pertaining  to,  847-876. 
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COPYRIGHT,  —  continued. 

jurisdiction  in,  governed  by  similar  rules  as  in  patent  cases,  860. 

what  considered  in  granting  and  refusing  relief  against  infringement  of,  876. 

how  infringed,  861. 

may  be  infringed  though  intention  honest,  868. 

by  reproduction  from  memory,  861. 
when  infringed  by  taking  quotations  and  extracts,  862 
in  translations,  protection  of  by  injunction,  863. 
in  abridgments  and  compilations,  protected,  862. 
none  known  in  opinions  of  judges  or  in  official  reports,  866. 
violation  of  contract  connected  with,  enjoined,  871. 

{See  Infringement,  Publications.) 

CORPORATE  ELECTIONS,  to  what  extent  interfered  with,  744. 

contested,  not  determined  by  injunction,  744. 
CORPORATE   OFFICERS,  restrained  from  ultra  vires  acts,  784. 

title  to,  only  investigated  as  incident  to  other  relief,  746. 

acts  of,  detrimental  to  public,  enjoined  at  suit  of  private  individual,  614. 

misjoinder  of,  as  defendants,  981. 

CORPORATION,  enjoined  from  violating  trusts,  669. 

enjoined  from  entering  lands  where  no  semblance  of  legal  right,  286. 
recording  transfer  of  stock  when,  641. 

action  by  in  state  court,  when  enjoined  in  Federal  court,  63. 

injunction  granted  to  prevent  dissolution  of,  484. 

dissolution  of  by  injunction,  not  allowable,  768. 

religious,  protected  in  hands  of  its  trustees,  208. 

may  protect  its  name  as  trade-mark,  896. 

as  assignee  of  trade-mark,  protected,  916. 

use  of  name  of  for  purpose  of  infringing  trade-mark,  enjoined,  979,  n. 

liable  to  punishment  for  contempt  like  individuals,  1109. 

officers  of,  punishable  for  contempt,  1109. 

not  bound  by  injunction  unless  a  party,  1126. 

payment  or  tender  of  tax  by,  as  condition  to  relief,  662. 

order  enjoining  organization  of,  appealable,  1137. 
CORRESPONDENCE,  confidential,  publication  of  enjoined,  567. 

unauthorized  publication  of  by  depositary,  enjoined,  888. 

(See  Literary  Property.) 
COSTS,  of  collateral  action,  not  allowed,  968,  n. 

and  expenses  of  litigation,  not  recoverable  as  damages,  945,  947,  952. 
COUNSEL,  employment  and  attendance  of  in  law  court,  91. 

mistake  or  ignorance  of,  no  ground  for  relief  against  judgment,  98. 

notice  to,  of  application,  when  sufficient,  1017. 

advice  of,  no  excuse  for  violating  injunction,  1115. 
COUNSEL  FEES,  when  recoverable  as  items  of  damage,  952,  966. 

as  damages,  statutes  governing,  963. 

only  allowed  for  defending  against  injunction,  963. 

only  allowable  when  injunction  improperly  granted,  966. 

of  special  counsel,  when  allowable  against  county,  956. 

rules  governing  Federal  courts  herein,  964. 

must  be  proven  and  value  of  established,  966. 

prepayment  of,  not  essential  to  recovery  for,  965. 

when  allowed  against  injunction  bonds  as  items  of  damage  Q5&J9&&* 

stage  of  proceedings  at  which  recoverable,  957  958.  ' 

reference  for  purpose  of  computing,  959. 

remedy  by  separate  action  for,  960. 

not  allowed  as  item  of  damages  after  decree  perpetuate 


'K&*' 
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DEPOSITARY,  restrained  from  unauthorized  publication,  884, 
DEPRECIATION,  caused  by  delay  resulting  from  injunction  as  damage,  944. 
in  value  of  working  animals  as  an  item  of  damages,  944,  a. 
no  ground  for  enjoining  nuisance,  396. 
DESCRIPTION,  mistake  in  as  ground  for  relief  against  mortgage,  463. 

erroneous,  of  land  taken,  may  be  corrected  so  as  to  bar  injunction,  286. 
DESIGN  in  connection  with  words,  imitation  of  enjoined,  913. 
DEVICE,  imitation  of,  when  enjoined,  911. 
DIGGING  COAL  enjoined  as  trespass,  363. 
DIGGING  MINERALS  on  government  lands  enjoined,  866. 
DILIGENCE,  what  constitutes  proper,  depends  upon  circumstances,  832. 
in  resorting  to  legal  remedies  against  illegal  tax,  656. 
seeking  equitable  relief  against  tax,  665. 
procuring  evidence  in  law  court,  90. 
entering  appearance  in  law  court,  93. 
filing  answer  in  law  court,  93.  ! 

procuring  record  for  use  in  law  court,  93.  ' 

attending  court  for  trial  at  law,  93. 

preventing  damage  by  loss  of  wages  resulting  from  injunction,  required,  947. 
of  stockholder  in  seeking  relief,  746. 
in  applying  for  relief  against  judgment  required,  87. 
required  in  making  defence  at  law,  89. 
procuring  counsel  in  law  court,  91. 
applying  for  new  trial  at  law,  88. 
seeking  to  enjoin  infringement  of  trade-mark,  906. 
relief  against  infringement  of  copyright,  878. 
protection  for  riparian  and  water  rights,  881. 
relief  against  action  at  law,  66. 
municipal  corporation,  681. 
infringement  of  patent,  882. 
of  complainant  in  seeking  protection  of  franchise,  798. 
in  applying  for  relief  against  taking,  279. 
in  seeking  relief  in  appellate  court,  108. 
procuring  evidence,  how  shown,  136. 
want  of,  in  applying  for  relief,  as  ground  for  refusing,  1011. 
as  ground  for  dissolving  injunction,  1069. 

(See  Delay,  Lachbs.) 

DIRECTORS,  enjoined  from  mortgaging  corporate  property  to  themselves,  746. 

and  other  officers  of  private  corporations  may  enjoin  ultra  tire*  acts,  738. 

held  to  duties  and  responsibilities  of  trustees,  769. 

not  enjoined  concerning  bona  fide  intra  vires  acts,  786,  788. 
guilty  of  contempt  after  a  resignation  as  such,  1108. 
DIRECTORY,  copyright  in,  protected  by  injunction,  867. 
DISABILITY  of  owner  as  ground  for  enjoining  trespass,  868. 
DISBURSEMENTS,  ultra  vires,  by  municipal  officers,  enjoined,  676. 

for  ulterior  object,  enjoined,  714. 

without  consideration  enjoined,  713. 

(See  Administrators,  Corporations,  Municipal  Corporations.) 
DISCHARGE,  in  bankruptcy,  as  ground  for  relief  against  judgment,  144. 

reliance  upon,  by  debtor,  not  enjoined,  629,  n. 

insolvency,  as  ground  for  enjoining  seizure  and  sale  of  property,  163,  it. 

of  surety,  by  agreement  with  principal  upon  injunction  bond,  962. 
DISCLAIMER  by  defendant  in  patent  cases,  effect  of,  819. 
DISCONTINUANCE,  of  act  complained  of,  pending  application,  effect  of,  1028. 
after  bill  filed,  usually  no  defence,  1028. 
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DISCOVERT  in  connection  with  relief,  bill  and  demurrer  thereto,  986,  a. 
DISCRETION,  to  grant  or  refute  relief,  22. 

to  be  governed  by  established  rules,  22,  1031. 

of  lower  court,  respected  on  appeal,  922,  1148, 

to  gnat,  continue,  and  perpetuate  injunctions,  extent  of,  1031,  1077, 1148. 

extent  of,  upon  motion  to  dissolve,  10*0. 

upon   motion   to  dissolve,   not   interfered  with  except  for  palpable  error  M 

abuse,  1040. 
Kocte,  when  ae  matter  of  law  injunction  should  be  dissolved,  1040. 
wide  latitude  of,  upon  motion  to  dissolve,  based  on  bill  and  answer,  1056. 
in  granting  continuance  of  bearing  of  motion  to  dissolve,  1086. 
of  New  York  courts,  to  modify,  revive,  and  continue,  1046,  *. 
courts  have  none,  under  statutes  prescribing  conditions  entitling  party  to  injunc- 
tion, 1081. 
denied  in  cases  of  publici  jura,  22. 

cannot  be  exercised  to  contradict  or  overturn  legal  principles,  22. 
to  be  exercised  according  to  circumstances  of  each  owe,  22, 
not  controlled  by  mandamus  from  higher  court,  22. 
extent  of,  to  annex  conditions  to  order  dissolving,  77,  1094,  1095. 
of  judge,  to  re-open  case  for  additional  testimony  upon  the  trial,  1077. 
latitude  of,  in  patent  oases,  889. 
as  to  awarding  jury  trial  in  patent  cases,  818,  n. 
in  cases  of  waste,  242. 

extensive  range  of,  of  state  officers,  028,  026. 
DISCRETIONARY  PO  WERS  of  municipal  officers  not  interfered  with,  887,  71*. 
DISMISSAL,  of  suit  for  want  of  prosecution  amounts  to  dissolution  of  injunction 
previously  granted,  1086. 
results  from  order  striking  a  case  from  the  docket,  1088. 
resulting  from  giving  indemnity  under  statute,  1036. 
upon  hearing  of  motion  to  dissolve,  1089. 
of  injunction,  because  prematurely  allowed,  1088. 
as  affecting  recovery  of  damages  on  bond,  957. 
gives  rise  at  once  to  cause  of  action  against  sureties,  967. 
of  action  brought  for  benefit  of  another,  enjoined,  580. 
DISORDERLY  CROWDS,  collection  and  conduct  of,  when  enjoined  as  nuisance,  4"4. 
DISPUTED   LEGAL  BIGHTS,  not  adjudicated  in  action  to  enjoin  municipal  cor- 
poration, 698. 

I  Set  Laoji.  Right.) 
DISSOLUTION,  what  constitutes,  1086. 

result*  from  refusal  at  hearing  to  perpetuate,  1036. 

general  rules  governing,  1034-1065. 

various  grounds  of  motion  for,  1066-1068. 

effect  of,  79. 

question  of,  how  raised,  1088. 

general  suggestions  on  subject,  of,  1088. 

in  vacation  and  at  chambers,  powers  of  judge  herein,  1064, 

mandatory  order  in  connection  with,  erroneous,  1095. 

by  court,  without  jurisdiction,  no  excuse  for  violating,  1114. 

defendant  entitled  to,  where  no  irreparable  injury  to  plaintiff.,  1087. 

not  refused  on  ground  of  mere  expediency,  1037. 

defendant  entitled  to,  where  plaintiff  himself  at  fault,  1087. 

on  account  of  failure  to  prosecute,  1069. 

for  want  of  equity  in  bill,  1067. 

on  account  of  defective,  or  absence  of  verification,  1068, 

because  of  second  application,  1078. 
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DISSOLUTION,  —  continued. 

upon  cessation  of  cause  of  complaint,  1052. 

on  ground  that  injunction  obtained  through  misrepresentation,  1062. 

on  account  of  failure  to  appear  at  hearing,  1091. 

death  of  parties,  1068. 
upon  hearing  of  bill  of  discovery,  1050,  1051. 
for  neglect  to  serve  summons  with  injunction,  1123,  n. 
of  injunction  against  county  commissioners,  1065. 
motion  for,  not  granted  when  it  would  effect  final  determination  of  plaintiff's 

right,  1057. 
motion  for,  not  granted  where  plaintiff  immediately  entitled  to  writ,  1037. 
motion  for,  not  granted  upon  answer  fully  denying,  when,  1007. 
answer  for  purpose  of,  requirements  of,  1002,  1003. 

defendant  not  entitled  to,  on  answer  verified  on  information  and  belief,  1002,  n. 
pending  judgment  at  law,  effect  of  upon  jurisdiction,  174. 
none,  unless  answer  filetl  by  defendant  upon  whom  gravamen  of  bill  rests,  1066- 
none,  until  material  allegations  denied.  1037. 

on  motion  pending  appeal  from  judgment  or  original  order,  1093. 
should  be  none  unless  answer  filed  denying  allegations,  1063. 
against  officers,  not  allowed  because  of  expiration  of  terms  of  office,  1062,  a. 
injunction  from  court  of  another  state  no  ground  for,  1073. 
order  for,  not  granted  on  plaintiff's  motion  to  continue,  1092. 
seldom  allowed  on  account  of  mere  irregularities,  1070. 
question  of,  when  affected  by  defendant's  solvency,  1042. 
effect  of,  upon  status  in  law  court,  173. 
form  and  effect  of  order  for,  when  granted  upon  motion,  1096. 
effected  by  amendment  of  bill  at  hearing,  997. 
in  part,  when  proper,  1046. 
restoration  of  rights  on,  1096. 

release  of  parties  by,  from  liability  for  contempt,  1130. 
conditional,  when  proper,  1098. 
on  bond,  not  granted  where  injury  irreparable,  1140. 
of  injunction  against  street  railway  company  upon  condition  of  giving  bond  for 

damages,  1056,  n. 
upon  condition  that  defendant  files  stipulation  allowing  court  to  try  and  adjudge 

expenses  and  damages,  1055,  n. 
motion  for,  when  answer  fully  denies,  1066. 
proper  time  and  place  for  motion  for,  1053. 
motion  for,  relates  to  time  of  granting  injunction,  1048. 
scope  of  inquiry  upon  motion  for,  1C38,  1049. 
motion  for,  granted  upon  coming  in  answer  of,  1051. 
motion  for,  based  upon  pleadings,  1039. 
of  relative  convenience  and  inconvenience  herein,  1041. 
ruin  of  defendant's  business  important  consideration  upon  motion  for,  1041. 
construction  and  effect  of  pleading  upon  motion  for,  1058. 

DISTRESS  WARRANT  issued  by  treasurer,  execution  of  enjoined,  638. 

DITCH,  digging,  when  enjoined  as  trespass,  860,  n. 
extension  of,  when  enjoined,  324,  n. 
construction  of,  by  city  over  private  lands,  not  enjoined,  when,  344. 

DIVERSION,  of  stream,  when  prevented  by  injunction,  306. 
of  water,  bill  to  enjoin,  requisites  of,  991,  n. 
from  mining  property,  enjoined,  801,  n. 

(See  Riparian  and  Water  Rights.) 

DIVIDENDS,  unwarranted  payment  of,  enjoined.  769. 

payment  of,  after  being  set  apart,  not  enjoined  at  suit  of  creditors,  771. 
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DIVISION   OF  ACTION  no  ground  for  enjoining  justice's  judgment,  when,  121. 
DIVISION  LINE  made  by  road,  injunction  to  prevent  obstruction  of,  222. 

(.See  Easements,  Nuisances,  Right  or  Wat.) 
DOINO   EQUITY,  as  condition  to  granting  relief,  26. 

as  condition  to  obtaining  relief  against  judgment,  102,  150. 
relief  against  tax,  662. 

granting  relief  against  disturbing  party  wall,  282. 
by  one  seeking  to  enjoin  violation  of  contract,  401. 
by  stockholder,  as  condition  to  maintaining  action  against  directory  746. 
in  applications  for  relief  against  trespass,  371. 

{See  Conditions,  Equitt,  Relist.) 
DOMESTIC   BROILS  enjoined  as  nuisances  only  in  extreme  cases,  487. 
DONATIONS  by  municipal  officers  from  treasury  enjoined,  718. 
DOWER,  estate  in,  entitled  to  protection,  207. 

action  for,  when  not  enjoined,  41,  n. 
DRAINAGE,  by  municipality  enjoined,  when,  728. 
of  surface  water,  injunction  pertaining  to,  826. 
of  mine,  resulting  in  serious  injury,  enjoined,  820. 
illegal  taking  for  purpose  of,  enjoined,  2S3. 
DRAMATIC   COMPOSITIONS,  protection  of  by  injunction,  868. 
common  law  right  in,  protected,  880. 
title  to,  when  protected  by  injunction,  849. 
adaptation  of,  entitled  to  protection,  869. 
indecent  and  immoral,  not  protected,  848. 
DRAWING  OFF  WATERS  of  navigable  lake  orrirer,  prevention  of,  818. 
constituting  source  of  reservoir,  prevented,  320. 

{Sea  Ripjlbian  and  Water  Rights,  So bpace  Waters.) 
DUMPING   GROUND,  use  of  not  enjoined  aa  nuisance  unless  private  injury  irrc 

DUPLICATE  of  injunction   not  allowed    because   in   derogation   of  authority   of 

court.  1128,  n. 
DURATION  of  injunction  considered,  26. 

DWELLING  HOUSE,  use  of  in  way  detrimental  to  adjacent  business,  enjoined,  381. 
DYES,  discbarges  of  into  atream  enjoined,  403. 

{Set  NniSAHCflS,  RlFABIAN  AND  WaTIR  RlOBTS.) 


>n  of,  2 
right  of,  secured  by  contract,  protected,  288. 

way  as,  protected  by  injunction,  221. 
riparian  and  water  rights  are  in  nature  of,  800. 
reserved  in  grant  or  lease,  protected  in  equity,  287. 
of  public  nature,  encroachments  upon,  enjoined,  82. 

{Ste  Nuisances,  Right  op  Wat,  Streets,  All»T.) 
EJECTMENT,  action  of,  when  enjoined,  62. 

conditions  to  enjoining,  78. 

by  infant,  after  coming  of  age,  when  enjoined,  08. 

not  Stayed  where  defence  at  law  available,  42. 
second  action  of,  not  necessarily  vexatious,  60,  n. 
summary  proceedings  in,  not  enjoined,  66. 
by  party  holding  title  in  trust,  enjoined,  5B0. 

based  upon  defective  execution  of  powers  by  adraint  (i\ 

for  property  of  firm  against  individual  partner,  enj*.?^"*^        .#. 
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EJECTMENT,  —  continued. 

injunction  in  actions  o£  to  protect  title,  189, 192. 

allowed  to  proceed  to  trial  pending  injunction,  192. 
ELECTIONS,  acts  pertaining  to,  rarely  enjoined,  630. 

publishing  and  certifying  result  of,  not  enjoined,  612,  618. 

for  removal  of  county  seat,  reluctantly  interfered  with,  721. 

of  municipal  corporations,  rarely  interfered  with,  692. 

issuance  of  certificate  of,  not  enjoined,  618,  620. 

upon  proposition  to  issue  aid  bonds,  must  strictly  conform  to  statute,  704. 

ELECTION  OF  REMEDIES  in  case  of  conflicting  claims  by  creditors,  586. 

ELECTRIC  LIGHT  COMPANY,  injunction  against,  to  prevent  use  of  patent,  not 
granted,  when,  842. 

ELECTRIC  LIGHT  PLANT,  operating,  when  enjoined  as  nuisance,  428,  n. 

ELECTRIC  LIGHT  POLES,  cutting  down,  enjoined,  340,  n. 

ELECTRIC  POLES  AND   WIRES,  erection  of,  as  subject  for  relief  by  injunc- 
tion, 229. 

ELECTRIC  RAILWAY  COMPANY,  injunction  against,  for  interrupting  electric 

current  of  telephone  company,  929. 
ELECTRIC  WIRES,  interfering,  injunction  pertaining  to,  929. 
use  of,  not  enjoined  unless  injury  irreparable,  969. 

ELEVATED   RAILROAD  COMPANY  may  be  enjoined  from  running  trains  in 

action  to  recover  damages  in  New  York,  1123,  «. 
enjoined  from  illegally  taking  or  appropriating,  291. 

{See  Easements,  Nuisances,  Streets.) 
EMBANKMENT  against  overflow  not  enjoined,  19,  n. 

EMINENT  DOMAIN,  irregular  exercise  of  power  of,  by  municipal  corporations, 

enjoined,  724. 
ENDORSER,  parties  to  suit  to  enjoin  judgment  against,  977. 
ENGLAND,  adoption  by,  of  code  system,  44. 
ENGRAVINGS,  wood,  when  protected  by  injunction,  851. 

EQUITABLE  DEFENCES,  effect  upon,  of  union  of  legal  and  equitable  Jurisdic- 
tional, 
when  relied  upon  for  relief,  showing  required,  81. 
not  available  at  law  as  basis  of  relief  against  judgment,  137. 
adjudication  upon,  not  disturbed,  112. 
,    in  favor  of  surety  as  ground  for  enjoining  action,  65. 

{See  Actions,  Defences,  Judgments.) 

EQUITABLE  ESTATE  protected  from  waste,  246. 

EQUITABLE  ESTOPPEL  not  available  at  law  as  ground  for  relief,  88. 

EQUITABLE  OBLIGATIONS,  violation  of  enjoined,  514,  515. 

EQUITABLE  RIGHT  must  exist  where  injunction  against  action  sought,  38,  57. 

EQUITABLE  TITLE,  sufficient  basis  for  injunction  to  protect  possession,  21L 

protection  of,  against  judgment  at  law,  38. 

of  married  woman,  protected,  199. 

EQUITY,  proper  province  of,  to  test  the  conscience,  126. 

offer  to  do,  in  presence  of  court,  as  ground  for  refusing  relief,  1028. 
ERECTIONS  AND  STRUCTURES,  making,  in  violation  of  terms  of  contract, 
enjoined,  495,  496,  497 

{See  Easements,  Highways,  Nuisances,  Stsbbts.) 

ERRORS,  mere,  of  trial  court,  not  available  against  judgment,  103, 104. 
ESSENTIAL  PROPERTY,  sale  of,  by  directors  or  majority,  enjoined,  700. 
to  enjoyment  of  franchise  protected  by  injunction,  800. 
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ESTOPPEL  at  law,  as  ground  for  in  junction,  15. 

equitable  doctrine  or.  Dot  applicable  to  stranger  to  title,  104, 

does  not  arise  without  adverse  user,  382. 

of  turnpike  company  from  enjoining  railroad  company,  270,  i. 

from  letting  up  invalidity  of  judgment,  188. 

as  against  party  whose  property  taken,  confined  to  original  appnpriator,  2S1. 

by  recitals  in  injunction  bonds,  936. 

denial  of,  aa  ground  for  relief,  42. 
ESTREPEMENT,  common  law  remedy  by  action  of.  In  cases  of  waste,  940. 
EVASION   AND  CONCEALMENT  by  complainant  warrants  refnaal  of  relief.  20. 
EVIDENCE,  newly  discovered,  restrictions  and  requirement*  in  granting  relief  on 
account  of.  90, 136. 

as  ground  for  relief  against  judgment,  136. 

quality  of,  justifying  relief  against  judgment,  90,  133. 

no  ground  for  enjoining  execution,  111,  n. 

admissibility  of,  at  bearing  of  application  lor  injunction,  1013,  a.,  1078. 
upon  motion  to  dissolve,  107(1. 

effect  of,  aa  basis  of  court's*  decision,  1061- 

parot,  inadmissible  to  contradict  commissioner*'  record,  726,  n. 

cumulative,  admissibility  and  effect  of,  I04T,  n. 

discretion  of  chancellor  not  controlled  when  conflicting,  1031. 

conflict  of,  produced  by  affidavits  upon  motion  to  dissolve,  1068. 

tbat  injunction  obtained  for  same  cause  in  another  suit  not  admissible  in  mi  tigs, 
Uon  of  duMges,  067. 

to  establish  equitable  title  to  patent,  618. 

in  justification  of  act  enjoined,  not  admissible  on  motion  to  dissolve,  1065,  n. 

admissibility  and  effect  of,  on  motion  to  dissolve,  1082. 

in  support  of  motion  to  dissolve  injunction  under  California  Code,  1075,  h. 

injunction  retained  or  dissolved  according  to  preponderance  of,  1082. 

in  suit  to  enjoin  nuisance,  what  required,  410,  411. 

best,  of  unwillingness  of  corporation  to  sue,  730. 

dehors  instrument,  as  basis  for  injunction,  65. 

insufficiency  of,  no  ground  for  enjoining  judgment,  12S. 

diligence  in  procuring,  in  law  court  must  be  shown,  90. 

to  support  claim  to  patent  and  injunction  in  connection  with  same,  806. 

excluded,  remediable  by  appeal,  48. 

In  mitigation  of  damages  upon  dissolution,  967. 

sufficiency  of,  how  determined  on  appeal,  1147. 

admission  of  improper,  immaterial  on  appeal,  1147. 
EXCAVATIONS,  making,  when  enjoined,  231,  352. 

made  by  town  trustees  in  opening  highway,  not  enjoined,  635. 
EXCEPTIONS  to  answer,  how  and  when  taken  and  effect  of,  1064. 
EXCLUSIVE   RIGHTS  AND   PRIVILEGES,  injunction  to  protect,  775-876. 

nature  and  character  of,  entitled  to  protection,  781. 

not  protected  in  another  state,  777. 

proof  of,  to  warrant  injunction,  must  be  dear  and  satisfactory,  784, 

conferred  by  private  contract,  protection  of,  783. 

power  of  state  to  confer,  7  7(1. 

contractual  relations  created  by,  770. 

written  contract  as.  evideiicB  of,  783. 

(Stt  Franchises,  Monopolibs.) 
EXECUTION,  when  enjoined,  162  tt  ttq. 

enjoined  when  levied  upon  land  of  one  not  a  party,  15,1] 

not  enjoined  on  mere  technical  grounds,  00. 

after  new  trial  granted,  nut  enjoined,  153, 
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EXECUTION,  —  continued. 

for  alimony  from  supreme  court,  not  enjoined,  47,  n. 

unauthorized  issue  of,  when  not  enjoined,  104. 

remedy  at  law  directed  against,  105. 

requirements  of  complaint  in  action  to  enjoin,  082. 

description  of  property  seized  under,  required  in  complaint,  068. 

taking  out,  amounting  to  contempt,  1102. 

(See  Cloud  upon  Title,  Sales,  Title.) 
EXECUTORS,  enjoined  at  suit  of  creditors  from  giving  preference,  681. 

enjoined  from  paying  distributive  share  of  estate,  610,  n. 
selling  gift  inter  vivos,  684. 

insolvency  of,  as  ground  for  enjoining  sale  by,  168,  n. 

when  enjoined  from  prosecuting  suit  for  partition,  63. 

usually  excused  from  giving  security  on  injunction  bonds,  035. 

EXECUTORS  AND  ADMINISTRATORS,  injunction  pertaining  to,  67W588L 

the  jurisdiction  narrowed  by  statute,  671. 

of  deceased  partner  may  enjoin  surviving  partner,  when,  607. 
EXEMPTION  protected  from  sale  by  injunction,  163. 
attachment  by  non  resident,  631. 

injunction  against  invasion  of,  49,  n. 

in  personalty,  injunction  against  sale  of  refused,  116,  637. 

from  taxation  as  ground  for  enjoining  tax,  672. 
EXHIBITS,  to  bill  for  injunction,  making,  996. 

copies  of  pleading  or  proceeding  as,  in  support  of  averments,  1061. 

when  transcript  of  judgment  as,  required,  996,  n. 

EXHIBITION,  of  painting,  as  affecting  remedy,  869. 
of  statue  of  private  party,  enjoined,  883,  n. 

EXPENDITURES,  ultra  vires,  by  municipal  corporation,  enjoined,  684. 

by  corporation  in  litigation,  when  enjoined,  764. 

allowing,  amounting  to  acquiescence  in  taking,  279. 

as  ground  for  enjoining  action  of  ejectment,  62,  n. 

acquiescence  in,  as  bar  to  relief,  681,  682. 

may  create  an  equitable  right  entitled  to  protection  by  injunction,  211. 
(See  Corporations,  Directors,  Municipal  Corporations.) 
EXPLOSIVES,  accumulation  of,  enjoined  as  nuisance,  438. 

EXPRESS  COMPANY,  may  enjoin  common  carrier  from  violating  contract,  606. 
illegal  taxation  of,  enjoined,  648. 

EXPULSION,  wrongful,  prevented  by  injunction,  766,  766. 

FACTS,  real,  when  doubtful  ground  for  refusing  relief,  20. 

full  disclosure  of,  required,  20. 

must  be  positively  averred,  26. 
FAILURE  OF  CONSIDERATION,  as  ground  for  enjoining  action  on  draft,  66,  n. 

(See  Contracts,  Judgments,  Sales.) 
FALSE  RETURN,  no  ground  for  enjoining  judgment,  103,  n. 

FEDERAL  COURTS,  rule  of,  with  respect  to  state  courts,  63. 
*     injunction  against  process  from,  638. 
jurisdiction  of,  in  copyright  cases,  860. 
do  not  possess  exclusive  jurisdiction  to  protect  common  law  right  in  literary 

property,  878. 
jurisdiction  of,  in  patent  right  cases,  806. 
will  enjoin  tax  interfering  with  interstate  commerce,  648. 
cognizance  of  estates  of  decedents  in,  64,  n. 
no  interference  by,  with  state  election  officers,  681. 
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FEDERAL  COURTS,  —  continued. 
rule  governing  appeals  in,  1138. 

of,  with  respect  to  recovering  counsel  fees  as  damages,  954. 
of,  as  to  continuance  of  injunction,  1023. 
of,  that  injunction  expires  at  next  term  unless  renewed,  1087. 
effect  of  non-joinder  of  parties  in,  078. 
statute  concerning  notice  of  application  pertaining  to,  1066. 

(See  Conflict  of  Jurisdiction,  Courts,  Jurisdiction.) 

FEME  COVERT,  without  trustee,  protection  of  from  trespassers,  358. 

FENCES,  erection  of,  when  enjoined,  343. 

tearing  down  and  removing,  enjoined,  350. 

repeated  removal  of,  by  road  commissioner,  enjoined,  14,  n. 
FERRY,  continuing  to  run,  amounting  to  contempt,  1106. 

FERRY  FRANCHISE,  not  protected  where  means  of  transportation  provided  inad- 
equate, 479,  n. 

(See  Exclusive  Rights  and  Privileges,  Franchises.) 

FINDINGS,  practice  of  setting  forth,  modern,  1083. 

in  cases  of  allegations'  of  complaint  not  sustainable,  1078,  n. 

FINE,  illegal  imposition  of,  no  ground  for  injunction,  15. 
FIXTURES,  removal  of,  enjoined,  349. 

{See  Trespass.) 
"  FLATS,"  stipulation  not  to  construct,  enforced  by  injunction,  496,  n. 
FLOODING  MINE,  enjoined  as  trespass,  363. 

(See  Mining  Property,  Trespass.) 
FLOOD  OR  FRESHET,  no  rights  acquired  by,  entitled  to  protection,  808. 
FLORIDA,  effect  in,  of  appeal  from  order  granting  or  dissolving,  1142. 
jurisdiction  in  supreme  court  of,  only  appellate,  44. 

FLOW*  OF   STREAM,  right  to  have  uninterrupted  at  common  law,  802. 

obstructing  natural,  prevented,  808. 
FLUMES,  construction  of,  across  premises,  enjoined,  232,  n. 

FORCIBLE  ENTRY  AND  DETAINER,  action  of,  when  enjoined,  »67. 
void,  not  enjoined,  67. 
right  to  action  of,  as  bar  to  injunction,  204,  249. 

FORECLOSURE  OF  MORTGAGE,  not  enjoined  on  account  of  mere  financial 
depression,  442. 

(See  Mortgages,  Sales,  Title.) 

FOREIGN  CORPORATIONS,  jurisdiction  in  actions  involving,  753. 

internal  affairs  of,  not  interfered  with,  753. 

relief  against  for,  infringing  trade-mark,  898,  n. 
FOREIGN  GOVERNMENT  not  entitled  to  protection  by  injunction,  925. 
FOREIGN  JUDGMENTS,  general  principles  apply  to,  86. 

once  fairly  obtained,  not  interfered  with,  86. 

fraudulently  obtained,  when  not  enjoined,  43. 
FORFEITURE,  for  breach  of  covenant,  no  bar  to  injunction,  474. 
FRANCHISES,  injunction  pertaining  to,  775-803. 

prior  judgment  at  law  as  condition  to  relief,  787. 

usurpation  and  abuse  of,  not  enjoined,  773,  796. 

taxation  of,  by  state,  no  ground  for  injunction,  798. 

injunction  against  proceedings  to  destroy,  53. 

illegal  exercise  of,  not  basis  of  jurisdiction  to  enjoin  illegal  ttMn8»  2*& 

railroad,  injunction  to  protect,  802. 

bridge,  protection  of,  by  injunction,  783,  803. 

ferry,  protection  of,  801. 
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FRANCHISES,  —  continued. 

terry,  protected  from  infringement  by  county  authority,  790. 

against  erection  of  bridge,  791. 

injury  to,  in  laying  out  public  road,  when  enjoined,  800. 
granting,  by  municipal  bodies,  without  consideration,  enjoined,  713*. 
FRAUD,  ground  of  equitable  interference,  though  amounting  to  crime,  24. 
disclosure  of,  no  violation  of  confidential  relation,  666. 
as  original  head  of  the  jurisdiction  to  enjoin  judgment,  81,  83. 
in  obtaining  confession  of  judgment,  a  ground  for  relief,  126. 
one  of  the  broadest  grounds  for  relief  against  judgments,  126. 
must  relate  to  procurement  of  judgment  and  affect  parties,  180. 
by  which  defences  prevented,  as  ground  for  relief,  113. 
consisting  in  assurances  from  opposite  party,  128, 
may  consist  in  a  violation  of  a  stipulation,  126,  127. 
in  violating  a  verbal  agreement  not  to  take  judgment,  127. 
of  agent,  in  making  assignment,  as  ground  for  enjoining  judgment,  144. 
in  procuring  assignment  of  judgment,  as  ground  for  injunction,  670. 
of  administrator  in  confessing  judgment,  as  ground  for  relief,  679. 
legal  remedy  against,  a  bar  to  relief  by  enjoining  judgment,  106. 
in  obtaining  release  of  judgment  allegations  of  in  answer,  effect  of,  1061. 
in  execution  of  mortgage,  as  ground  for  enjoining  sale,  443. 
must  be  chargeable  to  mortgage  and  clearly  established,  443. 
in  obtaining  mortgage,  as  ground  for  enjoining  executor  in  favor  of  creditor,  661. 
as  basis  of  jurisdiction  to  enjoin  foreclosure  of  chattel  mortgage,  621. 
by  corporate    managers,    in  obtaining  control  of  shares,  excuses  prior  de- 
mand, 741. 
in  obtaining  issue  of  corporate  stock,  as  ground  for  relief,  640. 
connivance  in,  of  assignor  of  acock,  no  bar  to  assignee,  747. 
of  parties  to  action  brought  in  name  of  corporation,  a  bar,  747. 
in  conveyance  to  individual  partners,  injunction  herein,  694. 
of  individual  partner  and  creditor,  as  ground  for  enjoining  collection  of  note,  693. 
in  obtaining  goods,  as  ground  for  enjoining  transfer,  622. 

possession  of  note,  as  ground  for  relief,  638. 

patent,  how  alleged,  813,  n. 
in  assessing  for  taxation,  as  ground  for  injunction,  664. 

how  alleged,  990. 
how  alleged  in  suit  to  enjoin  taxation  of  corporate  stock,  668. 
when  urged  as  ground  for  enjoining  tax,  must  clearly  appear,  646. 
in  obtaining  indorsement,  as  ground  for  relief,  144,  n. 
prevention  of,  when  consisting  in  violation  of  contract,  614,  616. 
in  transfer  of  gaming  contract,  injunction  against  judgment  thereon,  160. 
upon    county    commissioners,   as    ground   for    enjoining  removal  of  county 
seat,  721. 

in  re-location  question,  held  no  ground  for  injunction,  634,  n. 
upon  public,  as  ground  for  enjoining  infringement  of  trade-mark,  907,  900. 
in  use  of  trade-mark,  as  bar  to  injunction,  906. 

one's  own  name  as  trade-mark,  enjoined,  896. 
how  alleged,  24,  983. 

when  the  gravamen  of  petition,  injunction  usually  continued,  102& 
reluctance  to  dissolve  upon  bill  and  answer  in  case  of,  1066. 
requisites  of  answer  denying,  1001. 
allegations  of,  as  affecting  motion  to  dissolve,  1066. 
general  denial  of,  not  sufficient,  1060. 

(See  Judgments,  also  the  seven  heads  following  this.) 

FRAUD  AND  MISTAKE,  usual   grounds   for   injunction   pertaining   to   mort- 
gages, 442. 
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FRAUDULENT   ASSIGNMENT,  of  judgment  for  purchase  money,  effect  of,  upon 
remedy  by  injunction,  100. 

sa  ground  Tor  enjoining  foreclosure  of  mortgage,  468. 
FRAUDULENT  COLLUSION,  ground  for  enjoining  administrator  from  telling  real 

estate,  576. 
FRAUDULENT  CONFESSION  OF  JUDGMENT,  relief  of  creditor  against,  110. 
FRAUDULENT  CONNIVANCE  of  attorney,  ground  fur  relief  against  judgment,  07. 
FRAUDULENT  CONVEYANCE,  no  bar  to  relief  against   mistake  in  obtaining 
judgment,  132. 

not  relieved  againtt,  except  complainant  ehow  equity-  in  hit  favor,  479. 

aa  baaii  of  injunction  to  protect  title,  194. 
FRAUDULENT   PREFERENCE,  under  bankrupt  act,  what  constitutes,  631,  » 

injunction  to  prevent,  682,  633. 

enforcement  of  contracts  and  covenant!  collateral  to,  enjoined,  683. 
FREIGHT,  refusal  to  receive  from  connecting  lines,  not  ground  for  Injunction,  028. 
FRUIT-TREES,  digging  np  and  removing,  enjoined,  352. 

GAMBLING  by  manager*  of  fair  association,  not  enjoined,  737. 
GAMBLING  DEBTS,  actions  on,  enjoined,  69. 

GAMING  and  other  void  contracts  at  basis  of  judgments,  injunction  herein,  100. 
GANGWAY,  disturbance  of,  amounting  to  waste,  enjoined,  2S6. 
GARNISHEE,  when  entitled  to  enjoin  judgment,  161. 

judgment  against,  rendered  without  jurisdiction,  enjoined,  142. 
GARNISHMENT,  proceedings  in,  when  enjoined,  76, 

GAS,  refusal  to  use  amount  contracted  for,  Dot  enjoined,  14,  n. 

contract  to  furnish,  enforced  by  injunction,  504. 

excessive  use  of,  not  enjoined,  14,  n. 
GAS   COMPANY,  protected  from  enforcement  of  void  ordinance,  24,  a, 

protected  in  use  and  possession  of  gas  welts,  214. 

compelled  by  injunction  to  restore  supply  of  gas,  486. 

enjoined  from  causing  nuisance  with  gas  pipes,  6B6. 
cutting  off  gas  supply,  504. 

monopoly  of  refused  protection,  when,  780. 
GAS  OR  OIL  WELL,  drilling  of,  not  enjoined  unless  special  damage  shown,  214,  n 

drilling  of,  in  violation  of  covenant,  enjoined,  479. 
GAS  PIPES,  laying,  not  enjoined  st  suit  of  one  claiming  exclusive  privilege,  (9ft 

in  public  road,  not  enjoined  where  resulting  injury  disproportionate,  205. 
GEORGIA  statute,  on  subject  of  injunctions  against  judgments,  61,  a. 
GIFT,  infer  chvs,  obtained  by  undue  influence,  sale  of  by  executor  enjoined,  56 1 
GOLD   MINE,  working,  enjoined  as  trespass,  341,  n. 
GOOD-WILL,  assignment  of,  in  connection  with  trade-mark,  916. 

violation  of  terms  of  sale  of,  enjoined.  491. 

and  firm  name  of  dissolved  partnership,  injunction  herein,  608. 
{See  Contracts,  Stipulations. ) 
GOVERNOR  not  enjoined  for  fraud  of  census  taker  not  brought  to  hit  attention 
GRADE  OF   STREET,  changing,  by  municipal  corporation,  enjoined,  when,  B8& 

unauthorized  raising,  enjoined,  £26. 
GRADING  DOWN  STREET  enjoined  to  prevent  special  injury,  226,  «. 
GRANTING,  rules  observed  In,  1007-1083. 

the  exercise  of  original  jurisdiction,  6. 

effect  of,  79. 

before  bill  filed,  only  an  irregularity,  1070,  a. 

primajactc  case  for  perpetual  iojuoction  as  a  test  Irt   ■» 

TO*,  ll  —69  '  **J*N_. 
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GRANTING,  —  continued. 

in  vacation  and  at  chambers,  powers  of  court*  herein,  1010. 
pre-requisite  to  consider  in,  1008. 
propriety  of,  bow  determined  on  appeal,  1146. 

{See  Discretion.) 
GRANTOR  in  possession,  when  enjoined  from  committing  waste,  268. 

{See  Cloud  upon  Title,  Sales,  Title.) 
GRAVEL  digging  and  removing  enjoined,  367,  n. 

GROWTH  OF  CITY,  prevention  of;  not  alone  ground  for  enjoining  particular 
structure,  880,  n. 

GUARDIAN,  neglect  of,  to  employ  counsel,  91. 

{See  Cestuis  Que  Trust.) 
GUIDE  BOOK,  injunction  to  protect  copyright  in,  868. 

HEARING,  on  supplemental  and  amended  bill,  1089. 

out  of  county  and  in  vacation,  statutes  governing,  1084. 
HEATER,  obstruction  of  right  of  way  to,  enjoined,  19,  n. 
HEIRS-AT-LAW,  may  enjoin  sale  of  trust  fund  by  executor,  683. 

and  distributees,  may  enjoin  unauthorized  sales  of  real  estate  and  disposal  of 
assets,  675. 

enjoined  from  violating  contract  not  to  attack  validity  of  will,  508. 

(See  Administrators,  Executors.) 
HEIR-LOOMS,  transfer  of,  enjoined,  536. 

HIGH  WATERS,  preventing  attendance,  as  ground  for  relief  against  judgment,  18L 
HIGHWAT,  illegal  construction  of,  a  permanent  injury,  18. 

illegal  taking  for,  enjoined,  295. 

condemnation  proceedings  for,  not  enjoined  unless  void,  296. 

(•See  Commissioners,  Easements,  Nuisances.) 
HOMESTEAD,  enforced  sale  of,  prevented  by  injunction,  196. 
sale  of,  under  foreclosure,  enjoined,  454. 
right  to,  how  alleged,  994,  n. 

{See  Executions,  Exemptions,  Sales.) 
HOSPITAL,  small  pox,  maintenance  of,  enjoined  as  nuisance,  426,  it. 
HUNTING  PERMIT,  abuse  of,  enjoined,  479,  n. 
HUSBAND,  when  not  enjoined  from  occupying  wife's  property,  216. 

{See  Married  Women,  Possession.) 

HYDRANTS,  digging  up  and  removal  of  by  water  works  company,  enjoined,  349. 

IDAHO  statute,  on  subject  of  enforcing  decrees,  no  bar  to  injunction,  81,  a. 
IDENTITY,  in  complaint,  of  judgment  and  execution  sought  to  be  restrained,  98& 
IGNORANCE  of  existence  of  evidence,  as  ground  of  relief  against  judgment,  90. 

of  offset,  without  laches,  as  ground  for  relief  against  judgment,  185. 

of  counsel,  no  ground  for  relief  against  judgment,  98. 
ILLEGAL  CONSIDERATION,  defence  of,  should  be  made  at  law,  89,  a. 
ILLEGALITY  of  contract,  as  ground  for  relief  against  judgment,  101, 160. 

of  threatened  act,  must  be  clearly  shown,  12. 
ILLINOIS,  Eminent  Domain  Act,  as  affecting  injunction  against  taking  by  railroad 
companies,  275. 

statute,  on  subject  of  railroad  construction  in  street,  injunction  herein,  227,  a. 

view  of  courts  of,  as  to  effect  of  appeal,  1108. 

proper  practice  in,  as  to  dismissal  of  bill  upon  dissolution,  1082,  a. 
IMITATION,  constituting  infringement  of  copyright,  851. 

infringing  trade-marks,  enjoined,  908. 

{See  Design,  Device,  Infringement.) 
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IMPLIED  TRUSTS,  violation  of,  enjoined,  614,  616. 
IMPRISONMENT,  court  may  punish  by,  for  contempt,  1096. 
IMPROVEMENTS  amounting  to  waate,  enjoined,  343. 

by  tenant  in  common,  as  subject  of  injunction  iuit,  103. 
(See  Municipal  Corpora! i onh,  Public  Bbnbfits,  Public  Imphovkbl::.1 
INCORPORATION,  legality  of,  not  investigated,  14,  ». 

of  village,  not  enjoined,  3,  a. 

otherwise  in  Louisiana,  6,  n. 
INCUMBRANCES,  prior,  as  ground  for  enjoining  vendor  from  foreclosing  lien.  457. 
INDEBTEDNESS,  municipal,  holders  of,  when  entitled  to  injunction,  683. 

incurring  excessive,  enjoined,  708. 

dispute  as  to  amount  of,  as  ground  for  enjoining  sale  under  mortgage,  446. 
INDEMNITY,  right  to  require,  as  bar  to  injunction,  66. 

in  lieu  of  injunction,  amounting  to  dissolution,  1033. 
INDEMNITY  BOND,  providing,  as  condition  to  granting  injunction  for  protection 
of  patent,  808. 

from  defendant,  at  condition  to  dissolution,  1056. 
INDIANA  statute  for  enjoining  transfer  to  defraud  creditors,  6,  a. 
INDORSEE,  for  collection  only,  when  enjoined  from  proceeding  at  law,  126. 

innocent,  action  by,  not  enjoined,  66. 
INDORSER,  when  entitled  to  enjoin  judgment  on  account  of  release  of  principal,  160. 

should  make  his  defence  at  Ian,  80,  n. 

payment  by,  as  ground  for  enjoining  judgment,  147,  n. 
INFANTS,  actions  by  and  against,  when  enjoined,  SB. 

judgment  in  favor  of,  not  enjoined  for  mere  irregularity,  124. 
INFORMALITIES  and    Inaccuracies  In    bill,  not    important   on   motion   to  dis- 
solve, 1040,  a. 

(Set,   IlIIO  OLA  HI  TIBS,  EXICCTIONB,  JtJDOMMM.) 

INFRINGEMENT,  of  patents,  injunction  to  prevent,  826-830. 

acts  enjoined  as  constituting,  in  patent  cases,  828. 

threatened,  what  constitutes,  so  as  to  warrant  injunction,  826. 

protection  against  wrongs  not  amounting  to,  820. 

enjoined,  though  not  consisting  of  enterprise  of  same  character,  701. 

of  patent,  must  be  specially  alleged,  902. 

proof  of,  in  patent  cases,  817. 

accounting  for,  in  connection  with  injunction  to  protect  patent  rights,  804. 

by  indirection,  amounting  to  contempt,  1127,  n. 

acquiescence  in,  effect  of,  836. 

by  sale  of  articles  manufactured  In  foreign  country,  828. 

question  of,  not  determined  in  contempt  proceedings,  846. 

cessation  of  pending  suit,  effect  of,  820. 

of  copyright,  what  constitutes,  861. 
question  of,  how  determined,  866. 
by  taking  Impressions  from  copper-plates,  enjoined,  670. 

of  interest  in  trade-mark  or  trade  name,  acts  enjoined  as,  007-920. 

of  trade-mark,  what  constitutes,  007. 

and  trade  names,  illustrations  of,  900. 

aiding  and  abetting,  enjoined,  910. 

of  trade-mark,  how  alleged,  982,  n. 

of  franchise,  nature  of,  unimportant,  791. 
INJUNCTION,  defined,  1. 

early  origin  of,  2. 

office  of,  3. 

proper  office  of,  when  granted  to  protect  title,  181, 

writ  of,  effect  of  granting,  79. 
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INJUNCTION,  —  continued. 
who  bound  to  obey,  1126. 
range  of  objects  of,  5. 
writ  of,  has  purely  personal  effect,  1. 
not  employed  to  have  acts  undone,  3. 

granted  after  act  done  or  to  disturb  possession,  203, 1018. 
where  ineffectual,  629. 

to  be  perverted  to  obtaining  undue  advantage,  686. 

granted  against  process  already  executed,  118. 

to  usurp  function  of  other  extraordinary  remedies,  8. 

substituted  for  quo  warranto,  14-24. 
operation  of,  differs  from  that  of  prohibition,  40. 
barred  by  existence  of  legal  remedies  against  public  officers,  626. 
not  justified  by  fact  that  it  can  do  no  harm,  18. 

granted  to  serious  public  detriment,  23. 
nor  where  cause  of  justice  not  thereby  promoted,  23. 
only  employed  prospectively,  never  retroactively,  10. 

granted  upon  second  application  in  exceptional  cases,  1024. 
kinds  of,  with  reference  to  period  of  duration,  27-31. 
preliminary,  or  interlocutory  and  perpetual,  distinguished,  31. 
subdivided  into  special  and  common,  33. 
mandatory  form  of,  when  proper,  1021. 
pending  ascertainment  of  facts  in  orphan's  court,  633,  n. 
temporary,  pendente  lite,  1019. 

not  granted  to  decide  ultimate  questions  of  right,  10. 
proper  office  of  to  preserve  property  rights  in  statu  quo,  10. 
when  granted  pendente  lite,  28. 
pendente  lite,  granted  by  appellate  court,  1144. 
when  temporary  and  not  perpetual  in  patent  cases,  843. 

considered  ancillary  to  other  relief,  1009,  n. 
perpetual,  may  be  granted  without  prior  interlocutory,  27. 
form  of,  usually  preventive,  11. 
mandatory  form  of,  occasionally  resorted  to,  11. 

may  issue  from  Federal  courts,  11. 
for  relief  of  grantees  and  heirs  and  purchasers  at  administrator's  sale,  678. 
against  judgment  operates  against  the  person  rather  than  the  court,  86. 

waste,  what  roust  be  shown  to  warrant,  243-246. 
against  waste,  refused  as  a  rule  where  title  in  dispute,  247, 248. 
in  aid  of,  or  to  prevent  liquidation,  627,  628. 

remedy  to  recover  personalty,  627. 
miscellaneous  and  unclassified  uses  of,  921-930. 
alternative  and  affirmative  forms  of.  1022. 
when  maintainable  collaterally  to  suit  for  damages,  612. 

granted,  without  special  application,  80. 

upon  answer  confessing  and  avoiding,  1016. 
what  proper  to  consider  on  application  or  motion  for,  1077. 
when  granted  to  defendant,  34. 
adaptability  of  remedy  by,  in  cases  of  nuisance,  376. 
to  prevent  interruption  of  water  and  riparian  rights,  290-836. 
common,  usually  granted  without  notice,  88. 

INJUNCTION  BONDS,  requisites  and  form  of  and  liability  on,  considered,  981-042. 
considered,  as  to  obligation  whether  joint  or  several,  or  both,  931. 
no  particular  form  required,  982. 
inure  to  benefit  of  all  defendants,  982. 
consideration  of  conditions  in,  932. 
relation  of,  to  time  of  granting  injunction,  938, 939. 
until  given,  writ  not  operative,  940. 
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INJUNCTION  BONDS,—  continued. 

not  invalidated  by  failure  to  require,  in  order  granting,  930. 
defect  of  jurisdiction  no  defence  to  action  on,  937. 
mere  technicalities  in,  disregarded,  933. 
non-compliance  with  informalities  does  not  invalidate,  933. 
execution  of  new  or  amended,  upon  notice,  933. 
requiring  new  or  additional  security  on,  941. 
certified  check,  in  lieu  of,  941. 
provisions  and  conditions  of,  how  construed,  935-942. 
estoppel  by  recitals  in,  936. 
liability  assumed  in,  931. 
when  excused,  934. 
INJURY,  nature  of,  justifying  relief;  la 
irreparable,  defined,  18. 

caused  by  public  work,  must  be  irreparable,  12. 
must  be  substantial  and  positive,  12. 
substantial,  required  to  be  shown  in  action,  to  enjoin  waste,  268. 

when  required  to  be  shown  from  trespass,  844. 
by  taking,  when  substantial,  must  be  shown,  286. 
threatened,  must  be  immediate  and  impending,  12, 693. 
mere  future,  no  ground  for  enjoining  nuisance,  387. 
remote  and  contingent,  no  ground  for  injunction,  386,  693. 
need  not  have  been  already  inflicted,  12. 
by  public  officers,  how  shown,  12. 
must  be  irreparable  at  law,  13. 
resulting  from  void  tax  sale,  need  not  be  shown,  200. 

enforcing  judgment  must  be  shown,  121, 122. 
nature  of,  resulting  from  wrongful  diversion,  unimportant,  806. 

warranting  relief  against  transfer,  568. 

from  transferring  notes,  must  be  shown,  539. 

justifying  relief  against  nuisance,  377-386. 

relief  against  disturbance  of  possession,  206-215. 
injunction  to  protect  ancient  light,  234. 
relief  against  prosecution  of  action,  58. 

to  interests  in  real  estate,  to  warrant  injunction  against  judgment,  122. 
special,  must  be  shown  by  private  party  seeking  to  enjoin  public  nuisance,  875. 

by  obstructing  right  of  way,  must  be  shown,  222. 

and  private,  necessary  to  warrant  injunction  against  public  nuisance,  382, 888. 

need  not  be  shown  under  certain  statutes,  222. 

not  be  shown  by  municipality  in  suit  to  enjoin  its  officers,  616. 
proof  of,  not  necessary,  in  clear  cases  of  infringing  copyright.  874. 
to  complaining  shareholders  must  be  shown,  787. 
resulting  from  infringement  of  franchise,  must  be  shown,  789. 
to  franchise,  need  not  amount  to  actual  taking  or  destroying,  792. 
to  individual  or  collective  corporate  interest,  mnst  be  shown,  742. 

(See  Irreparable  Iwjurt.) 
INSOLVENCY,  of  defendant,  not  alone  ground  for  relief,  16,  361. 
of  defendant,  when  a  material  allegation,  992. 
importance  of,  in  cases  of  set-offs  and  counter-demands,  153, 154. 
not  important  in  clear  case  of  infringement  of  patent,  831. 
mere,  no  ground  for  enjoining  transfer,  617,  ». 
when  important  in  suit  to  enjoin  cutting  timber,  341. 
of  defendant,  as  affecting  question  of  dissolution,  1042. 

importance  of,  in  suit  to  enjoin  waste,  248. 

in  patent  cases,  importance  of,  831. 

how  far  important  in  trespass ;  mere,  no  ground  ftw  relief,  861. 
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of  defendant,  in  suit  to  enjoin  infringement  of  water  right,  901. 
of  assessor,  no  ground  for  enjoining  tax,  649. 
of  sureties  of  administrator,  when  unimportant,  153,  n. 
as  ground  for  requiring  new  injunction  bond,  041. 
of  partner,  considered  in  granting  injunction  and  appointing  receiver,  602. 

after  dissolution,  may  alone  warrant  injunction,  604. 
of  mortgagor,  not  important  in  case  of  waste,  266. 
corporation,  injunction  to  protect  assets  upon,  772. 
maker  of  note,  no  ground  for  enjoining  judgment  at  suit  of  creditors,  88. 
holder  of  note  for  purchase  money,  when  important,  148. 
of  garnishee,  when  important,  75. 

negligent  attorney,  as  ground  for  relief  against  his  neglect,  07. 
vendee  committing  waste,  when  important,  267. 
estate,  as  ground  for  enjoining  execution  de  bonis  propriis  against  Mmin'T- 

trator,  572. 
administrator  or  executor,  when  important,  574. 
when  a  fact  properly  referable  to  probate  court,  and  hence  no  ground  for  injunc- 
tion, 574. 
of  tenant,  as  ground  for  enjoining  transfer,  at  suit  of  landlord,  550. 
of  appropriator,  unimportant,  when  money  paid  into  court,  283. 

INSOLVENCY  PROCEEDINGS,  injunction  in,  47,  n. 
in  another  state,  parties  to  enjoined,  when,  50. 

INSPECTION  and  comparison,  to  determine  question  of  infringement  of  copy* 
right,  851. 

INTENT,  absence  of,  in  mitigation  of  punishment  for  contempt,  1118. 
immaterial  in  copyright  cases,  853. 

INTEREST,  of  plaintiff,  justifying  injunction  generally,  971. 
smallness  of,  no  ground  for  refusing  relief,  19. 

small  value  of,  immaterial  in  cases  of  injunction  against  nuisance,  889. 
smallnes8  or  remoteness  of,  not  material  in  action  to  enjoin  waste,  266. 
termination  of,  prior  to  application,  ground  for  refusing  relief,  118. 
to  sustain  injunction,  must  usually  be  distinct  from  that  of  public,  864. 
of  taxpayer,  where  insufficient,  680. 
of  taxpayer,  to  support  injunction  ;  early  views  denying  sufficiency  of,  616. 

entitling  him  to  enjoin  municipal  corporation,  678. 
represented  by  complainant,  as  member  of  corporation,  782,  733. 
actual,  must  be  shown,  on  application  for  protection  of  possession,  208. 
of  complainant,  warranting  injunction  against  violation  of  contract,  476. 
substantial,  in  litigation  resulting  in  judgment,  must  be  shown,  118. 
of  complainant,  in  property  threatened  with  injury,  12. 
of  abutting  owners,  insufficient  to  sustain  injunction,  226. 
in  trade-mark,  nature  of,  889. 
of  creditors,  as  basis  of  relief  against  execution  sale,  123. 

sufficiency  of,  to  enjoin  execution,  119. 
in  real  estate,  the  subject  of  litigation,  to  sustain  injunction,  120. 

INTERDICT,  various  forms  of,  2. 

defined,  and  uses  of  explained,  2,  m 
Roman,  analogy  of,  to  modern  injunction,  2. 

INTERFERENCE  PROCEEDINGS,  effect  of  decision  in,  in  patent  cases,  814. 

INTERLOCUTORY  INJUNCTION,  nature  and  office  of,  31. 

INTERPLEADER,  and  injunction,  on  account  of  conflicting  claims,  680. 

injunction  against  judgment  upon,  169. 
INTERPLEADER  IN  EQUITY,  injunction  against  actions  pending,  48. 
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INTOXICATING   LIQUORS,  when  sale  of  enjoined  as  nuisance,  486. 

title  of,  in  violation  of  terms  of  least!,  enjoined,  488. 
IN  VENTRE   SA  HERE  infant,  injunction  in  favor  of,  against  watte,  246. 
IRREGULARITIES,  warranting  Betting  aside  judgment,  warrant  injunction,  163. 

mere,  of  trial  court,  usually  no  ground  for  enjoining  judgment,  103, 104. 

enumeration  of,  not  constituting  ground  for  enjoining  judgment,  104. 

in  election  upon  aid  bonds,  a  ground  for  relief,  704. 

mere,  uo  ground  for  enjoining  tax,  602. 

what,  warrant  dissolution  of  injunction,  1070,  1071. 

in  granting  temporary  injunction,  not  available  on  final  hearing,  1070. 

no  ground  for  dissolution,  when  apparent  that  another  writ  would  immeiliatelv 
issue,  1071. 

mere,  in  granting,  no  ground  for  reversal,  1149. 
IRREGULARITIES   AND   ERRORS   OF  LAW,  mere,  in  condemnation  proceed- 
ing!, no  ground  for  injunction,  286. 
IRREPARABLE   INJURY,  injunction  granted  to  prevent,  1015. 

bow  alleged,  247. 

fact*  snowing,  must  be  stated  in  complaint,  991. 

how  alleged  in  suit  for  injunction  by  mill-owner,  811,  a. 

resulting  from  waste,  must  appear,  248. 

trespass,  enjoined,  notwithstanding  dispute  as  to  title,  887. 

resulting  from  nuisance,  enjoined,  notwithstanding  dispute  as  to  existence  of 
nuisance,  406. 

resulting  from  diversion  of  surface  water,  prevented,  322. 

to  mills,  resulting  from  obstructing  stream,  must  be  shown,  811. 

prevented,  bj  enjoining  unauthorized  publications,  877. 

prevented,  though  question  of  partnership  in  dispute,  696. 

need  not  be  proven  in  suit  to  enjoin  diversion  of  stream,  806,  384. 

question  of,  usually  of  small  importance  in  cases  of  illegal  appropriation,  27  J. 

where  moat  be  shown  to  result  from  talcing,  287,  294. 

as  basis  for  injunction  against  infringement,  831. 

must  be  shown,  in  suit  to  enjoin  municipality,  611. 

ground  for  enjoining  ultra  vim  disbursements,  676. 

presumed  to  result  from  violation  of  contracts  affecting  realty,  in  England  470. 

but  must  be  proven  in  this  country,  470. 

to  franchise,  as  ground  for  injunction,  70S. 

to  partnership,  may  result  from  wrongful  acts  of  partner,  688. 

as  ground  for  enjoining  obstructions  to  right  of  way,  221. 
for  enjoining  sale,  164. 

proceeding  under  void  execution,  188. 
erection  of  wooden  buildings,  726. 

meaning  of,  in  injunction  to  prevent  frequent  trespass,  840. 

must  be  shown  to  warrant  injunction  against  public  officer,  616. 

from  use  of  trolley  wire,  must  be  shown,  930,  n. 

by  action  of  forcible  entry  and  detainer,  to  warrant  relief.  67. 

danger  of,  will  prevent  dissolution,  upon  condition  of  giving  bond,  1140. 

a*  connected  with  question  of  appeal  from  order  granting  temporary  injunction, 
1187. 
IRRESPONSIBLE  PARTT,  enjoined  from  threatened  injury,  IB. 
IRRIGATION,  right  to  use  water  for,  protected,  308. 

statutory  provisions  for,  308. 

JOINDER,  of  parties  plaintiff,  in  injunction,  972, 978, 
improper,  as  defendant,  effect  of,  980. 
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objection  of,  how  raised,  980. 

(See  Misjoinder,  Pabtibs.) 
JOINT  OWNERS,  injunction  between,  to  prevent  transfer,  649. 
JUDGE,  power  of,  to  dissolve  in  vacation  and  at  chambers,  1054. 
JUDGMENTS,  injunctions  against,  80,  et  seg. 

general  principles  governing  injunctions  against,  83. 

enforcement  of,  reluctantly  interfered  with,  85. 

conflict  of  decisions  herein,  117. 

enjoined,  only  upon  equitable  ground,  not  available  at  law,  86-98. 

or  decrees  of  foreign  courts,  usually  not  disturbed,  60. 

not  enjoined,  on  account  of  absence  of  cumulative  evidence,  98. 
for  irregularities  in  tho  absence  of  equity,  99. 

statutes  requiring  injunction  against,  172. 

must  not  have  arisen  from  parties,  laches,  or  negligence,  182. 

errors  in  pleading  no  ground  for  relief  against,  182. 

not  enjoined  after  being  fully  executed,  118. 

enjoined,  when  paid,  144. 

fraudulently  obtained,  enjoined,  126-128. 

obtained  through  fraudulent  connivance  of  attorney,  enjoined,  07. 

fraudulently  confessed  in  another  state,  enjoined,  86. 

fraudulently  confessed  by  administrator,  enjoined,  679. 

confessed,  creditor's  bill  against,  requisites  of,  986,  ». 

relieved  against,  when  void  as  well  as  when  voidable,  126. 

against  party,  not  of  legal  capacity,  enjoined,  160. 

relief  against,  when  void,  conflicting  decisions,  138. 

based  on  illegal  contract,  not  enjoined,  102. 

void,  of  justice  of  the  peace,  enjoined,  142. 

taken,  in  violation  of  an  injunction,  perpetually  enjoined,  1029. 

pending  arbitration,  enjoined  on  ground  of  surprise,  184,  it. 

separate,  for  tort,  injunction  herein,  146,  n. 

when  not  enjoined,  at  suit  of  executor  or  administrator,  688. 

interlocutory,  without  notice,  enjoined,  143. 

in  favor  of  municipalities,  for  street  assessments,  not  enjoined,  106. 

for  mortgage  debt,  when  enjoined,  99. 
purchase  money,  when  enjoined,  148. 

prior,  effect  of,  in  patent  cases,  808-818. 

effect  of  enjoining  upon  parties  and  proceedings,  173-179. 
•  not  rendered  void  by  injunction,  39. 

on  injunction,  should  not  compel  payment  of  money,  640. 

complaint  to  restrain  enforcement  of,  requisites  of,  986,  n. 

are  a  warrant  for  executions,  162. 

damages  for  enjoining,  measure  of,  951. 

final,  instead  of  reversal,  on  appeal,  1146. 

of  appellate  court,  reinstating  injunction,  1160. 

granting  final  relief  upon  dissolution,  erroneous,  1096. 
JUDICATURE  ACT  (ENGLISH),  provisions  of,  construed,  9,  n. 
JUDICIAL  AUTHORITY  of  given  state  unsettled,  effect  of,  21. 

JURISDICTION,  concurrent,  at  law  and  in  equity,  897,  877,  888. 
to  grant  injunction,  original,  6. 
long  resisted  by  common  law  courts,  4. 
inadequacy  of  common  law  remedies  as  basis  of,  4. 
based  upon  inadequacy  of  legal  remedies  and  irreparable  injury,  676. 
conflict  of,  between  chancery  and  common  law  courts,  7. 
to  give  full  relief,  not  disturbed,  4L 
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in  Federal  courts,  still  as  at  common  law,  44. 

conflict  of,  between  courts  of  equity,  pertaining  to  foreclosure  of  mortgage,  442 

respective,  of  Federal  and  state  courts,  protected  by  injunction,  51-54. 

of  Federal  court,  to  enjoin  state  railroad  commissioners,  63. 

judges,  in  vacation  and  at  chambers,  to  grant  injunction,  1010. 

once  acquired,  retained,  7. 

not  exercised  upon  new  suit,  where  relief  obtainable  upon  motion,  7. 

of  purely  legal  questions,  not  entertained,  7. 

lost,  by  dissolution  of  injunction,  79. 

statutory  regulations  of,  9. 

equitable  protection  of,  by  injunction,  47. 

conferred  by  statute,  6. 

special  and  limited,  not  invaded  by  injunction,  41. 

once  acquired,  preserved  by  injunction,  41. 

territorial,  limits  upon,  8. 

of  territorial  courts,  to  grant  injunction,  6,  n. 

to  restrain  actions  at  law,  once  denied,  30. 

basis  of,  to  restrain  actions  at  law,  88. 

want  of,  no  ground  for  enjoining  action  at  law,  42,  n. 

in  actions  involving  foreign  corporations,  753. 

court  of  equity  has  none,  to  disturb  judgment  fairly  obtained,  111. 

want  of,  of  subject-matter,  as  ground  for  enjoining  judgment,  141, 142. 

statutory  partitions  of,  important  in  applications  for  relief  against  actions  and 
judgments,  82. 

basis  of,  in  injunction  pertaining  to  contracts,  408,  409. 

range  of,  in  cases  of  contract,  468. 

to  protect  creditor's  lien  upon  assets  of  insolvent,  derived  from  statute,  521. 

grounds  of,  in  cases  of  nuisance,  377,  888. 

over  public  and  private  nuisances  and  purpresture,  similarity  based  upon  private 
injury,  378. 

concurrent,  legal  and  equitable,  over  nuisances,  397. 

to  enjoin  trespass,  essential  elements  of,  838. 

principles  governing  and  limitations  upon,  837,  338. 

over  administrators  and  executors,  based  upon  trust  relation,  572. 
narrowed  by  statute,  572. 

grounds  of,  to  enjoin  breaches  and  abuses  of  trust,  557. 

by  injunction  over  trust,  cautiously  exercised,  558. 

by  injunction  pertaining  to  partnership,  founded  upon  trust  relation,  588. 

exclusive,  in  Federal  courts,  to  protect  copyrights,  850. 

in  copyright  cases,  based  upon  protection  of  property  interests  and  inadequacy 
of  legal  remedies,  857. 

concurrent  in  state  and  Federal  courts,  to  protect  uncopyrighted  literary  prop- 
erty, 877,  888. 

pertaining  to  private  corporations,  basis  of,  733. 

founded  upon  interest  of  complainant,  733. 

to  dissolve  corporation,  not  possessed  by  courts  of  equity,  758. 

exclusive,  of  Federal  courts,  in  patent  right  cases,  805. 

to  protect  trade-marks  and  trade  names,  basis  of,  891. 
founded  upon  property  interests,  918. 

basis  of,  for  protection  of  franchise,  775. 

to  enjoin  officers,  affected  by  statutory  provisions,  612, 
executive  state  officers,  denied,  625. 
sales  upon  execution,  well  established,  162. 

in  injunction  pertaining  to  taxation,  derivable  from  qw  0txTCfeV^^% 

by  injunction,  pertaining  to  municipal  contracts,  UIu^^Vyv^  %\V 
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JURISDICTION,  —  continued. 

to  punish  for  contempt,  co-equal  with  power  to  grant  io junction,  1114. 

lack  of,  a  good  defence  to  proceedings  for  contempt,  1114. 

defect  of,  no  defence  to  liability  on  injunction  bond,  037. 

{See  Conflict  of  Jurisdiction,  Courts,  Federal  Courts.) 
JURY,  misconduct  of,  no  ground  for  enjoining  judgment,  114. 
JURY  TRIAL,  effect  of,  in  patent  right  cases,  813. 

discretion  as  to  awarding,  in  patent  cases,  818,  n. 
JUSTICE  OF  THE  PEACE,  void  judgment  of,  enjoined,  138,  n. 

malfeasance  of,  relieved  against,  103. 

not  restrained  from  adjudicating  under  unconstitutional  statute,  41,  «. 

resignation  of,  as  excuse  for  failure  to  seek  relief  in  appellate  court,  108. 

(.See  Actions,  Judgments.) 

JUSTICE'S  COURT,  judgment  in,  without  jurisdiction,  enjoined,  142. 
judgment  in,  not  usually  enjoined  when  appealable,  109. 

KANSAS  decision  as  to  injunction  against  sale  of  personal  property,  160. 
KENTUCKY  statute  bearing  upon  injunction  against  actions  and  judgments,  81. 
KNOWLEDGE,  acquired  too  late  to  avail,  no  bar,  66. 

by  grantor,  of  fraud,  as  a  bar,  57. 

of  defence  of  opposite  party,  38. 

of  saloon  nuisance,  from  what  facts  imputable.  408. 

of  complainant,  of  facts  stated  in  supplemental  bill,  as  a  bar,  1025. 

answer  to  be  based  upon  parties'  own,  1002. 

(See  Acquiescence,  Ignorance,  Estoppel,  Mistake.) 

LABEL,  imitation  of,  when  enjoined,  012. 

LACHES,  question  of,  determined  by  circumstances  and  situation  of  parties;  not 
usually  determined  by  mere  lapse  of  time,  87. 
in  seeking  relief  against  violation  of  contract,  486. 
as  bar  to  relief  generally,  26. 

in  applying  for  relief  against  taking,  as  bar  to  relief,  279. 
as  bar  to  relief  from  fraudulent  judgment,  120. 
no  foundation  for  relief  in  equity  against  judgment,  108. 
in  prosecution,  as  ground  for  dissolution,  1069. 
in  seeking  relief  against  action  at  law,  56. 
as  affecting  remedy  for  infringement  of  copyright,  875. 

form  of  relief  in  patent  cases,  838. 
of  complainant,  as  affecting  his  right  to  enjoin  infringement  of  patent,  832. 
what  amounts  to,  in  patent  cases,  883. 
in  making  defence  at  law,  as  a  bar  to  relief,  89. 
not  attributable,  where  defence  wholly  unavailable,  89. 
doctrine  of,  important,  after  judgment,  80. 
in  applying  for  relief  against  tax,  a  bar  to  relief,  656,  708. 
in  seeking  relief  against  municipal  corporation,  as  a  bar  to  relief,  681, 682. 

(See  Acquiescence,  Delay,  Diligence.) 

LAKE  SHORE,  what  injuries  to,  warrant  injunction,  317,  n. 
LAND  ENTRY,  cancellation  of,  cannot  be  enjoined,  when,  625. 
LANDLORD,  seldom  enjoined  from  regaining  possession  from  tenant,  214. 
LAND-MARKS,  destroying  and  altering,  enjoined,  848. 

LAND  PATENT,  title  under,  sufficient  to  sustain  injunction  against  waste,  247,  a. 
LATERAL  SUPPORT,  right  to,  protected  by  injunction,  280. 

(See  Easements,  Mining  Operations.) 
LAW  AND  FACT,  disputed  questions  of,  in  patent  cases,  816. 
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LAWFUL  BUSINESS,  not  enjoined,  wlien  reasonably  conducted,  886,  407. 

interference  with,  by  officer,  must  be  shown,  859. 
LAW  REPORTS,  copyright  in,  when  protected  by  injunction,  664. 

LEASE,  assignment  of,  wlien  unjoined,  499. 
injunction  pertaining  to,  4MS-601. 

(See   CONTRACTS,  LANDLORD,  TENANT.) 

LECTURE,  publication  of,  when  enjoined,  885. 

LEGACY,  u  set-off  against  purchase  price,  injunction  herein,  164,  a. 

LEGAL   CAPACITY,  want  of,  aa  ground  for  enjoining  judgment,  160. 

lack  of,  to  execute  mortgage,  as  ground  for  injunction,  460. 
LEGAL  EIGHT,  unconscionable  exercise  of,  enjoined  as-equitubla  watte,  26";. 

exercise  of,  may  become  nuisance,  380. 

to  support  injunction  to  protect  patent,  showing  required  as  to,  806-818. 

dispute  concerning,  as  bar  to  relief  againit  obstructing  right  of  way,  224. 

must  be  clear,  to  justify  relief  against  nuisance,  402. 

trial  of,  at  law,  as  consideration  precedent  to  injunction  against  nuisance,  402. 

to  easement,  establishment  of,  at  law,  220. 

in  literary  production,  injunction  to  protect,  847. 

violation  of,  how  alleged,  988. 

(See  TlTLB.) 
LEGISLATIVE  POWER,  legitimate  exercise  of,  not  enjoined,  688. 

to  create  monopolies,  770. 
LEGISLATION,  future,  not  forestalled  by  injunction,  785. 
LEGISLATURE,  applications  to,  by  corporations,  not  enjoined,  768. 
LEGITIMATE   USE,  of  property,  not  interfered  with,  216. 

of  street,  not  enjoined,  226. 
LESSEE,  enjoined  from  committing  waste,  242. 

consent  of,  as  bar  to  injunction,  277,  n. 

when  necessary  party,  in  action  to  enjoin  removal  of  structure,  978,  n. 

injunction  against,  in  favor  of  lessor,  408. 

{See  Landlord,  Lbasi,  Tenant.) 
LETTERS  in  pott  office,  removal  of,  restrained,  18,  n. 
LEVEES,  illegal  taking  for  construction  of,  enjoined,  293. 
LIABILITY,  of  defendant  who  ahandons  personal  property  pending  injunction,  113). 

contingent,  a*  set-off,  no  ground  for  relief,  164. 

on  injunction  bonds,  limited  to  amount  specified  therein,  943. 

of  sureties,  governed  by  existing  statutes,  942. 

none,  of  sureties  on  bond  executed  after  issuance  of  writ,  938. 
LIBELLOUS  PUBLICATIONS,  rule  that  courts  will  not  enjoin,  illustrated,  $86,  ft, 

injury  to  property  interest  the  only  basis  or  jurisdiction,  886,  n. 
LICENSE,  municipal,  as  defence  to  injunction  against  nuisance,  400. 

privilege,  violation  of,  enjoined,  827. 

for  coasting  trade,  does  not  warrant  injunction  interfering  with  power  of  Con- 
gress, 778. 

to  pass  over  land,  not  sufficient  to  support  injunction  againit  trespasser,  86 

withdrawal  of.  mere,  not  enjoined,  80S. 

otherwise,  where  collateral  to  contract,  606. 
LICENSEE  of  trade-mark  may  be  restrained  by  owner,  917. 
LICENSEES   AND   ASSIGNEES  of  literary  property,  protected.  W*- 
LICENSE   TAX,  non-payment  of,  no  ground  for  enjoining  Vnjtaeas*  Q&V 
LIEN,  equitable,  protected  by  injunction,  626. 

equitable,  in  realty  protected,  168. 

character  of  and  how  acquired,  unimportant  herein,  K*w 

bolder  of  junior,  entitled  to  injunction,  when,  610,        ^^ 
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LIEN,  —  continued. 

upon  separate  estate  of  married  woman,  protected,  183. 

effect  upon,  of  injunction  against  judgment,  174. 

of  creditors,  upon  assets  of  insolvent,  protected  by  injunction,  621. 

upon  assets  of  insolvent  in  hands  of  receiver,  protected,  627. 
injunction  pending  determination  of  priority  of,  516. 
for  damages  for  taking,  as  bar  to  injunction,  283. 

{See  Creditors,  Creditors  and  Tbansfebs,  Travstek.) 

LIENS  AND  CONFLICTING  CLAIMS,  usual  ground  for  interference  with 
fers,  616.  510,  522. 

LIFE  TENANT,  waste  by,  enjoined,  242,  264. 

removal  of  timber  by,  not  usually  enjoined,  264. 
LIQUIDATED  DAMAGES,  provision  for,  in  contract,  as  bar  to  injunction,  472, 478. 
LIQUIDATION,  injunction  in  aid  of,  or  to  prevent,  627,  528. 
LIQUOR  DEALERS,  not  protected  by  injunction  from  police  surveillance,  628. 

LIS  PENDENS,  affording  sufficient  protection  to  title,  bars  injunction,  196. 

sufficiency  of,  as  ground  for  refusing  injunction,  1019. 

to  justify  dissolution,  must  fully  protect  plaintiff's  right,  1082. 
LITERARY  PROPERTY,  as  distinct  from  copyright,  protected,  877-886. 

private  letters  are,  until  dedicated  to  public,  877,  n. 
LITIGATION,  other,  between  parties  not  affected  by  injunction  against  judgment, 
176. 

against  other  infringers,  pendency  of,  as  affecting  decision  in  patent  cases,  836,  it. 

expenditures  in,  by  corporations,  when  enjoined,  764. 
LOCALITY,  name  of,  cannot  be  exclusively  appropriated,  899. 
LOCOMOTIVE,  owned  by  railroad  companies  jointly,  sale  of,  not  enjoined,  693. 
LOSS  OF  DEED  as  ground  for  enjoining  conveyance,  201. 
LOSS  OF  PAPERS  as  ground  for  relief  against  judgment,  181. 
LOT  OWNER  may  enjoin  paving  street,  when,  717. 
LOTTERY,  injunction  against  managers  of,  by  state,  924. 

LOUISIANA,  remedy  of  judgment  creditors  in,  by  third  opposition,  106,  a. 

rule  as  to  injunction  against  void  judgment,  188,  a. 

rights  of  parties  in  lower  court  in,  upon  appeal  from  order,  11421 

estoppel  of  sureties  in,  by  allegations  in  petitions,  986. 
LOWEST  BIDDER,  letting  contracts  for  public  improvements  to,  as  subject  of 
injunction,  716-718. 

LUNATIC  ASYLUM,  nuisance  resulting  from  management  of,  enjoined,  433. 

MACHINERY,  disturbance  caused  by,  when  enjoined  as  nuisance,  428. 
MAIL  opening,  when  enjoined,  606,  a. 

MAINE,  statute  of,  relating  to  in  junctions,  and  practice  thereunder,  considered,  1080. 
MAJORITY,  of  stockholders,  will  be  enjoined  from  ultra  vires  acta,  749. 
MALARIA,  arising  from  swamp  in  natural  state,  does  not  constitute  nuisance,  878. 
MANDAMUS,  instead  of  injunction,  when  proper  remedy  against  public  officer, 626. 
in  conflict  with  injunction,  7,  a. 

{See  Same  Subject  in  Part  IL  of  this  Index.) 

MANDATORY  INJUNCTION,  only  proper  in  exceptional  cases,  1021. 

against  superintendent  of  public  works,  to  compel  raising  of  flood  gates,  804,  a. 
for  suppression  of  nuisance,  412. 
to  remove  obstruction  in  highway,  397. 
in  cases  of  interference  with  ancient  lights,  231 
violated  contracts,  486. 

MANUFACTURING  not  enjoined  at  nuisance,  except  in  clear  and  urgent  case, 

880,  407. 
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MAPS  AND   CHARTS,  injunction  to  protect  copyright  in,  868. 

infringement  of  copyright  in,  what  constitutes,  864. 
MARRIED  WOMAN,  should  make  defence  at  law,  89,  n. 

protected  in  possession  of  separate  property,  216. 

from  sale  of  separate  property  by  husband's  creditor,  199. 

possession  of,  protected,  664. 

within  rule  requiring  defendant  to  rely  solely  on  his  own  affidavit  in  certain 
cases,  1013. 

(See  Dower,  Husband.) 
MARYLAND,  remedy  in,  by  plenary  proceedings  in  orphan's  court,  106,  n. 
MASSACHUSETTS,  former  views  of  courts  of;  as  to  sufficiency  of  taxpayer's  inter- 
est to  support  injunction,  616. 
MECHANICAL  CONTRIVANCE  not  covered  by  copyright,  870. 
MECHANICAL  SKILL,  absence  of,  as  ground  fox  refusing  injunction  in  patent 

case,  822,  n. 
MEETINGS  of  city  council,  times  of,  not  interfered  with,  691. 
MERCANTILE  AGENCY,  false  representations  by,  not  enjoined,  18,  n. 
MERITS,  hearing  of,  after  motion  to  dissolve,  overruled,  1088. 
MICHIGAN,  rule  in,  with  respect  to  actions  in  foreign  jurisdictions,  65. 
MILLS,  injury  to,  by  obstructions,  prevented,  810,311. 

on  opposite  sides  of  stream,  protection  of  water  rights  of,  811. 

(See  Diversion,  Riparian  and.  Water  Rights.) 
MILL  MACHINERY,  removal  of,  when  enjoined  as  waste,  271. 
MINES,  injunction  to  protect  possession  of,  206. 
MINERAL  DEPOSITS,  removal  of,  enjoined,  266. 

MINING,  hydraulic,  injurious  to  agriculture  and  navigation,  prevented,  814. 
MINING  OPERATIONS,  enjoined,  when  destructive  of  lateral  support,  280. 
MINING  PROPERTY,  waste  on,  enjoined,  286. 

preserved  in  statu  quo,  pending  settlement  of  title,  190. 

liberality  in  protecting,  from  trespass,  868. 

possessory  title  to,  sufficient  to  support  injunction  against  trespasser,  866. 

interfering  with  possession  and  operation  of,  amounting  to  contempt,  1108. 
MISJOINDER,  of  plaintiffs,  no  ground  for  motion  to  dissolve,  1071. 

of  parties  defendant,  effect  of,  978. 

instances  of,  981. 

(See  Joinder,  Parties.) 
MISNOMER,  effect  of,  in  contempt  proceedings,  1128,  n. 
MISSOURI,  statute,  allowing  state  to  enjoin  municipal  corporation,  686. 

rule  that  injury  threatened  need  not  be  irreparable,  14,  n. 
MISTAKE,  as  original  head  of  jurisdiction  to  enjoin  judgment,  81, 88. 

of  law,  no  ground  for  relief,  182, 138. 

of  counsel,  no  ground  for  relief  against  judgment,  98. 

of  court,  in  dismissing  bill  of  exceptions,  as  ground  for  enjoining  judgment,  182. 

in  bill  of  exceptions,  no  ground  for  enjoining  prosecution  of  writ  of  error,  182. 

in  description  of  land  sold  under  execution,  as  ground  for  relief,  182,  n. 
as  ground  for  enjoining  foreclosure,  468. 

in  grant  from  state,  as  ground  for  enjoining  ejectment  suit,  190. 

of  surveyor,  when  no  ground  for  injunction,  62,  n. 

in  certifying  result  of  vote  upon  tax,  as  ground  for  injunction,  644. 

in  signing  indemnity  bond,  as  ground  for  enjoining  action  thereon,  38,  *• 

of  chancellor,  in  calculation,  warranting  relief,  1149. 

of  arbitrators,  not  available  as  ground  for  relief  under  codes,  94. 

effect  of  allegations  and  denials  with  reference  to,  1014. 
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MODIFICATIONS  of  injunction  order,  powers  of  courts  herein,  1043, 1046. 
of  orders  and  decrees  freely  made,  1043. 
of  injunction,  too  broad  in  its  scope  and  terms,  1007. 
not  made  without  adequate  protection,  1044. 
of  injunction,  against  retaking  possession  on  appeal,  1018. 
in  restraining  order,  for  convenience  of  defendant,  1083. 
for  the  purpose  of  allowing  inspection  of  property,  on  application  of  third  party, 

1043,  n. 
of  judgment  of  lower  court,  in  elevated  road  case,  1146,  n. 
of  injunction  against  elevated  road,  so  as  to  allow  it  to  be  operated,  1043,  n. 

MODIFIED   RELIEF  against  public  officers,  640. 

MONOPOLY,  when  clearly  conferred,  entitled  to  protection  by  injunction,  770. 
prevention  of,  by  injunction,  923. 
cannot  be  acquired  by  use  of  trade-mark  or  trade  name,  82. 

(See  Exclusive  Rights  and  Privileges,  Franchises.) 

MONUMENTS  of  boundary,  destruction  of  and  injuries  to,  enjoined,  848. 

MORALITY,  preservation  of,  not  proper  office  of  injunction,  24. 

MORTAR  MILL,  operating,  enjoined  as  nuisance,  481. 

MORTGAGES,  injunction  pertaining  to,  442-467. 
allegations  and  evidence,  466. 
injunction  against  actions  involving,  64. 
senior  and  junior,  disputes  concerning,  injunction  herein,  463. 
given  to  defraud,  foreclosure  of  enjoined,  633. 
agreement  to  give,  as  ground  for  enjoining  transfer,  622. 
execution  of,  in  violation  of  injunction,  amounting  to  contempt,  1183,  n. 

MORTGAGEES,  entitled  to  enjoin  sale,  by  tenants,  of  farm  produce,  when,  168,  n. 
may  enjoin  waste  by  mortgagors,  266. 
junior,  entitled  to  enjoin  sale,  when  senior  satisfied,  447. 

of  railroad,  not  entitled  to  enjoin  sale  of  rolling  stock,  etc.,  when  security 
ample,  647. 

MORTGAGORS,  when  may  enjoin  sale  of  equity  of  redemption,  120. 

when  enjoined  from  committing  waste  on  mortgaged  premises,  242,  461. 

MOTIVES,  for  maintenance  of  nuisance,  usually  unimportant,  416. 
for  seeking  to  enjoin  nuisance,  usually  immaterial,  884. 
but  will  be  given  weight,  where  matter  of  great  public  Interest,  884. 
of  officer,  in  taking  land  for  street,  not  important,  686  n. 
for  bringing  action  at  law,  no  ground  for  relief,  88,  67 
of  complainant,  as  affecting  measure  of  damage  on  bond,  048. 
for  violating  injunction,  immaterial,  1090. 
of  taxpayer,  for  suing,  immaterial,  678. 
of  infringer  of  literary  property,  immaterial,  881. 
of  infringer  of  trade-mark,  immaterial,  918. 
of  legislature,  for  granting  franchise,  not  important,  776. 

[See  Intent.) 

MOTION,  in  law  court,  as  remedy  in  bar  of  injunction,  89. 

for  dissolution  of  injunctions,  when  proper  and  when  granted,  1088, 1089. 

founded  only  on  want  of  equity  in  bill,  1049. 
to  dissolve,  various  grounds  for,  1066-1068. 

proper  time  and  place  for,  1063. 

admits  allegations  of  bill,  1068,  a. 
when  indispensable  to  obtain  dissolution,  1067. 

to  revive  and  reinstate  equivalent  to  application  upon  bill  and  answer,  1047. 
when  the  proper  remedy,  instead  of  demurrer,  1007,  a. 
and  issues,  order  of  hearing,  1092. 


INDEX  TO  PART  I — INJUNCTION.  1727 

[The  figure*  refer  to  the  Seottoni.] 

MULTIPLICITY  OF  SUITS,  prevention  of,  as  ground  for  injunction,  16. 
meaning  of,  59,  60. 

arising  from  diversion  of  water,  enjoined,  60,  n. 
prevention  of,  as  ground  for  enjoining  unauthorized  publications,  877. 
prevented,  by  enjoining  iilegal  corporate  assessments,  767. 
as  ground  for  enjoining  obstructions  to  right  of  way,  221. 
not  avoided  by  code  provisions,  61. 
prevention  of,  as  ground  for  enjoining  transfers,  516. 

as  ground  for  injunction  pertaining  to  franchise,  801. 
■   avoidance  of,  as  ground  for  enjoining  tax,  666. 

enjoining  trespass,  887. 

enjoining  transfers  pendente  lite,  525,  627. 

enjoining  issue  or  delivery  of  municipal  aid  bonds,  700. 
resulting  from  trespasses,  rule  of  Federal  courts  herein,  345. 
as  ground  for  enjoining  taking,  for  elevated  street  railway,  291. 
MUNICIPAL  CORPORATIONS,  all  political  subdivisions  fall  within  definition 
of,  698. 
injunction  pertaining  to,  675-781. 
general  principles  and  limitations,  675-698. 
illustrations  of  the  jurisdiction,  698-781. 
introductory  suggestions,  675. 

inadequacy  of  legal  remedies  and  irreparable  injury  the  basis  of  jurisdiction,  675. 
organization  of,  not  enjoined,  728. 
not  enjoined,  except  upon  strict  equitable  grounds,  685. 

with  reference  to  infra  vires  contracts,  except  for  fraud,  715. 

from  committing  waste,  at  suit  of  creditor,  271. 

with  respect  to  legislative  powers,  688. 
may  enjoin  dangerous  and  offensive  nuisances,  685. 

interference  with  use  of  wharves  and  docks,  420. 
when  enjoined  from  annexing  new  territory,  719. 

granting  aid  to  private  enterprises,  699. 
injunction  against  abuse  of  ordinances  by,  725. 

and  in  favor  of,  pertaining  to  franchise,  799. 

with  reference  to  letting  contracts,  716,  717. 
enjoined  from  illegally  taking  private  property,  727. 

drainage  resulting  in  irreparable  injury,  728. 

causing  irreparable  injury  by  draining  surface  water,  824. 

irregular  exercise  of  power  of  eminent  domain,  292,  293,  724. 

discriminating  between  sub-divisions,  709. 

issuing  bonds  without  compliance  with  statutory  conditions,  705. 

violating  rights  acquired  under  ordinance,  611. 
MUNICIPAL  ORDINANCES,  prosecutions  under,  not  enjoined,  71. 
when  enactment  of,  enjoined,  18,  n. 
effect  of,  on  subject  of  nuisances,  899. 

regulation  by,  no  reason  for  refusing  injunction  against  nuisance,  399. 
attempted  illegal  enforcement  of,  enjoined,  712. 
enforcement  of,  when  void,  and  not  enactment  of,  enjoined,  698. 
abuse  of  power  conferred  by,  enjoined,  725. 
disturbance  of  rights  acquired  under,  enjoined,  611. 
void,  no  warrant  for  taking,  292. 

and  not  resolution,  necessary  to  authorize  street  improvement,  690. 
enforcement  of.  not  enjoined  by  Federal  court,  58. 
mere  violation  of,  not  nuisance,  378,  n. 
no  defence  for  violating  injunction,  1100. 

MUNICIPAL  SECURITIES,  sale  and  transfer  of,  when  enjoined,  542. 
MUNIMENTS  OF  TITLE,  transfer  of,  enjoined,  586. 
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NAME,  unauthorized  use  of,  enjoined,  887. 
as  trade-mark,  when  protected,  895. 
generic,  cannot  be  used  as  trade-mark  or  trade  name,  898. 
of  locality,  can  seldom  be  appropriated  as  trade  name,  899. 
of  business,  as  trade-mark,  not  protected,  893,  n. 
of  newspapers  and  periodicals,  when  use  of  enjoined,  897. 
use  of  one's  own,  in  trade,  not  enjoined,  492. 
fraudulent  use  of  one's  own,  enjoined,  896. 

(See  Trademarks  and  Trade  Names.) 
NATIONAL  BANKS,  illegal  taxation  of,  enjoined,  53,  n.,  648. 

{See  Banks,  Banking,  Corporations.) 
NATURAL  FLOW,  diversion  of,  of  surface  water,  prevented,  324. 

(See  Diversion,  Riparian  and  Water  Rights,  Surface  Waters.) 
NAVIGATION,  interference  with,  what  sufficient  to  warrant  injunction  against 
maintenance  of  bridge,  420. 
obstruction  of,  as  ground  for  refusing  injunction  at  suit  of  boom  company,  796. 
NAVIGABLE    STREAMS,  riparian  rights  in,  entitled  to  protection,  817,  318. 
NEGLIGENCE,  of  complainant,  as  bar  to  relief,  569. 
by  which  party  misled,  bars  relief,  129. 
of  attorney  or  agent,  no  ground  for  relief  against  judgment,  96. 
in  omitting  to  inform  agents,  may  subject  party  to  punishment,  as  for  con- 
tempt, 1111.  • 

(See  Acquiescence,  Delay,  Diligence.) 

NEGOTIABLE  INSTRUMENTS,  when  actions  on  enjoined,  65. 
injunction  to  prevent  transfer  of,  538. 
breach  of  collateral  contracts  pertaining  to,  enjoined,  510. 

NEGOTIABLE    SECURITIES,  transfer  of,  not  enjoined  until  loan  secured  re- 
paid, 555. 

NEW  HAMPSHIRE,  rule  in,  with  respect  to  actions  in  foreign  jurisdictions,  55. 

NEW  JERSEY,  rule  in,  as  to  enjoining  obstructions  to  right  of  way,  225. 
statute,  requiring  payment  into  court,  as  condition,  172. 
on  injunction,  in  cases  of  conflicting  claims,  197,  n. 
Eminent  Domain  Act,  as  affecting  injunction  against  taking,  by  railroad  com- 
panies, 275. 
injunction  in,  pending  appeal,  1144. 

effect  in,  of  appeal  from  order  granting  or  dissolving,  1142. 
courts  of,  by  what  rule  governed  upon  dissolution,  1057. 

NEWLY  DISCOVERED    EVIDENCE  as  ground  for  enjoining  action,  41,  n. 

(See  Evidence,  Judgments.) 

NEW  MATTER,  effect  of,  and  rules  governing,  1004. 

in  answer,  not  available  to  defendant,  on  motion  to  dissolve,  1061. 

NEW  PARTIES,  power  to  bring  in,  as  bar  to  enjoining  action,  61. 

(See  Parties.) 

NEW  TRIAL,  at  law,  must  be  applied  for  with  due  diligence,  88. 
remedy  by,  in  Iowa,  106. 

not  granted  in  equity,  as  to  matters  fairly  adjudicated  at  law,  83. 
order  for,  upon  injunction  against  judgment,  may  be  set  aside,  1097. 

NEWSPAPERS  AND  PERIODICALS,  use  of  names  of,  when  enjoined,  897. 
use  of  remedy  to  protect  names  of,  illustrated,  897,  n. 
injunction  to  protect  copyright  in,  866. 

NEW  YORK,  unity  of  law  and  equity  in,  44. 

equitable  powers  of  courts  not  enlarged  in,  1008. 
limitations  in,  upon  jurisdiction  to  grant  injunctions,  10,  n. 
rule,  that  want  of  service  no  ground  for  injunction,  139,  a. 
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NEW  YORK,—  continued.  \ 

former  views  of  courts  of ,  as  to  sufficiency  of  taxpayer's  interest  to  support  ' 

injunction,  615. 
statute,  concerning  temporary  injunction  to  protect  creditors,  considered,  1088,  n.  i 

concerning  notice  of  application,  1016.  '  i 

the  giving  of  bonds  and  specification  of  judgment  thereupon,  1056. 
NITRO-GLYCERINE,  accumulation  of,  enjoined  as  nuisance,  399,  488,  n.  . 

NOISE,  when  restrained  as  nuisance,  431. 
NOMINAL  DAMAGES  do  not  warrant  injunqtion,  334. 
NOM  DE  PLUME,  title  of,  in  literary  property,  protected,  882.  * 

(See  Literary  Property,  Copyright.) 
NON-JOINDER  in  United  States  court,  effect  of,  978. 
NON-RESIDENT  enjoined  from  obtaining  possession  of  estate,  when,  573. 
vendor,  when  enjoined  from  collecting  purchase  money,  186. 
taxpayers  may  enjoin  ultra  vires  acts  of  municipal  corporation,  679. 
NORTH   CAROLINA,  statute,  on  subject  of  injunction  against  judgment,  81,  n, 
statute  requiring  payment  into  court  as  condition,  172. 

concerning  notice  of  application,  1016. 
rule,  requiring  bond  as  alternative  to  enjoining  trespass,  362. 
NOTES,  numerous  actions  on,  when  enjoined,  60. 

when  made  to  defraud  creditors,  not  subject  of  injunction,  99,  n. 
relief  against  judgment  on,  when  granted  to  individual  partner,  137. 
(See  Negotiable  Instruments,  Assignment,  Transfer.) 

NOTICE,  usually  required,  as  condition  to  granting  injunction,  29, 1016. 
form  and  requisites  of,  1122,  1124. 
of  application,  usually  regulated  by  statute,  1074. 

scope  of  rule  requiring,  1076. 

to  defendant's  attorney,  usually  not  sufficient,  1017. 
often  dispensed  with,  in  case  of  threatened  irreparable  injury,  1174. 
New  York  Code  provision  concerning,  construed,  1016,  n. 
to  defendant,  as  affecting  sufficiency  of  allegations,  29. 
of  granting,  an  element  of  contempt  in  violating,  1122. 
need  not  be  official,  1122,  1124. 
or  citation,  for  contempt,  1 121. 
want  of,  as  affected  by  acquiescence,  87. 

to  defendant,  as  ground  for  enjoining  judgment,  139, 140, 142, 143. 

no  ground  for  relief  against  judgment,  unless  injury  shown,  121.  * 

to  member  of  official  board,  no  ground  for  injunction,  610. 

in  condemnation  proceeding,  ground  for  injunction,  644,  n.,  compare  649,  n. 
actual,  may  bar  relief,  though  irregular,  139. 
of  fraud,  to  assignee  of  shares,  as  affecting  remedy,  747. 
to  probate  judge,  of  injunction  granted,  effect  of,  175,  n. 
of  assignment  of  judgment,  effect  of,  upon  remedy,  100. 
of  deficiency  of  quantity  of  and  defect  of  title  to  land,  effect  of,  184. 
of  motion  to  dissolve,  1075. 

requisites  of,  107$. 

should  be  specific,  1075,  n. 
of  defective  bond,  party  entitled  to,  933. 
of  defect  or  failure  of  title,  when  important,  18. 
time  for  appeal  runs  from  date  of,  1141,  n. 
of  filing  bond,  how  waived,  1124,  n. 

NOVEL  founded  on  dramatic  scenes,  copyright  in  protected,  858. 

NOVELTY,  doubt  as  to,  in  patent  cases,  effect  of,  822. 

NUISANCES,  adaptability  of  injunction  to  deal  with,  376.  ' 

defined,  373. 

vol.  ii.  —  60 
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NUISANCES,  —  continued. 

public,  distinguished  from  purpresture,  374. 

do  not  result  from  matters  in  natural  state,  873. 

general  principles  and  limitations  governing  injunction  against,  873-418. 

illustrations  of  jurisdiction,  419-441. 

per  se,  defined,  379. 

important,  to  be  distinguished  from  other  nuisances.  381. 
commission  of,  not  necessarily  an  unlawful  act,  373. 
in  legal  sense,  must  exist  to  warrant  interference,  391. 
threatened,  when  enjoined,  891. 
contingent  and  repeated,  injunction  against,  391,  392. 

defined,  392. 
public  and  private,  distinction  between,  how  far  important  herein,  876. 
railroad  not  necessarily  a,  417. 
abatement  of  pending  suit,  effect  of,  415. 
acquiescence  in,  as  a  defence,  408. 

.question  of  existence  of,  in  dispute,  as  bar  to  injunction,  404. 
not  enjoined,  merely    because    allowing   to   continue  will   set  example  for 

others,  387. 
injunction  against,  with  respect  to  computability  of  damages,  386. 
continuous,  enjoined  without  regard  to  computability  of  damages,  886. 
resulting  from  manner  of  exercising  a  legal  right,  380. 

use  of  one's  own  property  as  ground  for  relief,  440. 
upon  water,  enjoined,  419. 

created  by  building  or  railroad  in  street,  enjoined,  227. 
saloon,  parties  in  action  to  abate,  977,  n. 
resulting  from  dealing  with  surface  water,  prevented,  824. 
infringement  of  franchises  usually  amount  to,  775. 
resulting  from  acts  of  public  boards,  enjoined,  426. 

OBSTRUCTIONS,  proper  scope  and  limits  of  injunction  against,  1128,  n. 

in  public  water-way,  as  ground  for  injunction,  402,  n. 

in  river,  effect  of,  how  alleged,  993. 

in  streams  and  bayous,  prevented,  308, 309. 

in  street  or  highway,  enjoined  as  nuisances,  423. 

to  right  of  way,  prevented,  221. 

injunction  against,  may  be  mandatory  in  form,  1021. 

(See  Easements,  Nuisances,  Right  of  Wat.) 
OFFER  of  defendant  to  perform  plaintiff's  demand,  18. 
OHIO  statute,  for  vacating  judgment  cumulative  to  injunction,  81,  a. 
OMISSION  from  contract,  as  ground  for  enjoining  judgment  thereon,  137,  a. 
OPERETTA,  property  in  composition  of,  protected  by  injunction,  859. 
ORDER,  injunction,  what  it  should  contain  and  recite,  1123. 

OREGON,  statute,  concerning  degree   of  injury   warranting    injunction   against 

taking,  288. 

OSAGE  FENCE,  destruction  of,  enjoined,  350. 
OVERFLOW,  wrongful  diversion  of,  prevented,  807. 

(See  Riparian  and  Water  Rights,  Surfacb  Waters.) 

OVERSEERS  of  roads,  enjoined  from  preventing  landowner  closing  road  illegal]/ 
claimed,  635. 

OWNERS,  equitable,  of  corporate  stock,  may  enjoin  ultra  vires  acts,  751. 
of  cause  of  action,  injunction  in  favor  of,  when  not  a  party,  157. 
several,  of  distinct  tenements,  may  join  as  plaintiffs,  973. 

OWNERSHIP,  of  mortgage  disputed,  injunction  herein,  468. 
in  street,  as  affecting  right  to  relief  against  nuisance,  402. 
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PACKAGES,  fraudulent  imitations  of,  enjoined,  898. 

similarity  of,  amounting  to  infringement  of  trade-mark,  914,  n. 

copyright  in,  protected  by  injunction,  869. 
PARLIAMENT,  applications  to,  by  corporations,  at  one  time,  enjoined,  763. 
PARTIAL  AND   CONDITIONAL  RELIEF  against  judgment*  and  executiont, 

169-172. 
PARTIES,  consideration  of,  in  injunction  cases,  970-981. 

general  rules  governing,  970. 

control  of,  by  courts  of  equity,  39-66. 

numerous,  as  ground  for  relief,  69. 

effect  of  retaining  fictitious,  after  appearance  of  real,  979,  ft. 

in  actions  pertaining  to  municipalities,  976. 

in  suit  to  enjoin  tax  in  aid  of  railroad,  668. 
pertaining  to  private  corporations,  738. 

relations  of,  in  stockholder's  action  to  enjoin  directors,  742. 

death  of,  as  ground  for  dissolving  injunction,  1068. 

and  their  agents,  with  notice  only,  bound  to  obey  injunction,  1126. 

defect  of,  as  ground  for  enjoining,  in  ejectment,  62. 

when  nonjoinder  of  principal  as,  no  ground  for  injunction  in  favor  of  surety, 

163,  n. 

merely  nominal,  need  not  be  joined,  977. 

defect  of,  in  enforcement  of  mechanics'  lien  —  injunction  herein,  122,  n. 

different,  as  affecting  effect  of  decision  in  patent  cases,  812. 

to  action  to  enjoin  interference  with  place  of  interment,  978. 

lessees,  when  not  necessary,  978,  n. 

in  administrator's  bill  under  Alabama  Code,  984,  n. 

in  action  between  mill-owners,  982,  n. 

beneficiary,  in  deed  of  trust,  when  not  necessary,  980,  n. 

in  suit  to  enjoin  purpresture  or  nuisance,  376. 

in  actions  to  enjoin  judgments  and  executions,  977. 

question  of,  not  important  under  California  statute  on  injunction  against  judg- 
ment, 81,  n. 

to  creditor's  bill  to  protect  lien  upon  assets  of  insolvent,  621. 

defendant,  in  action  to  enjoin  judgment,  977. 

special  commissioner  in  charge  of  fund  as,  626,  n. 

all,  to  administration  of  estate  protected  by  injunction,  673. 

in  action  to  enjoin  obstructions  on  public  lands,  978. 

new,  bringing  in,  979. 

code  provisions,  for  bringing  in,  61. 

(See  Joinder,  Misjoinder.) 

PARTITION,  when  proceedings  in,  enjoined,  63, 186. 
injunction  pending,  198. 

PARTNER,  acts  of,  warranting  interference  by  injunction,  689. 

entitled  to  injunction  against  sale  of  partnership  property  to  prevent  irreparable 

injury,  164. 
enjoined  from  withdrawing  partnership  property,  690. 

removing  partnership  books  of  account,  690. 

displacing  servants,  690. 

depriving  co-partner  of  possession  of  partnership  property,  691. 

abuse  of  firm's  credit,  691. 

collecting  firm's  debts,  when,  691. 

refusing  co-partner  access  to  books  of  firm  accounts,  691. 

giving  notes  for  debts  not  owing  by  firm,  691. 

indorsing  negotiable  securities  for  individual  benefit,  691. 

violating  agreement,  473. 

from  intermeddling  with  assets  after  dissolution,  604,  et  teq. 
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PARTNER,  —  continued. 

enjoined  from  publishing  letters  after  dissolution,  608. 

surviving,  may  be  enjoined  at  suit  of  administrator  of  deceased,  607.* 

not  enjoined  at  suit  of  landlord,  when,  649. 
power  to  enjoin  without  dissolution,  no  longer  questioned,  587. 
holding  one  out  as,  when  enjoined,  592. 
when  enjoined  from  using  firm  name  upon  dissolution,  608. 

granted  relief  against  ejectment  by  co-partner,  191. 
insanity  of,  as  ground  for  injunction,  589,  n. 
enjoined  from  opening  mail,  when,  606,  n. 
when  entitled  to  injunction  against  action  by  co-partner,  65. 
seeking  relief,  must  not  be  himself  at  fault,  595. 
not  enjoined  from  enforcing  payment  of  note  against  co-partner,  598. 

PARTNERSHIP,  injunction  pertaining  to,  587-608. 

injunction  pertaining  to,  without  a  view  to  dissolution,  587-598. 
pending  and  after  dissolution,  699-608. 
with  view  to  dissolution  —  facts  warranting,  602. 

question  of,  in  dispute,  as  a  bar  to  relief,  596. 

injunction  pertaining  to,  on  account  of  bankruptcy  of  partner,  605. 

assets  of,  protected  by  injunction,  603. 

facts  warranting  injunction  and  receiver  in,  600. 

irreconcilable  disagreement  between  members  of,  warrants  injunction,  602. 

scope  of  articles  and  nature  of  business,  important  herein,  597. 

injunction  and  receiver,  not  inseparable  remedies  in,  601. 

dissolution  of,  by  mutual  consent,  a  bar  to  relief,  698. 
injunction  and  receiver  pertaining  to,  599. 

interference  with  affairs  of,  by  third  parties,  when  enjoined,  692. 

creditors  of,  when  enjoined,  72. 

members  of,  as  parties  to  injunction  suit,  974. 
PARTY  WALLS,  injunction  pertaining  to,  232. 
PATENT,  award  of,  not  conclusive,  815. 

expiration  of,  pending  suit,  effect  of,  837. 

obtained  since  institution  of  action  to  enjoin  infringement,  may  be  shown,  1062. 

validity  of,  not  involved  in  contempt  proceeding,  1128. 

(See  Infringement,  Patent  Rights.) 
PATENTABILITY,  effect  of  doubt  as  to,  in  patent  cases,  821. 
PATENTEE,  senior  and  junior,  injunction  between,  to  restrain  execution  tale, 

168,  n. 
PATENT  OFFICE,  scope  and  effect  of  decision  by,  in  patent  cases,  815. 

ex  parte  hearing  in,  effect  of,  815. 
PATENT  RIGHTS,  injunction  pertaining  to,  804-847. 

adaptability  of  remedy,  by  injunction,  804. 

the  usual  practice  in  injunction  to  protect,  807. 

(See  Infringement,  Patent.) 
PAYING  OUT  MONEY  illegally,  by  officer,  enjoined!  683. 

(See  Creditors  and  Transfer.) 
PAYMENT,  what  constitutes,  147. 

in  part,  as  condition  to  enjoining  balance  of  judgment,  102, 169, 171. 

pending  injunction  against  judgment,  effect  of,  174. 

by  municipal  officers  on  contract,  not  enjoined,  when,  681, 682. 

on  invalid  bonds,  not  enjoined,  when,  682. 

of  illegal  tax,  no  bar  to  injunction,  678. 

PAYMENT  OF  RENT,  as  condition  to  injunction  against  trespass,  371. 

PAYMENT  INTO  COURT,  as  condition  to  relief  against  mortgage,  647. 
order  dissolving  injunction,  1094. 
relief  against  judgment,  172. 
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PAYMENT  INTO  COURT,  —  continued. 

not  necessary  when  judgment  void,  138. 

as  bar  to  injunction  against  taking,  283,  289. 

of  tax,  as  condition  to  relief,  663. 
PAYMENT  OVER,  of  money  generally,  when  enjoined,  637. 

of  money  by  sheriff,  enjoined,  634,  n. 

of  trust  fund,  when  enjoined,  662. 

of  proceeds  of  execution  sale  to   preferred  creditor  —  conflict  of   authority 
herein,  634. 

(See  Creditors,  Transfer.) 

PENAL  BONDS,  action  on,  when  not  enjoined,  42. 

formerly  different  rule  in  England,  42. 
PENALTIES,  numerous  actions  for,  when  enjoined,  60. 

right  to  recover,  no  bar  to  injunction  against  waste,  249. 

for  contempt,  may  be  imposed  for  benefit  of  party,  1098. 
PENNSYLVANIA  rule,  as  to  injunction  against  sale  upon  execution,  166. 
PERCOLATION  of  noxious  waters  prevented,  316. 

PERILS  OF  FIRE,  increase  of,  caused  by  erection  of  buildings,  not  enjoined,  20,  a. 
PERMIT,  withdrawal  of,  by  city,  when  enjoined,  607. 

refusal  to  grant,  where  discretionary,  not  enjoined,  618. 
PERPETUAL  INJUNCTION,  often  mandatory  in  form,  31. 

(See  Injunction,  Mandatory  Injunction.) 

PERPETUATING,  practice  governing,  in  Federal  courts,  1087. 

rules  observed  in,  1007-1033. 

discretion  of  chancellor  in,  not  disturbed  in  doubtful  case,  1149. 

upon  answer  not  denying  allegations,  no  error,  1030. 

should  not  extend  beyond  termination  of  plaintiff's  interest,  1029. 

on  injunction  pendente  lite,  1050. 
PERSONAL  PROPERTY,  sale  of,  not  usually  enjoined,  166. 

sale  of,  under  chattel  mortgage,  enjoined,  under  peculiar  circumstances,  466. 

transfer  of,  enjoined  when  constituting  a  trust  fund,  618. 
pendente  lite,  when  enjoined,  527. 

judgments  concerning,  when  enjoined,  149. 

when  sale  of,  for  taxes,  enjoined,  673. 

right  to  possession  of,  in  dispute,  21. 

waste  and  destruction  of,  by  co-tenants,  enjoined,  21. 

title  to,  in  dispute,  not  usually  ground  for  enjoining  judgment,  115. 
PHOTOGRAPHER,  when  enjoined  from  selling  copies  of  picture,  476. 
PIPE  LINE  in  river,  not  enjoined,  unless  special  damage  shown,  215,  a. 
PLAY,  spectacular  parts  of,  protected  by  injunction,  860. 

PLEADINGS,  in  injunction  cases,  982-1007. 

construed  most  strongly  against  the  pleader,  982. 
construction  and  effect  of,  upon  motion  to  dissolve,  1058. 
defects  in,  not  aided  by  affidavits,  995. 
admissibility  of  evidence  as  a  test  of  what  are  proper,  1039. 

{See  Allegations,  Answers,  Complaints,  Demurrers.) 

PLEDGEE  of  shares,  when  not  enjoined  from  voting  them,  744. 

PLENE  ADMINISTRAVIT,  prevention  from  pleading,  as  ground  for  relief,  88,  n. 

PLOUGHING  lands,  constituting  waste,  245. 

POLICE  POWERS,  exercise  of,  not  enjoined,  628,  691. 

POLITICAL  MATTERS,  not  interference  with,  as  a  rule,  692. 

POLLUTION,  of  streams,  prevented,  813. 

of  streams,  acquiescence  in,  as  defence  to  injunction,  408. 

of  water  supply,  prevented,  313. 

(See  Nuisances,  Riparian  and  Water  Rights.) 
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POPULAR  VOTE,  effect  of  failure  to  submit  issue  of  municipal  bonds  to,  702. 

POSSESSION,  necessary  to  support  injunction  against  trespass,  364. 
in  dispute,  as  ground  for  refusing  relief  against  trespass,  368. 
right  of,  must  be  clear,  368. 

under  lease,  disturbance  of,  rarely  enjoined,  600,  501. 
of  safe,  protected  by  injunction,  601,  n. 
priority  of,  in  cases  of  nuisance,  question  of,  414. 
of  administrators  and  executors,  protected  by  injunction,  673. 

trustee,  interference  with,  by  third  party,  enjoined,  664. 

married  woman,  living  apart,  protected,  664. 

partnership  assets,  protected,  608. 

property  by  state,  not  interfered  with,  63. 
not  legalized  by  refusal  to  enjoin  taking,  297. 

by  injunction,  203. 
of  wrong-doer,  necessary  to  warrant  injunction  against  waste,  248. 
injunction  not  granted  to  disturb,  1018. 
acquired  by  force,  not  protected,  67. 
under  foreclosure,  acquired  by  means  of  injunction,  217. 
of  franchise,  to  warrant  injunction,  788. 

taking,  of  official  books,  etc.,  under  color  of  title,  not  enjoined,  621. 
during  pendency  of  litigation,  upon  terms,  1096. 
interference  with,  amounting  to  contempt,  1108. 
of  real  estate,  protected,  as  against  perversion  of  legal  process,  637. 
of  complainant,  allegation  of,  994,  n. 

POSSESSORY  RIGHTS,  employment  of  the  remedy  to  protect,  202-2ia 
general  principles  governing  use  of  remedy  to  protect,  203. 
must  be  distinct  from  that  of  public  to  entitle  to  protection,  210. 

(See  Possession,  Real  Property.) 

POSTPONEMENT,  of  trial  at  law,  neglect  to  ask  for,  a  bar  to  relief,  92,  96. 
right  to,  as  bar  to  relief  against  surprise,  134. 

(See  Continuances.) 

POWDER  MAGAZINE,  erection  and  maintenance  of,  enjoined,  488,  n. 
POWER,  execution  of,  not  prevented,  except  where  unjustly  or  inequitably  exer- 
cised, 669. 
defective  execution  of,  by  administrators,  as  ground  for  enjoining  ejectment,  677. 
of  sale,  fraudulent  abuse  of,  as  ground  for  injunction,  466. 

(See  Foreclosure,  Mortgages,  Sales.) 

PRACTICE,  incidental  matters  of,  considered,  1074-1097. 
as  to  granting  injunction  upon  creditor's  bill,  627,  n. 

questions  of,  in  granting  and  perpetuating,  distinguished  from  general  princi- 
ples, 1008. 
matters  of,  pertaining  to  violations,  1121-1134. 
changes  in,  with  respect  to  enjoining  waste,  239. 
the  usual,  in  patent  right  cases,  807. 

(See  Dissolution,  Granting,  Motions,  Perpetuating.) 

PRACTICE  ACTS  AND  CODE  PROVISIONS,  effect  of,  to  limit  jurisdiction,  44. 

PRATER,  to  complaint,  requisites  of,  998. 
alternative  form  of,  how  treated,  998,  n. 

PRE-EMPTOR  in  possession,  entitled  to  protection,  209. 

PREFERRED  STOCK,  wrongful  issue  of,  enjoined,  766. 

PRELIMINARY  INJUNCTION,  not  granted  to  decide  ultimate  rights  of  parties,  32. 
nature  and  proper  office  of,  31,  32. 
subdivision  of,  83. 

PREMISES,  unauthorized  use  of,  by  lessee,  enjoined,  498. 
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PRESCRIPTIVE  RIGHT,  must  be  clearly  established,  fur  full  statutory  period, 
403. 
acquired  by  fencing -highway,  as  ground  for  injunction,  213,  n. 
to  water,  as  basis  for  relief,  330. 
to  support  injunction,  in  case  of  ancient  lights,  235. 
as  basis  of  injunction  to  preserve  lateral  support,  231. 
to  possession,  entitled  to  protection  by  injunction,  213. 
to  enjoyment  of  right  of  way,  will  be  protected,  213. 
to  corrupt  waters  of  stream  or  lake,  how  acquired,  316. 
doubt  as  to,  whether  acquirable,  316. 
to  maintain  dam,  as  bar  to  equitable  relief,  402. 

nuisance,  403. 
how  denied,  1001. 
PRESIDENT  OF  THE  UNITED   STATES,  cannot  be  enjoined,  626. 
PRESUMPTION,  against  plaintiff,  with  respect  to  facts  not  disclosed  in  bill,  1011. 
against  defendant,  with  respect  to  allegations  not  denied,  1066-1058. 
in  favor  of  jurisdiction  over  amount  involved,  141 
of  payment  of  judgment  in  Texas,  144,  n. 

in  favor  of  power  of  courts  to  enforce  their  own  judgments,  85,  n. 
regularity  of  proceedings  to  remove  county  seat,  721. 
PRINCIPALS  AND   SURETIES,  injunctions  between,  against  judgments,  146. 
when  principal  relieved  by  injunction  against  surety,  146. 

PRIORITY  of  hearing  of  motions  and  issues,  1092. 

(See  Motions,  Practice.) 
PRIVATE  WAY,  encroachments  upon,  by  erections  and  structures,  enjoined,  497. 
PRIVATE  CORPORATIONS,  injunction  pertaining  to,  732-774. 

equitable  actions  by  members  and  shareholders  of,  732-761. 

general  principles  governing  injunction  herein,  732-768. 

matters  warranting  relief  herein,  759-769. 

cannot  sue  in  equity  except  as  representative  of  members  or  stockholders,  732. 

may  enjoin  municipality  from  interfering  with  easement  or  franchise,  727. 

PRIVY,  building  of,  near  residence,  enjoined  as  nuisance,  441,  n. 

PROBATE  COURT,  when  parties  left  to  remedies  in,  685. 

PROCEDURE  in  injunction  cases,  chaps,  xxiv.  to  xxix.,  sections  970-1150. 

PROCEEDS,  of  decree,  when  injunction  granted  to  hold  up,  158. 

PROCEEDINGS,  effect  upon,  of  injunction  against  execution  sale,  178. 

PROFERT  of  letters  patent,  effect  of,  838. 

PROFESSION,  injunction  to  prevent  violation  of  stipulation  not  to  practice,  488. 

(See  Contracts,  Good- will,  Stipulation.) 
PROFITS,  guaranteeing,  by  corporations,  when  enjoined,  762. 

in  business,  loss  of,  as  item  of  damages  on  bond,  944,  946. 
PROHIBITION,  analogy  of,  to  injunction,  4,  6. 

distinguished  from  injunction,  40. 

writ  of,  to  court  of  chancery,  6. 

against  waste  at  common  law,  240. 

and  not  injunction,  proper  remedy  to  prevent  excess  of  jurisdiction,  626. 
(See  Samb  Subject  in  Part  II.  of  this  Index.) 
PROJECTIONS,  building,  over  street,  enjoined  at  suit  of  commonwealth,  496. 
PROOF,  burden  of,  at  final  hearing,  upon  plaintiff,  1029,  1039, 1081. 

burden  of,  where  judgment  attacked  for  fraud,  129. 
in  proceeding  for  contempt,  1 127. 

as  affected  by  notice  and  form  of  allegations,  29. 

of  threatened  injury,  18. 

of  title  to  subterraneous  stream,  must  be  clear,  328. 
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PROOF, — continued. 

of  claims  not  enjoined  under  Massachusetts  insolvency  act,  680, *• 
what  sufficient,  in  suit  pertaining  to  trust  fund,  558. 
great  certainty  of,  required  in  cases  involving  title,  180. 
matters  of,  in  patent  cases,  817. 
of  infringement,  what  sufficient,  830. 

of  complainant's  title,  in  trade-mark  cases,  should  be  clear,  90S. 
of  title  to  dramatic  composition,  must  be  clear,  858. 
want  of,  warranting  injunction  against  infringement  of  franchise,  775,  788. 
of  violation  of  injunction,  1127. 

required  of  services  of  counsel  and  of  their  value  in  assessing  damages   on 
bond,  969. 

PROPERTY  INTERESTS,  of  members  of  voluntary  associations,  protected,  755,766. 

protected  against  criminal  prosecution,  71. 
PROTRACTED   LITIGATION  cannot  constitute  nuisance,  873. 
PUBLICATIONS,  unauthorized  and  injurious,  injunction  against,  877-888. 

of  literary  property,  injunction  against,  877-885. 

unauthorized,  of  private  letters  and  literary  productions,  enjoined,  877,  n. 

prior,  and  dedication,  as  bar  to  injunction,  861. 

by  author  or  purchaser,  terminates  right  to  injunction,  885. 

or  exhibitions  of  painting,  no  bar  to  injunction,  883. 

of  libellous,  immoral,  and  indecent  matter,  rarely  enjoined,  886-888. 
when  enjoined,  886. 

irreligious,  not  protected,  848. 

of  book  containing  account  of  invention,  enjoined,  888. 

unauthorized,  of  tax  list,  enjoined,  713,  n. 

[See  Copyright,  Libellous  Publications,  Literary  Property.) 
PUBLIC   BENEFIT,  as  offset  to  injury  from  nuisance.  417. 

not  alone  reason  for  refusing  to  enjoin  nuisance,  385. 

from  improvement,  as  offset  to  injury  and  ground  for  refusing  injunction,  888. 
PUBLIC   BOARDS  enjoined  from  creating  nuisance,  426. 

PUBLIC   CONSIDERATIONS,  in  exercising  jurisdiction  pertaining  to  taxation, 
643. 
in  actions  to  enjoin  municipal  authorities,  696. 
in  granting  or  refusing  relief  to  shareholders,  757. 
PUBLIC   CONVENIENCE,  question  of,  as  affecting  injunction  to  protect  franchise, 
790. 
considered,  in  suit  to  enjoin  taking  by  railroad  company,  278. 
should  induce  court  to  set  hearing  at  early  day,  1041,  n. 
considered  in  contempt  proceeding  against  railroad  company,  1117. 
PUBLIC  DOMAIN,  pasturage  on,  not  protected  by  injunction,  364. 
PUBLIC  DUTIES,  due  by  corporation,  injunction  pertaining  to,  928. 

neglect  of,  as  bar  to  injunction  for  protection  of  franchise,  794,  795. 
PUBLIC   IMPROVEMENTS,  by  municipal  corporation,  injunction  pertaining  to, 
689,  690. 
wide  range  of  discretion  in  making,  of  municipal  officers,  689,  690. 
made  by  municipal  officers,  in  disregard  of  statutory  conditions,  enjoined,  712. 
essentials  of  relief  against,  729. 

(See  Improvements.) 
PUBLIC  INTERESTS,  considered,  upon  application  for  injunction  against  condem 
nation  proceedings,  73. 
in  school,  no  ground  for  dissolving  injunction  properly  granted,  1040,  n. 
consideration  of,  in  patent  cases,  842. 
PUBLIC  LANDS,  government's  rights  in,  protected  by  injunction,  212. 
waters  on,  injunction  pertaining  to,  319. 
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PUBLIC  OFFICERS,  injunction  against,  609-640. 
for  what  causes  enjoined,  609. 
enumeration  of  grounds  for  enjoining,  676. 

enjoined  from  committing  illegal  acts  and  breaches  of  trust,  609,  610. 
making  unauthorized  conveyance,  684,  n. 

unauthorized  disbursements,  614. 
proceeding  under  unconstitutional  statute,  687. 
wrongful  acts  under  color  of  office,  636. 
illegally  exercising  power  of  eminent  domain,  724. 
municipal,  restrained  from  illegal  use  of  public  property,  720. 
enjoined  from  unauthorized  removal  of  county  seat  and  records,  721. 
disbursing  for  ulterior  object,  714. 
fraudulently  withdrawing  public  funds,  710. 
making  disbursements  under  unconstitutional  law,  707. 
donating  public  funds  and  obligations,  713. 
enjoined  to  prevent  irreparable  injury  and  multiplicity  of  suits,  677. 
illegal  sale  and  transfer  of  public  property  by,  enjoined,  632. 
abuses  of  discretion  by,  enjoined,  619. 
when  enjoined  from  transferring  funds,  544. 
rights  of,  preserved  by  injunction  pending  contest,  622. 
removal  of,  from  county  seat,  when  enjoined,  722. 

not  enjoined,  unless  acting  in  excess  of  powers,  or  in  breach  of  trust,  676. 
with  respect  to  judicial  and  discretionary  powers,  617,  618. 
from  doing  what  a  valid  law  requires.  633. 
at  suit  of  private  individual,  in  absence  of  showing  of  irreparable  injury, 

616. 
in  matters  of  mere  ffevor,  610. 
from  doing  acts  legally  authorized,  611. 

holding  and  declaring  results  of  election,  630. 
with  respect  to  discretionary  and  legislative  powers,  687. 
not  usually  enjoined  from  abusing  legal  process,  636-637. 
municipal,  exercise  of  police  powers  by,  not  enjoined,  691. 
payment  of  salary  to,  not  enjoined,  621. 
protected  from  intrusion  and  interference,  621. 
not  protected  when  acting  under  mere  pretence  of  legal  authority,  612. 

by  unconstitutional  statute,  613. 
state  and  county,  as  parties  to  injunction  suit,  976. 
municipal,  as  parties  in  injunction  cases,  975,  976. 
stage  of  proceedings  by,  at  which  injunction  granted,  639. 
PUBLIC  PLACE,  appropriation  of  when  a  purpresture  —  when  a  nuisance,  874. 
PUBLIC  PROPERTY,  unauthorized  use  of  enjoined,  720. 
PUBLIC   RIGHT,  injunction  in  contravention  of,  not  granted,  781. 
PUBLIC  STREETS  AND  SQUARES,  encroachments  upon,  when  enjoined,  229. 
PUBLIC   WAY,  apprehended  claim  of,  as  ground  for  injunction,  222. 
PUBLIC  WORK,  not  enjoined  without  substantial  cause,  19. 
not  stopped  further  than  absolutely  necessary,  640. 
protected  from  trespassers  by  injunction,  353. 
PUBLIC   WORSHIP,  prevention  of  disturbance  of,  337. 
PUBLICI  JURIS,  matters  of,  within  jurisdiction  of  higher  courts,  6. 
PUBLISHERS,  enjoined  from  violating  contracts  with  authors,  872. 

PUNISHMENT,  for  violating  injunction,  absence  of  intent  considered  in  mitigation 
of,  1118. 

PURCHASER,  at  judicial  sale,  whether  enjoined  from  waste  of  premises,  270. 
of  homestead,  protected  by  injunction,  96. 
that  complainant  is,  not  alone  ground  for  enjoining  sale  of  personalty,  167. 
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REMEDIES,  common  law,  inadequacy  of,  as  basis  of  jurisdiction  in  injunction,  4. 

adequate,  defined,  13. 

by  action  at  law,  as  ground  for  refusing  relief,  46. 

legal,  must  meet  necessities  of  case,  16. 

one  adequate,  ground  for  refusing  injunction,  16. 

inadequacy  of,  may  consist  in  persistent  pursuit  of  course  of  wrong-doing,  14-16. 

at  law,  inadequacy  of,  must  appear,  13. 

by  action  against  derelict  attorney  or  agent,  06. 

by  appeal  or  writ  of  error  as  ground  for  refusing  injunction,  46. 

REMEDY  AT  LAW,  that  complainant  has  none  must  be  disclosed  in  bill,  when, 
985. 

disclosure  of,  in  administrator's  bill,  as  ground  for  demurrer,  964,  n. 

legal,  need  not  be  pleaded  in  Federal  court,  17. 

need  not  be  alleged  as  defence  to  injunction,  668,  n. 

statutory,  a  bar  to  injunction,  13. 

must  be  available  in  same  state  to  bar  injunction,  42. 

no  bar  when  injunction  ancillary  to  other  relief,  110. 

adequacy  of,  to  protect  interests  in  personalty,  149. 

usually  deemed  sufficient  in  case  of  illegal  sale  of  personalty,  166. 
adequate  for  wrongs  pertaining  to  chattel  mortgages,  466. 

as  bar  to  injunction  to  protect  possession,  204. 

usually  deemed  adequate  with  respect  to  tenant's  possession,  600. 

by  correction  of  errors  as  ground  for  refusing  injunction  against  probate  pro- 
ceedings, 46. 

by  application  to  the  court  whose  process  is  abused,  636. 

by  motion,  rule  as  to,  in  Alabama,  110. 

by  writ  of  error  coram  nobis,  no  bar  to  injunction  in  Tennessee,  106. 

as  bar  to  injunction  to  protect  right  of  way,  223. 

inadequacy  of,  as  ground  for  relief  pertaining  to  contracts,  469,  471. 

adequacy  of,  in  cases  of  violated  contracts  determined  from  circumstances,  470. 

by  action  on  contract,  in  patent  cases,  845. 

on  partnership  contract,  as  bar  to  relief  by  injunction,  598. 

inadequacy  of,  in  cases  of  nuisance,  376,  377,  394. 

existence  of,  ordinarily  no  bar  to  relief  against  nuisance,  393-397. 

otherwise  where  mere  depreciation  in  value  of  property  results,  394. 

as  bar  to  injunction  against  trespass,  369. 

inadequacy  of,  the  basis  of  injunction  in  trespass,  842,  343-370. 

for  infringement  to  water  right,  as  bar  to  injunction,  834. 

as  bar  to  injunction  to  prevent  transfer,  556. 

as  bar  to  injunction  to  protect  trust,  670. 

inadequacy  of,  in  cases  of  infringement  of  copyright,  857. 

as  bar  to  relief  against  the  infringement  of  trade-mark,  904. 
injunction  against  municipal  corporations,  694. 

by  appeal  or  writ  of  error,  in  case  of  erroneous  judgment,  103,  106-106. 

no  bar  to  relief  against  judgment  fraudulently  obtained,  126. 

for  judgment  by  default,  151. 

deprivation  of,  must  be  shown  to  authorize  relief,  106. 

various  forms  of,  directed  against  execution,  105. 

adequacy  of,  for  sales  upon  void  executions,  197. 

against  execution,  by  motion  or  application  in  supreme  court,  106. 

no  bar  to  enjoining  illegal  sale  of  school  property,  106. 

as  bar  to  injunction  against  public  officer,  626,  632. 

various  forms  of,  as  bar  to  injunction  against  officers,  627. 

inadequacy  of,  for  waste,  241. 

not  usually  important  in  cases  of  waste,  243,  249. 

if  adequate,  a  bar  to  injunction  against  waste,  250. 
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REMEDY  AT  LAW,  —  continued. 

inadequacy  of,  must  be  shown  in  action  to  enjoin  waste,  258. 

to  protect  franchise,  775,  707. 
against  illegal  taxation,  as  bar  to  injunction,  649,  651. 
illegal  tax  by  certiorari,  651. 
appeal,  as  a  bar,  650. 
for  illegal  tax,  before  official  board,  650. 
against  illegal  tax,  diligence  in  resorting  to,  665. 

taking  by  appeal,  284. 
no  bar  to  injunction  against  street  railroad  company,  when,  16. 
as  bar  to  injunction  at  suit  of  bondholders  of  municipality,  714. 
absence  of,  warrants  relief  in  favor  of  stockholder  in,  or  member  of  corpora- 
tion, 733. 
as  bar  to  injunction  against  publication  generally,  884. 
inadequacy  of,  as  ground  for  enjoining  libellous  publications,  886. 

to  protect  equitable  title,  181. 
as  reason  for  refusing  relief  against  ejectment  suit,  189. 
as  bar  to  injunction  at  suit  of  pewholder  in  church,  755. 
in  lieu  of  punishment  for  contempt,  1096. 
REMITTANCE  OF  FINE,  as  ground  for  relief  against  judgment,  145. 
REMOVAL  of  litigation,  when  enjoined,  41. 

of  county  seat,  illegal  or  unauthorized,  enjoined,  721. 
and  of  county  records,  injunction  against,  634. 
remedy  by  contesting  election,  as  bar  to  injunction  against,  630. 
of  obstructions,  courts  may  compel  by  mandatory  injunction,  11,  n. 
RENT,  pending  foreclosure  proceedings  —  injunction  herein,  464. 

as  item  of  damage  against  sureties  on  injunction  bond,  944. 
REOPENING  DITCH,  injunction  to  prevent,  326. 
REPAIRS  of  dam  or  mill-pond,  when  not  enjoined,  811,  312. 
REPEALED   STATUTE,  taking  nnder,  enjoined,  292,  n. 
REPLEVIN,  void  judgment  in,  enjoined,  188. 

execution  of  writ  of,  not  enjoined,  116. 
REPLEVIN  BAIL,  when  entitled  to  enjoin  execution  on  ground  of  delay,  105,  n. 
REPLEVIN  BOND,  action  on,  when  enjoined  by  Federal  court,  63. 
REPLICATION,  filing,  does  not  affect  application  to  dissolve,  1062. 
RESERVATION  of  chapel  site,  enforced  by  injunction,  496,  n. 

RESERVOIR,  of  surface  water,  injury  resulting  from  draining,  enjoined,  326,  326. 
draining  source  of,  enjoined,  820. 

RESIGNATION  of  directors,  excuses  demand  by  stockholder  previous  to  suing,  740. 

RES  JUDICATA,  on  motion  for  new  trial,  111. 

as  applied  to  judgment  of  justice  of  the  peace,  111. 

basis  of  principle  of,  111. 

as  applied  to  equitable  defences,  112. 

defence  of,  available  to  administrator,  when,  586. 

plea  of,  in  suit  to  enjoin  nuisance,  395. 

cases  to  which  principle  of,  not  applicable,  113. 

as  bar  to  injunction  against  judgment,  111. 

what  constitutes,  in  patent  cases,  811. 
on  second  application,  1026. 

in  state  court,  on  application  to  Federal  court,  1027. 
RESOLUTION  of  city  council,  no  warrant  for  street  improvement,  690. 
RESTORATION,  injunction  rarely  granted  to  compel,  1022. 

of  premises  taken  in  violation  of  injunction  order,  1096 

to  office,  cannot  be  effected  by  injunction,  626. 
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SERVITUDE,  additional,  consisting  in  second  railroad  track,  enjoined,  291,  n. 
SET-OFF,  diligence  required  in  bringing  forward,  at  law,  94. 
as  ground  for  equitable  interference  in  action  at  law,  153-156. 
available  at  law,  ground  for  denying  injunction,  15-43. 
against  assigned  judgment,  not  usually  ground  for  relief,  165. 

non-resident  plaintiff,  when  no  ground  for  relief,  156. 
purely  equitable,  no  ground  for  injunction,  154. 
what  must  be  shown,  to  entitle  party  to  relief,  in  aid  of,  164. 
and  credits,  as  ground  for  enjoining  judgment  against  administrator,  680. 

(See  Judgments,  Remedy  at  Law.) 

SETTLEMENT,  of  partnership  accounts,  pendency  of,  no  ground  for  enjoining  sale 
of  mortgaged  property,  445. 

of  accounts,  action  involving,  not  enjoined,  41,  n. 
SEWAGE,  nuisance  arising  from,  enjoined,  426. 

emptying  into  streams,  when  prevented,  313. 

anticipated  increase  of,  no  ground  for  relief,  392,  n. 

(See  Municipal  Corporations,  Nuisances.) 
SEWER,  laying  of,  through  private  lands,  enjoined,  725. 

construction  of,  enjoined  only  at  suit  of  party  showing  special  injury  to  himself, 
971,  n. 

illegal  construction  of,  a  permanent  injary,  218. 
SHARES  OF  STOCK,  as  exemption,  and  injunction  against  sale  of,  163,  » 
SHERIFF,  when  enjoined  from  paying  over  proceeds  of  sale,  119. 

enjoined  from  selling  property  for  taxes  already  paid,  632. 

not  enjoined  from  executing  conveyance,  when,  120. 

mere  nominal  party,  in  action  to  enjoin  collection  of  fee-bills,  978. 

not  necessary  party  in  action  to  enjoin  execution,  977. 

requisites  of  complaint  against,  to  prevent  execution  of  deed,  982. 

(See  Executions,  Payment  over  Sales.) 
SICKNESS  of  party  or  witnesses,  as  ground  for  relief  against  judgment,  131. 
SIDE  TRACK  of  steam  railroad  in  street,  constituting  nuisance,  421,  422. 

in  street,  not  enjoined  at  suit  of  one  not  an  abutter,  without  special  injury,  222,  a. 
SIDEWALK,  obstruction  of,  enjoined,  226,  407. 

obstruction  of,  by  municipal  authorities,  enjoined,  725,  n. 

reasonable  use  of,  not  enjoined,  418. 

construction  of,  without  condemnation  proceedings,  enjoined,  730. 

narrowing,  not  enjoined  without  irreparable  injury  to  abutter,  729. 
SIGNATURE  of  plaintiff,  absence  of,  from  injunction  bond,  effect  of,  932. 
SITUS,  of  property,  as  affecting  jurisdiction,  8. 

foreign,  of  property,  does  not  affect  jurisdiction,  49. 

of  mortgaged  property,  as  affecting  jurisdiction,  50. 
SKILL,  employment  requiring,  as  subject  for  injunction,  493. 
SLANDER,  enjoined,  in  England,  886. 
SLAUGHTER-HOUSE,  usually  a  nuisance  per  se,  879. 

not  enjoined,  merely  because  of  depreciation  of  value  of  plaintiff's  property,  396. 

modified  relief  against,  418. 

when  owner  of  entitled  to  enjoin  obstruction  of  highway,  383. 
SMELLS,  offensive,  when  enjoined  as  nuisance,  430. 
SMOKE,  when  constitutes  nuisance  warranting  injunction,  432. 
SOIL,  removal  of,  enjoined,  361. 

removing  and  selling,  enjoined,  266,  n. 

(See  Trespass., 
SOLICITORS,  enjoined  from  divulging  professional  secrets,  666. 

service  of  injunction  upon,  not  binding  upon  principal,  1126. 
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SPECIAL  APPLICATION,  when  relief  grunted  without,  80. 
SPECIAL  INJUNCTION,  defined  and  distinguished  from  common,  88. 
nature  and  office  of,  S3, 
the  only  form  in  Tennessee  and  in  Federal  courts,  88. 

SPECIFIC  PERFORMANCE,  right  to,  not  a  test  of  remedy  by  injunction,  478. 

remedy  by,  as  bar  to  injunction,  695. 
'         not  decreed  of  agreements  entered  into  in  violation  of  injunction,  1188. 

suit  by  equitable  owner  of  shares,  to  enforce,  751. 
SPRING,  owner  of  pipe  connected  with,  protected  by  injunction,  836. 
STAGE  OF  PROCEEDINGS,  at  which  municipal  aid  of   private   enterprises 
enjoined,  690. 

at  which  municipality  enjoined  from  taking  for  street  purposes,  727. 
relief  against  illegal  tax  granted,  660. 

at  law,  how  far  unimportant,  84. 
STATE,  may  enjoin  injuries  to  public  rights  and  interests,  922,  924. 

rights  of,  protected,  though  not  a  party,  24,  n. 

title  and  possession  of,  in  public  lands,  protected,  212. 

when  entitled  to  enjoin  transfer  of  municipal  securities,  542. 

power  of,  to  confer  exclusive  privileges,  776. 

superior  right  of,  over  that  of  municipality,  in  opening  streets,  724. 

action  by,  to  enjoin  municipal  corporation,  686. 
STATE  ELECTION  OFFICERS,  not  enjoined  by  Federal  court,  631. 
STATE  OFFICERS,  executive,  when  enjoined,  623, 624. 

enjoined  by  Federal  Supreme  Court,  624. 

STATION  of  elevated  railway,  erection  of  enjoined,  291,  n. 

8TATUE  of  private  party,  exhibition  of,  enjoined,  883,  n. 

STATUS,  of  parties  and  proceedings,  effect  upon  of  injunction  against  judgment, 
173,  et  seq. 

effect  upon,  of  death  of  party  pending  injunction  against  judgment,  174. 
STATUS   QUO,  preserved  by  injunction  pending  appeal,  177. 
STATUTE,  unconstitutional,  no  protection  to  officer,  613. 

general,  on  subject  of  amendments,  applicable  to  injunction,  992,  n. 

defining  property  rights  in  trade-marks  and  trade  names,  889,  890.    - 

authorizing  copyright,  merely  recognition  of  common  law  right,  879. 

Federal,  of  1793,  provisions  of,  54. 

what,  governs  liability  of  sureties  on  injunction  bonds,  942. 

STATUTE  OF  LIMITATIONS,  whether  suspended  by  injunction,  79. 
not  suspended  by  injunction,  when,  1113; 
'  injunction  to  prevent  plea  of,  74. 
setting  up,  enjoined,  where  delay  obtained  fraudulently,  479. 
plea  of,  how  affected  by  injunction  against  judgment,  179. 
STATUTORY  AUTHORITY,  a  good  defence  to  injunction  against  nuisance,  406. 
STATUTORY  PROCEEDINGS,  by  landlord,  when  enjoined,  66. 
governing  the  granting  of  injunctions,  importance  of,  1008. 

notice  of  application  for  injunction,  1074. 
concerning  second  applications  for  injunction,  1024. 
directing  that  injunction  shall  be  granted  upon  certain  conditions,  1081. 
STATUTORY  PROVISIONS,  concerning  the  hearing,  out  of  county  and  in  vaca- 
tion, 1084. 
for  notice  of  application  for  injunction,  1016. 
governing  recital  of  findings  in  injunction  cases,  1185. 

requirement  of,  and  giving  injunction  bonds,  934,  986. 
of  various  states,  governing  injunction  bonds,  084,  n. 
governing  review  of  contempt  cases,  1137,  n. 
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STATUTORY  PROVISIONS,—  continued. 
governing  appeals,  importance  of,  1186. 

practice  upon  motion  to  dissolve,  1080. 
compliance  with,  upon  motion  to  dissolve,  1090. 

governing  power  of  courts  to  dissolve  injunction    in  vacation  and  at  cham- 
bers, 1054. 
appeals  from  orders  granting  or  refusing,  1137. 
of  particular  states,  on  degree  of  injury  warranting  injunction  against  taking, 

288. 
on  subject  of  injunction  against  taking  property  by  railroad  companies,  276. 
pertaining  to  jurisdiction  over  administrators  and  executors,  671. 
allowing  injunction  against  fraudulent  assignment,  520. 
for  injunction  against  giving  fraudulent  preferences,  532. 
on  subject  of  trade-marks  and  trade  names,  increased  importance  of,  890. 
governing  jurisdiction  to  enjoin  officers,  612. 
effect  of,  upon  injunction  against  judgment,  81. 
STATUTORY  REGULATIONS  of  jurisdiction,  9. 

STATUTORY  REMEDY,  existence  of,  when  no  bar  to  injunction  against  tres- 
pass, 370. 
against  nuisance,  no  bar  to  equitable  relief,  398. 
STATUTORY  RESTRICTIONS  upon  making  municipal  improvements,  716. 
STAY  OF  PROCEEDINGS  as  remedy  in  lieu  of  injunction,  46. 
STEAMBOAT  COMPANY,  injunction  in  favor  of,  concerning  use  of  dock,  210,  n. 
STEAM  HAMMER,  working  of,  enjoined  as  nuisance,  428. 

STIPULATION,  may  take  place  of  allegations  in  complaint,  668,  n. 

negative,  injunction  against  violation  of,  487. 
violation  of,  enjoined,  612. 

careful  scrutiny  of,  when  required,  489. 

for  forfeiture  and  damages,  as  bar  to  injunction,  472, 473. 

important  whether  stipulation  amounts  to  license,  472. 

(See  Agreements,  Contracts,  Judgments.) 
STOCK,  fraudulent  transfers  of  by  corporation,  enjoined,  768. 
STOCKHOLDER,  single,  may  enjoin  clearly  ultra  vires  acts,  760. 

may  enjoin  ultra  vires  acts  and  disbursements,  734,  736,  737. 
in  name  of  corporation,  enjoin  third  parties,  when,  774. 

not  restrained  from  selling  improvements  to  company,  736. 

right  of,  to  sue  in  name  and  right  of  corporation,  how  qualified,  740. 

as  plaintiff,  must  not  be  personally  disqualified,  748. 

must  act  in  good  faith  in  suing  in  name  of  corporation,  747. 

subsequent,  not  barred  by  acquiescence  of  former  holder  of  stock,  749. 

in  national  bank,  discriminated  against,  requisites  of  bill  by,  990,  n. 

summary  of  principles  governing  actions  by,  762. 

STOCK  OF  MERCHANDISE,  illegal  sale  of,  when  enjoined,  16,  n. 
STOCKS  AND  BONDS,  transfer.of,  when  enjoined,  640,  542. 

(See  Negotiable  Securities,  Transfer.) 

STOCK  SUBSCRIPTION,  injunction  not  granted  against  judgment  on,  160,  n. 

STONE,  removal  of,  enjoined,  351. 

STONE  QUARRY,  opening  not  enjoined  merely  because  prohibited  by  ordinance, 
399. 

STOPPAGE  IN  TRANSITU,  right  of,  a  bar  to  injunction,  18,  ». 

STRANGERS,  when,  may  have  payment  of  judgment  inhibited,  88. 
to  legal  action,  not  usually  entitled  to  have  it  enjoined,  38. 

(See  Interest,  Parties.) 
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STREET,  obstructing,  enjoined,  224,  n. 

building  or  railroad  in,  enjoined,  227. 

occupancy  of,  by  telephone  company,  when  enjoined,  4 

owner  of  fee  in,  may  enjoin  laying  down  pipes  in,  by  g 

opening,  without  condemnation  proceedings,  enjoined, 

essential  of  relief  against  opening,  780. 

acquiescence  in  use  of,  as  bar  to  injunction,  280. 

improvement  of,  rarely  enjoined,  689, 690. 

grading,  so  as  to  render  impassable,  enjoined,  090. 

changing  name  of,  enjoined,  684. 

protected  by  injunction  Against  obstruction  and  injury, 
STREET  CARS,  running  on  Sunday  not  enjoined,  24. 
STREET  NUMBER,  right  to  use  of,  may  be  protected  by 
STREET  RAILWAY  COMPANY,  exclusive  right  of, 
779,  n.,  785. 

perpetually  enjoined  from  building  in  street  when,  16, 

may  enjoin  coach  company  from  use  of  tracks,  800. 

dissolution  of  injunction  against,  upon  condition  of  gb 
STREET-ROLLER,  infringement  of  patent  for,  enjoined, 
STREETS   AND  ALLEYS,  obstructions  in,  enjoined,  221 
STREETS  AND  SQUARES,  illegal  taking  for,  by  munii 
SUB-LEASE,  injunction  to  prevent,  499. 
SUBSCRIPTION,  municipal,  enjoined  for  failure  to  submi 

under  unconstitutional  statute,  enjoined,  707. 

{See  Stockholder,  Stock  Subscript 

SUBTERRANEOUS   STREAMS,  as  subject  of  relief  by 
(See  Diversion,  Riparian  and  Water  Rights,  £  i 

SUIT  IN  EQUITY,  in  same  court  of  equity,  not  enjoine : 
tin  another  state,  not  enjoined,  76. 

SUMMONS,  mere  irregularities  in  serving,  no  ground  for  : 

{See  Notice,  Service.) 

SUPERIOR  EQUITY  of  complainant  must  appear,  38,  n. 

SUPERSEDEAS,  remedy  by,  as  ground  for  refusing  equi  : 
from  Federal  Supreme  Court,  no  ground  for  enjoining 

SUPERVISORS,  enjoined  from  fraudulently  withdrawal 
not  enjoined  from  declaring  result  of  county  seat  elec  i 

SUPPLEMENTAL  BILL  may  be  filed  pendente  lite,  28. 
considered  in  connection  with  demurrer  to  original  bil  , 

SURETY,  may  enjoin  transfer  by  purchase  from  principi  I 
may  enjoin  creditor  from  enforcing  claim  when,  551. 
on  administrator's  bond,  may  enjoin  judgment  fraud 

679. 
complaint  by,  to  enjoin  judgment,  requisites  of,  985,  % 
when  entitled  to  enjoin  judgment  on  account  of  relea 
not  entitled  to  enjoin  judgment,  except  upon  equitabl 
injunction  not  granted  in  favor  of,  on  ground  of  non-j 
when  relieved  by  injunction  against  principal,  146. 
of  purchaser,  not  entitled  to  injunction  after  report  oi 
118. 
•     extent  of  liability  of,  on  injunction  bonds,  943-969. 
on  injunction  bonds,  estoppel  of,  in  Louisiana,  by  alle 
on  bond,  when  liable  for  amount  of  judgment  enjoine 
extent  of  liability  of,  where  sale  of  land  enjoined,  951 
on  injunction  bonds,  extent  of  recovery  against,  962. 
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8URETY,  —  continued. 

concluded  by  decree  assessing  damages,  962. 

on  bonds,  as  parties  to  injunction  against  judgment,  977,  n. 

liability  of,  governed  by  what  statutes,  942. 

usually  not  required  upon  injunction  bonds  of  administrators,  guardians,  etc,  98& 

liability  of  upon  partial  dissolution,  963. 

when  not  released  in  equity,  99,  n. 

not  released  by  order  of  modification  entered  by  consent,  962*  a. 

not  liable  for  appointment  of  and  sale  by  receiver,  946. 

discharge  of,  by  agreement  with  principal,  962. 

neglect  of,  to  employ  counsel,  91. 

(.See  Judgments,  Principals,  and  Sureties.) 

SURFACE  WATERS,  injunction  pertaining  to,  321,  el  seq. 
SURPRISE,  as  ground  for  relief  against  judgment,  134. 

as  original  head  of  jurisdiction  to  enjoin  judgment,  81-88. 

consisting  in  filing  new  counts  at  trial,  as  ground  for  relief,  184,  it. 
SWITCHING  AND  UNLOADING  CARS  in  street,  enjoined  as  nuisance,  422. 

TAKING,  illegal,  under  claim  of  public  right,  enjoined,  278-298 
under  repealed  statute,  enjoined,  292,  n. 
unauthorized,  by  municipal  corporation,  enjoined,  727. 
illegal,  of  cemetery,  under  claim  of  public  right,  enjoined,  277,  n. 
necessity  for,  when  proper  time  to  be  urged,  289. 
subsequent  to  location  of  railroad,  enjoined,  277. 
ice  from  pond,  not  enjoined  without  special  injury,  844. 

(See  Eminent  Domain.) 

TAXATION,  injunction  pertaining  to,  641-674. 

scope  of,  and  limitations  upon  jurisdiction  by  injunction  pertaining  to,  641-663. 

instances  of  facts  justifying  injunction  pertaining  to,  6,  663-674. 

injunction  pertaining  to,  governed  by  general  principles,  641. 

summary  of  authorities  on  injunction  pertaining  to,  674. 

relief  granted  against,  under  peculiar  circumstances,  674. 

enjoined  only  under  recognized  heads  of  equitable  jurisdiction,  658. 

questions  involved  in  injunction  pertaining  to,  659. 

illegal,  of  national  banks,  enjoined,  648. 
TAX  DEED,  execution  of,  not  enjoined  after  acquiescence  by  taxpayer,  671. 
TAXES,  when  wholly  unwarranted  by  law,  enjoined,  644. 

not  enjoined  except  upon  equitable  grounds,  642. 

unconstitutional,  collection  of,  enjoined,  618. 

unconstitutionality  of,  as  ground  for  injunction,  646, 

not  enjoined  for  mere  doubts  of  constitutionality,  646,  647. 
for  mere  errors  of  judgment  in  assessing,  653. 
irregularities,  652. 

enjoined,  where  extrinsic  evidence  required  to  show  invalidity  of,  664 

collection  of,  upon  exempt  property,  enjoined,  672. 

illegal,  against  national  bank,  53,  n. 

amount  of  excess  of,  should  be  alleged,  658,  n. 

illegal,  collection  of,  from  corporation,  may  be  enjoined  by  stockholder,  774. 

state,  in  contravention  of  Federal  statute,  enjoined,  648. 

when  enjoined  on  account  of  excessive ness,  653,  654. 

enjoined,  if  result  of  malice  or  spite,  654. 

municipal,  injunction  against,  governed  by  general  principles,  667. 

in  aid  of  railroad,  when  enjoined,  668. 

collecting,  in  disregard  of  option  to  pay  in  labor,  enjoined,  669. 

when  not  enjoined  prior  to  making  levy,  670. 
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TAXES,  —  continued. 

refunding,  when  enjoined,  710. 
laid,  to  pay  fraudulent  judgment,  enjoined,  710. 
'  bill  to  restrain  collection  of,  requisites  of,  990. 
matter  rendering  illegal,  must  be  clearly  shown,  645. 
payment  or  tender  of  part  justly  due,  as  condition  to  relief  against,  646. 
TAXPAYERS,  may  enjoin  illegal  acts  of  officers  detrimental  to  public  interest 
suit  by,  to  restrain  removal  of  county  officers,  722. 
may  enjoin  incurring  excessive  municipal  indebtedness,  708. 
ultra  vires  aid  to  private  enterprises,  609. 
municipal  aid  under  constitutional  law,  707. 
suit  by,  to  enjoin  wasting  municipal  funds,  717. 
may  restrain  fraudulent  withdrawal  of  public  funds,  710. 
enjoin  unauthorized  use  of  public  property,  720. 

annexation  of  new  territory  by  municipal  corporation,  when,  710 
fraudulent  diversion  of  public  funds  to  street  improvements,  690. 
cannot  enjoin  street  improvement  without  special  injury,  715. 
interest  of,  qualifying  as  plaintiff,  971. 
suits  by,  pertaining  to  municipal  contracts,  717. 

TAX  SALE,  and  deed  thereunder,  injunction  against,  671. 

not  enjoined,  except  upon  equitable  grounds,  105,  n. 
TAX  TITLE,  action  of  ejectment  under,  when  enjoined,  62. 
TELEGRAPH  COMPANY,  exclusive  right  of,  protected,  783,  783,  n. 

not  enjoined  from  placing  wires  upon  structures  of  elevated  railroad,  229 

use  of  street,  after  acquiescence  amounting  to  ladies,  280. 
injunction  in  favor  of,  against  railroad  company,  founded  upon  contract,  2  \ 
proposal  of,  in  answer,  to  modify  plans,  no  bar  to  action,  1000,  n. 
TELEGRAPHIC  REPORTS,  giving  away,  in  violation  of  articles  of  agre  i 

enjoined,  494. 
TELEPHONE  COMPANY,  protection  of,  against  electric  light  company,  in 
street,  229. 
protected,  in  nse  of  patent,  by  injunction,  825b 

TELEPHONE  POLES  AND  WIRES,  in  street,  when  enjoined,  424. 
TENANT,  enjoined  from  .destructive  use  of  premises,  501. 

enjoined  from  transferring  property  at  suit  of  landlord,  when,  550. 
acts  of,  enjoined  as  waste,  245. 
what  constitutes  waste  by,  262. 
protected  in  possession,  when,  215. 

enjoyment  of  light  and  air,  237. 
cannot  enjoin  action  in  ejectment  by  lesser,  191. 

(See  Contracts,  Lease,  Lbssbb.) 

TENANTS  IN  COMMON,  injunction  between,  concerning  common  title,  1!  I 

restrained  from  committing  waste,  246. 

action  for  partition  between,  when  enjoined,  68. 
TENDER,  required  to  be  alleged,  when,  990. 

required  as  condition  to  relief  against  mortgage,  467. 

of  amount  legally  dne,  as  condition  to'  relief  against  usurious  contract,  41  . 

of  indebtedness,  as  condition  to  enjoining  foreclosure,  448. 
corporate  assessments,  as  condition  to  relief  against  sale  of  stock,  767. 
lien  of  judgment  for  part  due,  as  condition  to  relief  against  balance,  11   . 
tax,  how  alleged,  663. 

paid  into  court  and  wrongly  applied,  not  proper  subject  for  injunction,  1    I 

misapplication  of,  by  olerk,  ground  for  enjoining  execution,  144,  n. 

wrong  application  of,  no  ground  for  injunction  against  judgment,  28,  n. 
TENEMENT  HOUSES,  erection  of,  in  violation  of  contract,  enjoined,  496, 

when  not  enjoined,  218. 
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TENNESSEE,  special,  the  only  form  of  injunction  in,  83. 

'statute,    prohibiting   injunctions     against    administrators,    in    certain 

81,  n. 
rule,  that  want  of  service  no  ground  for  enjoining  judgment,  189,  n. 

TEXAS,  statute,  on  subject  of  injunction,  against  enforcement  of  judgment,  81,  a. 
view  in,  concerning  effect  of  appeal  from  order  granting,  1103. 

THREATS,  importance  of,  dependent  upon  nature  of  act  threatened,  860. 
bare,  not  usually  sufficient  to  warrant  injunction  against  trespass,  360. 
single,  to  commit  waste,  insufficient  to  warrant  injunction,  244. 
to  commit  wrong,  how  alleged,  998. 

renew  action,  no  ground  for  injunction,  68. 

violate  contract,  when  sufficient  to  authorize  injunction,  513. 

TIMBER,  cutting,  when  enjoined  as  waste,  251-263. 
ornamental,  cutting,  constitutes  waste,  253. 
cutting,  by  life  tenant,  when  enjoined,  264. 

and  removing,  enjoined  at  suit  of  judgment  creditors,  271. 
already  cut,  when  removal  of  enjoined  as  waste,  254. 
entering  and  cutting,  not  enjoined  as  trespass  unless  injury  irreparable,  341. 

TITLE,  employment  of  injunction  to  protect,  180-201. 
basis  of  the  jurisdiction  to  protect,  180. 
general  principles  governing  the  jurisdiction,  181. 
usually  triable  in  a  court  of  law,  181. 
possessory,  entitled  to  protection,  207. 
protection  of,  pendente  lite,  refused,  when,  195. 

establishment  of,  at  law,  as  prerequisite  to  injunction  to  protect,  181. 
nature  of,  when  important  in  trespass,  357. 
what  required  to  be  shown,  to  enjoin  trespass,  864. 
by  prescription,  sufficient  to  support  injunction  against  trespasser,  366. 
possessory,  sufficient  to  support  injunction  against  trespasser,  365. 
in  trespass,  modification  of  former  view  on  subject  of,  888. 
disputed,  not  tried  in  suit  to  enjoin,  207,  n. 
in  dispute,  as  ground  for  refusing  relief,  338,  887,  346. 
trial  of,  in  court,  possessing  both  legal  and  equitable  jurisdiction,  833. 
question  of,  less  important  than  formerly,  346. 
dispute  as  to,  in  case  of  appropriation  to  public  use,  282. 
in  cases  of  waste,  247, 248. 

as  ground  for  refusing  relief  against  condemnation  proceedings,  73. 
to  water  right,  to  sustain  injunction,  829, 380. 

by  prescription,  will  sustain  injunction  for  protection  of  water  right,  830. 
protection  of,  the  object  of  injunction  in  patent  cases,  1082. 
equitable,  to  patent,  protected  by  injunction,  818. 
to  patent,  when  presumed  from  user  and  public  recognition  in  patent  casern, 

820. 
to  copyright,  nature  and  protection  of,  847-849. 
of  book  or  publication,  when  protected,  849. 
equitable,  protected  by  injunction,  181. 
defect  in,  as  ground  for  relief  against  action  on  note,  58,  n. 
denial  of,  what  sufficient,  994,  n. 

failure  of,  as  ground  for  enjoining  collection  of  purchase  money,  184,  502. 
party  not  restrained  from  asserting  in  himself,  182. 
to  school  lands,  as  basis  for  injunction,  188. 
of  complainant,  in  action  to  enjoin  waste,  246. 
privity  of,  not  essential  in  action  to  enjoin  waste,  246. 
to  office,  not  tried  by  injunction,  620. 

corporate  office,  when  investigated,  in  equity,  745. 
should  be  alleged  with  particularity,  994. 
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TOLL-BRIDGE,  franchise  of,  protected  by  injunction, ' 
TRADE-MARK,  what  entitled  to  protection  as,  802. 
name  of  article  in  common  use  cannot  be  appropriat 
form  of  product  and  style  of  workmanship  not  proti 
if  itself  a  fraud  on  public,  not  susceptible  of  infringe 
name  of  line  of  business  cannot  be  appropriated  as, 
nom  deplume  not  protected  as,  882. 
consisting  in  combination  of  letters,  protected,  001. 
of  name,  or  combinations  of  words,  when  prote  i 
in  style  of  wrappers,  915. 
title  of  book  protected  as,  849. 
owner  of,  protected,  notwithstanding  license,  917. 
assignee  of  property  in,  protected,  916. 
infringement  of,  by  use  of  similar  packages,  914. 

TRADE-MARKS  AND  TRADE  NAMES,  injuncti 
889-920. 
names  of  articles  and  generic  terms  not  protected  a 
property  right  may  exist  in,  independent  of  statute  : 
what  constitutes  infringement  of,  907. 
essential  elements  in  complainant's  title,  and  relief  : 
property  interest  in,  protected  by  injunction,  898. 
TRAFFIC,  injury  to,  caused  by  trespassing,  enjoined, 
TRANSLATIONS,  protection  of  copyrights  in,  by  inji 
TRANSCRIPT,  of  judgment,  when  necessary  as  exhil  I 

TRANSFER,  not  enjoined,  except  upon  equitable  grot 

of  mortgaged  property,  enjoined,  16,  n. 

by  tenant,  to  defraud  landlord,  enjoined,  550. 

designed  to  defeat  execution  or  attachment,  enjoin    ; 

fraudulent,  as  against  creditors,  enjoined,  524. 

pendente  lite,  enjoined,  525,  520. 

pending  action  for  price  of  goods,  enjoined,  521. 

by  will,  enjoined,  when,  552. 

of  wife's  personalty,  by  husband,  enjoined,  527,  n. 

of  funds,  by  public  officers,  when  enjoined,  544. 
municipal  securities,  when  enjoined,  542. 

fraudulent,  of  stock,  enjoined,  540,  542,  768. 

of  trust  fund,  when  enjoined,  558. 
collaterals,  given,  to  secure  usurious  loan,  enjoi) 
articles  of  special  value,  enjoined,  536. 

by  joint  owner,  when  enjoined,  549. 

of  property,  amounting  to  contempt,  1104. 

by  creditor,  under  advice  of  counsel,  constituting      i 
{See  Creditors,  Payment,  Patm      i 
TREASURER,  state,  enjoined  from  making  Mega 
appropriated,  616. 

enjoined  from  making  illegal  disbursements,  638. 

not  enjoined  from  distraining  property  of  bank  fo      i 

of  county,  enjoined  from  selling  unseated  land  fo 

town,  enjoined  from  illegally  paying  out  money,  < 
enjoined  from  discriminating,  in  public  disbu      i 
TREES,  cutting,  enjoined,  as  trespass,  346. 
TRESPASS,  injunction  to  prevent,  336-372. 

distinguished  from  other  wrongs,  886. 

consisting  in  abuse  of  legal  process,  enjoined,  356 

by  road  supervisors  enjoined,  855. 
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TRESPASS,  —  continued. 

in  destroying  and  injuring  buildings,  fixtures,  etc.,  enjoined,  348. 

on  public  works,  eu joined,  353. 

under  pretence  of  official  duty,  enjoined,  866. 

color  of  yoid  condemnation  proceedings,  364. 

on  burial  ground,  enjoined,  347. 

committed  by  cutting  timber,  enjoined,  346. 

frequently  repeated,  may  cause  legal  remedy  to  be  considered  inadequate,  14. 

action  for,  available  as  ground  for  denying  injunction,  46. 

numerous  forms  of,  enjoined,  60. 

amounting  to  infringement  of  franchise,  enjoined,  792. 

TRESPASSER  on  public  land  not  protected  from  other  trespassers,  366. 

TRIAL  by  voluntary  association  of  accused  member,  not  enjoined,  766. 
at  law,  when  preliminary  to  granting  relief,  21. 

prior,  to  establish  copyright,  when  required,  874. 
when  required  in  patent  cases,  816. 
of  title  at  law  as  bar  to  injunction,  111,  ft. 

TROLLEY  WIRE,  use  of,  causing  irreparable  mischief,  easily  obviated,  enjoined, 

929,  n. 

injurious  to  adjacent  land  owners,  not  enjoined  unless  injury  irreparable,  980,  n. 

TROUT-POND,  emptying  sewage  into,  prevented,  313. 

TRUSTS,  implied  and  resulting  injunction  pertaining  to,  661. 
violations  of,  enjoined,  661. 
basis  of  jurisdiction  herein  by  injunction,  667. 

injunction  to  protect,  only  granted  upon  equitable  grounds  to  prevent  irrepa- 
rable wrong,  669. 
injunction  in,  must  relate  to  property  interest,  668. 
breaches  and  abuses  of,  by  executors  and  administrators,  enjoined,  674. 
pertaining  to  legal  proceedings  enforced  by  injunction,  660. 
basis  of  jurisdiction  over  municipal  corporations,  676. 

TRUSTEE,  enjoined  from  selling  trust  estate,  when,  669. 
enjoined  from  encumbering  trust  property,  667. 

in  favor  of  cestui  que  trust,  prior  to  judgment,  618. 
from  cutting  ornamental  trees,  263. 
duty  of,  to  defend  at  law,  89,  n. 

protected  by  injunction  against  cestui  que  trust,  when,  667. 
of  shareholder,  majr  enjoin  directors,  when,  761. 
municipal  corporation  not  a,  with  respect  to  legislative  powers,  688.     ' 
TRUST  ESTATE,  protected  against  action  in  ejectment,  189. 

TRUST  FUND,  protected  when  endangered,  18,  n. 

payment  over  of,  in  violation  of  agreement,  enjoined,  662. 
TRUSTS  AND  CONFIDENCES,  injunction  pertaining  to,  667-670. 
TUNNEL,  construction  of,  amounting  to  trespass,  enjoined,  362. 
TURF,  cutting,  when  enjoined  as  waste,  243. 

TURPENTINE  TREES,  working,  enjoined,  where  resulting  injury  irreparable, 
869. 
boxing  and  working,  not  enjoined  unless  defendant  insolvent,  341,  n. 

TURNPIKE  COMPANY,  franchise  of,  protected  by  injunction,  792. 
estoppel  of,  to  enjoin  railroad  company,  279,  n. 

■ 

ULTRA   VIRES  acts,  general  rule  as  to,  in  case  of  private  corporations,  734 
doctrine  of,  as  affecting  injunctions  against  municipal  corporations,  684.     » 
(See  Corporations,  Municipal  Corporations.) 
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UNCONSTITUTIONALITY  OF  STATUTE  as  ground  for  enjoining  ofl  : 

(Sat  Constitution,  Statutes.) 

UNDUE  INFLUENCE   as  basis   for  injunction  in  favor  of  wife  aga  : 

band,  191. 
UNITED  STATES  cannot  be  enjoined,  141 

may  enjoin  trespass  upon  government  lands,  366. 
UNITED  STATES  SUPREME  COURT,  injunction  against  mandate  o: 
UNRECORDED  CONVEYANCE  as  basis  for  injunction  and  other  relie 

creditors,  187. 
USER  of  patent,  as  evidence  of  legal  right,  809. 

and  public  recognition  of  patent  right  to  sustain  injunction,  820. 
USURIOUS  CONTRACTS,  actions  on,  enjoined,  69. 
USURPATION  of  franchises,  no  ground  for  injunction,  773. 
USURY,  judgment  based  on,  enjoined,  159. 

in  contract,  as  ground  for  enjoining  foreclosure,  451. 

UTAH  statutes  regulating  jurisdiction,  9,  n. 

VALUE,  rental,  of  mill,  as  a  measure  of  damages  against  injunction  bond,  I 
depreciation  of,  resulting  from  proximity  of  danger,  no  ground  for  relic  , 
of  counsel  fees,  as  damages,  how  ascertained,  955. 

VENDEE  in  possession,  when  enjoined  from  committing  waste,  207. 

VENDOR,  enjoined  from  foreclosing  lien,  when,  457. 

VERBAL  AGREEMENT,  violation   of,  in    taking  judgment,  when   gi 

injunction,  127. 
VERIFICATION  of  complaint,  almost  universally  required,  999-1003. 

exception  to  rule  requiring,  in  Federal  courts  and  Rhode  Island,  999. 

not  required  if  facts  otherwise  in  the  court's  possession,  1013. 

upon  information  and  belief,  when  admissible,  999. 

lack  of,  or  defective,  effect  of,  1003. 

defective,  of  complaint,  as  ground  for  dissolution,  1072. 

complaint  held  defective  for  want  o£  999,  n. 

need  not  necessarily  be  by  complainant,  1012. 

waiver  of,  gives  answer  force  and  effect  of  a  plea,  under  Rhode  Islai  . 
999,  n. 

by  assessor,  absence  of,  as  ground  for  enjoining  issue  of  bonds,  703. 

of  answer,  form  and  requisites  of,  1002. 

by  city  attorney,  effect  of,  1002,  n. 

of  answer  on  information  and  belief,  will  not  justify  dissolution  of  1   I 
injunction,  1002,  n. 

VEXATIOUS  LITIGATION  and  multiplicity  of  suite  restrained,  50. 

VIEW  OF  STREET,  obstructing,  when  enjoined,  426. 

VIOLATION  of  injunction  considered,  1098-1134. 

acts  held  not  to  constitute,  1113. 

motives  for,  and  capacity  in  which  committed,  usually  immaterial,  10   ' 

technical,  without  evil  intent,  not  punished,  344,  n. 

indirect,  may  subject  party  to  punishment  for  contempt,  1110. 

advice  of  counsel  no  excuse  for,  1115. 

considered  with  reference  to  time  for  giving  bond,  1119. 

not  justified  on  ground  that  indemnity  bond  does  not  accompany  writ   ! 

invalidity  of  acts  amounting  to,  1133. 

of  injunction  granted  on  creditor's  bill,  1103. 
by  transferring  property,  1104. 

(See  Contempt,  Punishment.) 
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VIRGINIA  rule  an  to  injunction  against  sale  of  personalty,  166. 
VOLUNTARY  ASSOCIATIONS,  right*  of  members  of,  protected  by  injunction, 

766, 766. 

(See  Corporations,  Expulsion.) 

VOTING  on  alleged  excess  of  corporate  stock  not  enjoined,  when,  744. 

WAGES,  loss  of,  as  items  of  damage  against  injunction  bond,  947. 

of  manager  and  watchman  of  mill,  as  items  of  damage,  949. 
WAIVER,  parol,  of  forfeiture,  as  ground  for  enjoining  foreclosure,  64. 
by  contract,  of  benefit  of  constitutional  prohibition  against  taking,  277. 
benefit  of,  does  not  inure  to  succeeding  appropriator  to  public  use,  281. 
of  objection  to  jurisdiction,  by  recognizing  validity  of  order,  1084. 
of  breaches  of  contract  as  bar  to  relief  by  injunction,  486. 
of  defences  at  law,  as  a  bar  to  injunction,  88. 
right  to  require  injunction  bond,  934. 
answer  under  oath,  effect  of,  999,  n. 
by  and  connivance  of  complainant,  as  excuse  for  violating  injunction,  1116. 

(See  Acquiescence,  Laches.) 

WARRANTY  of  title,  legal  remedy  on,  as  bar  to  injunction,  166,  n. 
WASTE,  injunction  to  prevent,  288-272. 

defined  and  distinguished  from  trespass,  288. 

grounds  of  jurisdiction  by  injunction  in,  242. 

single  instance  of,  warrants  relief,  243. . 

acts  enjoined  as,  246. 

injunction  against,  and  accounting  for,  242. 

merely  nominal,  not  enjoined,  263. 

by  mortgagor,  enjoined,  461. 

enjoined  after  foreclosure  in  England  without  special  application,  30. 
what  constitutes,  266. 

by  vendor  in  possession,  enjoined,  267. 

on  government  land,  enjoined,  261. 

by  lessee,  when  enjoined,  262. 

ancient  doctrine  herein  relaxed,  262. 

conflict  of  authorities  herein,  262. 

threatened,  enjoined,  266. 

equitable,  enjoined,  267. 

permissive,  when  enjoined,  262. 

destructive,  enjoined,  though  title  disputed,  247. 

on  mining  property,  enjoined,  266. 

pending  litigation,  enjoined,  268. 
appeal,  when  enjoined,  269. 

in  park,  enjoined,  260. 

injunction  to  stay,  pending  ejectment,  not  continued,  while  defendant  in  adverse 
possession,  1060. 

may  be  recovered  for,  as  damages,  on  injunction  bond,  944. 

not  usually  enjoined,  at  suit  of  attaching  creditor,  272. 

beyond  jurisdiction,  enjoined,  269. 

by  purchaser,  at  judicial  sale,  whether  enjoined,  270. 

parties  defendant  in  action  to  enjoin,  980. 
WATER,  purprestures  and  nuisances  upon,  enjoined,  419. 

illegal  diversion  of,  enjoined,  without  showing  of  actual  damage,  19. 

contract  to  furnish,  enforced  by  injunction,  604. 
(See  Diversion,  Riparian  and  Water  Rights,  Surface  Waters.) 
WATER  COMPANY,  exclusive  right  of,  protected  by  injunction,  781. 
WATER-PIPES,  right  to  lay  and  maintain,  protected  by  injunction,  236. 
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WATER  POWER,  wrongful  diversion  of  water  from,  ] 

WATER  RIGHT,  appurtenant  to  land,  829. 
may  be  acquired  by  contract,  329. 
need  not  be  indeterminable,  829. 

{See  Diversion,  Riparian  and  Water  R 

WATER  SUPPLY,  for  depot,  destruction  of,  enjoined,, 

WATER   WORKS  COMPANY,  enjoined  from  wrongl 

taking  for,  acquiesced  in,  a  bar  to  relief,  279. 

enjoined  from  cutting  off  water  supply,  504. 
removing  pipes  and  hydrants,  349. 

WEIGHING  SCALES  in  street,  enjoined  as  nuisance, 

WELL,  illegal  sinking  of,  enjoined,  16,  n. 

WEST  VIRGINIA,  statute    cpncerning  degree  of  in 
against  taking,  288. 
rule  as  to  injunction  against  sale  of  personalty,  166 
WHARFAGE  RATES,  collection  of,  enjoined,  when  e 
WIDOW,  may  enjoin  sale  of  property  awarded  her  undi 

of  pre-eraptor,  entitled  to  possession,  209. 
WIFE,  entitled  to  enjoin  foreclosure  sale  of  homestead, 
may  enjoin  sale  of  separate  property  by  husband's  : 
husband  or  others  from  transferring  separate  j 1 
administrator  from  collecting  proceeds  of  sale  < 
(See  Dower,  Husband,  Married  ' 

WILL,  disposal  of  property  by,  enjoined,  when,  562. 
WITHDRAWAL,  of  fund  paid  into  court,  enjoined,  62  i 

from  sale,  of  patentee,  effect  of,  836. 

of  claim,  when  enjoined,  525. 
WITNESSES,  perjury  of,  no  ground  for  relief  against  | 

duty  of  complainant  as  to  cross  examination  of  in  J  i 
WRAPPERS,  similarity  of,  amounting  to  infringemenl 

upon  packages  of  merchandise,  imitations  of,  enjoi  i 
WRIT,  of  injunction,  essentials,  36. 

no  particular  form  required,  35. 

capable  of  many  modifications,  35. 

of  injunction,  not  operative  until  bond  given,  940. 

{See  Notice,  Service.) 

WRIT  OF  ASSISTANCE,  execution  of,  not  enjoine  , 

WRIT  OF  ERROR,  pendency  of,  when  no  bar  to  in;  i 

right  to,  no  bar  to  relief  against  judgment  when  d  I 

pendency  of,  no  bar  to  injunction  in  Federal  court 
WRIT  OF  POSSESSION,  execution  of,  enjoined,  on  i 

when  not  enjoined,  pending  appeal,  111. 

interference  with  execution  of,  prevented,  217. 
WRITINGS,  literary,  of  confidential  character,  public  : 
WRONG,  facts  constituting  commission  of,  or  threat  to 
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ABANDONMENT  of  office,  no  bar  to  quo  warranto,  1791. 
ABATEMENT,  of  proceedings  on  habeas  corpus,  when  proper,  1851. 

of  mandamus  proceedings,  1709. 

none,  by  reason  of  resignation  of  public  officer,  1709. 

ABUSE  07  PROCESS,  mere,  no  ground  for  granting  writ  of  prohibition,  1725. 

ABUTTING  OWNERS,  interest  of,  to  support  mandamus  pertaining  to  streets,  1680. 

(See  Interest,  Parties,  Relators.) 

ACCIDENT  AND  MISTAKE,  whereby  right  of  appeal  is  lost,  as  ground  for  grant- 
ing certiorari,  1923. 
ACQUIESCENCE,  of  state,  as  a  bar  to  quo  warranto  proceeding,  1808. 
as  a  bar  to  granting  relief  by  certiorari,  1001. 

ACQUITTAL,  judgment  of,  not  reviewable  on  certiorari,  1982. 
ACTION,  mandamus  not  granted  to  compel  reversal  or  repetition  of,  pertaining  to 
audit  and  payment,  1488. 

otherwise  where  action  already  taken  only  colorable  or  informal,  1488. 

taking,  by  public  officer,  to  what  extent  coerced,  1486. 

already  taken,  not  reversed  or  set  aside,  1519. 

continuous,  mandamus  not  adapted  to  compel,  1487. 

ADMINISTERING  OATH  to  successful  candidates,  compelled  by  mandamus,  1569. 
ADMINISTRATORS,  settlement  of,  by  court  having  jurisdiction,  not  reviewed  on 

certiorari,  1985. 
ADMISSIONS,  in  pleadings  in  certiorari,  effect  of,  2028. 

ADMISSION  AND  RESTORATION  to  office,  mandamus  pertaining  to,  1672-1680. 
ADMISSION  TO   OFFICE,  mandamus  to  compel,  1572-1675. 

ADMISSION  TO  MEMBERSHIP,  in  municipal   bodies,  mandamus  to  enforce 

right  of,  1576. 
AFFIDAVITS,  in  support  of  application  for  mandamus,  sufficiency  of,  1655. 

ALLEGATIONS,  of  error,  to  warrant  certiorari,  most  be  specific,  1994. 
(See  Complaint  oa  Information,  Petition,  Petition  ob  Alternative  Writ.) 

AMENDMENT,  of  return  to  writ  of  habeas  corpus,  1881. 

of  petition  or  alternative  writ  of  mandamus,  allowed,  1667. 
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AMENDMENT,  —  continued. 

of  records  and  files,  not  compelled,  1415. 

allowance  of,  not  compelled  in  Federal  courts,  1398. 

to  answer  or  return,  allowed,  1668. 

to  complaint  in  quo  warranto,  allowed,  1856. 

to  petition  for  certiorari,  allowed  with  caution,  1997. 

of  writ  of  certiorari,  2004. 

none,  of  transcript,  allowed  in  higher  court,  1943. 

ANSWER  OR  PLEA,  in  quo  warranto,  requisites  of,  considered,  1857-1864. 
in  proceeding  to  try  title  to  public  office,  1857. 
setting  up  election  to  office,  1858. 
to  proceeding  to  oust  from  corporate  office,  1859. 
governed  by  general  principles,  1860. 

plea  instead  of  answer  proper  where  proceeding  criminal  in  character,  1860. 
to  information  for  forfeiture,  1860. 
to  information  for  usurpation  of  franchises,  1861. 
should  set  forth  steps  to  incorporate,  1861. 
setting  forth  waiver  as  a  defence,  1862. 

[See  Answer  or  Return.) 

ANSWER  OR  RETURN, 
Mandamus,  requirements  and  sufficiency  of,  considered,  1656-1670. 

general  requirements  of  good  pleading  applicable  to,  1656. 

must  be  responsive  and  unevasive,  1659. 

roust  be  positive  and  direct,  1660. 

upon    information    or   belief,  sufficiency  of,  depends  upon    statutory  provi- 
sions, 1661. 

of  lack  of  power  to  comply,  sufficiency  of,  1662. 

that  alternative  writ  has  been  obeyed,  1663. 

denying  facts,  requisites  of,  1664. 

to  mandamus  to  inferior  court,  1665. 

effect  of  admitting  facts  in,  1666. 

objections  to  sufficiency  of,  how  taken,  1672. 

may  be  amended,  1668. 

joinder  of  defences  in,  1669. 

to  peremptory  writ,  requisites  of,  1670. 

(In  Quo  Warranto,  see  Answer  or  Plea.) 
Prohibition,  requisites  of,  1754. 

must  be  specific  and  positive  as  to  matters  dehors  the  record,  1754. 
Review  or  Certiorari,  requisites  of,  and  rules  governing,  considered,  2006-2017. 

transcript  of  record  mainly  constitutes,  2005. 

only  jurisdictional  facts  should  be  stated  in,  2005. 

requirements  of,  where  writ  has  effect  of  appeal  or  writ  of  error,  2006. 

record  as  part  of,  2007.  * 

conclusiveness  of,  2010,  2013. 

cannot  be  contradicted  aliunde,  2010. 

otherwise,  where  statute  allows  proof  to  be  taken,  2010. 

not  amendable  at  common  law,  2011. 

but  allowing  supplemental,  constitutes  virtual  amendment,  2011. 

statutes  allowing  amendments  of,  2011. 

by  justice  of  the  peace,  how  made  and  requisites  of,  2013. 

cannot  be  contradicted  by  affidavits  or  assignments  of  error,  2018. 

by  statutory  tribunal,  requisites  of,  2016,  2017. 

presumptions  in  favor  of  truthfulness  of,  2017. 

compelling  to  be  made,  2012. 


INDEX   TO   PART   II — HABEA8  CORPUS,  MANDAMUS, 

PROHIBITION,   QUO  WARRANTO,  AND   REVIEW   OR  CERTIORi 

[The  figures  refer  to  the  Bectione.] 

APPEAL, 
Habeas  Corpus,  and  writ  of  error  from  hearing,  1355-1361. 

none  at  common  law,  1855. 

statutes  providing  for,  1356. 

to  Federal  Supreme  Court  from  refusal  to  issue  writ,  1357. 

from  decree  of  chancellor  in  proceeding  begun  by  habeas  corpus,  1856. 

right  to,  as  a  bar,  1206,  1207. 

release  pending,  warrants  dismissal,  1360. 
Mandamus,  entertaining  and  dismissing,  remedy  herein  to  inferior  courts, 

allowance  of,  may  be  compelled,  1391. 

from  judgment,  may  be  taken  as  in  other  civil  actions,  1711. 

right  of.  confined  to  parties,  1712. 

stay  of  proceedings  on,  governed  by  statute,  1718. 

matters  examined  on,  in  appellate  court,  1714. 

effect  of  findings  in  lower  court  on,  1716. 

exercise  of  discretion  by  lower  court,  not  disturbed  on,  1715. 

from  action  of  officer  or  board,  right  of,  as  a  bar,  1446. 

and  writ  of  error,  when  the  appropriate  remedy  for  judicial  errors,  188 

when  pendency  of,  a  good  defence  to  remedy  to  inferior  court,  1407. 

pendency  of,  as  ground  for  refusing  writ  to  compel  enforcement  of  ji 
1418. 
Prohibitum,  pendency  of,  as  affecting  remedy,  1788. 

from  final  order,  1764. 

Quo  Warranto,  and  writ  of  error,  from  judgment,  1886. 
stay  of  proceedings  upon,  1886. 
what  reviewable  on,  in  appellate  court,  1887. 
Review  or  Certiorari,  remedy  by,  as  a  bar,  1918. 
from  decision  of  statutory  tribunal,  right  of,  in  bar,  1968. 
from  order  in  certiorari  proceeding,  scope  of  inquiry  on,  2037. 
where  certiorari  a  substitute  for,  good  reason  must  be  shown  for 

ing,  1922. 
prevented  by  accident  or  mistake,  as  ground  for  certiorari,  1923. 
prevention  of,  by  fraud  or  mental  incapacity,  as  ground  for  granting,  1 
lies  from  judgments  in  certiorari  as  in  other  cases,  2056. 
APPLICATION,  for  habeas  corpus,  when  premature,  the  writ  not  granted 
proper  and  sufficient,  entitles  party  to  the  writ  as  of  right,  1195. 
second,  general  rule  governing,  1197. 
first,  to  be  considered  on  second,  1197. 

decision  upon  first,  as  to  custody  of  children,  usually  conclusive,  1198. 
for  writ  of  certiorari  to  quasi- judicial  tribunal,  when  premature,  1960. 

APPOINTMENTS,  courts  and  judicial  ofilcers  not  usually  coerced  in  mak 

to  what  extent  coerced  by  mandamus,  1475. 

of  clerks  and  employe's,  not  prevented  by  writ  of  prohibition,  1722. 

trial  of  title  derived  from,  by  quo  warranto,  1793. 

ARREST  of  fugitive,  may  precede  production  of  requisition,  1271. 

ASSESSMENTS,  for   taxation,   erroneous,   correction    of   enforced   bj 
mus,  1534. 

upon  members  of  private  corporations,  mandamus  not  granted  to 
with,  1620. 

ASSIGNMENT,  compelling  by  mandamus,  1586. 

ATTACHMENT,  for  failure  to  make  return,  1888. 

ATTACHMENT  CASES,  employment  of   certiorari  to  review  procet 
1939. 
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ATTORNEYS,  admission,  removal,  and  suspension  of,  mandamus  herein,  (ftlft, 

1417. 
AUDIT   AND  PAYMENT,  whether  mandamus  granted  against  Cabinet  officer 
pertaining  to,  1451. 

writ  to  state  officers  to  compel,  1466,  1467. 

writ  not  granted  where  right  unascertained  or  disputed,  1467. 

defence  of  no  fund  in  treasury,  how  far  availing,  1468. 

by  municipal  officers,  mandamus  pertaining  to,  1480-1607. 

mandamus,  not  a  remedy  to  compel,  where  validity  of  claim  doubtful,  1485. 

when  funds  required  to  be  in  possession  to  entitle  party  to  writ,  1489, 1490. 

can  only  be  compelled  of  ascertained  demands,  1483. 

remedy  not  granted  prior  to  default,  1484. 

of  state  money  in  hands  of  county  officer,  mandamus  to  compel,  1601. 

mandamus  to  compel,  does  not  lie  where  other  remedy,  1486. 

other  remedy  herein  by  appeal  as  a  bar  to  mandamus,  1487. 

of  accounts  of  public  officers,  1494. 

of  fee  bills,  1496. 

under  contract  with  municipality,  1499. 

of  claims  preferred  under  orders  of  court,  1496. 

when  writ  lies  to  courts  and  judicial  officers  pertaining  to,  1426. 

of  judgments  against  municipal  corporations,  1497. 

of  interest  due  by  municipal  corporations,  1498. 
AUXILIARY  REMEDY,  certiorari  as,  1940-1948. 

general  rules  controlling  herein,  1940. 

in  aid  of  appeal  or  writ  of  error  upon  suggestion  of  diminution  of  record,  1940. 

when  and  purposes  for  which  granted  as,  1941. 

writ  not  granted  as,  where  nugatory,  1947. 

certiorari  as,  cannot  supply  what  never  existed,  1942. 

how  certiorari  as,  obtained,  1946. 

several  writs  may  be  issued  in  same  cnse  as,  1946. 

certiorari  in  habeas  corpus  cases  as,  1948. 

BAIL,  employment  of  habeas  corpus  for  purposes  of,  1280. 

right  to,  as  ground  for  remedy,  1230. 

constitutional  protection  of  right  to,  1231. 

right  to,  at  common  law,  1281. 

effect  of  exceptions  to  rule  in  capital  cases,  1282. 

test  of  right  to,  in  capital  cases,  1232. 

amount  of,  in  ordinary  cases,  1233. 

admitting  to,  an  application  of  the  general  principle,  1191. 

release  upon,  does  away  with  necessity  for  the  writ,  1192. 

refusal  of,  entitles  prisoner  to  appeal  under  statutes,  1856. 
BALLOTS,  mandamus  to  compel  counting,  under  Australian  system,  1680. 
BILLS  OF  EXCEPTION,  settling,  signing,  and  sealing,  may  be  compelled,  1397, 
1412-1418. 

correctness  of,  for  inferior  court  or  judge  to  determine,  1412, 1413. 

what  constitutes  good  cause  for  not  signing,  1412,  1413. 

remedy  lies,  for  this  purpose,  against  tribunals  other  than  courts  of  record, 
1413. 

practice  herein,  reference  back  to  inferior  court,  1413. 
BODY,  production  of,  in  response  to  writ  of  habeas  corpus,  1829. 
BONDS,  approval  of,  by  public  bodies,  how  far  coerced,  1477. 

approval   of,  largely  a  discretionary  matter,  not  controlled   by  mandamus, 
1414,1422,1477. 
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BONDS,  —  cntuuud- 

mandamus  to  compel  is 

municipal  aid,  mandamus 

Bid,  requisites  of  taxation  u>  pay,  luov. 

delivery  of,  by  city  comptroller,  enforced,  1481. 

in  certiorari  proceeding,  statutory  requirement!  as  to,  2050. 

none  required  at  comma]]  law,  2050. 

amount,  validity,  and  sufficiency  of,  2061. 
BOOTH  CASES,  result  and  effect  of  decision  in,  1168. 
BRIDGES,  repairing  and  rebuilding,  mandamus  to  compel,  1MB. 

constructing,  usually  a  discretionary  matter,  1660, 

but  mandamus  granted  under  imperative  a 

and  approaches  to  crossings,  mandamus  ti 
and  canal  companies,  1507. 
BURDEN   OF  PROOF      (5ft  Phkbomptiono,  Proof  ) 
BY-LAWS,  enforcement  of,  when  valid,  not  interfered  with,  1607. 

CABINET  OFFICER,  mandamus  seldom  granted  to,  1460, 
CANAL,  mandamus  granted  to  compel  operation  of,  1601. 

otherwise  as  to  constructing  or  completing,  1596. 
CAPTION,  illegality  of,  immaterial  where  detention  legal,  1101. 
CAUTION,  exercised   by   Federal   courts  In   granting  habeas   corpus 

Imprisoned  under  state  process,  1194. 
CERTIFICATE,  of  stock  in  private  corporation,  mandamus  not  granted 
issuance  of,  1318. 

to  validity  of  judgment,  mandamus  to  procure,  1541. 

of  completion  of  contract  writ  not  issued  to  compel,  1542. 

of  election,  issuance  of,  to  ineligible  claimant,  not  compelled,  1603. 

compelling  issuance  of,  refused  under  unconstitutional   provision  < 
law,  1664. 
CERTIORARI,  defined,  and  general  principles  governing  discussed,  1880 

stage  of  proceedings  at  which  application  for  proper,  1804. 

modification  of  common  law  rule  herein.  1804. 

comparison  of,  with  other  remedies,  1890. 

distinctive  objects  and  offices  of,  at  common  law,  1890. 

most  important  offices  of,  distinctive  and  not  substitutional,  1890. 

a  summary  remedy  for  Jurisdictional  excesses,  1800 

meaning  of  terms  used  in  defining  office  of,  explained,  1916. 

common  law  functions  of,  explained,  1016. 

common  law  principles  applicable  to,  remedy  by,  1016,  1017. 

not   used  as  substitute  for  appeal  or  writ  of  error,  as  a  general 
1918,  1019. 

certain  states  as  exceptions,  1802,  1910. 

extended  use  of,  in  particular  states,  IB83. 

ministerial,  executive,  and  legislative  acts  not  reviewed  by,  1064. 

otherwise  where  an  act  beyond  statutory  authority  is  a  nullity,  1064. 

not  granted  to  try  question  of  corporate  existence,  1969. 

not  granted  to  review  exercise  of  legislative  power,  1899. 

not  granted  in  lien  of  quo  warranto,  1900. 

not  granted  where  nugatory,  1896. 

not  granted  unless  substantial  injustice  has  been  done,  1897. 

not  granted  on  account  of  merely  technical  informalities,  1897. 

does  not  lie  to  review  ministerial  acts,  1898. 
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CERTIORARI,  —  continued. 

does  not  lie  to  review  purely  discretionary  Beta,  1890. 

not  granted  to  governor  in  extradition  cases,  1276. 

office  of,  in  criminal  cases,  2033. 

to  bring  up  record  of  summary  conviction,  1249. 

illustrations  of,  proper  time  for  application  for,  1806, 

as  an  auxiliary  remedy,  1940-1948. 

effect  of  granting,  upon  proceedings  in  lower  court,  1921. 

equitable  considerations  govern  in  granting,  1922. 

granted  to  special  statutory  tribunals  proceeding  summarily,  1803. 

issuance  of,  by  court,  without  jurisdiction,  warrant*  prohibition,  1725. 
CHANGE  OF   VENUE,  refusal  to  grant,  no  ground  for  habeas  corpns,  120T. 
CHARTER,  provisions  of,  concerning  forfeiture,  effect  of,  1616. 

lapse  of,  without  action  by  the  state,  when  resulting,  1817. 
CHILDREN,  right  to  custody  of,  determined  on  habeas  corpus,  1286. 

custody  of,  usually  awarded  to  father,  1236. 

otherwise,  wlnjre  he  is  shown  to  be  an  unfit  person,  1236. 

writ  not  granted  to  change  custody  of,  pending  divorce  suit,  1236,  n, 

when  allowed  to  choose  between  claimants  to  right  of  custody,  1230. 

disposal  of  custody  of,  at  final  hearing,  1349. 

illegitimate,  custody  of,  usually  awarded  to  mother,  1241. 

contracts  of  father  divesting  himself  of  custody  of,  effect  of,  1238. 

future  welfare  of,  the  paramount  consideration,  1236. 

question  of  parties  where  illegally  detained,  1314. 
CHINESE   IMMIGRANTS,  right  of,  to  land,  tested  on  habeas  corpus,  1176. 

important  provisions  of  Act  of  May  6,  1892,  concerning,  1175. 
CITY  COUNCIL,  review  of  proceedings  of,  by  certiorari,  1973. 

exercise  of  legislative  powers  by,  not  reviewed,  1973. 

exercise  of  Judicial  powers  conferred  upon,  subject  to  review,  1873. 

void  ordinances  enacted  by,  set  aside  in  New  Jersey,  1978. 
CITY  LIMITS,  exercise  of  corporate  powers  heyond,  as  ground  for  quo  w 

proceeding,  1802. 
CLAIMS,  use  of  mandamus  to  official  boards,  bodies,  and  commissions  pertaining 

to,  1468. 
CLERKS  OF  COURT  may  be  compelled  to  perform  ministerial  duties  when  refu- 
sal not  based  upon  order  of  court,  1429,  14S2. 
COERCION   of  prisoner  may  warrant  application  by  stranger,  1318. 
COLLATERAL  ISSUER,  not  tried  in  mandamus  proceeding,  1886,  1440,  1692. 

not  tried  hy  writ  of  prohibition,  1721. 
COLONIES,  first  nse  of  the  writ  of  habeas  corpns  in,  1168. 
COMITY,  between  the  states,  with  respect  to  fugitives,  1271. 

COMMISSIONERS,  United  States,  revision  of  decisions  of,  on  habeas  corpus,  by 
Federal  courts.  1277. 

county,  mandamus  to,  to  compel  Issuance  of  "public  improvement"  bonds, 
1664 

county,  when  proceedings  of,  reviewed  on  application  of  private  citiren  and 
taxpayer,  1979. 

special  statutory,  review  of  proceeding"  of,  1974. 

judicially  sppointed,  review  of  proceedings  by,  1975. 

{See  Pchi.ic  iMPBovEHBNTfl, Public  Omens.) 
COMMISSIONERS  OF   HIGHWAYS,  discretionary  acts  of,  not  reviewed,  1966. 
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COMMITTING  MAGISTRATES,  excess  of  jurisdiction  by,  warrants  discharge  on 
habeas  corpus,  1204. 

COMMITMENT,  cause  of,  when  inquired  into,  in  Federal  courts,  1168. 
in  execution,  habeas  corpus  pertaining  to,  1243-1260. 

in  execution,  in  civil  cases,  only  relieved  against  for  want  of  jurisdiction,  1252. 
by  quasi- judicial  officers,  rules  governing  herein,  1219, 

COMMODITIES,  of  ordinary  necessity,  compelling  furnishing,  by  private  corpora- 
tion, 1602. 
COMMON  CARRIERS,  mandamus  to  compel  performance  of  public  duties  by, 

1593. 
COMMON  LAW  FORMS,  of  the  writ  of  habeas  corpus,  1153. 
COMPLAINT  OR  INFORMATION,  requisites  of,  in  quo  warranto,  considered, 
1846-1856. 

sufficiency  of,  tested  by  general  rules,  1846. 

for  usurpation  of  public  office,  1847. 

for  usurpation  of  public  office,  where  relator  claims,  1848. 

alleging  in,  appointment  or  election  to  public  office,  1849. 

bill  of  particulars  in  connection  with,  1849. 

for  forfeiture  of  charter  or  of  corporate  existence,  I860. 

allegations  In,  of  non-performance  of  conditions,  186L 

allegations  In,  of  usurpation  of  corporate  capacity,  1852.  # 

for  usurpation  of  franchises  generally,  1853. 

against  municipal  corporation,  1854. 

for  usurpation  of  corporate  office,  1855. 

may  be  amended  as  in  other  actions,  1856. 

(See  Application,  Petition,  Petitioh  or  Alternative  Writ.) 

CONDEMNATION  PROCEEDINGS,  entertaining,  without  jurisdiction,  as  a  ground 
for  prohibition,  1724, 1726. 
review  of,  on  certiorari,  1972. 
injunction,  usually  the  more  appropriate  remedy  for  errors  in,  1972. 

CONDITIONS,  to  corporate  existence,  how  non-performance  of,  alleged,  1851, 
non* performance  of,  as  a  cause  for  forfeiture,  1814. 

CONFINEMENT,  upon  criminal  process,  principles  which  govern  the  making  of 
final  order  in  cases  of,  1202-1285. 

CONGRESS,  cannot  -suspend  the  use  of  the  writ  of  habeas  corpus  by  state  court, 
1160. 

CONSCIENCE,  not  coerced  by  mandamus,  1485 

CONSTITUTIONAL  PROVISIONS,  no  offence  created  by  statute' in  contraven- 
tion of,  1205. 
guaranteeing  the  right  of  personal  liberty,  116L 
guaranteeing  right  to  ball,  1231 

recognizing  the  right  to  the  writ  of  habeas  corpus,  1160. 
on  the  subject  of  interstate  extradition,  1265. 
for  suspending  the  writ  of  habeas  corpus,  1160. 

concerning  jurisdiction  to  grant  writs  of  quo  warranto,  effect  of,  1768, 1770. 
concerning  jurisdiction  of  higher  courts  in  quo  warranto,  1878 
pertaining  to  jurisdiction  of  Supreme  Court  in  certiorari,  construed,  1010. 

(See  Statutes.) 

CONSTRUCTION,  erroneous,  of  statute,  as  ground  for  mandamus  to  lower  court, 
1403, 1408. 

CONTEST,  or  recount,  right  to,  as  bar  to  relief  by  quo  warranto,  1776. 
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CONTEMPT,  imprisonment  far,  relieved  Against,  only  for  want  of  jurisdiction,  1243. 

commitment  of  witness  for,  use  of  habeas  corpus  herein,  1218. 

where  commitment  for,  by  legislative  body,  1246. 

party  cannot  be  adjudged  guilty  of,  for  failure  to  appear,  1244. 

in  making  false  or  evasive  return  to  writ  of  habeas  corpus,  1328. 

in  disobeying  writ  of  mandate,  1T05. 

in  disobeying  writ  of  prohibition,  1702. 

employment  of  certiorari  to  review  proceedings  in,  1937. 
CONTINUANCES  of  hearing  governed  by  ordinary  rules,  2061 

(tie*  PoaTPOK SHUNTS.) 

CONTRACT,  use  of  mandamus  to   compel   payment  under,  by  municipal   offi- 
cers, 1490. 

validity  of,  in  dispute,  ground  for  refusing  the  writ,  1600. 

letting,  for  public  improvements,  not  usually  coerced,  1653. 
CONTRACTUAL  OBLIGATIONS,  mandamus  not  a  remedy  to  compel  perform- 
ance of,  1879, 1488. 
CONVICTION,  no  bar  to  relief  from  imprisonment  under  unconstitutional  statute, 
1205. 

cumulative,  refusal  of  habeas  corpus  herein,  1196. 

prior  to  application,  unimportant  where  court  without  Jurisdiction,  1220. 

summary,  essentials  of  record  of,  1260. 

summary,  before  justices,  not  relieved  against  by  habeas  corpus  for  mere  errors' 
or  irregularities,  1249. 

before  application,  effects  a  waiver  of  certain  objections,  1220. 

effect  of,  upon  right  to  the  writ,  modified  by  acts  of  Congress.  1221. 
COPIES  of  public  records,  right  to  make,  enforced  by  mandamus,  1681. 
CORPORATE  OFFICE,  restoration  to  by  mandamus,  1580. 

usurpation  of,  involving  question  of  corporate  existence,  188L 

quo  warranto  the  remedy  to  try  title  to,  1831 

how  usurpation  of,  alleged,  1855. 
COSTS,  how  adjudged,  and  liability  for,  in  mandamus  proceeding,  1364. 

question  of,  governed  by  same  rules  as  in  other  civil  actions,  1708. 

double,  may  be  awarded  In  New  York,  1708. 

courts  and  judicial  officers  not  controlled  in  awarding,  1421. 

in  quo  warranto,  governed  by  ordinary  rules,  1888. 

question  of,  on  certiorari,  considered,  2045. 
COUPONS,  enforcing  collection  of  tax  levy  to  pay,  1622. 
COUNTY  CLERK  may  be  compelled  to  remove  records  to  county  aeat,  1516, 

(S«  Clerks  op  Courts  ) 
COURT,  none,  before  which  party  may  be  tried,  as  ground-for  discharge,  1223. 

appellate,  limited  powers  of,  to  grant  writs  of  mandamus,  140L 

of  equity,  prohibition  to,  1741. 

of  probate,  prohibition  to,  1742 
COURTS   AND  JUDICIAL  OFFICERS,  mandamus  to,  discussed,  1388-1430. 

early  employment  of  remedy  to,  in  England,  1388. 

established  limitntions  upon  control  «1,  by  mandamus,  188B. 

decisions  of.  not  controlled  or  directed,  1389,  1394. 

exercise  of  discretion  by.  not  Interfered  with,  1889- 

mlnlsterial  and  judicial  duties  of,  distinguished,  1398, 

restricted  use  of  mandamus  to,  in  Federal  courts,  1898. 

mandamus  to.  In  matters  of  entertaining  and  dismissing  appeal*,  1414. 

may  be  compelled  by  mandamus  to  grant  appeal,  1891. 

writ  to  compel  signing  and  entering  judgments  by,  1407. 
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COURTS  AND  JUDICIAL  OFFICERS,  —  continued. 

mandamus  to,  on  account  of  dismissal  and  reinstatement  of  causes,  1 

may  be  compelled  to  perform  ministerial  duties,  1895. 

may  be  compelled  to  receive  verdict,  1406. 

remedy  to,  pertaining  to  new  trials  and  defaults,  1406. 

when  compelled  to  enforce  judgment  or  decree,  1418. 

when  writ  lies  to,  in  matter  of  approval  of  bonds,  1422 

may  be  compelled  to  hold  term  of  court,  1423. . 

use  of  writ  to  enforce  duties  of,  pertaining  to  insolvency  proceedings 

when  writ  lies  to,  pertaining  to  granting  licenses,  1425. 

mandamus  to,  pertaining  to  admission,  removal,  send  suspension  o1 

1416, 1417. 
when  writ  lies  to,  pertaining  to  construction  of  public  improvements, 
mandamus  to  justices  of  the  peace  as,  considered,  1428. 
territorial,  errors  of,  in  dismissing  causes,  not  corrected  by  mandami 
when  writ  lies  to,  with  reference  to  audit  and  payment  of  claims,  142 
obedience  of,  to  mandate,  how  enforced,  1430. 
not  compelled  to  give  particular  construction  to  statute,  1389. 
not  controlled  with  reference  to  altering  and  amending  records  and  i 
not  compelled  to  reinvestigate  and  readjudicate,  1394. 
not  compelled  to  render  judgment  on  verdict  without  notice  to  defeo 
not  compelled  to  enter  judgment  upon  a  void  verdict,  1407. 
not  coerced  in  matters  of  pleading  and  practice,  1408. 
not  controlled  with  respect  to  continuances  and  changes  of  venue,  14 
otherwise,  where  statute  giving  the  right  imperative,  1409. 
not  compelled  to  grant  injunction,  1410. 
not  mandamused  to  compel  granting  writ  of  mandamus,  1410. 
not  controlled,  as  to  granting  various  writs,  1410. 
nor  with  reference  to  accepting  and  discharging  bail,  1410. 
nor  as  to  advisability  of  instituting  proceedings,  1410. 
nor  to  compel  infliction  of  punishment  for  contempt,  1410. 
nor  with  reference  to  admitting  evidence  and  giving  instructions  th< 
but  may  be  compelled  to  settle,  sign,  and  seal  bills  of  exceptions,  14 
not  coerced  concerning  appointment  and  control  of  referees,  clerk 

officers,  1420. 
not    ordinarily   coerced  in  matters   pertaining   to   probating   wi 

administration,  etc.,  1419. 
not  controlled  as  to  awarding  costs,  1421. 

COURT  COMMISSIONERS,  decisions  of,  not  reviewed  on  habeas  c 
1358,  n. 

COURTS  MARTIAL,  release  from  illegal  imprisonment  by,  1176, 12& 

CREDITORS,  right  of,  to  inspect  books  and   records  of  private 
enforced,  1604. 

CRIME,  meaning  of,  in  Federal  Constitution,  1269. 

what  constitutes,  the  province  of  the  state  legislatures  to  determine 

CRIMINAL  CASES,  employment  of  prohibition  in,  1740. 
employment  of  certiorari  to  review  proceedings  in,  1936. 
various  rules  in  different  states  herein,  1936. 
extent  of  inquiry  at  hearing  on  certiorari  in,  2083. 
judgment  on  certiorari  in,  2041. 

CROSSINGS,  of  highways  and  streets  by  railroads,  mandamus  to  con 
tion  of,  1597,  1598. 
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CUSTODY,  of  prisoner,  pending  the  hearing  on  habeas  corpus,  1348. 

of  children,  principle!  governing  final  order  in  habeas  corpus  case*  involving, 

1238-1242. 
of  infant,  jurisdiction  of  Federal  courts  in  cases  of,  1178. 
illegal  parting  with,  by  guardian,  no  reason  for  refusing  the  writ,  1193- 
CUSTOM,  for  holding  persons  in  restraint  against  tlieir  will,  invalid,  1206. 

DAMAGES,  upon  awarding  peremptory  writ  of  mandamus,  1707. 

statutory,  in  certiorari  case*.  2046. 
DEFAULT,    cannot    be    entered    in    mandamus    proceeding    without    evidence, 
1688, 1697. 

when  may  be  taken  in  certiorari,  2056. 
DEFENCES,  by  custodian  of  funds,  that  claim  has  not  been  audited,  1602,  1603. 

that  allowance  has  not  preceded  drawing  of  warrant,  1603. 

to  claim,  of  excess  of  limit  of  indebtedness,  1604. 

previous  payment  to  wrong  person  as,  1606. 

previous  payment  to  assignor  of  claim  as,  1606. 

release  of  taxpayer  as,  where  collection  by  officer  sought  to  be  coerced,  1607. 

of  no  fund  in  treasury,  when  availing,  1468. 

of  laches,  to  action  to  compel  delivery  of  aid  bonds,  1643. 

to  prohibition,  how  stated,  1766. 

decision  of  established  tribunal  as.  in  quo  warranto.  1797. 

none,  can  be  based  on  mere  lapse  of  time,  in  absence  of  statute,  1808. 

joinder  of,  in  quo  warranto,  1804, 

[S«  Other  Remedies.) 
DEFENDANT,  municipal  corporation  need  not  be  made  party,  in  mandamus,  1635. 

where   new    municipal    corporation    succeeds    another    in    same    territory, 
lOSfl,  1638. 

in  case  of  succession  in  office,  1637. 

joinder  of  parties,  1889,  1641. 

who  proper,  in  quo  warranto,  dependent  largely  upon  causes  for  which  action 
brought,  1848. 

parties,  in  proceeding  against  corporation,  1841,  1848, 

misjoinder  of,  in  quo  warranto,  1844. 

who  are  proper  parties,  in  proceeding  to  oust  from  public  office,  1838. 

joinder  of,  1839. 

who  proper,  in  certiorari  proceeding,  1984. 

municipal  corporation  as,  1986. 

proper  party,  in  certiorari,  to  review  taxation  proceedings,  1986. 

proper,  where  term  of  office  haa  expired,  1987. 

interest  of,  in  original  proceedings,  1988. 

(Set  Joinder,  Misjoinder,  PARTIES.) 
DEFENSIVE   MATTER,  not  heard  upon  habeas  corpus.  1288. 

(Set  Answeh  or  Plea,  Answer  OS  Return,  Defences.) 
DEFINITIONS,  of  certiorari,  1891. 

of  franchise,  1806-1808. 

of  fugitive,  1270. 

of  mandamus,  1363. 

of  prohibition,  1716. 

of  quo  warranto,  1766. 
DELAY,  in  bringing  to  trial,  as  ground  for  discharge  on  habeas  corpus,  1225, 

statutory  exceptions  concerning,  1226. 

in  applying  for  certiorari,  what  constitute!  excusable,  1004. 
(Set  Di  li ounce.  Laches.) 
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DELIVERY,  by  officers,  mandamus  pertaining  to,  1608-1516. 

of  books  and  records  of  private  corporations,  compelled  by  mandan 
DEMAND,  and  refusal,  when  must  be  shown,  to  obtain  mandamus,  13* 
must  not  be  trammelled  by  conditions,  1381. 
should  not  be  vague  and  general,  1381. 
of  public  officers,  when  necessary,  1447. 

and  refusal,  best  evidence  of  unwillingness  of  officer  to  perform  dt 
and  refusal,  of  corporate   officers,  to  call  and    hold   election, 

alleged,  1621. 

(See  Mandamus,  Refusal.) 

DEMURRERS,  in  mandamus  proceeding,  unknown  at  common  law,  1( 

to  petition  for,  or  alternative  writ  of,  mandamus,  1671-1674. 

to  petition  or  alternative  writ,  proper  office  of,  1673. 

motion  to  quash,  in  nature  of,  in  prohibition  proceeding,  1756. 

when  lie,  and  effect  of,  to  complaint  in  quo  warranto,  1865,  1866. 
DEPOTS,  erection  and  maintenance  of,  by  railroad  company,  compelli 
DETENTION,  illegality  of,  rather  than  of  original  caption,  the  grou 
on  habeas  corpus,  1191 

legality  of,  and  of  original  caption,  when  immaterial,  1823. 

DILIGENCE,  in  seeking  relief  by  mandamus,  against  public  officers,  1 
due,  in  applying  for  writ,  what  constitutes,  1005. 
where  bonds  illegally  issued  to  railroad  company,  1905. 
required,  in  perfecting  record,  by  aid  of  certiorari,  1944. 
in  seeking  relief  against  gucui-judicial  tribunal,  1959. 

(See  Delay,  Laches.) 

DIMINUTION  OF  RECORD,  proper  time  for  suggesting,  1944. 
DISCLAIMER,  of  jurisdiction,  by  circuit  court,  no  ground  for  mandai 
eral  Supreme  Court,  1398. 
when  proper  and  effect  of,  in  quo  warranto  proceeding,  1861 
DISCHARGE,  right  to,  must  appear  upon  the  face  of  petition  for  1 
1193. 
effect  of,  with  reference  to  subsequent  arrest,  1347. 
DISCRETIONARY  POWERS, 
Habeas  Corpus,  range  of,  in  granting  and  refusing  applications,  1195. 
liberal,  of  court,  in  disposing  of  custody  of  children,  1240,  1349,  1£ 
of  Federal  court,  to  discharge  before  trial  in  state  court,  1173. 
matters  of,  not  interfered  with,  1291. 
Mandamus,  of  courts  and  judicial  officers,  not  controlled,  even  in  p 
ministerial  duties,  1396. 
of  public  officers,  not  controlled,  1433. 
of  municipal  officers,  pertaining  to  public  improvements,  not  ii 

1547,  et  seq. 
exercise  of,  in  removal  of  officers,  not  controlled,  1577 
judicial,  of  election  officers,  not  controlled,  1556. 
vested  in  taxing  officers,  not  controlled,  1519. 
as  to  manner  of  performance,  does  not  justify  refusal  to  perform 
abuses  of,  may  be  corrected,  1384. 
Quo  Warranto,  of  court,  to  grant  or  refuse  writ  of  quo  warranto,  es 
of  court,  exhausted,  after  allowing  information  to  be  filed,  1777. 
of  court  to  refuse  writ,  where  office  of  small  importance,  1794. 
of  court,  should  be  governed  by  public  interest,  1828. 
Review  or  Certiorari,  latitude  of,  in  granting  or  refusing  the  writ,  19 
none,  upon  proper  showing  in  criminal  cases,  1906. 
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HABEAS   CORPUS,  defined  as  an  extraordinary  remedy,  1162. 

it  a  high  prerogative  writ,  1162. 

cannot  be  employed  as  a  substitute  for  appeal  or  writ  of  error,  1162. 

cannot  be  used  to  try  right  of  property  or  guardianship,  1162. 

cannot  be  substituted  fur  quo  warranto,  1162. 

inquire!  into  jurisdictional  errors  only,  1162. 

decision  in,  lias  effect  of  verdict,  1152. 

ad  lubjiaendum  el  recipiendum  the  form  now  commonly  in  use,  1158. 

writ  of  early  origin.  1164. 

writ  of,  essential  for  the  preservation  of  liberty,  1165. 

right  to,  existed  prior  to  legislative  enactment,  1166,  1157. 

granted,  only  against  actual  and  present  grievance,  11H2. 

miscellaneous  instances  of  remedy  by,  1210-1200. 

luminary  of  principles  governing  jurisdiction  pertaining  to,  1242. 
HABEAS  CORPUS  AD  TESTIFICANDUM,  purpose  and  use  of,  explained,  12f». 
HABEAS   CORPUS   CASES,   employment   of  certiorari  to  review   proceeding* 
in,  1938. 

certiorari,  as  auxiliary  remedy  in,  1948. 

extent  of  inquiry  at  hearing  in,  2034 
HEARING,  on  habeas  corpus,  time  for,  largely  a  matter  of  discretion  and  conve- 
nience of  court,  1380. 

postponement  of,  for  further  proof,  1340. 

extent  of  inquiry  at,  in  habeas  corpus  cases,  2034. 

in  mandamus  proceeding,  rules  governing,  2018-2037. 

different  scope  of,  at  common  law  and  under  statutes,  2018. 

on  the  Issues,  parties  entitled  to,  1688. 

on  certiorari,  collateral  questions  not  considered  at,  2025. 

matters  of  discretion  and  expediency  not  considered  at,  2020. 

objections  waived  below  cannot  be  entertained  at,  2027. 

effect  of  admissions  in  pleadings  made  at,  2028. 

when  constitutionality  of  laws  determined  at,  2029. 

merits  of  cause  not  considered  on,  2022. 

absence  of  any  evidence  to  support  decision  considered  on,  2028. 

trial  de  novo  at,  under  statutes,  2024. 

extensive  scope  of  inquiry  at,  in  particular  states,  2032. 

proper  time  for,  2053. 
■s  of.  2054. 


of  appeal  from  order,  senpe  of  inquiry  at,  2087. 

[Set  EviDKHCB,  Extent  op  IrlQOIBT.) 
HUSBAND,  wife  may  apply  for  habeas  corpus  where,  illegally  detained,  1314. 

IDENTIFICATION,  of  part  omitted  from  record  in  certiorari  proceeding,  1942. 
IDENTITY,  mistaken,  always  a  ground  for  discharge  on  habeas  corpus,  1224. 
ILLEGALITY,  distinguished  from  irregularity,  1216-1217. 

as  defence  to  mandamus  pertaining  to  taxes,  1636. 

of  tax,  no  defence  to  mandamus  to  compel  execution  of  tax  deed,  1633. 
IMMIGRANT,  detention  of,  on  shipboard,  no  ground  for  habeas  corpus,  1268. 
IMPEACHMENT,  when  not  a  bar  to  quo  warranto,  1791. 
IMPRISONMENT,  use  of  habeas  corpus  to  relieve  from,  in  civil  case*,  1262. 

must  precede  application  to  be  released  on  bail,  1233. 

party  entitled  to  release  from,  under  unconstitutional  statute,  1174, 
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INCORPORATION,  certiorari  not  granted  to  review  proceedings  pertaining  to, 
1962. 
due,  how  alleged,  1860.  , 

INCUMBENT,  eligibility  of,  not  material  inquiry,  1787. 

disqualification  of,  after  entering  upon  duties  of  office,  1789. 

INDICTMENT,  showing  want  of  jurisdiction,  justifies  writ  of  habeas  corpus,  1236. 
whether  sufficiency  of,  may  be  investigated,  1287. 
sufficiency  of,  upon  extradition,  1276. 
liability  to,  not  a  bar  to  mandamus,  1375. 

INDUCTION,  of  claimant,  as  part  of  remedy  by  quo  warranto,  1786. 

(See  Restoration,  Title  to  Office.) 

INFORMALITIES,  and  defects,  in  indictment  or  information,  no  ground  for  dis- 
charge, 1235. 
mere,  no  ground  for  granting  certiorari,  1952. 

{See  Errors,  Irregularities.) 

INFORMATION  IN  NATURE  OF  QUO  WARRANTO  distinguished  from  quo 
warranto,  1769,  1770. 

INJUNCTION,  mandamus  not  granted  to  compel  disobedience  to,  1378,  1402. 
mandamus  not  granted  to  compel  dissolution  of,  1402. 
granting  and  modifying,  not  compelled  by  mandamus,  1410. 
pendency  of,  when  no  bar  to  mandamus,  1376. 
pendency  of,  as  bar  to  mandamus  to  euforce  contract,  1500. 
against  county  commissioners,  no  bar  to  mandamus  from  Federal  court,  1529. 
granted  by  state  court,  no  defence  to  mandamus  from  Federal  court,  1540. 

INJURY,  substantial,  must  be  alleged  to  warrant  certiorari,  1992. 

illegal  corporation  distinguished  from  pretended  corporation,  1800. 
distinguished  from  usurpation  of  new  franchises  by  municipal  corporation,  1801. 

INSIGNIA  AND  PROPERTY  OF  OFFICE,  turning  over  by  officer  to  successor, 
compelled,  1508. 

(See  Delivery.) 

INSPECTION,  of  books  and  records  of  private  corporation,  mandamus  to  enforce 
right  of,  1603,  1604,  1610. 

what  must  be  shown  to  warrant  writ  to  enforce  right  of,  1611. 

convenience  of  corporation  to  be  considered,  1614. 

to  warrant  the  writ,  injury  must  be  shown,  1610. 

purpose  for  which  desired  must  be  stated,  1613. 

Alabama  decision  to  the  contrary,  1613. 

inconvenience  of  Alabama  rule,  1614. 

of  public  records,  mandamus  to  compel  allowance  of,  1584. 

of  poll-books,  by  court,  with  view  to  compelling  issuance  of  certificate,  1666. 
INSURANCE,  right  to  do,  as  a  franchise.  1808. 1809. 

by  beneficial  societies,  when  usurpation  of  franchise,  1809. 

INTEREST,  of  relator,  in  mandamus,  public  and  private  distinguished,  1625. 
nature  and  extent  of,  when  private  rights  are  sought  to  be  enforced,  1626. 
illustrations  of  the  rule  governing  interest  of  relator,  1627. 
of  private  citiaen,  in  removal  of  county  seat,  whether  sufficient,  1628. 
of  plaintiff,  to  sustain  action  by  mandamus  against  private  corporation,  1631. 
of  holders  of  municipal  indebtedness,  for  purposes  of  suing  by  mandamus,  1629. 
of  property  owners  adjacent  to  streets,  for  purposes  of  suit,  1630. 
where  special,  need  not  be  shown,  1624,  1625. 

of  petitioner,  warranting  mandamus  to  enforce  right  of  inspection,  1612. 
entitling  party  to  intervene,  must  be  shown.  1634. 
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payment  of,  when  enforced  by  mandamus,  1498. 

of  private  party,  as  basis  for  writ  of  prohibition,  1745, 1746. 

of  judge,  as  ground  for  granting  writ  of  prohibition,  1724,  1725. 

of  public,  most  important,  in  remedy  by  quo  warranto,  1773. 

of  relator,  to  support  proceeding,  1835. 

of  relator,  importance  of,  in  particular  states,  1836. 

in  proceeding  to  oust  from  public  office,  1837. 

question  of,  as  affecting  proper  party  defendant,  1838. 

{See  Parties,  Plaintiff,  Relators.) 

INTERSTATE  COMMERCE,  interference  with,  no  bar  to  proceeding  by  quo 
warranto,  1827. 

INTERVENER,  entitled  to  review  of  proceedings  to  some  extent  as  original 
parties,  1983 

IRREGULARITIES,  how  stated  in  Federal  courts,  upon  application  for  habeas 
corpus,  1208-1209. 
mere,  in  trial  court,  no  ground  for  discharge,  1206. 

(See  Errors,  Informalities.) 
IRREMEDIABLE  INJURY,  may  justify  granting  certiorari  before  judgment,  1926. 

ISSUES,  of  fact,  what,  tried  at  hearing  on  habeas  corpus,  1288. 
character  of,  important  herein,  1282. 
what,  raised  upon  return  and  disposal  of  same,  1341. 
on  mandamus,  tried  as  in  ordinary  civil  actions,  1364. 
parties  entitled  to  hearing  on,  1688. 
of  law,  may  be  determined  without  argument,  1689. 

{See  Extent  of  Inquiry,  Hearing,  Pleadings.) 

JEOPARDY,  once  in,  no  ground  for  discharge  from  second  arrest,  1228. 

JOINDER,  of  relators,  in  mandamus  proceeding,  1683. 
of  defences,  to  mandamus  proceeding,  1639-1641,  1669. 
of  parties  complainant,  in  prohibition,  1746. 
of  defences,  in  quo  warranto,  1864. 
of  parties  plaintiff,  in  certiorari  proceeding,  1989. 
of  defendants,  in  certiorari  proceeding,  1990. 

(See  Defendant,  Mis-joinder,  Parties,  Plaintiffs.) 
JUDGES,  of  Federal  Supreme  Court,  powers  of,  to  issue  habeas  corpus  at  chambers, 
1181. 
of  Federal  Supreme  Court,  discretion  of,  to  hear  and  determine,  or  to  postpone 

for  hearing  by  Supreme  Court,  1181. 
of  Federal  courts,  powers  of,  under  Judiciary  Act  of  1789, 1163. 
district,  powers  of,  to  issue  habeas  corpus,  1179. 
{See  Courts,  Courts  and  Judicial   Officers,  Discretionary   Powers, 

Jurisdiction.) 

JUDGMENT,  rendered,  when  court  not  in  session,  warrants  granting  habeas  cor- 
pus, 1206. 
not  based  on  verdict  of  conviction,  warrants  granting  habeas  corpus,  12041 
in  another  court,  warranting  remand,  notwithstanding  defects,  1217. 
entering,  may  be  compelled  by  mandamus,  1390,  1396. 
signing  and  entering,  upon  verdict,  compelled,  1407. 
and  decrees,  enforcing  by  mandamus,  1418. 
foundation  of,  not  assailable  by  mandamus,  1629. 

rendered  in  Federal  court,  issuance  of  writ  from  state  court  to  enforce,  1687. 
enforcement  of,  against  municipal  corporation,  by  mandamus,  1686. 
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duties  of  municipal  officers  with  respect  to  paying,  1497. 

compelling  levy  of  tax  to  pay,  1522. 

should  follow  pleadings  and  proofs,  1697. 

mandamus  to  procure  certificate  to  validity  of,  1541. 

conclusiveness  of,  1710. 

of  forfeiture  of  franchises,  when  proper,  1879. 

form  and  effect  of,  1879. 

of  ouster,  distinguished  from  judgment  of  forfeiture,  1880. 

of  ouster,  may  be  entered,  though  usurpation  ceased  before  trial,  1880. 

seldom  extends  beyond  ouster  or  forfeiture  and  a  nominal  fine,  1880. 

cannot  extend  to  forfeiture  of  property,  1881. 

against  usurper  of  public  office,  what  entered,  and  form  and  effect  of,  1882. 

in  favor  of  claimant  to  public  office,  in  same  action,  1882. 

may  be  entered,  notwithstanding  expiration  of  term  of  incumbent,  1883. 

by  default,  may  be  entered  as  in  other  actions,  1884. 

but  does  not  extend  to  inducting  claimant  into  office  without  evidence,  1884. 

in  certiorari,  form  and  effect  of,  at  common  law,  2038. 

form  and  effect  of,  in  particular  states,  2039. 

on  trial  de  novo,  2040. 

in  criminal  cases,  2041. 

what  proper,  as  to  final  process  in  lower  court,  2042. 

of  lower  court,  modification  of,  2044. 

against  sureties,  what,  and  when  proper,  2047. 

of  acquittal,  not  reviewable  on  certiorari,  1932. 

quashing  writ,  may  be  appealed  from,  2056. 

JURISDICTION, 

Habeas  Corpus,  want  or  excess  of,  the  principal  ground  for  relief,  1202. 
the  real  question,  when  legality  of  commitment  in  issue,  1298. 
limited,  by  existence  of  ordinary  legal  remedies,  1191. 
of  circuit  judge,  at  chambers,  1182. 
exclusive,  Federal,  in  habeas  corpus  cases,  1183. 
conflicting,  between  state  and  Federal  courts,  1167-1168. 
claim  of,  of  state  court,  of  persons  in  custody  under  Federal  authority,  1168. 
concurrent,  of  state  courts,  1184. 
exclusive,  of  state  courts,  1185. 
.  of  appellate  state  courts,  1186. 
of  state  courts  of  record  generally,  1187. 
of  court  officers,  generally,  1 188. 
territorial,  of  state  courts,  1189. 
of  Federal  courts,  in  habeas  corpus,  1162-1183. 
of  state  courts,  in  habeas  corpus,  1184-1189. 
in  habeas  corpus,  conferred  by  Judiciary  Act  of  1789, 1163. 
concurrent,  of  Federal  and  state  courts,  in  extradition  cases,  1268. 
lack  of  concurrent,  in  state  courts,  in  certain  cases,  settled,  1171. 
of  Federal  courts,  proper   bounds   of,  in    cases    of   detention    under   state 

authority,  117a 
of  Federal  courts,  formerly  limited  to  cases  arising  under  Federal  laws,  1174. 
of  Federal  courts,  extends  to  persons  held  by  state  courts  without  jurisdiction, 

1174. 
of  Federal  courts,  notwithstanding  pendency  by  proceeding  by  certiorari  in  a 

state  court,  1174. 
judge  of  Federal  court  has  none,  after  conviction  in  circuit   court,  under 

repealed  statute,  1 1 74. 
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Habeas  Corpus,  appellate,  of  Federal  Supreme  Court  herein,  1106. 

usually  tested  by  the  record,  1203. 

nature  of  reined]'  important  in  considering  question  of,  1218. 

inquiry  limited  to  face  of  record,  1214. 

none,  under  unconstitutional  statute,  1205. 

want  of,  may  be  shown  in  contempt  cases,  1307. 

of  liabeaa  corpus  proceeding,  how  acquired,  1.182. 

of  prosecution,  lost  upon  sentencing  prisoner,  1333. 

in  cases  of  enlistment  in  military  service,  1291}. 

of  Federal  courts,  in  cases  of  commitment  under  civil  process,  1253. 

rules  governing,  in  cases  involving  children,  1242. 

conflict  of,  iu  cases  involving  custody  of  children,  1237. 

not  defeated  by  surreptitious  removal  of  child  from  state,  1238,  n. 

lack  of,  apparent  upon  face  of  indictment,  1236. 

want  of,  as  ground  for  discharge  from  sentence  of  court-martial,  1284. 

of  circuit  and  district  courts,  territorial  limit*  of,  1170. 

of  circuit  courts  of  appeal,  defined  by  statute,  1 180. 

where  minors  enlist  in  Federal  military  services,  1170. 

in  cases  of  enlisted  minors,  cannot  be  taken  away  by  Secretary  of  War,  1177. 
Mandamus,  territorial,  of  mandamus  proceeding,  1685. 

governed  by  rules  applicable  to  civil  action*  generally,  though  there  are  excep- 
tions in  certain  states,  1886. 

of  judges,  at  chambers  and  in  vacation,  1886. 

none,  at  chambers  and  in  vacation,  in  absence  of  statute,  1686. 

conflict  of.  pertaining  to  enforcement  of  municipal  aid,  1546. 

In  appellate  courts,  under  statutes,  1401. 

question  of,  where  determined,  1397. 

want  of,  in  inferior  court,  good  defence  to  mandamus,  1403. 

of  Federal  courts,  limited  to  cases  where  necessary  in  aid  of  jurisdiction  already 
vested,  1367. 

none,  to  grant  the  writ,  in  courts  of  only  appellate  powers,  1867. 

of  subject  matter  in  pending  action,  not  disturbed  by  mandamus,  1446. 

to  grant  the  remedy  against  Federal  officers,  1449. 

not  ousted  by  injunction  subsequently  granted,  1378, 

only  exercised  to  set  in  motion,  1888,  1394. 

excess  or  lack  of,  in  lower  court,  good  ground  for  refusing  writ,  1397. 
Prohibitum,  question  of  want  of,  should  be  first  raised  in  lower  court,  1731,  1761. 

but  this  rule  relaxed  where  Irreparable  injury  might  otherwise  ensue,  1731. 

ultimate  determination  of  question  of,  for  higher  court,  1732,  1783. 

constitutional  provisions  governing,  1783. 

excess  of,  as  ground  for  granting  writ,  1728. 

to  grant  writ,  In  vacation  and  at  chambers,  1769. 

in  Federal  Supreme  Court,  1735. 

waiver  of  objection  to,  as  affecting  remedy  by  prohibition,  1738. 

of  justices  of  inferior  courts,  not  disturbed,  1748, 

not  interfered  with,  by  writ  of  prohibition,  1723. 

what  constitutes  defect  or  excess  of,  1724. 

selecting  and  empanelling  illegal  grand  jury  constitutes  excess  of,  1724. 

possession  of,  prima  facie,  warrants  refusal  of  writ,  1724. 

pertaining  to  prohibition,  illustrated,  1725. 
Quo  Warranto,  limits  of,  1772. 

constitutional  and  statutory  provisions  pertaining  to,  considered,  1770-1772. 

peculiar  provision*  a*  to,  in  certain  states,  1871. 
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Quo  Warranto,  of  the  courts  exercising,  1872. 

of  supreme  courts,  1878. 

territorial,  fixed  by  statute,  1874. 

rarely  exercised  to  forfeit  municipal  charter,  1798. 

of  special  military  tribunal,  not  invaded,  1783. 
Review  or  Certiorari,  the  question  of,  solely  involved  in  the  common  law  writ,  1891 

of  the  courts  exercising,  1908-1913. 

Tested,  at  common  law,  in  courts  of  supervisory  powers,  1908. 

Tested  in  common  law  courts  of  record  generally,  1911. 

of  courts  of  concurrent  and  co-ordinate  powers,  not  disturbed,  1911. 

to  grant  the  writ,  cannot  be  conferred  on  court  officers,  1912. 

none,  in  vacation  and  at  chambers,  in  absence  of  statutes,  1913., 

illustrations  of,  1914. 

difficulties  in  defining  scope  of,  1914.  t 

of  state  courts  ?f  last  resort  in  certiorari,  1910. 

exercise  of,  limited  to  cases  where  they  have  supervisory  powers,  1910. 

defect  or  want  of,  the  usual  ground  for  relief,  1928. 

of  the  person,  want  of,  as  ground  for  granting,  1929. 

excess  of,  as  ground  for  relief,  1930. 

of  gu<w-judicial  tribunals,  inquired  into  on  certiorari,  1949. 

statutory,  of  courts,  review  of  exercise  of,  1976. 

JURY  TRIAL,  party  not  entitled  to,  in  habeas  corpus  proceeding,  1834. 

JUSTICES  OF  THE  PEACE,  principles  applicable  to  commitments  by,  1219. 
when  mandamus  lies  to,  when  not,  1428. 
when  prohibitions  to,  granted,  1748. 
courts  of,  are  statutory  tribunals,  1934. 
what  constitutes  excess  of  jurisdiction  by,  1934. 
returns  of,  to  certiorari,  considered,  2018-2015. 
returns  of,  how  made,  requisites  and  conclusiveness  of,  2018. 
when  should  return  all  the  evidence,  2014. 

KIDNAPPING,  to  evade  extradition  laws,  habeas  corpus  not  a  remedy  for,  1283. 

LACHES,  doctrine  of,  applicable  to  remedy  by  mandamus,  1382. 
in  demanding  aid  bonds,  as  defence  to  mandamus,  1548. 
as  a  bar  to  relief  by  certiorari,  1903,  1904. 
considered,  in  connection  with  statutes  of  limitation,  1903. 
of  party  in  making  other  original  remedy  available,  1920. 

(See  Delay,  Diligence,  Limitations.) 

LEAVE  OF  COURT,  when  must  be  obtained  to  file  information  in  quo  warranto, 
1867. 

not  required  in  several  states,  1867. 
LEGISLATURE,  power  of,  to  commit  for  contempt,  1246. 

has  power  to  take  away  remedy  by  mandamus,  1866. 

LETTING  CONTRACTS,  duties  -pertaining  to,  largely  discretionary,  1469. 

LICENSES,  mandamus  to  public  bodies,  boards,  and  commissions,  pertaining  to 
granting,  1476. 
discretionary  powers  pertaining  to  granting  and  revoking,  not  controlled,  1476. 
when  granting  ministerial,  and  when  discretionary,  1425. 
when  certiorari  granted  in  proceedings  pertaining  to,  1970. 
granting  and  revoking,  largely  matters  of  discretion,  1970. 
otherwise  where  applicant  has  complied  with  all  legal  requirements,  1970. 
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LIMITS,  liberty  of,  as  ground  for  refusing  habeas  corpus,  1192. 

LIMITATIONS,  upon  taxing  power,  as  defence  to  mandamus,  1537. 
statute  of,  whether  remedy  by  mandamus  falls  within  terms  of,  1382. 
may  be  considered,  in  connection  with  question  of  laches,  1882. 
statute  of,  with  reference  to  mandamus  against  public  officers,  1448. 
established,  upon  control  of  inferior  courts,  18b9. 
upon  indebtedness,  as  defence,  1504. 

statutes  of,  no  bar  to  quo  warranto,  unless  made  specially  applicable,  1883. 
statutes  of,  as  bar  to  relief  by  certiorari,  1902,  1904. 

MAGNA  CHART  A,  first  embodiment  of  the  right  to  habeas  corpus,  1151 
MANDAMUS,  English  and  American  definitions  of,  1368. 

strictly  a  legal  remedy,  1383. 

nature  of,  and  causes  for  which  issued,  1882-1887. 

early  origin  of  remedy,  1362. 

use  of,  in  England,  exercise  of  royal  prerogative,  1362. 

right  to,  no  longer  dependent  upon  sovereign  will,  1362,  1365. 

generally  viewed  as  merely  a  civil  action,  1364. 

otherwise  in  a  few  states,  1364. 

right  to,  not  absolute,  1366. 

use  of  remedy  by,  an  exercise  of  original  jurisdiction,  1367. 

distinguished  from  other  remedies,  1868. 

may  be  granted  to  determine  single' step  in  a  controversy,  1369. 

common  law  rules  still  govern  remedy  by,  when  applicable,  1366. 

remedy  by,  changes  in  nature  and  meaning  of,  1365. 

cannot  be  given  effect  prospectively,  1385. 

not  proper  method  of  trying  collateral  questions,  1386, 1440. 

writ  of,  does  not  lie  to  control  discretion,  1384. 

only  granted  in  absence  of  other  adequate  remedy,  1374. 

cannot  be  substituted  for  appeal  or  writ  of  error,  1390. 

not  granted  to  determine  merely  fanciful  questions,  1370. 

not  granted  where  facts  doubtful  and  disputed,  1370,  1441. 

not  granted  to  determine  conflicting  equities,  granting  largely  discretionary, 
1871 

not  granted  unless  petitioner  entitled  to  entire  remedy,  1887. 

not  granted  where  it  would  encourage  petty  litigation,  1380. 

not  granted  where  it  would  nullify  effect  of  appeal  previously  granted,  13781 

not  a  remedy  for  enforcing  mere  contractual  duties,  1379,  1488. 

not  granted  to  compel  common  law  arbitrators  to  act,  1379. 

not  granted  where  performance  of  act  impossible,  1877. 

not  granted  where  obedience  would  violate  law  or  an  order  of  court,  1378,  1402. 

not  granted  where  useless  or  unavailing,  1377,  1409,  1489. 

not  necessarily  barred  by  existence  of  equitable  remedies,  1376. 

not  granted  to  compel  granting  writ  of  mandamus,  1410. 

not  granted  where  status  of  persons  not  before  the  court  determined,  1371. 

not  granted  where  hardship  or  injustice  would  result,  1371. 

to  courts  and  judicial  officers,  earliest  forms  of,  1388. 

functions  of,  contrasted  with  those  of  prohibition,  1718. 

to  compel  setting  aside  writ  of  prohibition,  1758. 

and  not  certiorari,  the  proper  remedy  for  non-action  of  ^tuui-judicial  tribunal, 
1968. 

peculiar  views  of  office  ef,  in  Alabama,  Illinois,  and  Michigan,  1376. 
MASTER  of  apprenticed  child,  when  entitled  to  aid  of  habeas  corpus,  1238. 
MEMBERSHIP,  in  municipal  bodies, privileges  of,  enforced,  1575. 
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MILITARY  OFFICES,  title  to,  properly  inrestigated  by  quo  warranto,  1783. 

MILITARY  SERVICE,  release  of  head  of  family  from,  on  habeas  corpus,  1255. 
release  of  minor  from,  1254. 
release  of  conscript  from,  1256. 
certificate  of  enlistment  in,  not  conclusive,  1296. 

MINISTERIAL  DUTIES,  distinguished  from  judicial  and  discretionary,  1806, 1434. 
pertaining  to  canvassing  results  of  election,  enforced,  1559. 
pertaining  to  audit  and  payment,  distinguished  from  discretionary,  1482. 
remedy  against  public  officers  confined  to,  1437. 
performance  of,  by  courts  and  judicial  officers,  may  be  compelled,  1895. 
not  interfered  with  by  writ  of  prohibition,  1722. 

MINISTERIAL  ACTS,  not  reviewed  on  certiorari,  1927. 

MINORS,  use  of  writ  of  habeas  corpus  in  cases  of  enlistment  by,  in  military 
service,  1177. 
detention  of,  in  military  service,  when  relieved  against  by  Federal  court,  1254. 
early  conflict  of  jurisdiction  in  cases  of,  1170. 
when  allowed*  to  choose  custodian,  1350. 

MONOPOLIES,  employment  of  quo  warranto  to  protect  state  from,  1820. 

MOTHER,  usually  awarded  custody  of  sickly  and  delicate  children,  1240. 
otherwise  if  she  be  an  unfit  person,  1240. 

MOTION,  to  quash,  answers  purpose  of  demurrer  on  habeas  corpus,  1385. 
to  quash,  effect  and  office  of  in  mandamus  proceeding,  1672. 
to  quash,  performs  the  office  of  general  demurrer,  1677. 
to  quash,  equivalent  to  demurrer  in  prohibition,  1756. 
to  quash  or  dismiss  on  certiorari,  what  considered  at  hearing  of,  2036.' 
to  discharge  on  habeas  corpus  has  effect  of  demurrer,  1282. 
for  rehearing  in  prohibition,  when  granted,  1768. 

MOTIVES,  of  executive,  in  making  appointment  to  office,  not  investigated,  1877. 

MUNICIPAL  AID,  mandamus  to  compel,  1544. 
enforcement  of  duties  pertaining  to,  1538-1546. 
efficacy  of  the  remedy  dependent  upon  legislative  will,  1538. 
powers  of  Federal  courts  to  enforce  by  mandamus,  1538. 
enforcing  taxation  in  payment  of  subscription  for,  1545, 1546. 

MUNICIPAL  CORPORATIONS,  not  usually  necessary  party  defendant  in  man- 
damus, 1635. 
as  party  defendant,  in  case  of  succeeding  another  in  same  territory,  1636. 
quo  warranto  against,  considered,  1798-1803. 
jurisdiction  to  forfeit  charters  of,  rarely  exercised,  1796. 
forfeiture  of,  and  ouster  from  franchises  of,  distinguished,  1799. 
proceeding  lies  in  cases  of  bald  pretences  to  corporate  existence,  1800. 
usurpation  of  new  franchises  by,  warrants  proceeding,  1801. 
exercise  by,  of  corporate  powers  beyond  limits,  warrants  proceeding,  1802. 
acquiescence  of  state,  effect  of,  herein,  1803. 
confirmatory  legislation,  effect  of,  herein,  1808. 
usurpation  of  franchises  by,  how  alleged,  1854. 
qualifications  of  relator  in  proceedings  against,  1840. 
as  party  defendant  in  certiorari  proceeding,  1985. 

MUNICIPAL  OFFICERS,  mandamus  to,  considered,  chap.  xlvi. 

MUNICIPAL  ORDINANCES,  if  void,  appeal  from  conviction  under,  not  an  ade- 
quate remedy,  1205. 
habeas  corpus,  not  granted  merely  to  test,  1192. 


PROHIBITION,    QUO    WARRANTO,    AND    REVIEW    OB    CEKTIORAEL 
[71k*  flgaru  refer  to  the  Buttons.} 
MISDEMEANOR,  by  officer,  single  instance  of,  DO  ground  for  qua  warranto  pro- 
ceeding, 11H5. 
conviction  of,  not  necessary  to  work  forfeiture  of  office,  1791. 
MISJOINDER,  of  causes  of  action  in  mandamn*  proceeding,  1666. 
of  defendants,  in  quo  warranto,  against  private  corporation,  1844. 
{See  Joindeb,  Parties  ) 

NEAGLE  CASE,  doctrine  of,  discussed,  1172. 

logical  remit  of,  in  a  later  case,  1172. 
NEW   FACTS,   warrant  the   hearing   of   second  application  for  habeas  corpus, 
1199-1200. 

what  constitutes,  to  warrant  second  application,  1200. 
NEW   MATTER,  what,  and  when  may  be  set  up,  at  hearing  on  habeas  corpus,  1342. 
NEW  TRIAL,  settling  statement  for,  may  be  compelled  by  mandamus,  1400. 

on  certiorari,  under  statutory  provisions,  2024. 

judgment  directing,  2040. 
NON-RESIDENCE,  of  party,  no  ground  for  writ  of  prohibition,  1734. 

NON-USER,  forfeiture  of  franchises  for,  when  proper.  1815, 

distinguished  from  perversion  and  usurpation,  1812. 
NOTICE,  of  application  for  habeas  corpus,  usually  required  by  statute,  1836. 

to  respondent,  in  mandamus  proceeding,  when  required,  1883. 

all  parties  entitled  to.  when  not  waived,  1683. 

of  application  to  compel  entry  of  judgment,  opposite  part)'  entitled  to,  1407. 

of  application,  how  served,  1884. 

to  defendant,  of  application  for  prohibition,  1767. 

rule  to  show  cause,  in  lien  of,  1757. 

served  as  other  notices  and  process,  1757- 

to  defendant,  in  form  of  rule  to  show  cause  in  quo  warranto,  1808. 

fn  form  of  ordinary  summons,  1808,  1809. 

want  of.  as  ground  for  certiorari  to  statutory  tribunal,  1965. 

presumption  that  it  was  duly  given,  2031. 

of  Application  for  certiorari,  governed  largely  by  statutory  provisions,  2049. 

OBEDIENCE,  should  follow  granting  peremptory  writ  of  mandamus,  1703. 
what  excuses,  1703,  1704. 

may  be  enforced  by  attachment,  as  for  contempt,  1705. 
to  mandamus,  by  courts  and  judicial  officers,  1430. 
to  writ  of  prohibition,  how  compelled,  1702. 

(See  Attach  hb^t,  Contbhpt.) 
OBJECTIONS,  to  sufficiency  of  petition  for  mandamus,  may  be  taken  by  demurrer 
or  motion  to  quash,  1671-1673. 
to  sufficiency  of  return,  how  taken,  1672. 
waived,  cannot  be  raised  on  certiorari,  2027. 

(See  Practice,  Waivbs.) 
OFFENCE,  other  than  that  for  which  prisoner  extradited,  be  cannot  be  tried  for, 
1270. 
this  rule  enforced  in  Federal  courts,  1280. 
OFFICER,   of  Federal  government,  imprisoned   tinder  state   authority,   may  be 
released,  when,  1202. 
Federal,  rights  and  duties  of,  before  state  courts,  1168-1100. 
OFFICIAL   BODIES,  mandamus  to.  considered,  1407-1479. 
large  discretionary  power*  of,  1467. 
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OFFICIAL  BODIES,  —  continued 

mandamus,  not  granted  to,  to  direct  decision  of,  1467. 
mandamus  to,  pertaining  to  adjustment  and  allowance  of  claims,  1468. 
(See  Commissions,  Statutory  Tribunals.) 

OFFICIAL  DUTIES,  miscellaneous,  coerced  by  mandamus,  1581-1690. 

complete  classification  of,  impossible,  1581. 
OFFICIAL  ORDERS,  compelling  performance  of,  1586. 

OFFICIAL  TITLES,  no  inquiry  into,  on  habeas  corpus,  1289. 

in  dispute,  as  bar  to  mandamus  to  compel  payment  of  salary,  1493. 

OMISSIONS  FROM  RECORD,  supplied  on  certiorari  to  lower  court,  1941. 

ORDER  OF  COURT,  setting  up,  in  return  to  habeas  corpus,  1827. 
does  not  necessarily  impose  any  duty  upon  municipal  officers,  1496. 

ORDINANCES,  validity  of,  a  proper  subject  of  inquiry  on  habeas  corpus,  1293. 
contrary  doctrine  in  Missouri,  1298. 
setting  out,  in  officer's  return,  1326. 

{See  Municipal  Corporations.) 

OTHER  REMEDIES, 
Habeas  Corpus,  as  a  bar  to  habeas  corpus,  in  case  of  imprisonment  of  witness  for 

contempt,  1248. 
for  release  of  conscript  from  military  service,  as  a  bar  to  the  writ,  1256. 
for  failure  to  appear,  as  bar  to  the  writ,  1244. 
Mandamus,  mandamus  distinguished  from,  1368. 
question  of  existence  of,  always  important,  1482. 

mere  absence  of,  does  not  necessarily  warrant  granting  mandamus,  1873, 1890. 
absence  of,  a  prerequisite  to  granting  the  writ,  1374. 
should  be  commensurate  with  the  injury  suffered,  1875. 
must  be  such  as  will  enforce  a  right  or  performance  of  a  duty,  1376V 
must  be  equally  convenient,  beneficial,  and  effective,  1375. 
for  enforcing  right  of  appeal,  a  bar  to  mandamus,  1891. 
test  of  adequacy  of,  as  substitute  for  appeal,  1891. 

besides  appeal  and  writ  of  error,  or  mandamus,  for  reaching  judicial  error,  1892. 
for  collecting  railroad  tax,  as  a  bar,  1601. 
for  wrongs  to  members  of  private  corporations,  inadequacy  of,  as  ground  for 

interference  by  mandamus,  1607. 
inadequacy  of,  the  ground  for  granting  mandamus  to  private  corporations,  1591. 
adequacy  of,  the  test  in  cases  of  wrongful  suspension  of  membership  in  private 

corporation,  1608,  1609. 
when  adequate,  must  first  be  exhausted,  1609. 
for  disputed  election,  by  contest  or  recount,  1568. 
exhaustion  of,  where  required,  1558. 
by  quo  warranto,  where  official  title  disputed,  1572, 1573. 
by  action  at  law,  to  try  disputed  title  to  office,  1572,  1573. 
inadequacy  of,  in  matters  pertaining  to  taxation,  1518. 
for  correction  of  erroneous  assessment,  as  a  bar,  1534. 
by  action  on  official  bond,  for  money  due,  1513. 
for  non-audit  or  non-payment,  as  a  bar  to  mandamus,  1486, 1487. 
as  a  bar  to  remedy  against  public  officers,  1444. 
by  appeal  from  actions  of  officers  and  boards,  1445. 
Prohibition,  prohibition  distinguished  from,  1717.  v 

a  bar  to  prohibition,  1727. 

by  writ  of  error  or  certiorari,  1728.  • 

to  part  of  judgment  in  excess  by  motion,  as  a  bar,  1726. 
by  statutory  proceeding,  to  contest  election,  1727. 
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OTHER    REMEDIES,— continued. 
Prohibition,  by  quo  warranto,  to  try  title  to  office  of  judge,  1727. 
by  motion  to  quash  execution,  1727. 
by  writ  of  error  or  certiorari,  1728. 
by  appeal,  1729. 

adequacy  of,  a  proper  subject  of  inquiry,  1780. 
Quo  Warranto,  existence  of,  as  a  bar,  1776. 

Review  or  Certiorari,  absence  of,  a  prerequisite  to  granting,  192L 
by  appeal,  as  bar,  1918. 
to  constitute  bar,  must  be  adequate,  1918. 
by  suit  in  equity,  as  a  bar,  1964. 
original,  as  bar,  1920. 
by  mandamus,  as  bar,  1920. 

by  appeal  from  decision  of  statutory  tribunal,  as  bar,  1963. 
by  proper  motion  or  objection  in  lower  court,  1926. 
not  granted  to  conflict  with  proper  province  of,  1982. 


PARDON,  entitles  party  to  discharge  on  habeas  corpus,  1229. 
no  necessity  for  the  writ  after,  1192. 
may  be  set  up  by  prisoner  at  hearing,  as  new  matter,  1342. 

PARTIES,  general  rules  governing  question  of,  in  habeas  corpus  cases,  131& 
defendant,  who  proper,  1810. 
to  mandamus  proceeding,  considered,  1628-1641. 
question  of  proper,  not  fully  settled  in  certain  states,  1804. 
intervention  of,  in  mandamus  proceeding,  1684. 
to  proceeding  in  prohibition,  considered,  1746-1747. 
less  strictness  as  to,  than  in  case  of  other  extraordinary  remedies,  1746. 
mere  defect  of,  no  ground  for  granting  writ  of  prohibition,  1724. 
plaintiff,  qualifications  of,  in  prohibition,  1740. 
defendant,  who  proper  in  prohibition,  1747. 
questions  pertaining  to,  in  quo  warranto,  considered,  1834-1846. 
plaintiff,  the  sovereign  as,  1884. 
general  rule  with  respect  to,  1886. 

rule  as  to,  in  particular  states,  with  reference  to  relator's  interest;  1880. 
in  proceeding  to  oust  from  public  office,  1837. 
relator's  interest  herein,  1887. 
defendant,  who  are  proper,  1888. 
joinder  of  defendants  as,  1889. 
in  proceeding  against  municipal  corporation,  1840. 
qualification  of  relator  herein,  1840. 

defendant,  in  proceeding  against  municipal  corporation,  184L 
plaintiff,  in  proceeding  against  private  corporation,  1842. 
defendant,  in  proceeding  against  private  corporation,  1843. 
misjoinder  of  defendants  as,  1844. 

proper,  in  proceeding  for  usurpation  of  corporate  office,  1846. 
eligibility  of,  where  relator  claims  title,  1788. 
general  rule  as  to  who  are  proper,  in  certiorari,  1977. 
subject  of,  considered,  1977-1991. 
new,  may  be  introduced,  1991. 

(See  Defendant,  Joinder,  Misjoinder,  Plaintiffs.) 

PAYMENT,*  for  lands  appropriated  to  public  use,  compelled,  1002. 

PAYMENT  OVER,  by  one  officer  to  another,  compelled,  1612. 
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PENALTIES,  statutory,  under  habeas  corpus  acts,  1352. 

Judge  not  subject  to  prosecution  for,  in  habeas  corpus,  1363. 
PERVERSION  of  franchises  distinguished  from  usurpation  and  non-user,  1B12. 
PETITION,  Tor  habeas  corpus,  may  be  considered  m  complaint,  1317. 

requisites  of,  1318. 

should  not  state  conclusions  of  law,  1193,  1318. 

where  release  upon  bail  is  sought,  1819. 

sufficiency  of,  how  tested,  1336. 

for  second  hearing,  essentials  of,  1200. 

for  mandamus,  chief  requisites  of,  1869, 1370. 

must  show  a  legal  right  to  have  the  act  performed,  1869, 1370,  1441. 

roust  show  that  the  writ  will  be  availing  as  a  remedy,  1369. 

for  prohibition,  requisites  of,  1760. 

must  show  excess  of  jurisdiction,  1760. 

should  allege  timely  objection  to  jurisdiction,  1761. 

should  allege  absence  of  other  adequate  remedy,  1762. 

how  misconstruction  of  statute  alleged  in,  1768. 

for  certiorari,  requisites  of,  1992-1998. 

sufficiency  of,  dependent  largely  upon  purposes  for  which  the  remedy  allowed, 
1992. 

should  allege  errors  apparent  of  record,  1992. 

should  state  but  one  cause  of  action,  1903. 

should  not  state  conclusions  of  law,  1994. 

for  certiorari,  as  substitute  for  appeal,  requisites  of,  1996. 

roust  show  that  injustice  has  resulted  to  petitioner,  1996. 

veriflcntion  of,  1990. 

to  what  extent  amendable,  1997. 

objections  to  sufficient;'  of,  how  taken,  1998. 

(See  Complaint  or  IvroRaUllow.) 
PETITION,  OR  ALTERNATIVE  WRIT,  of  mandamus,  objections  to  sufficiency 
of,  how  taken,  1671-1674. 

may  be  amended,  1667. 

verification  of,  1*564,  1866. 

sufficiency  of  affidavits  for  purposes  of,  1066. 

sufficiency  of,  determined  by  genersl  principles,  1643, 1644. 

requisites  and  sufficiency  of,  considered,  1642-1657. 

essentials  of,  stated,  1648,  1644. 

essentials  of,  to  inferior  court,  1046. 

essentials  of,  to  taxing  officer,  1046. 

essentials  of,  to  fiscal  and  auditing  officers,  1847. 

essentials  of,  to  enforce  municipal  ordinances,  1648. 

essentials  of,  to  compel  removal  of  obstructions  In  street,  1649. 

essentials  of,  to  compel  performance  of  duty  by  school  officers,  I860. 

essentials  of.  to  compel  holding  corporate  meeting,  1662. 

essentials  of,  in  proceeding  to  compel  performance  of  public  duty  by  private 
corporation,  1061. 
PETITIONER,  for  mandamus,  must  show  himself  entitled  to  entire  remedy,  1387. 

for  mandamus,  must  show  himself  not  at  fault,  1380. 
PLACE   OF   IMPRISONMENT,  wrong,  a«  ground  for  discharge,  1222. 
PLAINTIFF,  interest  of,  for  purposes  of  suit  by  mandamus  against  private  corpora- 
tion, 1681. 

need  not  show  special  interest  in  certain  cases,  1624,  1626. 

state  as  nominal,  1628. 

relation  of,  to  proceeding*  to  be  reviewed  on  certiorari,  1983. 
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PLAINTIFF,  —  continued. 

parties,  in  proceeding  against  private  corporation,  1812. 

the  sovereign  usually  the  proper,  1884. 

otherwise  in  particular  states,  1836. 

Interest  of,  qualifying  to  obtain  certiorari,  1978. 

private  citizens  and  adjoining  laud  owners  as,  1979. 

state  as,  in  certiorari  proceeding,  1982. 

taxpayers  anil  private  citizens  as,  1980. 

public  officer  as,  1981. 

(See  Petitioner,  Relators.) 
PLEADINGS,  in  mandamus,  requisites  of,  considered,  1042-1674. 

important  bearing  of  Statute  of  Anne  upon  question  of,  1612. 

In  prohibition,  considered,  1748-1766. 

common  law  forms  of,  1748. 

present  prevailing  system  of,  1749. 

in  quo  warranto,  considered,  1848-1860. 

extension  of  time  for,  beyond  statutory  period,  warrants  certiorari,  1030. 
(See   Applications,    Answer    Or    Plea,   Answer   OR    Return,   Complaint    OK 
Information,  Demurrers,  Motion,  Petition,  Petition  or  Alternative  Writ.) 
POSTPONEMENT,  of   hearing,   on    prohibition,    until   collateral   questions    at* 
adjudicated,  1692. 

of  hearing  on  mandamus,  to  obtain  proof,  1340. 
POWERS,  delegation  of,  under  contract,  as  a  cause  for  forfeiture,  1823. 

delegation  of,  by  trading  corporations,  constituting  abuse  of  franchise*,  1826. 
PKACTIGE,  in  habeas  corpus,  matters  of,  considered,  1332-1364. 

common  law,  in  Federal  courts,  1343. 

in  appellate  court,  on  appeal  or  writ  of  error,  1368. 

matters  of,  in  mandamus  proceeding,  1675-1710. 

affected  largely  by  statutory  provisions,  1676. 

whole  matter  settled  summarily  upon  return  at  common  law,  1675. 

common 'law  procedure  stated,  1676. 

assimilated  to  procedure  in  ordinary  civil  action*  at  present,  1677. 

In  prohibition,  matters  of  considered,  1757-1764. 

and  pleading,  former  and  present  systems  compared,  1748,  1710. 

matters  of,  in  quo  warranto,  considered,  1867-1888. 

governing  trial  of  quo  warranto  proceeding,  1875. 

statutory  reforms  in,  1870. 

governed  by  ordinary  rule*  in  many  states,  1870. 

peculiar  methods  of,  in  certain  states,  1871. 

in  certiorari,  miscellaneous  matter*  of  considered,  2048-2056. 

governing  use  of  certiorari,  as  auxiliary  remedy,  1945. 
PRESIDENT,  cannot  suspend   the  use  of  the   writ  of  habeas   corpus  by   state 
court,  1160. 

not  deprived  of  prerogative  in  extradition  case*,  by  court  proceeding*,  1261. 
PRESUMPTIONS,  in  favor  of  truthfulness  of  fact*  stated  in  return  to  writ  of 
habeas  corpus,  1341. 

rebuttable,  as  to  recitals  of  record,  1292. 

in  favor  of  legality  of  proceedings  prior  to  judgment,  1286. 

none,  In  favor  of  jurisdiction,  In  case*  of  summary  conviction,  1260. 

that  officers  will  perform  duty,  1622. 

none,  that  municipal  officers  will  default  in  payment  of  claim*,  1484, 

of  continuance  of  title  to  office  once  shown  to  exist,  1791. 

in  favor  of  truthfulness  of  return  to  writ  of  certiorari,  2010. 
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in  fay  or  of  correctness  of  justice's  return  to  certiorari,  2015. 
in  favor  of  jurisdiction  and  legality  of  proceedings,  2080. 
none,  in  favor  of  giving  bond  and  filing  affidavit  to  give  justice  jurisdiction  in 
attachment  case,  2081. 

PRISONER,  custody  of,  pending  the  hearing  on  habeas  corpus,  1848. 

PRIVATE  CORPORATIONS,  mandamus  pertaining  to,  1591-1622. 

compelling  duties  due  by,  to  the  public  and  third  parties,  1591-1605. 

compelling  duties  due  by,  to  members,  1006-1622. 

no  interference  with  internal  government  and  control  of,  1607. 

mandamus  pertaining  to  membership  in,  1606-1622. 

may  be  compelled  to  pay  out  of  particular  fund,  1619. 

how  writ  directed  in  mandamus  pertaining  to,  1622. 

(See  Forfeiture,  Franchises,  Quo  Warranto.) 
PRIVATE  INJURY,  not  redressed  by  quo  warranto  proceeding,  1830. 

PRIVILEGE,  of  witness,  before  legislative  committee,  entitling  to  discharge,  1216. 

PROBABLE  CAUSE,  must  be  made  to  appear,  to  warrant  granting  writ  of  habeas 
corpus,  1194. 

PROBATE  AND  ORPHANS'  COURTS,  not  coerced  with  respect  to  discretionary 
matters,  1419. 

when  certiorari  granted  to,  1985. 

PROCEDENDO  defined,  and  office  of  explained,  2043. 

PROCEDURE,  errors  in  mere  details    of,  no   ground    for   granting   certiorari, 

1980, 1958. 
PROCEEDINGS,  on  habeas  corpus,  true  character  of  explained,  1161. 

not  criminal,  but  civil  in  character,  1161. 

early  parliamentary  reforms  in,  1156. 

not  within  meaning  of  statute  authorizing  change  of  venue  of  civil  action,  1161. 

in  certiorari,  merits  of  original  litigation  not  investigated  in,  1760. 

PROCESS,  insufficiency  of,  as  a  ground  for  release  upon  habeas  corpus,  1218. 
proper  office  of,  1218. 

irregularity  distinguished  from  illegality  in,  1216, 1217. 
fatality  of,  depends  upon  authority  of  person  or  court  issuing,  1214. 
force  and  effect  of,  may  be  destroyed  by  subsequent  occurrence,  1214. 
illegality  of,  entitling  to  discharge,  1215. 

mere  irregularities  and  errors  in,  do  not  warrant  discharge,  1216. 
technical  and  formal  defects  in,  no  ground  for  discharge,  1217. 
when  fatally  defective,  not  admissible  in  evidence,  1218. 
mandamus  to  compel  execution  of,  1585. 

PROHIBITION,  definitions,  distinctions,  and    general   principles   pertaining  to, 
1716-1744. 
distinguished  from  other  remedies,  1717. 
considered  as  the  counterpart  of  mandamus,  1718. 
employment  of,  as  a  common  law  writ,  1719. 
granted  only  to  prevent  action,  1720. 

not  extended  to  matters  collateral  to  principal  grievance,  1721. 
writs  of,  not  granted  to  interfere  with  process  from  intermediate  courts,  1758. 
not  granted  to  interfere  with  jurisdiction,  1723. 
nor  to  prevent  other  than  judicial  acts,  1722. 
jurisdiction  in,  confined  to  higher  courts,  1783. 
may  be  granted  as  well  after  as  before  judgment,  1720, 1734 
when  granted  from  Federal  to  state  courts,  1737. 
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PROHIBITION,  —continued. 

employment  of  writ  of,  in  aid  of  appellate  jurisdiction,  1788. 

use  of  remedy  by,  in  criminal  cases,  1740. 

distinguished  from  injunction,  1717. 

pertains  to  courts  possessing  common  law  powers,  unless  abolished  bj  statute; 
1719. 

when  granted  to  courts  of  equity,  1741. 

when  granted  to  probate  courts,  1742. 

when  granted  to  justices  of  the  peace,  1743. 

when  granted  to  yuast- judicial  tribunals,  1744. 

employment  of,  in  aid  of  appellate  jurisdiction,  1738. 

use  of  remedy  by,  in  criminal  cases,  1740. 

when  granted  to  courts  of  equity,  1741. 

may  be  granted  as  well  after  as  before  judgment,  1734. 

when  granted  to  courts  of  probate,  1742. 

when  granted  to  justices  of  the  peace,  1743. 

when  granted  to  quasi- judicial  bodies,  1744. 

of  the  common  law  against  exercise  of  corporate  franchises,  1810. 
PROOF,  where  cause  of  detention  denied,  1344. 

burden  of,  upon  prisoner  after  conviction,  1344. 

burden  of,  to  rebut  presumption  of  jurisdiction,  1284-1286. 

burden  of,  governed  by  general  principles,  1696. 

burden  of,  at  hearing  in  prohibition,  1761. 

burden  of,  upon   party  asserting   subsequent   disqualification   as  cause  for 
forfeiture,  1791. 

burden  of,  in  quo  warranto  proceeding,  1878. 
PROPERTY  RIGHTS,  not  investigated  on  habeas  corpus,  1290. 
PUBLIC  BUILDINGS,  mandamus  to  enforce  duties  pertaining  to,  1551. 

writ  granted  to  compel  turning  over  custody  of,  1500. 

PUBLIC  DUTIES,  furnishing  means  and  facilities  for  performing,  compelled, 
1594. 
in  the  matter  of  furnishing  commodities,  enforced  against  private  corporations, 
1592, 1598. 

PUBLIC   FUNDS    AND    SECURITIES,  delivery  of,  by  officer   to   successor, 
proper  subject  for  granting  mandamus,  1511. 

PUBLIC  IMPROVEMENTS,  mandamus  pertaining  to,  1547-1655. 

of  streets  and  highways,  mandamus  pertaining  to,  1547,  1548. 

undertaken  by  private  corporations,  mandamus  pertaining  to,  1595-1597. 

large  discretionary  powers  of  quasi- judicial  tribunals  in  making,  1956. 

mandamus  to  compel  payment  for  labor  and  materials  furnished  for,  1555. 

enforcement  of  taxes  to  pay  for,  1531. 

duties  pertaining  to,  largely  discretionary,  1471. 

mandamus  not  granted  to  compel  letting  of  contract  for,  in  absence  of  impera- 
tive statute,  1553. 
PUBLIC  INDEBTEDNESS,  mandamuR  in  favor  of  holder  of,  1524. 

mandamus  to  enforce,  not  granted  where  validity  of  in  dispute,  1525. 

interest  of  holders  of,  entitling  them  to  the  remedy,  1629. 

review  of  proceedings  pertaining  to  creating  and  issuing  evidences  of,  1971. 

PUBLIC  INTEREST,  to  be  considered  upon  question  of  forfeiture,  1828, 1829. 

and  convenience,  as  affecting  the  right  to  mandamus,  1372. 
PUBLIC  MARKET,  mandamus  to  compel  erection  of,  1552. 

PUBLIC  MONEYS  AND  INDEBTEDNESS,  discretionary  powers  pertaining  to, 

not  controlled,  1474. 
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PUBLIC  OFFICERS,  general  principles  governing  mandamus  to,  1431-1448. 
an  important  branch  of  the  jurisdiction,  1431. 

mandamus  only  lies  to  compel  performance  of  specific  duties  of,  1432. 
mandamus  the  appropriate  and  specific  remedy,  1480. 
only  ministerial  duties  due  by,  enforced,  1481. 
institution  of  mandamus  proceeding  by,  1632. 
default  of,  not  anticipated,  1522. 
remedy  to  compel  auditing  accounts  of,  1494. 
discretionary  powers  of,  not  controlled,  1433. 
action  by,  already  taken,  not  reversed,  1436. 
writ  does  not  lie  to,  to  coerce  conscience,  1435. 
mandamus  not  granted  to,  where  matter  pending  in  court,  1446. 
writ  not  granted  against,  where  right  doubtful  or  disputed,  1869, 1370, 1441-1448. 
writ  not  granted  against,  where  barren  of  results,  1339. 
quo  warranto  pertaining  to,  1778-1797. 
appropriate  remedy  to  try  titles  of,  1778. 
meaning  of  term  "  public  officer"  in  this  connection,  1779. 
tests  for  determining  question  of  who  are,  1780. 
distinguished  from  those  holding  private  positions,  1779. 
positions  whose  occupants  are  not,  1780. 
of  state,  whether  quo  warranto  lies  against,  1781. 
conflicting  views  in  different  states  herein,  1781. 
presidential  elector  not  a  state  officer  for  purpose  of  quo  warranto  proceeding. 

1782. 
as  plaintiff  in  certiorari  proceeding,  1981. 

PUBLIC  OFFICER  DE  FACTO,  remedy  lies  against,  as  if  de  jure,  1437. 
PUBLIC  PRINTING,  compelling  designation  of  newspaper  for,  1589. 
PUBLIC  ROADS,  mandamus  in  matters  pertaining  to,  1472. 

liberal  discretionary  powers  conceded  to  commissioners  herein,  1472. 

mandamus  pertaining  to  opening  and  improving,  1547. 

PUBLIC  SCHOOLS,  employment  of  mandamus  to  enforce  duties  pertaining  to. 
1473. 

admission  of  child  to,  compelled  by  mandamus,  1473. 
use  of  text-books  duly  adopted,  compelled,  1473. 
discretionary  powers  of  boards  of,  not  controlled,  1473. 

PUBLIC  WORKS,  duties  of  ofllcial  bodies  pertaining  to,  usually  discretionary, 

xVJv, 

PUNISHMENT,  for  usurpation  of  franchises,  when  inflicted,  1880. 

QUASI-JUDICIAL  BODIES,  when  prohibition  to,  granted,  1744. 
only  granted  to,  as  to  judicial  acts,  1744. 

QUASI-JUDICIAL  TRIBUNALS,  certiorari  to,  considered,  1949-1965. 
inquiry  confined  to  jurisdiction  of,  1949. 
writ  lies  to,  only  to  prevent  injustice  or  injury,  1951. 
ministerial,  executive,  or  legislative  acts  of,  not  reviewed,  1954. 
exercise  of  discretionary  powers  by,  not  reviewed,  1955. 
proceedings  of,  pertaining  to  public  improvements,  largely  discretionary,  1956. 
non-action  of,  no  ground  for  relief  by  certiorari,  1968. 

(See  Commissions,  Statutory  Tribunals.) 

QUO  WARRANTO,  nature  of  the  remedy,  and  general  principles  governing  Uj 
use,  1765-1777. 
definition  of,  1765. 
general  purposes  of,  unchanged,  1766. 
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QUO   WARRANTO,  —  tmtimed. 

little  relevancy  of  historical  discussion  pertaining  to,  1767. 

origin  and  criminal  form  of  information  in  nature  of,  1768. 

remedy  by,  compared  to  information  in  nature  of,  1780. 

construe tiuns  of  constitutional  provision!  relating  to,  1770. 

how  regarded  and  employed  at  present  day,  1771. 

limitations  of  the  jurisdiction  in,  1772. 

the  appropriate  remedy  to  inquire  into  right  to  exercise  and  enjoy  franchises, 

1804. 
only  granted  for  an  existing  usurpation,  1774. 
existence  of  other  remedies  as  defences  to,  1775. 
contest  or  recount,  to  try  title  to  office,  as  a  bar  to,  1778. 
extent  of  court's  discretion  to  grant,  1777. 
now  generally  regarded  as  merely  a  civil  remedy,  1766. 
habeas  corpus  not  granted  as  substitute  for,  1201. 
existence  of  remedy  by,  a  bar  to  mandamus,  1383. 
but  cannot  be  set  up  by  party  having  no  interest  m  the  office,  1383. 
certiorari  not  granted  iu  Leu  of,  1900. 

RAILROAD,  writ  granted  to  owner  of,  to  compel  operation  of,  lotH. 

otherwise  a*  to  constructing  or  completing,  1696. 
RAILROAD   COMMISSIONERS,  when  proceedings  of,  reviewed  on   certiorari, 

1962. 
RAILROAD  COMPANIES,  mandamus  to,  to  compel  payment  of  taxes,  1601. 

may  be  compelled  to  construct  fences,  cattle-guards,  etc,  1590. 

may  be  compelled  to  stop  train*  at  stations,  and  deliver  freight  and  passenger*. 
1600. 

failure  of,  to  operate  road,  a*  cause  for  forfeiture,  1814. 

Important  franchises  owned  by,  1811. 

(.See  FoRFBlTDBB,  Franchises,  Public  Duties.) 
RECORD,  jurisdiction  fn  habeas  corpu*  usually  tested  by,  1203. 

conclusiveness  of,  upon  hearing,  1284. 

cannot  be  impeached  by  parol  evidence  in  Supreme  Court,  1286. 

and  books,  of  private  corporation,  inspection  of,  by  mandamus,  1003,  1604. 

entering,  amending,  and  correcting,  compelled,  1583. 

of  proceedings  of  board  of  supervisors,  when  remedy  lies  to  compel  correction 
of,  1479. 

as  part  of  answer  or  return  to  certiorari,  2007. 

what  constitutes,  2008. 

to  be  transmitted  without  addition,  diminution,  or  alteration,  2009. 

conclusiveness  of,  2020. 

cannot  be  contradicted  aliunde,  2020. 

assignments  of  error  not  based  on,  not  considered,  2021. 
RECORDS  AND  BOOKS,  use  of  mandamus  to   compel   removal  of,  to  county 
seat,  1515. 

right  to  inspect,  enforced  by  mandamus,  1616. 

[Set  ElTBHT   Or   IltQUIBT,  HUARINO,  PhESOMPTIOSS.  ) 

RECORDING   INSTRUMENTS,  mandamus  to  compel,  1582. 
REFUSAL,  must  clearly  indicate  intention  not  to  do  the  act,  1381. 

(Set  Demand.) 
REGISTER   OF  DEEDS,  not  compelled  to  allow  copies  of  record  to  be  made, 
when,  1372. 
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REGISTRATION  of  voters,  mandamus  to  compel,  1670. 

RELATORS,  in  quo  warranto,  general  rules  respecting,  1835. 

interest  of,  to  support  proceeding.  1836. 

roles  In  particular  states  as  to  interest  of,  1886. 

interest  and  connection  of.  in  proceeding  to  oust  from  public  office,  1837. 

qualifications  of,  In  proceeding  against  municipal  corporations,  1840. 

alleging  title  of,  1848. 
RELEASE,  pending  appeal  in  habeas  corpus  proceeding,  effect  of,  1300. 
REMOVAL,  from  office,  for  due  cause,  use  of  mandamus  herein,  1677. 

from  official  board,  mandamus  herein,  1578. 
REMOVAL   OF   CAUSES,  no   interference    by    mandamus    from    state    court 
herein,  1400. 

appeal  or  writ  of  error  the  appropriate  remedy  for  error  pertaining  to,  1400. 

writ  of  prohibition  not  granted  to  interfere  with,  1736. 

(See  Courts  and  Judicial  Officers.) 
REMOVAL  OF  OFFICER,  the  exerclseofs  judicial  function,  1966. 
REMOVAL  TO   COUNTY  SEAT,  employment  of  mandamus  to  compel,  1616. 
REPAIRS,  making,  by  public  bodies,  may  be  compelled,  1471. 
REPLICATIONS,  when  proper,  and  office  of,  in  quo  warranto  proceeding,  1866. 
REPLY,  none,  to  answer  or  return,  in  mandamus  proceeding,  1674. 
REQUISITION,  writ  of  habeas  corpus  not  granted  in  anticipation  of,  1196. 
RES  JUDICATA,  what  constitutes,  upon  second   application  for  habeas  corpus 
1197. 

principle  of,  has  no  application  in  absence  of  statute,  1197. 

principle  of,  has  no  application  beyond  state,  1197. 
RESTORATION,  of  teacher,  Union  veteran,  etc.,  by  mandamus,  1S79. 

to  corporate  office,  1580. 

to  membership  in  private  corporation,  after  wrongful  expulsion,  1606. 

to  office,  mandamus  pertaining  to,  1570-1760. 

[Set  Induction,  Titlb  to  Opfici.) 
RETURN,  to  writ  of  habeas    corpus,  requisites   and  sufficiency  of,  considered 
1322-1331. 

what  constitutes,  1322. 

certainty  of  statement  in,  required,  1324. 

need  not  state  facts  showing  jurisdiction,  1827. 

evasive,  what  constitutes,  and  how  treated,  1828. 

to  writ  issued  on  petition  of  father  to  regain  custody  of  child,  1825. 

may  be  amended,  1831. 

compelling,  by  attachment,  1338. 

official,  compelling  to  be  made,  by  mandamus,  1587. 

showing  obedience,  effect  of,  1706. 

(See  AsfWtB  or  Rkturu  ) 
REVIEW,  simply  a  statutory  name  for  certiorari,  1889. 

(See  All  hbferenceb  herein  pkrtaimng  to  subject  or  Cebtiobari.) 
REVIEW   IN  EQUITY,  not  to  be  confounded  with  review  on  certiorari,  1916. 
RULES   OF   COURT,  not  noticed  unless  made  pan  of  record,  1941. 
RULE  TO   SHOW  CAUSE,  has  disappeared  from  practice  in  most  of  the  states, 
16T9. 


1790  INDEX   TO   PART  II  —  HABEAS   CORPUS,  MANDAMUS, 

PROHIBITION,   QUO   WARRANTO,   AND   REVIEW   OR  CERTIORARI. 

[The  figures  refer  to  the  Sections.] 

SANITY,  question  of,  when  not  tried,  1288. 

SCHOOL  LANDS,  leasing,  by  commissioners,  not  interfered  with,  1470. 

SEAL,  of  state,  required  to  be  on  governor's  warrant  in  extradition,  1272. 
corporate,  mandamus  to  compel  affixing,  1(505. 

SECRETARY  OF  STATE,  performance  of  clear  ministerial  duty  by,  may  be 
compelled,  1455. 
not  compelled  to  cancel  return  of  county  canvassing  board,  1565. 

SECOND  APPLICATION,  not  barred  by  former  refusal  of  writ  of  habeas  corpus 
at  common  law,  1846.  - 

not  a  bar  where  court  in  first  proceeding  without  jurisdiction,  1946. 

SENTENCES,  excessive,  not  relieved  against  by  habeas  corpus,  1209. 
alternative,  habeas  corpus  herein,  1210. 

erroneous,  where  remediable  on  appeal,  habeas  corpus  not  granted,  1211. 
void,  a  ground  for  discharge  on  habeas  corpus,  1211. 

SERVANT,  quo  warranto  does  not  lie  against  mere,  1832. 

SERVICE,  of  writ  of  habeas  corpus,  governed  by  same  rules  as  ordinary  civil 
process,  1837. 
of  notice  and  writ  of  mandamus,  how  made,  1684. 
return  of,  may  be  amended,  1684. 

of  notices  and  process  in  prohibition,  governed  by  ordinary  rules,  1757. 
of  writ  of  certiorari,  what  constitutes,  2052. 
mere,  mandamus  does  not  lie  to  compel  performance  of,  1437. 

(See  Notice,  Practice.) 

SICKNESS,  of  prisoner,  as  excuse  for  not  producing  him  in  response  to  writ  of 

habeas  corpus,  1829. 
SIGNATURE,  compelling  to  be  affixed  to  instruments,  1540, 1586. 
SOVEREIGNTY,  the  source  of  franchises,  1805. 

SPECIAL  PROCEEDING,  issue  ot  execution  in  circuit  court  on  justice's  judgment 
is  a,  1984. 

STAGE  OF  PROCEEDINGS,  in  lower  court,  with  reference  to  granting  certiorari, 
1926. 

STATE,  not  a  proper  party  to  habeas  corpus  proceeding,  1315. 
as  nominal  plaintiff  in  mandamus,  1623. 
as  plaintiff  in  certiorari  proceeding,  1982. 

STATES,  mutual  duties  of,  and  comity  between,  with  respect  to  fugitives,  1265. 
particular,  peculiar  views  in,  as  to  proper  office  of  mandamus,  1898. 

STATE  ATTORNEY,  institution  of  mandamus  proceedings  by,  1632. 
8TATE  AUDITOR  AND  COMPTROLLER,  various  duties  of,  considered  with 
reference  to  mandamus,  1460. 

remedy  against,  to  compel  performance  of  ministerial  duties,  1456. 

that  no  fund  in  treasury,  usually  no  defence  in  favor  of,  1458. 

discretionary  functions  of,  not  controlled,  1469. 
STATE  BOARDS,  when  mandamus  lies  to,  1462. 

mandamus  does  not  lie  to  control  or  direct  discretionary  powers  of,  1462. 

STATE  COURTS,  are  exclusive  judges  of  the  facts  constituting  contempt,  1247. 

obsoleted  views  of,  on  question  of  jurisdiction  in  habeas  corpus,  1169,  ». 
STATE  INSURANCE  COMMISSIONER,  judicial  and  guaw-judicial  functions  of, 

not  controlled,  1464. 
STATE  LAND  OFFICE,  mandamus  to  chief  officer  of,  1468. 
STATE  MONEY,  in  hands  of  county  officer,  compelling  payment  of,  1501. 
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STATE   OFFICERS,  nundaranB  to,  considered,  1462-1466. 

other  than  governors,  employment  ol  mandamus  against,  1464,  a  <*j. 

conflicting  views  of  stale  courts  herein,  1454. 
STATE   PRISON  KEEPER,  when  mandamus  to,  lies,  1466. 
STATE   SUPERINTENDENT  OF   PRINTING,  mandamus  to,  1465. 
STATE   TREASURER,  ministerial  duties  of,  enforced  by  mandamus,  1461. 

discretionary  functions  of,  not  controlled,  1481. 
STATUTES,  early,  for  making  the  writ  of  habeas  corpus  effective  in  England,  1156- 
1167. 

Federal,  conferring  jurisdiction  in  habeas  corpus  cases,  1163. 

Federal,  governing  use  of  the  writ,  1164,  n. 

Act  of  Congress,  1793,  on  subject  of  extradition,  1266,  1267. 

Act  of  Congress,  1885,  on  subject  of  rehearing  in  Supreme  Court,  1857. 

providing  for  arrest  upon  state  warrant,  prior  to  steps  to  extradite,  constitu- 
tionality of,  1273. 

do  not  prevent  inquiry  into  jurisdictional  facts,  1292. 

prescribing  limits  of  inquiry,  where  commitment  by  justice,  1300. 

recognizing  superior  right  of  father,  effect  of,  1236. 

constitutionality  of,  a  proper  subject  of  inquiry,  12118. 

prisoners  released  from  imprisonment  under  unconstitutional,  1174 

unconstitutionality,  must  be  clear  to  warrant  discharge,  1205. 

providing  for  appeal  or  writ  of  error  from  decision  in  habeas  corpus,  1368. 

constitutionality  of,  will  be  determined  in  mandamus  proceeding,  1695. 

□f  states,  no  bar  to  mandamus  to  inferior  Federal  courts.  1398. 

requiring  Allowance  of  claims  and  drawing  warrants,  1508. 

providing  for  removal  from  office  "  for  due  cause,"  construction  of,  1577. 

Interstate  Commerce  Act  construed,  1598. 

onus  where  invalidity  of,  is  asserted  as  ground  for  mandamus,  1442. 

misconstruction  of,  as  ground  for  prohibition,  how  alleged,  1753. 

franchises,  when  created  by,  distinguished  from  those  at  common  law,  1807. 

under  which  corporate  existence  claimed,  when  to  be  set  forth  in  complaint, 
1863. 

chaotic  results  of,  on  subject  of  certiorari,  1914. 

liberal  extension  of  remedy  by,  in  particular  states,  1983. 

giving  extended  scope  to  certiorari  granted  to  quasi- judicial  tribunals,  1MB,  1960. 

making  decision  of  guun -judicial  tribunal  final,  effect  of,  1949. 

upon  extent  of  inquiry  at  hearing,  effect  of,  2018. 

of  particular  states,  extending  scope  of  Inquiry  on  certiorari,  2082. 

consideration  of  constitutionality  of.  at  hearing,  2029. 

denying  right  of  appeal,  effect  of,  1921. 
STATUTORY  PROVISIONS,  forbidding  inquiry  upon  habeas  corpus,  construction 
of,  1202. 

conferring  jurisdiction  upon  Federal  courts,  1183. 

Act  of  Conaress,  March  2, 1833,  on  snbject  of  habeas  corpus,  considered,  1178. 

Act  of  Congress  of  1885  explained,  1166. 

Act  of  Congress  of  1S67, 1166. 

repealed  provisions  of  Act  nf  1868,  construed,  1166. 
STATUTORY  TRIBUNALS,  application  of  principles  goremlng  certiorari  to 
1966-1976. 

proceedings  of,  reviewed  on  certiorari,  1898. 

justice's  courts  are,  1934. 

review  of  summary  proceedings  of,  1916. 

answer  or  return  of,  to  writ,  requisites  of,  and  how  made,  2016,  2017. 
[St*  Qdabi -Judicial  Bodies.) 
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TARBLE  AJTD  FARRAXD  CASES,  dxfirtae  of. 

TAXATION,  performance  of  dntiea  pertabz^a;  to.  eaibreed,  i5I7-l 

on»y  ff**r.fic  dicie*  pertain, cf  10.  enforced.  1-317. 

■MUKfamtM  to  compel,  for  payment  of  aid  boofe.  154*.  I5I6L 

iMiyiimM  pertaining/  to,  not  granted  wbea  fa:L*.  I-i2"L 

mandamus  on!/  granted  to  compel  dearly  leg*i 

to  pay  aid  bonds,  requi«ife«  of  ralidity  o£  153ft. 

lfmitatione  vpon  powers  of,  a*  defence,  1557. 

review  of  proceedings  pertaining  to,  by  writ  of  certiorari.  1987. 

writ  granted  only  for  irregularities  fatally  affecting  iegauty  of  aaaeassacnt,  1967. 

a  different  role  under  New  York  statute.  1668. 

writ  lies  in  New  York  to  reriew  errors  of  law  and  fact  in  certain  maw,  1968. 

discretionary  acta  pertaining  to,  not  renewed,  1957. 
TAX  EH,  payment  of,  by  railroad  company,  compelled,  100L 

enforcing  lery  and  collection  of,  to  pay  judgment,  1648. 

enforcing  lery  and  collection  o/i,  in  faror  of  bolder  of 
1*24. 

to  pay  for  public  iroproTementi,  enforcement  of,  15S1. 

for  school  purposes,  collection  of,  enforced,  1632. 

prerequisites  to  enforcing  collection  of,  1523. 

rettittition  of,  mandamus  to  compel,  1635. 
TAXPAYER,  aa  plaintiff  in  certiorari  proceeding,  I960. 
TAX  DEED,  mandamus  to  compel  execution  of,  1683. 
TAX  BALES,  mandamus  to  compel,  1533. 


INDEX  TO  PAKT   II  —  HABEAS  COEPU8,  MANDAMUS,         1793 
PROHIBITION,  QUO  WARRANTO,  AND  REVIEW  OR  CERTIORARI. 

[The  figures  refer  to  the  Sections.] 
TfiRM  OF  COURT,  writ  lie*  to  compel  holding,  1423. 

TERM  OF  OFFICE,  expiration  of,  not  usually  ground  for  dismissing  quo  war- 
ranto, 1792. 
but  action  not  usually  sustained  where  expiration  evident  before  judgment  can 
be  rendered,  1792. 
TIE  VOTE,  mandamus  to  compel  casting  lot  in  case  of,  1571. 

TITLE,  of  incumbent,  investigation  of,  upon  quo  warranto,  1789. 

of  relator,  establishment  of,  as  part  of  remedy,  1786. 

not  necessarily  involved,  1787. 

where  relator  claims,  eligibility  of  parties,  1788. 

continuance  of,  must  be  shown  down  to  time  of  instituting  proceeding,  1790. 

forfeiture  of,  during  incumbency,  1791. 

record  showing,  not  conclusive,  1795. 

alleging,  when  claimed  under  appointment  or  election,  1849. 

defendant  must  rely  solely  upon  the  strength  of  his  own,  1790. 

what  required  to  be  shown  by  claimant  to  office  to  warrant  mandamus,  1576. 

disputed,  as  ground  for  refusing  mandamus  to  compel  admission  to  office,  157% 
1578. 

of  relator,  must  be  clear,  1574. 

to  office,  not  tried  by  mandamus,  1510. 

of  judge,  mandamus  not  granted  to  test,  1201. 

(See  Induction,  Other  Remedy,  Restoration.) 
TOLL  RATES,  mandamus  to  compel  establishment  of,  1588. 
TOWN  COUNCILS,  mandamus  to,  to  compel  passing  ordinance,  when  granted, 
1478. 

TRAFFIC  ARRANGEMENTS  between  railroads,  involving  abuse  of  franchises, 
1824. 

TRANSCRIPT,  brought  up  on  certiorari,  cannot  be  amended  in  higher  court,  1948. 
how  transmitted  to  court  granting  the  writ,  2007. 
what  it  should  include,  2008. 
when  it  should  contain  the  evidence  taken  and  exceptions,  2008. 

TRANSFER,  upon  tax  list,  mandamus  to  compel,  1584. 

of  shares  in  private  corporation,  mandamus  not  granted  to  compel,  1615. 

South  Carolina  decision  to  the  contrary,  1617. 

exception  to  this  rule  where  sale  made  by  public  officer,  1616. 

TREATY,  imprisonment  in  violation  of  provisions  of,  authorizing  habeas  corpus 
front  Federal  court,  1174. 

TRIAL,  mandamus  lies  to  compel  court  to  proceed  with,  1894,  1403. 

of  issues  in  mandamus,  may  be  had  without  intervention  of  jury,  1687. 

though  court  may  call  jury,  in  certain  cases,  1687. 

by  jury  on  issues,  how  waived,  1690. 

of  issues  on  quo  warranto,  how  conducted  and  practice  governing,  1875. 

may  be  had  by  jury,  in  court's  discretion,  1875. 

(S*e  Extent  of  Inquiry,  Hearing.) 
"  TRUST,"  entering,  as  a  partner,  as  cause  for  forfeiting  corporate  franchises,  1821. 
TRUST  RELATION,  mandamus  pertaining  to,  1590. 

USURPATION,  what  constitutes,  1784. 

mere  claim  of  right  to  qualify  and  assume  duties  of  office  does  not  constitute, 

1784. 
misdemeanors  and  isolated  acts  of,  no  ground  for  quo  warranto  proceeding. 

1784. 

vol.  ii. — 64 


1794         INDEX   TO   PART   II  —  HABEAS  CORPUS,  MANDAMUS, 

PROHIBITION,  <}0O  WARRANTO,  AND  REVIEW  OR  CERTIORARI. 

[the  ngoras  refer  to  the  flections.] 
USURPATION,  —continued. 

of  franchises,  to  warrant  proceeding  by  quo  warranto,  18181 

distinguished  from  exercise  of  unauthorized  powers,  1819. 

of  franchises,  distinguished  from  perversion  and  non-user,  IBIS. 

existing,  must  be  shown  to  warrant  granting  the  writ,  1774. 

of  public  office,  how  alleged*  1846. 

of  franchises,  by  municipal  corporation,  how  alleged,  1864. 

of  corporate  office,  how  alleged,  1865. 

of  corporate  capacity,  how  alleged,  1862. 

may  be  alleged  in  general  terms,  1852. 

•f  eerporate  capacity,  distinguished  from  usurpation  of  other  franchises,  1852. 


♦ 


VALLANDIGHAM   CASE,  doctrine  of,  1257. 

VARIANCE,  to  justify  setting  aside  peremptory  writ,  moat  be  substantial,  1702. 

VENUE,  for  return  to  the  writ  of  habeas  corpus,  1383. 

VERDICTS,  receiving,  may  be  compelled  by  mandamus,  1405. 

ob  jury  trial  of  issues,  effect  of,  1(191. 
VERIFICATION,  of  petition  for  habeas  corpus,  what  proper,  1320. 

of  return  to  writ  of  habeas  corpus,  not  required  in  absence  of  statute,  1830t 

of  petition  for  mandamus,  1654,  1655. 

of  answer  or  return,  not  necessary  in  absence  of  statute,  1667. 

of  petition  for  certiorari,  1096. 

WAIVER,  df  right  to  habeas  corpus,  by  proceeding  with  new  trial,  1407. 

of  preliminary  examination,  effect  of  upon  admission  of  evidence,  18O0L 

•of  objections,  by  delaying  application  until  after  conviction,  1220. 

of  objection  to  jurisdiction,  as  affecting  remedy  by  prohibition,  1739. 

of  defect  of  jurisdiction,  how  stated  as  defence,  1766. 

none,  without  notice  of  the  proceeding  complained  of,  1755. 

of  right  to  forfeit  franchises,  what  constitutes,  1883. 
WAR  DEPARTMENT,  cannot  suspend  the  writ  of  habeas  corpus,  1160. 
WARRANT,  preliminary  to  extradition,  requisites  of,  1273. 

state,  for  arrest  prior  to  steps  taken  to  extradite,  requisites  of,  1273. 

governor's,  how  far  conclusive,  1276. 
WARRANTS  OP  COMMITMENT,  admissibility  and  effect  of,  as  evidence,  1298- 
1800. 

true  office  and  question  of  validity  of,  considered,  1298,  tt  seo. 

should  be  returned  by  officer,  1826. 

issued  by  justice's  courts,  distinguished  from  those  issued  by  courts  of  record, 
1299. 

sufficiency  of,  in  cftses  of  summary  conviction,  1251. 

subsequently  made  out.  do  not  cure  Illegal  commitment  for  contempt,  1246. 

for  contempt,  requisites  of,  1248,  1245. 
WATER  COMPANIES,  requisites  of  petition  for  mandamus  to,  1661. 
WIFE,  husband  may  apply  for  writ  in  case  of  illegal  detention  of,  1314. 
WITNESS,  detention  of,  in  criminal  case,  as  ground  for  habeas  corpus,  1259. 
WRITS,  of  habeas  corpus,  service  of,  how  made,  1386. 

of  mandamus,  form  and  requisites  of,  1698. 

may  be  framed  according  to  exigencies  of  the  lease,  1698. 

relator  entitled  to  mandatory  clause  in,  as  to  several  mutually  dependent  acta, 
1699. 

how  directed  and  by  whom  returned,  1700. 

power  of  court  to  control  execution  of,  1701. 


INDEX  TO  PART  II  —  HABEAS  CORPUS,  MANDAMUS,  1795 

PROHIBITION,   QUO  WARRANTO,   AND   REVIEW  OR  CERTIORARI. 

[The  figures  refer  to  the  Section*.] 

WRITS,  —  continued. 

alternative,  office  and  purpose  of,  1678. 

peremptory,  setting  aside  for  variance,  1702. 

obedience  to,  what  excuses,  1703,  1704. 

peremptory,  when  granted  in  first  instance,  1680. 

alternative,  non-issuance  of,  not  always  ground  for  setting  aside  peremptory, 

1680. 
alternative,  extent  of  court's  discretionary  power  to  refuse,  1681. 
alternative,  not  issued  where  clear  that  peremptory  must  be  denied,  1681. 
peremptory,  nature  and  purposes  oft  1682. 
perform  the  office  of  final  process  in  other  actions,  1682. 
must  correspond  with  alternative,  1682. 
issuance  of,  not  coerced  by  mandamus,  1410. 
of  prohibition,  form  and  essentials  of,  1762. 
of  certiorari,  for  what  causes  and  how  quashed,  2008. 
may  be  amended,  2004. 
general  requirements  of,  1009. 
should  be  authenticated  by  seal  of  the  court,  2000. 
to  whom  directed,  2001. 
effect  of  granting,  2002. 

when  supersedeas  clause  should  be  inserted  In,  2002. 
what  constitutes  service  of,  2062. 

WRIT  OF  ERROR,  remedy  by,  as  bar  to  habeas  corpus,  1206. 
certiorari  not  granted  to  perform  office  of,  1017. 
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1792         INDEX  TO  PART  II  —  HABEAS  CORPUS,  MANDAMUS, 

PROHIBITION,  QUO  WARRANTO,  AND   REVIEW  OR  CERTIORARI. 

[The  figure*  refer  to  the  Section*.] 

STIPULATION,  to  dismiss,  imposes  no  duty  on  court  which  will  be  enforceable  by 

mandamus,  1404. 
STREETS,  mandamus  pertaining  to  opening,  improving,  and  vacating,  1548. 
STREETS  AND  HIGHWAYS,  review  of  proceedings  pertaining  to,  1966. 
SUBMISSION  to  popular  vote,  as  pre-requisite  to  enforcing  tax  levy,  1523. 
SUCCESSION,  in  office,  as  affecting  question  of  parties  defendant,  1637. 
SUCCESSOR,  in  judicial  officer,  when  writ  granted  to,  1895. 

SUFFICIENT  CAUSE  warranting  commitment,  notwithstanding  invalidity  of  war- 
rant of  commitment,  1217. 
SUIT  IN   EQUITY,  pendency  of,  as  a  bar  to  certiorari,  1964. 
SUPERSEDEAS,  none,  of  judgment  in  habeas  corpus  appealed  from,  1361. 

on  appeal  taken  in  mandamus,  1713. 

when  granted  on  certiorari,  and  effect  of,  2048. 
SUPREME  COURT  OF  UNITED  STATES,  jurisdiction  of,  in  habeas  corpus, 
1164. 

jurisdiction  of,  narrowed  by  statute,  1164. 

jurisdiction  of,  to  grant  writ  of  certiorari,  1909. 

has  no  original  jurisdiction  to  grant  certiorari,  1909. 

cannot  grant  the  writ  in  criminal  cases,  1909. 

[See  Federal  Courts,  Jurisdiction.) 
SURETIES,  liabilities  of,  and  judgment  against,  in  certiorari,  2047. 
SURRENDER,  must  precede  application  for  habeas  corpus  of  party  out  on  bail, 
1192. 

SUSPENSION,  of  the  writ  of  habeas  corpus,  power  of  government  herein,  1160. 
act  of  Congress  required  for,  1160. 

of  the  privilege  of  the  writ,  does  not  suspend  the  writ  itself,  1160. 
of  attorney,  wrongful,  as  ground  for  relief  by  mandamus,  1608. 

TARBLE  AND  FARRAND  CASES,  doctrine  of,  explained,  1169. 
TAXATION,  performance  of  duties  pertaining  to,  enforced,  1517-1587. 

only  specific  duties  pertaining  to,  enforced,  1517. 

mandamus  to  compel,  for  payment  of  aid  bonds,  1545, 1546. 

mandamus  pertaining  to,  not  granted  when  futile,  1521. 

mandamus  only  granted  to  compel  clearly  legal  duties  pertaining  to,  1520. 

to  pay  aid  bonds,  requisites  of  validity  of,  1530. 

limitations  upon  powers  of,  as  defence,  1587. 

review  of  proceedings  pertaining  to,  by  writ  of  certiorari,  1967. 

writ  granted  only  for  irregularities  fatally  affecting  legality  of  assessment,  1967. 

a  different  rule  under  New  York  statute,  1968. 

writ  lies  in  New  York  to  review  errors  of  law  and  fact  in  certain  cases,  1968. 

discretionary  acts  pertaining  to,  not  reviewed,  1957. 
TAXES,  payment  of,  by  railroad  company,  compelled,  1601. 

enforcing  levy  and  collection  of,  to  pay  judgment,  1526. 

enforcing  levy  and  collection  of,  in  favor  of  holder  of  municipal  indebtedness, 
1524. 

to  pay  for  public  improvements,  enforcement  of,  1581. 

for  school  purposes,  collection  of,  enforced,  1582. 

prerequisites  to  enforcing  collection  of,  1523. 

restitution  of,  mandamus  to  compel,  1535. 
TAXPAYER,  as  plaintiff  in  certiorari  proceeding,  1980. 
TAX  DEED,  mandamus  to  compel  execution  of,  1583. 
TAX  SALES,  mandamus  to  compel,  1533. 


INDEX  TO  PART  II  —  HABEA8  CORPUS,  MANDAMUS,         1793 
PROHIBITION,  QUO  WARRANTO,  AND  REVIEW   OR  CERTIORARI. 

[The  figure*  refer  to  the  Section*.] 
T£RM  OF  COURT,  writ  lies  to  compel  holding,  1423. 

TERM  OF  OFFICE,  expiration  of,  not  usually  ground  for  dismissing  quo  war- 
ranto, 1792. 
but  action  not  usually  sustained  where  expiration  evident  before  judgment  can 
be  rendered,  1792. 

TIE  VOTE,  mandamus  to  compel  casting  lot  in  case  of,  1571. 

TITLE,  of  incumbent,  investigation  of,  upon  quo  warranto,  1789. 

of  relator,  establishment  of,  as  part  of  remedy,  1786. 

not  necessarily  involved,  1787. 

where  relator  claims,  eligibility  of  parties,  1788. 

continuance  of,  must  be  shown  down  to  time  of  instituting  proceeding,  1790. 

forfeiture  of,  during  incumbency,  1791. 

record  showing,  not  conclusive,  1795. 

alleging,  when  claimed  under  appointment  or  election,  1849. 

defendant  must  rely  solely  upon  the  strength  of  his  own,  1790. 

what  required  to  be  shown  by  claimant  to  office  to  warrant  mandamus,  1576. 

disputed,  as  ground  for  refusing  mandamus  to  compel  admission  to  office,  1572, 
1573. 

of  relator,  must  be  clear,  1574. 

to  office,  not  tried  by  mandamus,  1510. 

of  judge,  mandamus  not  granted  to  test,  1201. 

(See  Induction,  Oth bb  Rrmbdt,  Restoration.) 

TOLL  RATES,  mandamus  to  compel  establishment  of,  1588. 

TOWN  COUNCILS,  mandamus  to,  to  compel  passing  ordinance,  when  granted, 
1478. 

TRAFFIC  ARRANGEMENTS  between  railroads,  involving  abuse  of  franchises, 
1824. 

TRANSCRIPT,  brought  up  on  certiorari,  cannot  be  amended  in  higher  court,  1943. 
how  transmitted  to  court  granting  the  writ,  2007. 
what  it  should  include,  2008. 
when  it  should  contain  the  evidence  taken  and  exceptions,  2008. 

TRANSFER,  upon  tax  list,  mandamus  to  compel,  1584. 

of  shares  in  private  corporation,  mandamus  not  granted  to  compel,  1615. 

South  Carolina  decision  to  the  contrary,  1617. 

exception  to  this  rule  where  sale  made  by  public  officer,  1616. 

TREATY,  imprisonment  in  violation  of  provisions  of,  authorizing  habeas  corpus 
fronf  Federal  court,  1174. 

TRIAL,  mandamus  lies  to  compel  court  to  proceed  with,  1894,  1403. 

of  issues  in  mandamus,  may  be  had  without  intervention  of  jury,  1687. 

though  court  may  call  jury,  in  certain  cases,  1687. 

by  jury  on  issues,  how  waived,  1690. 

of  issues  on  quo  warranto,  how  conducted  and  practice  governing,  1875. 

may  be  had  by  jury,  in  court's  discretion,  1875. 

(Sfe  Extent  of  Inquiry,  Hearing.) 
"  TRUST,"  entering,  as  a  partner,  as  cause  for  forfeiting  corporate  franchises,  1821. 
TRUST  RELATION,  mandamus  pertaining  to,  1590. 

USURPATION,  what  constitutes,  1784. 

mere  claim  of  right  to  qualify  and  assume  duties  of  office  does  not  constitute, 

1784. 
misdemeanors  and  isolated  acts  of,  no  ground  for  quo  warranto  proceeding. 

1784. 

vol.  ii.  —  64 


PROHIBITION,  <JDO  WARRANTO,   AND   REVIEW  OR  CERTIORARI 
[The  flgurw  ttltt  to  tin  fteccfoBa.] 
USURPATION,  —  amtinmd. 

of  franchises,  to  innul  proceeding  by  quo  warranto,  1S1& 

distinguished  from  exercise  of  unauthorized  powers,  1819. 

Of  franchises,  distinguished  from  perversiou  and  non-user,  181X. 

existing,  must  be  shown  to  warrant  granting  the  writ,  1774. 

of  public  office,  bow  alleged,  1846. 

of  franchises,  by  municipal  corporation,  bow  alleged,  1854. 

of  corporate  office,  bow  alleged,  1866. 

of  corporate  capacity,  how  alleged,  1662. 

may  be  alleged  in  general  terms,  1862. 

•f  corporate  capacity,  distinguished  from  usurpation  of  other  franchises,  1862. 

VALLANDIGH AM   CASE,  doctrine  of,  1267. 

VARIANCE,  to  justify  setting  aside  peremptory  writ,  mist  cjrWsWMWks,  1W8. 
VENUE,  for  return  to  the  writ  of  habeas  corpus,  1383. 
I  VERDICTS,  receiving,  may  be  compelled  by  mandamus,  1406. 

«■  Jury  trial  of  Issues,  effect  or,  1691. 
j  VERIFICATION,  of  petition  for  habeas  corpus,  what  proper,  1320. 

j  of  return  to  writ  of  habeas  corpus,  not  required  in  absence  of  statute,  1330. 

of  petition  for  mandamus,  1664,  1S6S. 

of  answer  or  return,  not  necessary  in  absence  of  statute,  1067. 
of  petition  for  certiorari,  1906. 

WAIVER,  df  right  to  habeas  corpus,  by  proceeding  with  new  trial,  1*07. 
I  of  preliminary  examination,  effect  of  upon  admission  of  evidence,  180ft 

of  objections,  by  delaying  application  until  after  conTiction,  1230. 
of  objection  to  jurisdiction,  as  affecting  remedy  by  prohibition,  1730. 
of  defect  of  jurisdiction,  how  stated  as  defence,  1756. 
none,  without  notice  of  the  proceeding  complained  of,  1755. 
of  right  to  forfeit  franchises,  what  constitute*,  1833. 
WAR  DEPARTMENT,  cannot  suspend  the  writ  of  habeas  corpu,  1160. 
WARRANT,  preliminary  to  extradition,  requisites  of,  1273. 

state,  for  arrest  prior  to  steps  taken  to  extradite,  requisites  of,  1273. 
I  governor's,  how  far  conclusive,  1276. 

WARRANTS  OF   COMMITMENT,  admissibility  and  affect  of,  aa  evidence,  1208- 
1800. 
true  office  and  question  of  validity  of,  considered,  1208,  et  sea. 
should  be  returned  by  officer.  1825. 

issued  by  justice's  courts,  distinguished  from  those  issued  by  court*  of  record, 
!  1200. 

sufficiency  of,  in  eases  of  summary  conviction,  12(51. 

subsequently  made  out.  do  not  cure  Illegal  commitment  for  contempt,  1346. 
for  contempt,  requisites  of.  1248,  1246. 
WATER   COMPANIES,  requisites  of  petition  for  mandamus  to,  1661. 
.  WIFE,  husband  may  apply  for  writ  in  case  of  illegal  detention  of,  1314. 

WITNESS,  detention  of.  In  criminal  case,  as  ground  for  habeas  corpus,  12(58. 
|  WRITS,  of  habeas  corpus,  service  of,  how  made,  1-338. 

of  mandamus,  form  and  requisites  of,  1608. 
i  may  be  framed  according  to  exiirencies  of  the  case,  T696. 

relator  entitled  to  mandatory  clause  rn,  as  to  several  mutually  d 
j  1690. 

'  how  directed  and  by  whom  returned,  1700. 

I  power  of  court  to  control  execution  of,  1701- 
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[The  figure*  refer  to  the  Section*.] 

WRITS,  —  continued. 

alternative,  office  and  purpose  of,  1678. 

peremptory,  setting  aside  for  variance,  1702. 

obedience  to,  what  excuses,  1703,  1704. 

peremptory,  when  granted  in  first  instance,  1680. 

alternative,  non-issuance  of,  not  always  ground  for  setting  aside  peremptory, 
1680. 

alternative,  extent  of  court's  discretionary  power  to  refuse,  1681. 

alternative,  not  issued  where  clear  that  peremptory  must  be  denied,  1681. 

peremptory,  nature  and  purposes  of,  1682. 

perform  the  office  of  final  process  in  other  actions,  1682. 

must  correspond  with  alternative,  1682. 

issuance  of,  not  coerced  by  mandamus,  1410. 

of  prohibition,  form  and  essentials  of,  1762. 

of  certiorari,  for  what  causes  and  how  quashed,  2008. 

may  be  amended,  2004. 

general  requirements  of,  1909. 

should  be  authenticated  by  seal  of  the  court,  2000. 

to  whom  directed,  2001. 

effect  of  granting,  2002. 

when  supersedeas  clause  should  be  inserted  In,  2002. 

what  constitutes  service  of,  2052. 
WRIT  OF  ERROR,  remedy  by,  as  bar  to  habeas  corpus,  1206. 

certiorari  not  granted  to  perform  office  of,  1017. 
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